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SATURDAY, MAY 6. 1848. 


— (iuod magis ad nos 

Pertinct, ot nescire malum est, agitamus.” 

Hokat^ 


PROPOSED AMENDMENT OF THE 
COUNTY COURTS ACT. 

We adverted some time since* to the 
fact, that persons committed to prison under 
the County Courts’ Act were subjected to 
the same regimen and prison discipline as 
felons, and took occasion at the same time 
to express our sense of the uncxam|)led 
harshness and injustice of such a course 
of proceeding. Tlie legislative enactmeut< 
which supposed to warrant this se*- ^ 

verc exercise of authority, as we then 
timated. was taken from the 7 & 8 Viet. c. 
9(), (subsequently) introduced into the 
Act for better securing the payment of 
Small Debts,” (8 & 9 Viet. c. 127, s. 1,) 
and was tlicuee imported into the County 
Courts Act. The Small l)ebts Act ob- 
tained the Royal Assent, and came into 
operation on the 9th August, 1845. How 
many poor debtors have since endured — 
perhaps sunk under — ^tlie cruel and degrad- 
ing treatment to which they have been sub- 1 
jected under this provision, we have no j 
means of ascertaining. It has happened, i 
however, that a Mr. Pollett, who had been i 
clerk in a railway office, was committed to ] 
the Clerkcnwell House of Correction for live ( 
days, under an order from the Whitechapel ] 
County Court, for a debt of 2/. Mr. Pollett, < 
Kke other prisoners of his class, had his 1 
hair and whiskers cropped, was fed on i 
watt^r-gruel, and set to picking oakum. It j 
happened, however, fortunately perhaps for i 
the interests of humanit)^ that Mr. Pollett i 


See Leg. Obs. vol. 35, p. 137. 
Vot. XXXVI. No. 1,052. 


had influence enough, somehow or another, 
to get the {particulars of his case, and the 
treatment to which he was forced to submit 
during his five days* residence in the house 
of correction, published in one of the daily 
journals. The statement not only excited 
the surju’ise and roused the indignation of 
the {Public, but it also happily attracted the 
attention of some members of the legis- 
lature, and was made the subject of inquiry 
I in {parliament. Tlic result is, that a bill was 
prc{pared and bronglit into the House of 
Commojis, by Mr. Cochrane, ^‘^to amend the 
Laws relating to the Recovery of Small Debts 
in England,” which was rejected, ujion the 
statement of the Attorney-General, that if 
the power of the County Courts were re- 
stricted in the niauner {proposed, the credit 
of the country could not be supported. 

Assuming the power of committal, as 
heretofore exercisi^d hy the judges of tlic 
County Courts, and the treatment to which 
prisoners so committed have been subjected, 
to be warranted by the letter of the law 
administered by the County Courts, it is 
manifest that the two matters have no 
necessary connection. The power to im- 
prison for small debts may be salutary and 
expedient, whilst the infliction of a felon’s 
punishment on a man who has incurred a 
debt of 21., which he is unable to pay, may 
be at once mischievous and monstrous. Or, 
it may turn out, upon a consideration of its 
practical operation, that the authority to 
imprison in cases of debt under 20/. was 
unadvisedly conferred on the County Court 
judges, and ought to be revoked, or, 
at all events, that it ought to be modified 

B 
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Mr. Cocbran<r« and those 
who assisted him^ in framing the bill re- 
jected by parliament, would seem to have 
thought that all objeotions would be ob- 
viated, if persons hereafter committed under 
the County Courts Act were treated as 
debtors, not as felons, and the power of 
imprisonment slightly restricted. Before 
stating the grounds on which we venture to 
question the accuracy of that conclusion, it 
may be convenient thjt our readers should 
be in possession of the proposed amend- 
ments^ which were contained in two short 
sections. 

After reciting,, 

" That the jud||^ of any court to be holden 
under the authoin^ of the act (9 & 10 Viet. c. 
96,) is empower^ in certain cases to order that 
a party summoned as therein expressed may 
be committed to the common gaol or house of 
correction of the county, district, or place in 
which the party summoned is resident, or to 
any prison which shall be provided as the 
prison of the court, for any period not exceed- 
mg forty days, and the judge of any such court 
is also by the said act, in certain cases of con- 
tempt of court therein specified, einj)owered to 
impose upon any such offender, as in the said 
act is expressed, a fine not exceeding 5/, for 
every such offence therein specified.” 

The* 1st section ])roposed to {^nact as 
follows : — 

y And whereas it is desirable to amend the 
said act, and to make other provision in the 
premises ; be it therefore enacted, that from 
and after the ])a88ing of this act, it shall not be 
lawful for any judge of any siicli court as afore- 
said, to order tliat any such party so summoned, 
as in the said act is expressed, may be com- 
mitted to any common gaol, house of cor- 
rection, or prison, not haring a debtors’ side 
or place for the exclusive reception of debtors, 
nor to any other ])art of such common gaol, 
house of correction, or {)rison, save only such 
debtors’ side or place, uur for any period ex- ! 
ceeding three clays,” 

The 2ntl section further provided that 

** From and after the ])assing of this act, it 
shall not be lawful for any judge of any such 
court as aforesaid, in case of any contempt of 
the said court, to impose ui)ou any offender 
wilfully insulting, interruj)ting, or misbeharing, 
as in the said recited act is expressed, any fine 
Or fines exceeding the sum of two pounds for 
every such offence.” 

It appears, therefore, that the alterations 
proposed to be effected by Mr. Cochrane’s 
bill w^ere threefold: — 1st, lliat persons com- 
mitted under the County Courts Aet should 


^ The printed bill states it it to have been 
prepared and brought in by Mr. Cochrane, the 
Marquis of Granby, and Mr. Bankes. 


not be confined in a prison intended delu- 
sively for criminals ; ^ndly-. That such per- 
sons should not be committed for a period 
exceeding three days; and lastly. That 
the fine imposed upon any person behaving 
indecorously in Court should not exceed 40s. 
It may be conceded that all these alterations 
would have been improvements upon the ex- 
isting law, and rendered it more tolerable and 
less objectionable. But why, we would 
should the power of commitment be given in 
cases falling within the jurisdiction of the 
County Courts, when no such power is 
given to the judges of the Superior Courts, 
whose jurisdiction in actions commenced in 
those courts is wholly unlimited as regards 
the amount sought to be recovered ? Why 
is a judge of the County Court at liberty to 
commit .a debtor to the extent of 40«. to 
prison for even tliree days or three hours, 
when IK) such power is given for the com- 
mittal of a debtor who owes 40/., or 400/., 
or 4,000/.? A man who is unable to liqui- 
date a claim not exceeding 20/. may gene- 
rally be pronounced poor, whilst a man may 
liave the means of procuring all the neces- 
saries and many of the comforts of life, who 
is not ready to pay a debt of 4,000/., or 
even 400/. Why imprison the poor man 
then, whilst you leave him, who is compara- 
tively affluent, at liberty ? We shall be told, 
in the first place, that the distinction is 
rendered necessary by the provision which 
cubolished arrest on final process in actions 
for debts not exceeding 20/,^ and shall be 
Reminded, that the power of imprisonment 
given to the judges of the County Courts 
under the 9 & 10 Alct., is meant as a 
humane substitute for the power which 
every judgment creditor has of charging his 
<lebtor in execution wlicn the amount ex- 
ceeds 20/. Let us examine these sug- 
gestions se])arately. The enactment abo- 
lishing arrest in actions for debt not exceed- 
ing 20/,, it must be owned, gave perfect 
impunity to those who wore unable or un- 
willing to pay debts within tliat amount. 
It brought ruin oji thousands of small 
traders. But why endeavour to prop it up 
by another enactment equally unjust and 
objectionable ? A law passed in the year 
1844, and which caused such a universal 
outcry as to force upon the government the 
necessity of a modification in the following 
year, cfuinot yet be said to have taken any 
deep root in our legal system, or to exercise 
a very material influence upon the trans- 
actions of trade. AVhy then not repeal the 
^enactment so universally condemned, ratber 

7 & 8 Viet. c. 96, s. 57. 
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than substitute for it another nearlpr as ob* 
jectionabley pressing irith as much injustice 
and severity oa the debtor os that to which 
we have alluded did on the creditor ? We 
do not forget that a judgment creditor for 
any sum exceeding 20/* is still at liberty to 
take the person of lus debtor in execution, 
*and when this has been done, that the im- 
prisoned debtor who is unable to satisfy his 
creditor cannot look for his liberty at the 
end of even fort / days, but must remain in 
prison until discharged by the operation of 
the Bankrupt or Insolvent Laws. Practi- 
cally, however, it happens that a person in 
insolvent circumstances can generally antici- 
pate and prevent arrest by suing out a fiat 
in bankruptcy, or ohtuin |)rotectiou under 
the recent Insolvent Acts ; and in the great 
majority of cases ])ersons who take this 
precaution never are subjected to the 
punishmeut of irnprisonmeut. The pour 
man, therefore, who is himself committed, 
or sees a person in his own condition of life 
cominitted to prison, under the order of ni 
judge of the County (Jourt, whilst a man j 
who owes thousands of j>ouik1s escapes im-j 
prisonmeiit, not unnaturally concludes that ! 
the law is un(*f[iial and unjust, and that it i 
presses with peculiar severity on those who ! 
most need its }m)tection. We do not in- 1 
sinuate that sucli a conclusion is well' 
founded. We are well aw^are that tlie; 
po%ver of eommitment given hy the statute 
was intended to be exercised in particular 
cases of fraud tlit‘rein ])ointed out — in cases 
th(‘ debtor has neglected to dj^wliat 
he is h'gally, as well as morall5% hoinid to 
do — namely, to pay a debt which he is able 
to f)ay. AVc know it has l)eeii said that 
tlie commitment is by way of puiiislnnent 
and coercion, and ancillary to the payment 
of the debt.’^' Still the punishment fre- 
(piently presses witli great severity. It is 
expressly provided that tlie imjjrisoninent 
shall in no case operate in satisfactioji of 
tlie debt, ‘ and this provision of itself con- 
stitutes an invidious distinction between a 
commitment under tliis act and the im- 
prisonment to wliich debtors of a different 
class are subjecied wlien taken in execution. 
Surely tlie same j>rinciples should govern 
the Law of Debtor and Creditor, without 
reference to the amount of the debt. In 
this, as in many other respects, however, 
the County Courts Act is framed^ upon the 
assumption that a different law is applicable 

;5 & 6 Viet. 0 . 1 IG, and 7 & 8 Viet. c. 96. 

In re Kinniny, 34 Leg. Obs. 255. 

9 & 10 Viet. c. 95, s* 103. 


to the rich and pQor,^^d in tliis respect we 
have always dectned it to be essentially de* 
fective and objectibnable. Mr. Cochrane’s 
bill professed to afford no remedy for this evil, 
and we cannot r^et that it has been lost. 

TAXES ON THE ADMINISTRATION 
OF JUSTICE* 

A#*tiiough we have for many years ad- 
dressed our readeas on the great grievance — 
both to suitor and solicitor— <if the un- 
justifiable and enormous taxes levied for 
the expense of administering justice, we 
must again take up the theme ; and wc do 
it the more readily because at last there is 
good hoi)e of a large share of success. It 
is very gratitying to find (though we may 
claim but littie merit in the matter) that the 
leading men on the Bench and at the Bar 
are jiow heartily engaged in this the ^most 
just and important of all amendments in the 
law. 

We have now the Solicitor-General, tlie 
son of the great Samuel Komilly, at the 
liead of a committee of tl)c House of Com* 
mons, composed of lawyers and statesmen 
of all grades of politics, iiicjuiriiig into the 
gross abuse of the system. And ample 
evklcnce is adduced before the committee 
by all the jiersoiis most competent to af- 
ford inform.'itioii on the grievances com- 
plained of, and to suggest tlie best means of 
I redress. 

lleierriug to our former articles/ wc 
I sliall now resume our review of the evi- 
dence with tl»e testimony given by the 
Mast 67' of the Rolls- This aj)pears to us 
to be the most important part of the evi- 
I dcnce yet ad<lnced. Lord Langdale has 
I evidently given all parts of the subject 
I much consideration, and his valuable judg- 
■ ment, with the cogent reasons in siip]>ort of 
i it, must have great effect wlicn the case is 
fairly brought bcifore parliament. 

We shall for tlie firesent extract the 
I principal parts of his lordshij)*s statement 
and 0 {)inions on the injustice of taxing the 
suitor to pay the judicial and official esta- 
blishment of the courts. 

Tlie first fjuestions were,’ — whether the 
country ought to pay for tl>e maintenance 
of the officers appointed for the administra- 
tion of justice ; and, — ^if that could not he 
obtained, wliether the fees should be car- 
ried to a general fund, and applied in the 
most useful manner to the administration 
of justice ; — and whether all the officers of 

> iSee 35 L. O, pp. 133, 489. 
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<3ie Court oborilS be yaid by culary ratheri 
thttnbyfee^? 

To them hia lordship said 

** I have long been of opinion that the courts 
and officers of law, so far as they depend on 
the organizati4>n, efitabUnhinent, and manage- 
ment of oflicer¥ 4 , ought to be treated like every 
other import ant department of government, and 
be paid by and kept; under the s:uperintendence 
and control of government; and that there is 
no more r(‘ason for charging the particnl^ ex- 
penses of judicial and legal services upon suitors 
than there is for charging the ex[)enseH of any 
ublic serviers upon the iiarticuiar jjersons who 
ave occasion to apply to the government for 
such Hervices. 'I'lic legal departint^nt is amongst 
the most important branches of government. 
The estahlishinent is maintained for the benefit 
not only of tbe particular ^mrsons who recjuire 
remedies for the wrongs they have endured, 
but also for the corniiH)n benefit and security 
of all who live under tlie protection of the law. 
It does not setmi to me to be expedient or even 
just to charge tlie particular individuals who 
already are in distress by reason of the insuffi- 
ency or inefficiency of the. law and the con- 
duct of wrongdoers, with the further expense 
of maintaining flic establishment by which the 
law is to be declartal and the wrongdoers arc 
to be prevented fnun pursuing their course of 
injury. 1 tli ink, therefore, that it is the ])roper 
duty of tbe government to pay those ex])cnses. ' 
It seems to tfie quite wrong to inako any ad- ; 
dition wbicli can be avoided to the suflering ‘ 
already occasioned by the inadequacy of the ; 

1«W8.’^ ' 

And, further, his lordship said, 

All judges, officers, and ministers shonld be • 
paid by the public, and 1 iliink ]>y salaries. What 
reason can be given why the suitors of the C’ourt . 
of Chruicer)' slvould be charged with the salary 
of the Lord ('hancellor, with the salaries of two , 
Vice-Chancellors, with the salaries of the Mas- i 
ters, and of varicu^s othei* officers? I conceive 
that all these are officers and ministers which ; 
the govenimeiit is lamnd to provide ; they are 
employed in the mor.t imjiortant ptddic services, 
and I know no reason why the expense of them 
ahould be oxclnsivcjy charged tipon the suitors. 


mnre, may be anflajeeted to great loma, a»fl 
pm^kopB be deprived eifllie only empkymeiit to 
vdiidi they have been accuetomed from early 
life. They have paesed their Uvea within the 
view -of those who eeem at least to have sane* 
tioned the practice which grew up ; and when 
a reform is required and contemplated, and the 
known efiect of it will be to deprive such per- 
sons as I have adverted to of their means of 
, subsistence, I 8upi)Ose that considerations of 
: justice and mercy, and the interests of reform 
I itself, will induce most men to conclude that a 
I fair compensation ought to he allowed ; and if 
; it be so concluded, should nofthe compensatian 
• be considered as the price paid for a public 
■ benefit — the benefit o^tnat reform, which your 
: own sense of justice would not penriit you to 
: effect without pajdng the i)rice ? and should not 
' the government, wdiich is the purchaser far the 
. benefit of thf public, discharge the purchase 
'money? It is not thus, however, that com- 
pensations for losses occasioned by reforms 
i in the ('oiirt of Chancery have been provided 
for. If grievances have had to be there re- 
medied by reforms causing losvsesand requiring 
coiripensati(3ns, it; has been necessary to pro- 
long at least the pecuniary ])art of the grievance, 
in order to work out the compensations. 1 beg 
leave to mention the example of the late Six 
(^Jerks’ Office. 7'he constitution of that office 
was an undoubted grievance, not only a griev- 
ance in itself, but it stood as an effectual ob- 
stacle against any effectual reform in some of 
the other offices. It was most important to 
get rid of it ; find, as I think, absolutely neces- 
sary to provide compensations for tliose whose 
emoluments, long sanclion'ed by acipiiesceut 
authority, were about to be taken away. The 
governmiujt, however, would pay nothing and 
woulci^gunrantee nothing, and thcrcforf lt be- 
came necessary to consider whether, for want of 
compensation, tlie intended reff^rm should be 
abandoned fiiul the grievance left as it stood, 
or whether the corn])ensation slionld be pro- 
vided by a tem])orarY pecuniar)’^ burden on the 
suitors, so that the suitors might have the im- 
mediate benefit of so much of the reform as 
did not consist of mere pecuniary relief, and 
might after an interval, and by slow degrees 
and successive steps, obtain that full measure 


All the salaries are not so charged. The salary j of relief which might have been obtained at 
of the Vice-Chancellor of Lnglaud is paid out*oncs'' if this burden had not })een iinijosed. 
of the Consolidated Fund, so is that of the Having been required to advise on that subject. 
Master of the Rolls. AVlum the Rolls estate . I was then, as I am now, of opinion that it 
was vested in the Crown, the government con- would he much wiser to continue for a time 
sented to the arrangement by which the Mas- the expense (which I considered to he a griev- 
ter of the Rolls ceased to hav'e even a nominal ance,) and let the burden gradually wear away 
interci-t in fees. 1 think that all salaries ought as the compensations fell in, than to abandon 
to be in like nrntmer paid by the public; and an important reform, and permit the grievance 
further, that compensations paid to persons for to remain indefinitely without effectual remedy, 
lose occasioned by reforms or improvements A great ot^tcry was naturally enough made by 
ought also to be paid by the public, for whose those who did not thoroughly understand the 
benefit tl'® reforms arc made. It frequently subject; but there is reason to be well satisfied 
happens that for the purpose of correcting by the restilt. The business is transacted in 
abuses and putting an end to unnecessary ex- the reformed offices with incomparably greater 
penses, it is necessary to make changes by efficiency and satisfaction; the way to many 
which individuals, without having committed other reforms is facilitated ; the fees which are 
any fault, or any fault of which they could be | taken from the suitors in the reformed offices 
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aro atoeady lesd by 11,000/* a yaai; than tha 
amount of th« Ceae levied in tne mirelormed 
oflicfi ; and the amount of the salariee paid to 
dm nev officers, of the large compensations 
paid to the old officers, and of mother eximusee, 
18 already less by about 5,000/, a year tlian the 
amount of the fees which were received by the 
old officers before the reform. Without affirm* 
mg that the act of parliament provided the 
best mode of settling the compensations, and 
► disapproving, as I do, of the compensations 
being charged on the suitors, I (?an have no 
doubt that the reform has resulted in great 
benefit to the suitors. If the compensations 
had been paid by the government, that benefit 
would, of course, have been much greater.'^ j 

Again, the Master of the Rolls says, i 
If I might express a wish, it should be, ' 
not only that no officers should be -interested ; 
in any fee, but that no fee at all sHoiild be re- ; 
ceived. Fees are in the nature of*tfixea. 'I’hey i 
are, I believe, called taxes in tine order appoint- j 
ing this committee. I do not know whetlierj 
fees in courts of justice have ever been so dis- ; 
tirictly, and as 1 think so justly, designated on 
any former occasion of the kind.’' 

* * « 

“ Before the year 1824, the Stamp Acts 
made a direct tax on justice in this country ; 
and Lord Lyndhiirst, wlien Attorney* General, 
conferred great brnefit upon the country when ; 
he supported t he bill by which those taxes were 
repealed. But 1 have a greater objection to 
fees than 1 have to less disguised taxes, and 
more especially to fees in which the officers 
have an interest. I am fully jiersuaded that 
you cannot establish any system of fees in 
which the officers have any interest without 
leadin^i to great abuses : there is no m>wer 
by which you can prevent extortion ir/soine 
shape or other, if you once allow officers to 
flemand or to accept money for their own use ; 
even good men have their weak moments, ancl 
under some specious jiretext will be tempted to 


and by cncoutaaing those officers who 
xondimt themselves well, i believe you miy 
have a more powerlbl and wholesome stiiDulilis 
than any that exists at present under the system 
of fees. And I Bilay Mltber observe, that a 
system of fees operates a constant obstacle to 
progressive reforms which may in any manner 
interfere with the profit or revenue expected tso 
be made by the officers/' 

Passing over some parts of the evidence, 
which we shall notice on another oecavsion, 
we come to the foJiowhig statement 

“ That which may be called the income oi^e 
Court consists of two distinct parts: 1st. xbe 
interest of the invested sums constituting the 
Suitor's Fund ; it amounts to 105, 0(X)/. a year, 
and is increasing ; it is wholly independent of 
fees ; 2nd. I'he amount of fees paid b^' tb« 
suitors, or of tlie taxation to which thsy are 
subjected. 1'liese fees, in the year ending in 
November lust, produce<l l.i7,000/. Thus 
the whole income may be called 242,000/. ; out 
of this income are to be paid, 1, the expjfnses 
of the Gourt, which do not reach i ? >000/. a 
year ; 2, the wdiolc of the conifiensations and 
pensions, whieli have been the Hubjt‘ci of so 
much coni j>laint ; these do nrjl reach the sum 
of G0,OO0/. a year, 'rhene tw^o eutiis constitut- 
ing the whole amount of all the compensations 
and pensions, and all the expenses payable out 
of the income, fall very short of the dividends 
or ipcome arising from the invested Suitors’ 
Fund; ami for the purju)se of ])ruvi(hvig for 
’ the payment of compensations, pemsions, and 
! expenses alone, there is more than sufficient 
income witlmut raising any fee wiiatever. But 
I there is a .3nl head of payments to be made out 
of the income ; viz. the salaries, which amount 
I to about liiUjOOO/. a year; and consequently, 
it is manifest beyond all doubt, that the suitors 
are svibjecletl to taxation which would be 
wholly unnecessary if they Were not charged 
with the jiayment of salaries. 


take sometliing dificrent or s<mi thing more 
than they ought to take ; ♦here will !)e some- 
thing in the way of gratuity or civility money, 
at first given as a token of gratitude, and ac- 
cepted under a consciousness of desert, but, 
in time, a{lvances are made from hints to de- 
mands, idl at lenj?th those who want a prompt | 
service hardly venture to af)stain from olfers 
which ought never to have been made or ac- 
cepted. i believe there is no way of avoiding 
abuses which grow up in this way, except by 
putting an end to the reception of fees, at least 
fees in wliich officers are interested, altogether. 
The great excuse made for j)aying officers by j 
fees is, that you have no other way of stimu- 
lating the ofiicers to diligent exertion ; and it 
must be admitted that a man’s pecuniary in- 
terest presses upon him so constantly and 
steadily throughout his whole life, that in the 
end it must have a very great and powerful in- 
fluence. But it does not constitute the only 
motive to diligence : the love of character and 
honourable distinction,, and the security ac- 
quired by good conduct, are not without their 


And then his lordship observes, 

“ As litigation cannot be avoided ; as you 
cannot ])reveut its being in many cases very 
troublesome, dilatory, and expensive, and at- 
I tended with great anxiety; as 1 thiiik it has 
been demonstrated that the evils of li ligation, 

I whicli Cannot l)e altogether avoided, increase 
! with its cxj>ensivene8s ; it follows that every- 
thing that can be done out'ht to be done to 
dimmish the evils of litigafion, by rendering it 
less frequent, less coolly, and less vexatious. 
The very costliness of it htts been made design 
edly the means <;f vexation and oppression 
There are llungs of this kind which I fear can- 
not be altogether prevented. But a great deal 
may probably be done. You may make litiga- 
tion somewhat less frequent, by making your 
laws as clesir as the subjects to whfch they 
relate will admit of. You can make litigation 
a great deal less vexatious and expensive by 
having your modes of procedure more simple 
and iatsUigible, and you may further diminish 
lit^lOaon by dwoinUbiog the occasions for it ; 
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nor IB there* as it seems to me* any method 
which can be devised at all equal in efficiency 
to that of facilitating the administration of 
trusts and the taking and settlement of ac- 
counts; it is in the discussion of accounts, 
above all other things, that pepple otherwise 
not disposed to quarrel are apt to dispute, *and 
if you wish to diminish the causes or sources 
of litigation, one principal way of doing it is, to 
provide easy means of checking and passing 
accounts, ibis is a main object of adminis- 
trative suits; and I Kay,^let them be as easy 
ami as cheuj) as you can ; let all accounts be. 


ment, and we only desire to remind our 
readers how insignificant is the result com- 
pared with the expense, anxiety, and misery 
occasioned Ijy the investigation. Mrs, 
Geils* after a lengthened and acrimonious 
contention, in which her nearest relatives 
and most faithful friends, as well as a multi- 
tude of persons in nowise connected with 
her, were subjected to the most painful and 
offensive imputations, is at length autiiori- 
tatively informed, that she can be no longer 
compelled to live under the same roof with 


as^far as is practicable, put into an easy course I i i i i. i* r'l i 

ojT examination and settlement, and you will sworn at the altar of God 

put an end to much litigation that would other- love and honour, but from whom she had 
wise be very rife, lam, therefore, of opinion | long since by mutual consent separated, 
that you ought not to regret it, if such admi-iand who, after all that lias jiasseil, would 
nistrative suits should escape taxation. Many j possibly prefer any punishment to a renewal 
persons wlio attend, as 1 think, but Kn])crfici> 'of eohahitAtion with her. Tlie only punish- 
ally to tlu-si., tli.tiKs proceed upon the notion j ^ubicctod, 'lunvevei-, 

that for all service done in the courts of instice i i 1 *11 r 

tue person who occasions the present trouhk; tljc costs ot tlie suit is the loss of 

should pay for it. 1'his seems to me to be a • ^ . iiglits In; \olmit:inly a lan- 

considerahie mistake, for the party wlu) in this jdoned. lie is still (‘utitled to the guardian- 
way is madti to pay is the very person who sets ^lup tntd control of the chihln-n of this lui- 
the law in motion, jiroves ami inak( s public its | fortunate^ marriage, and Mrs. (Jeils, though 
useful operation, and from that operation pro- I not a wife tic fav la, carries with her the 
duces ox am {deft and rules for the guidance ot j name through the world, and is not at 
all utlu^rs I he suitor m not the only person | ^ to outer into the nuUriiuonial 

who iirotUft hy the lawsuit, lor all Other iiersons' , ^ ^ .1 i*.. ^ 1 111 

who are instructed and warned or guided by it.l 

profit also. « i f he nieitieieney ot the Lech'siastical jiiris- 

1 diction in imitrimoiiial causes has never 
We shall take an early opportunity of | heeii more jialjaibly nianif(‘sted than in tliis 
adverting to tlioso parts of Ids lordsldji's ! case ; arul wo give'utterauoo to a soiitimeiit 
ovidoiico whioh relate to the regulation and ! all hut uidversal, wJieii we hope that those 
supervision of the oflicers of the Court, — the ' trilAuials iiiuy ere long he jdaeed on some- 
creation of a vniiiister of justice,— and an iui- 1 tld(;<- like ‘a rational and satisfactory 
proved mode of assessing and collecting | footnlii: , 

fees, if fee.s arc still to be imjiosed 011 (he; ' - — 

I DlVlDINti CAUSES OE AtlTlON IN 
- i THE (X)IJNTY COUilTS. 


THE ARCHES’ COURT. 


Tiir ease of iieih v. Ceih, which, from ; 
tlie accidental circumstances di.sclosed in it, j 
attracted sueli an unnsual degr(*e of atten-j 
tion to the proceedings of the Arches’ Court! 
a short time since, was finally determined | 
hy the learned judge of that (.^ourt at the 1 
close of the last week. Sir Herbert Jcuner 
Fust, in an elaborate judgment, which the 
newspajier reports state occupied six hours 
and a-half iu tlie delivery, pronounced that 
Mrs. Geils was entitled to a divorce a 7Hensil 
vf thoro, upon the single ground that acts 
of adultery liad been established against the 
liusband, who was also condemned in the 
costs of the suit. It would be altogether 
beside our purpose, and perhaps beyond 
our province, to comment upon the circum- 
stances of the case. W'^e are justified iu 
assuming that the facts warranted the judg- 


Tiii: Term is fast draw ing to a close with- 
out juTseiiting any features aiibniing matter 
for congratulation, if we ex<‘C]>i, (he judg- 
ment pronounced by the Court of I'Aeheqner 
in the case of “ Grituley \ , Ackroyd tuul an^ 
othevy' which will be found in a subsequent 
]>age, amongst our original reports.'* The 
Court has determined, upon grounds, which, 
we confess, it seems to ns might liave been 
explicated wdth less of subtlety and more of 
simplicity and clearness, that tlie ()3rd sec- 
tion of the act 9 & 10 Viet. c. 95, which 
provides, ‘‘ that it shall not be lawful for 
any plaintilf to divide any cause of action 
for the purpose of bringing two or more 
suits,” does not permit the splitting of any 
demand in the nature of a tradesman's bill, 

“ There is also adecision in the Queen’s Bench 
establishing the privilege of attorneys to sue in 
the Superior Courts. 



Dividing Catises of Action in the County Courts. — Neio SMutes. 


the aggregate amount of which exceeds 20/., 
for the purpose of bringing two or more 
suits in the County Courts. With respect 
to claims not precisely of the same nature 
ox character, Init which according to the 
established rules of pleading may be in- 
cluded in one declaration, the Court was 
hot called upon, and has not in terms de- 
cided, that such claims sliall not he divided 
for the juirpose of bringing suits for their 
reooverj" in (lie County Courts. Indeed, 
some (jiiestion i.s sugg(‘stcd as to the sound- 
ness ol'tlie decision tlie Court has come to 
in this case, from tlic anxiety exjiressed to 
guard againsi: i(s being supposed that this 
judgment concluded the (/Oiirt upon the 
application of the jirinciple under a different 
state of circumstances. We should have 
been Ixitter jileased had it been explicitly 
laid down, witliout more, that where a cause 
of action exists u|)on a simjile contract debt 
exceeding 20/. in amount, such cause of 
action cannot be dividend. We liave some 
reason to tlilnk tliat all the l(‘arncd Karons 
who lieard the arguments in, and decided 
the case of f/rvw/c// v. canu* un- 

licsitatingly to this result, and that tlie 
(jualifying ti*rms were introdin^ed in defer- 
ence to tht; scru])les of one of the judges, 
who entertained as little doubt as any of j 
his learned bretlinm upon the case uml^.*r 
consideration, but who was afiprehensive 
that the^iaked announcement ol* tlie defJiiv- 
Tniuation of the Court miglit be construed 
as equivalent to an intimation that wdiere 
sc\eral causes of action exist, which may be 
included in tln^ same declaration in the 
Superior Courts, tVie plaintilf in the t'ounty 
Court is bound to enter a plaint for the 
whole, or if lie elects to proceed upon one 
cause of action, to abandon his right to re- 
cover upon otlurs. Upon this point no 
decision has yet been given, and in fact the 
question did not arise in Grimlexj v. Acroyd. 

It is satisfactory, at all events, to find it 
authoritatively settled that a party disput- 
ing an account, the result, perliaps, of nu- 
merous transactions, and a long course of 
dealing, is not liable to have every item 
made the subject of a distinct claim, and 
costs incurred exceeding ten times the 
amount of the alleged debt, in order that 
the superior courts of law may be ousted 
of their jurisdiction, and a matter of vital 
importance to both parties determined, 
jperhaps, upon the unsupported testimony 
of one of them, or according to the discre- 
tion of a judge who, with the best intentions, 
may have had little or no practical expe- 
rience in the application of legal principles. 


NEW STATUTES^ EFFECTING ALTERA. 
TIONS IN THE LAW. 


OATHS IN CHANCERY. 

11 VlCT., C. 10. 

An Act for empowering certain Officers of the 

High Court of Chancery to administer Oaths 

and take Declarati«i8 and Affirmations. 

[I3th April, 1848.] 

1. 5 f> Viet. c. 103, — 10 li Viet. c. 97* 
— Clerk of etirolmenfs and clerks of records 
md writs may take declarations , — Whereas by 
an act passed in the 5 & 0 Viet., intituled “An 
Act for abolishing certain Ofiices in the High 
Court of Cliancery in England,*’ the clerk of 
enrolments in C'hancery and the clejks of re- 
cords and writs were empowered to administer 
oaths and take affirmations and attestations of 
Honour : And whereas it is expedient that the 
clerk of enrolments in Chancery and clerks of 
records and writs should be empowered to 
take such declarations as luTciuafter men- 
tioned ; And whereas by an act jiassed in the 
10 ik 11 Viet., intituled “An Act for the Dis- 
continuance of tlie Attendance of the Masters 
in Ordinary of the High (k>urt of Chancery in 
the Public Office, and for transferring tlie 
Business of such Public Office to ihtk Aflidavit 
Office •in (/liancery/' it was, amongst other 
things, ena(‘ted, I’hat. certain duties heretofore^ 
done and performed by the inasters in ordinary 
in the public office slicmUl thereafter he done 
and performed by the clerk of aUidavits and 
the assistant clerks of affidavits in manner di- 
reeled by the said act, and Wiliiam I’liodey 
Smith was thereby ajipointed the second as- 
sistant tderk of affidavits under the said act: 
And whereas it is exjK‘dient that the clerk of 
affidavits and assistant clerks of affidavits re- 
spectively should be empowered to administer 
such oaths, and take such declarations and 
affirmations, and attestations upon honour, as 
hereinafter mentioned : Be it therefore enacted 
by the Queen’s most excellent Majesty, by 
and with* the advice and consent of the 
Lords spiritual and temporal, and ( -oinrnons, 
in this present parliament assembled and by 
the authority of the same, That; from and 
after the ]>assing of this act it shall be lawful 
for every clerk of enrolments in Chancery and 
clerk of records and writs to take any declara- 
tion required for the purjiose of enrolling any 
deed or other document in Chancery. 

2. Clerk of affidavits and assistant clerks may 
administer oaths and take declarations . — That 
from and after the passing of this act it shall 
be lawful for every clerk of affidavits, assistant 
clerk, and second assistant clerk of affidavits 
of the High C’ourt of Chancery, to administer 
all such oaths, and take all such declarations, 
affirmations, and attestations upon honour, as 
can now be administered or taken, or at any 
time hereafter may hy any act of parliament be 
directed to be administered or taken, by or be- 
fore a Master in Ordinary of the said Court. 

3. Persons swearing or declaring before such 



a Nm atatuii 9 .-^Sme» 9 Sthotio 99 qf Lq^ai Mamms. 

l^e subject to psualties farpeHury ,^^ the advice and consent of the Lords ^irituid 
That all persons swearin^^ cieclaring, aihrming, and temporal, and Commons, in this 
or attesting before any clerk of enrolments in parliament assembled, and by the authority of 
Chancery, or clerk of records and writs, or the same. That all the several sums of montf^ 
clerk of affidavits, or assistant clerk, or second and duties, and composition for duties, granted 
assistant clerk of affidavits, under this act, by the said first-recited act, and not rc|)caled 
shall be liable to all such penalties, punish- by any subsequent act, and also all duties now 
xtients, and consequences for any wilful and payable in lieu or instead of any of tlie said 
comij)i- false swearing, declaring, affirming, or dirties which may have been so repealed, shat 
attesting contained therein, as if the matter he, and the same are hereby continued, and 
sworn, declared, affirmed, or attested had been shall be charged, raised, levied, collected, and 
sworn, declared, affirmed, 01 attested be for (‘ the paid unto and for the use of her Majesty, her 
High (xai It of Chancery, or any of the Masters heirs and successors, for the term of three 
in Ordinary therof. j years, to commence on and to be computed 

4. FUlin<]i up 7?aCnn(rl('s in office of second from the 10th day of October, 184S, 
assistant clerk of affifiavits. — "i'hat as often as | 2. Recited acts avid other acts continued in 

the second assi^itaut clerk of affidavits, or any !/orcc.— ^rhat the said first-recited act, and all 
of his successors, shall die or resign, or lie re- ; and every\)ther act and acts now in force in 
moved friwn las office, the Lord (Chancellor . relation to*the duties granted by tlie same act, 
shall have [)ower to appoint a second assistant shall severally be continued and remain iii full 
clerk of affidaviiR in the room of such one who force in all respects in relation to the tiuties 
shall so die, resign, or })o removed. hereby continued and granted, and all and 

.5, hiterffr etui ion vf “ Lord i'hnncellor .'* — every tlie j)Ower8 and anthorities, rules, regu- 
That in construing this act the expression “ the lations, directions, penalties, lorft itiires, clauses, 
luOrd (IhancelJor shall mean and include the matters, and things contained in the said acts. 
Lord (Chancellor, land Keej^er, and First (Jom- or any of them, and in force as aforesaid, shall 
missiorier for the Custody of the (Ireat Seal of ' severally and respectively be duly observed, 
the United 'Kingdom of (Iroat Britain and practised, applied, and put in execution in rc- 
trcland, for tVie time being. : latiori to the said duties liereby coniinued and 

(i. Act^ rnay he amended^ — 'Unit this act"^ granted, as well during the term herein limited 

may be amondtMl or repealed by any ac t to be ' as after the expirat ion thereof, for the charging. 


passed during the jiresent session of parliament. 


raising, levying, paying, ac'connling for, and 
securing of the said duties and all arrears 
thereof, and for the jirevenling, detecting and 
punishing of all frauds, forgc'ries, and other 
ofences relatitig thereto, as fully and effectually 
t<i^all intents and purposes as if ^the same 
i powers, authorities, rules, regulations, direc- 


STAMT* nUTIKS AHSlMILATf ON. 

11 VrcT. c. 9 . 

An Act to continne for 'rhri e Yc^arsthe Stamp 
Dtilies granted by an Act of the Fifth and. 

.Sixth -Vearsot her present Majesty to as- penalties, forfeitures, clauses, matters, 

sinul.iletlie. (atrip lJuties and tilings were jraiticularly repeated and re- 

t enacted in the body of this act with reference 
i to the said duties hereby granted. 

3. Art may be amended., — That this act 

may be atneiided or repealed by any act to be 


and Ireland, and to make llegulations for 
collecting and managing the same. 

.fl3tli April, 18*18.] 

Most (.Trracioiis S(»v'eieign. 

1. 5 C) V iet, r. S2 . — Duties conlinurd for pa.ssed in this iiresent session of parliament. 

three years , — Whereas by an act pas.scd in the - . — 

5 & 6 intituled An Act to’assimiiate t x t- ^ 

t,he Stamp Duties in Great Britain and Ireland, ' NO 1 ICES Or NEW BO(,)KS. 
and to make Heguiations for collecting and : — 

marruging the same, u.rtil the 10th day of; ^ Seleefum of L.gal Maxims, Classified 
October, 184o, certain rates and duties , m s ' , / t* n 


and lUust rated. By Hkkbiirt Broom, 
Estp, of the Inner Temple, Barrister-at- 
Lavv. Second Edition. A. Maxwell & 
Son. ISdH. Pj). 78o. 


Wi: noticed tlie first edition of tliis work. 


denominated f<tamp duties, were granted 
for a term therein limited, and now' ex]>ired ; ! 
and by an act passed in tlie 8th \bct., the i 
same rates and duties were continued for a I 
further limited term, which will expire on the: 
loth (lay of October, 1848 : We, your Majesty’s ' 

^ost dutiful and loyal subjects, the Commons which even then showed a great iinprove- 
^of the United Kingdom of Great Britain and ment on the Old Law Grammars and Books 
Ireland, in parliament assembled, towards of Maxims. The present edition is nmcli 
?^ising the necessary supplies to defray your! enlarged in its scope, and appears to us to 

the best work now extant of its class, 
md duties-, and admirably adapted for the use of tlje 

je«y for the period hereinafter mentioned; and student wlio seeks to master the law as a 
tio most humbly beseech your Majwty that it science. 

be enacted ; and be it enacted by the Publications of this kind form an impoirt- 
.Qaeen’s most excellent Majesty, by and with ant part of that series of works which we 
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hope to see completed for the beuefit of the read with atte^itiop and advantoge :-*-just as 
xisiog and future generations of lawyers, the practitioner, who has to consult a report 
Mr. Broom’s Book should, first be carefully or a text book, steadily retains in his ma- 
vend throii^hout by the student, aiid scarcely mory the infonnation he seeks for lus client’s 
a day should pass without reference to one case. 

or other of its pages, for the purpa^‘ of im- After the student has read so much ns re- 
^pressing on the memory the definitioiis and lates to the fjuestions iu hand, he should 
explanations it contains. Notes should be close the treatise, jjud sit down a\Kl answer 
made during the course of reading of terms the questions. Having well considered his 
and expressions not perfectly understood, [task mid done his best, he should then test 
and recourse should afterwards be had to ! his success bv reference to tlu* book he has 


such works as Mr. Broomes, in order to 
solve the difiicultv or refresli the memory. 
By these means a large amount oi’ legal 
knowledge will he readily accumulated, and 
in searching for the point reqiiired, other 
information will be iiisensibly acquired. 
The student should never rest satisfied with 
an incomplete answer to his doubts, or an 
imperfect apj)rehensiou of the exact state of 
the law. Books of reference like the pre- 
sent, are of tlie greatest service to the jjro- 
fessional i’(‘ader, and we heartily rec'oumiend 
the present volume. 

A Digcfil of tho Examination Quest iona in 
Common Law, Conveyancing, E(iuUy, 
Thinlimptey, and Common Laa\ from ike 
Commencement of the Examination in 
IVinify Term, 1 H.'nJ, to the present time. 
Third Kdition. By Rohrrt M^ug 
S ecrelary to the Incorporated Law Society 
of tin* lli#ed Kingdom, and to tlu‘ Btiard 
of Examiiua’s. Maxwell & Sou. 18 IS. 
Pj). 348. 

Stnc-f the Examination was instituted, 
nearly 4,000 Questions have been pro- 
pounded ns tests for ascertaining, acrconl- 
ing to the language of the statute, “the fit- 
ness and capaeity ” of the ])ersons applying 
for admission. Many inquiries have been 
made Ironi time to time regarding the mode, 
the nature, and extent of the examination, 
and, accordingly, the questions have been 
classified under tlnnr apjjropriate Inmls for 
nearly ten years, whereby the stuchait may 
be enabled to go through a regular course 
of reading. 

This volume, therefore, contains a Digest 
of all these Questions, omitting only sucli as 
have been repeated in the same forfu, at 
different examinations. They have been 
arranged in such order as appeared most 
likely to facilitate the labours of the student, 
pursuing the method adopted in the stand- 
'ard treatises on I^aw afud Practice. 

The student, after reading one of the 
several series of questions, should apply 
himself to some improved treatise on the 
subject, which he will thus be induced tOj 


■studied. 

I Thus, stimulated by a method which sup- 
; plies an object and motive of industry and 
I attention, the student will find tlie result 
impressed on his mind w4th a |)ennaneney 
no other course of study can efftHit. 

In addition to the Digest, tiie (juestiqus 
during several recent Terms have been given 
in the precise order iu whicli they were pro- 
pounded from term to term, so that the 
student may sec^ tiie mode and Icwm of the 
examination, and prepare himself to pass 
the ordeal with satisfaction. 

QUESriONS AT THE EXAMINATION. 

Eas/er Term, 1848. 

Tiiii (?andidat(?s at the Examination are 
retpiired to answer in Conmvan Ltar, Etjniftj, 
and one other departnient ol’tlie remaining 
three. It is, we understand, d<*omed pr(s 
ferahle, that such other departmiail should 
he Conveyancing, We have, therefore, I’or 
tlie present, s(‘iected those tlinn? heails of 
the Examination and arranged the Questions 
in such order as Avill he found most useful 
to the students who have yet to jirepare for 
their future* examination. 

' It is .snp|)osed by persons unaerjiiaiided 
praeti(?ally vvitli tlie beneficial working of the 
: examination, tluit a Digest and Classilicatioji 
(fi‘ the Questions is not so lise/ul as a ver- 
I batim copy. We have from time to time 
1 given them in both forms, so tinit the b^tu- 
dent may exentise himself' methodically, and 
jat the same time lie acquainted with the 
I course actually pursued at tiie Exainioation. 
jWe exhort tliein earnestly to abjure the 
i answers prepared to the Questions, and 
jto read and answer for themselves. No real 
' benefit can be derived from such fallacious 
helps. 

Common a. ni> Statute Law, and Puacttce 
OF THE C0UHT8. 

Jurisdiction and Actions, 

Is there any, and what separate jurisdiction 
belonging to each of the Superior Courts of 
Cotnttum Law not possessed by others ? 
f State the several times within which actions 
must be brought. 
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Questims at the Examination. — Notei of the Week. 


For what damaf^es are hundredora now hable» 
and what are the necessary steps to be taken 
before the writ is issued^ and against whom 
must it be ? 

How should a person proceed for damages 
against a wilful trespasser when the damages 
would not amount to 51, ? 

Trial and Egidenee. 

What is full notice of trial for the adjourn- 
ment day in London, and what short notice ; 
and when must they be given ? , 

In what cases can a witness he examined | 
notwithstanding he may be interested, and how 
will the judgment in the suit operate for or 
against him in any subsequent suit ? 

Judgments and Costs. 

At what period must a motion in arrest of 
judgment, or for judgment non obstante vere- 
dicta, be made ? 

Judgment against two defendants and one’ 
dies, — what is necessary to enable the plain- j 
tiff to take out execution, and against whom | 
will the execution issue ? i 


Pleading^ Evidence^ emd Practice. 

Explain the object of a bill of interpleader 
in eauity. 

What is the essential condition to a Court 
of Equity entertaining a bill to take evidence 
de bene esse ^ 

Is the filing a bill praying an injunction ne- 
cessary to the ap])lication for one, and is any* 
notice required of the application ? 

What 18 the mode of taking evidence in 
equity ? 

After subpoena served, what time is allowed 
to a defendant to appear and answer ? 

What is the course of proceeding to confirm 
a general report ? 

What parties are usually allowed to attend 
the taxation of costs ? 

What is fiecessary to enable parties to receive 
cash from the Accountant-General, either 
during the lifetime or after the death of the party 
to whom, or to whose representatives, the order 
directs the money to be paid ? 

Conveyancing.. 


If either jdaintiff or defendant die after in - 1 
terlocutory, and before final judgment, will the j 
action abate, or how must you proceed to final j 
ju^ment ? 

On a jsiclgment non obstante veredicto, is 
either party entitled to costs ? • 

When distinct Issues are found for the plain- 
tiff and for the defendant, is the allowance to 
witnesses the same to the ])arty having the 
general costs, as to the party who has only j 
succeeded on jiarticular issues ; and how does 
the form of affidavit of increase differ ? 

kVarrants of Attorney. 

What is required to enter judgment on a 
warrant of attorney above one and under ten 
years old ? 

What is now required to attest the due exe- 
cution of a warrant of attorney or cognovit ; 
and must it be the same in all cases ? 

Award. 


Estates. 

What is an estate of freehold ? 

Of what sorts are estates less than freehold ? 

What is an estate at sufferance ? 

What are the remedies of kindlords for the 
recovery of possession from tenants at suffer- 
ance . 

Of what sorts are estates in expectancy t 

Describe estates in remainder. 

M'hat is an estate in reversion ? 

What is tenant by the curtesy ? and what 
are^he requisites necessary to n^ke^such an 
estate ? 

What is tenant in dower ? 

Who may be endowed ? and of what may 
the tenant be endowed ? 

Incorporea I Her edit am ents , 

Explain the meaning of an incorporeal here- 
ditament. 

•State the sorts of incorporeal hereditaments. 


Within what time must a motion to set aside 
an award be made ? 

Highways. 

How are highways to be now stopped up, 
diverted, or turned ? 


Mortgages. 

Define the meaning of the word Mort- 

Describe a mortgage. 

What are the rights of a mortgagee ? 


Equity and Practice of the Courts. 

Jurisdiction and Principles of Equity. 

State some of the principal subjects as to 
which, practically, Courts of Equity have ex- 
clusive jurisdiction. 

What are the peculiar powers possessed by 
Coufts of Equity with respect to matters in 
contract, and matters of anticipated injury? 

State some of the maxims or rules which 
govern or indicate the principles of Equity 
jurisprudence. 

'N\Tiat is the doctrine of election ? 

What are equitable assets, and is any dis- 
tinction made in distributing them between dif- 
ferent classes of debts ? 

What is meant by Marshalling Assets V* 


NOTES OF THE WEEK. 


ADMISSION OP SOLICITORS. 

The Master of the Rolls has appointed 
Tuesday, May 9, at the Rolls Court, Chancery 
Lane, at a quarter past Three in the afternoon, 
for swearing solicitors. 

Every person desirous of being sworn on 
the above day must leave his Common Law 
Admission or his Certificate of Practice for ihS 
current year at the Secretary’s Office, Rolls 
Yard, Chancery Lane, on or before Monday, 
the 8tli. 
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Notts of the Wtek. — Superior Courts : Rolls ^^Viee*Chmcellor. • 


HBCORDS OF THB COURTS. 

The Court has ordered that in future no 
record of the Court shall be produced at any 
trial without an order first obtained from the 
Cqjirtj^or a judf^e, authorizing its production. 

RIGHT OF ATTORNEY TO SUE IN SUPERIOR 
• COURT. 

The Court of Clueen^s Bench has decided (as 
we expected) that the right of an attorney to 
sue in the Superior Courts is not taken away 
by the County Court Act. Lord Denman, in 
delivering the judgment, said — 

"‘The GTth section of the 9 & 10 Viet. c. 95, 
had been relied upon, which enacted, that no 
privilege, except as thereinafter excepted, 
should be allowed to any person to exempt 
him from the jurisdiction of any court holden 


under the act; and it was contended that 
those words were large enough to deprive the 
plaintiff of his costs. But those words did not 
apply to the plaintiff suing in the Superior 
Court, but to a debtor who was being sued in 
the County Court, and who was placed under 
its provisions. Indeed, it was difficult to see 
how a creditor who might sue in a Superior 
Court could be said to be mthin the jurisdic- 
tion of the County Court.'* 

We shall give an early import of the decision. 

CHILTON r. CROYDON RAILWAY COMPANY. 

The application to set a^ide the verdict on 
the ground of the excessive amount of the 
damages, 500/., has failed. The Court being 
equally divided, no rule was granted, and con- 
sequently the verdict remains in force. 


RECENT DECISIONS INTHE SUPERIOR COURTS, 

REPORTED BY BARRISTERS OF THE SEVERAL COURTS. 


KoUs iiroQit. 

Newton v. Ricketts. Feb. 9^ 1848. ^ 

CONTEMPT. — COSTS. — TAXATION. j 

The proceedings under an order for the taxa- 
tion of costs are not Irregular, because the 
party prosecuting them may be in con- 
tempt during part of the time. 

This was a motion to discharge a subpoena 
issued to enforce the })ayment of the costa of 
former motion, on the ground that the Master 
had proceecftd with the taxation of thein while 
the party to whom they were to be paid was ifi 
contempt for not answering. 

Mr. Kindersley, and Mr. Cooper, for the mo- 
tion. 

Mr. Roupell and Mr. Hall, contr^, contended, 
that the 'raxing Master had no authority to 
suspend the prosecution of the order to tax, 
because the party might be in contempt, and 
referred to Wilkin v. Nainby, 4 Hare, 473 ; 
Wilson V. Bates, 3 M, & C. 147 ; Ricketts v. 
Momington, 7 Sim. 200. 

Lord Langdale said that the taxation of costs 
was only a mode of ascertaining the (juantum 
of costs, on the right to which the Court had 
already adjudged. He was now asked, after 
the whole proceedings upon the order had ter- 
minated, to set them aside as irregular. But 
he was of opinion that a proceeding of this 
mature was not affected by the contempt, and 
must therefore refuse the motion. 

Tanner v. Tanner. Jan. 26 & 27, 1848. 

WrLL. — SHARKS. — ANTICIPATED PAYMENT. 

■ I 

Bequest of^^ all my share and interest ” in the j 
shares of a railway company held to pass j 
the right to sutus paid by the testator in , 
anticipation of calls not made at his death, 
and to the interest payable in respect of 
those sums. 


j In this case there was a question of the 
[ effect of a bequest to A. and B. of “all the 
i share and interest ** of the testator in certain 
I shares of the Bristol and Exeter Railway : 
whether these words passed sums paid by him 
in anticipation of calls, and the interest payable 
in respecYof those sums, or were limitecT to the 
amount of the calls made during his life, and 
which alone he could have been compelled to 
pay. 

Mr. Turner, Mr. Dickenson, Mr. Kindersley^ 
and Mr. Selwyn, for the different parlies. 

Lord Langdale expressed hivs opinion that 
the payment made by the testator was • a pur- 
chase of the full right in all the shares, and 
that as the words in question would pass the 
shares, the specific legatees of the shares were 
entitled to the interest, %vhich must go with the 
right to the shares. 

®irC'Ct)anccn 0 r of Cnglanh. 

In re The London and North* Western Railway 
Company. March 15, 1848. 

PAYMENT OF PURCHASE-MONEY OUT OF 

COURT. — LANDaCLAUSBS CONSOLIDATION 

ACT. — COSTS. 

Where a railway company purchase lan^ fts- 
longiny to a tenant for life, but subject to 
an annuity in favour of two persons prior 
to the estate for life, on a petition for pay^ 
ment of the purchase-money oiif of court 
and investment, the railway company ofm 
dered to pay the costs of both the 
nuitants. 

The London and North-Western Railway 
Company [purchased certain lands at Husbana 
Boswortn, in Leicestershire, for the purposes 
of their railway. The land belonged to a tenant 
for life» who had conveyed his interest to a 
trustee, and there was an annuity chargeable 
on the land in favour of two annuitants, and 
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frisich waa prior to the interest of the tenant for 
Bfe. An oriler had been obtained on petition 
BiiLderthe 80th section of the Lands Clauses 
Consolidation Act for the payment out of court 
and the investment in government securities of 
the purchase- money. The petition was pre- 
sented by the tenant for life and one of the an- 
mutants. The other annuitant had been served 
with the petition, and had appeared, but the 
railway company refused to pay his costs. 

Mr. J. Woody f8r the petitioner, contended 
that the second annuitant was entitled to his 
costs. 

Mr. Spped contr&. 

The I ice- Chancellor said, that as the annuity 
was prior to the interest of the tenant for life, 
the company must pay the costs of bringing the 
annuitant behire the court. 


tweett the other sisters and their children. At 
the date of the will* Ann Jeffries Wren was 
living apart from her husband, but she re- 
turned to cohabitation with him with the 
knowledge of the testator, and so continued 
up to his death, in May, 1841, Both thS'OtUer 
daughters hail children. The bill was filed bj 
Ann Jeffries Wren, by her next friend, ajjainet 
the executors, the other daughters and their 
husbands and children, and her husband, 
charging that the condition attempted to be 
attached to the annuity and life interest to tha 
plaintiff was wholly and absolutely void, and 
that such gifts became at the death of the tes- 
tator payable to her, and it prayed a declara- 
tion accordingly, and accounts of the testator^s 
personal estate. 

Mr% Russell and Mr. Follett, for the plaintiff. 


VirfsCftawffllov miugfit 13iurc. 

Wren v. nradlei/. Jan. 19, 21, ^ 26, 1848, 

(iJPT TO A WJFK TO CEASfC ON GOIIABITA- 
TION WITH HUH HUSBAND. 

A testator^ by his willy yave his daughtery a 
married woman, an annuity during his 
wife\s lifey but to cease so long as she bimd 
with her husband: he also ga^e a. share of 
the interest of personal estate to her during 
her life if she shoubl continue to live apart 
fporti her husband, but if ' she should at any 
time vohabll with him, then the same to go 
to other parties. At the date of the will the 
daughter was living apart from her hus- 
bandy but she cohabited with him before 
and at the death of the testator : J teld, 
that she v:as entitled to the annuity and 
share of ike interest of the personalty , not-- 
withstanding the cohabitation. 

Hknrv Poolky, by his will, dated in 1S38, 
directed his trustees, out of the interest of cer- 
tain |)er son ally, to pay an annuity t() liis wife, 
and an annuity of 30/. to his daughter, ilnn 
Jefiries Wreiu the wife of Abraham Wren, in 
case she should be living apart from him, and 
should continue so to do during tlie life of his, 
tbe testator's wife ; and he declared that if she 
should cohabit with her Imsbaml, the annuity 
should*, during such colxabitation, absolut(dy 
eeuse. And after the decease of bis wife, the 
testator directed his trustees to pay one-third 
of the interest of certain personal estate to 
Elisjabeth Bradley, another married daughter, 
for life ; another one-tjurd to Sarah Picton, 
another married daughter, for life ; iuid as to 
the remaining one-third, upon trust to pay the 
same to the said Ann Jefiries Wren, during 
such lime as she should continue to live apart 
from her said husbami, but should she at any 
time cohabit with him, he directed that during 
Buch time as she should do so, the same should 
be paid to Klizabeth Bradley and Sarah Picton, 
if living, or if dead, to their children ; and after 
the death of Ann Jeffries Wren, to divide her 
QXie-third of the capital between her children 
by any other husband than Abraliara Wren, 
and in default of such children, equally be- 


contemled that the obvious object of the testa- 
tor was, to attach the condition for the purpose 
of effecting a separation, or of enforcing any 
existing separation between the husband and 
wife. That such a purpose was contrary to the 
policy of the law, and contra bonos mores, and so 
it was held in Brown v. Peck, by Lord Northing- 
ton, 1 ICden, 140. In that case an increased 
allowance was given to a married woman if she 
lived away from her husband. The principle 
of that case is recognized in Williams on 
Kxecutors, vol. 2, p. 1002, and by Mr. Roper 
in his book on Legacies, voL 1, p. 757, 4th ed. 
In the present case the testator must at the 
I time he made his will have had in bis contem- 
I plation a future separation, as well as a present 
I one, from the words he has used, and that he 
fhad a strong personal enmity to the husband 
I was plain from the gift over to hei#children by 
pwiy husband other than Abraham Wren. Ajs 
'the condition which was intended to be ira- 
! posed was illegal and void, Mrs. Wren was by 
; law entitled to take the benefit free from it ; 

; and so it was held in Tennant v. Braie, 'rothill, 

' p. 141, where the testdtor gave his daughter a 
i sum of money if she would be divorced from 
i her husband. The same principle was ac- 
; kuowlcdged in MWjbv, Grace, 10 Jurist, 1049. 

; In llartky v. Rice, 10 East, 22, a wagering 
; contract that a man would not marry in six 
; years was held void as being against the jiolicy 
! of the law, the tendency of it being to dis- 
j courage marriage. The cases of Jones v. 
j IVaite, 5 Bing, N. C. 356 ; Cocksedge v. Coci- 
\ sedge, 14 8irn. 244 ; and Reynish v, Marim, 3 
; Atk. 330 ; that is, from the time of Lord Hard- 
wick e to the present day, the same was con- 
sidered to be the effect of such a condition an- 
nexed to a gift. 

Mr. Wigrani, for the defendants, contended 
that the gift was wholly void, and that tlie gift 
over to the other daughters took effect. If 
Mrs. Wren had been living apart from Joer 
husband at the testator's death, she might have 
taken the benefit so long as she so lived apart 
from him, but she never was in a situation tb 
claim any benefit at all. Lord lliurlow, in 
Scott V. Tyler, 2 Dick. 722, laid it down, on 
the authority of Godolphin, that a gift may be 
of the use of a thing during celibacy, and if so. 
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it mmt iplain it could be uo objection that the 
interest was j^ven during separation. But 
tbere was no separation at the death of 
testator^ and therefore Mrs. Wren did not in 
^effect answer the description of situation 
tCHtalipr indicated. It was the same in prin- 
ciple with Rushton v. Cobb, 5 Myl. & Or. 145, 
which was contended to be a void gift from the 
beghiuing. There^ although the Lord Chan- 
oeilor held the gift to be good, still in his judg- 
ment he pointed out the principle contended for 
on behalf of the defendant. The true effect of 
the will was to give, or an attempt to give, a 
benefit clogged with a condition illegal, con- 
trary to public policy, and void ; and the con- 
dition being such, the gift failed altogether, 
and those who were named l)y the testator as 
ultimate takers became at once entitled the 
benefit, 1 

His Honour said, that his preseiit iinpres- 1 
sion was, that it wo\ild be more consistent with | 
authority to decide in favour of the coritiniuince 
of the interest, rather than against it. Me 
spoke of authority only, and not of princij)le. ; 
He would reconsider the matter, and, if need 
be, call for a reply. ! 

Jan. 26th. His Honour said, that his iin- ' 
pressiori remained unchanged. The will re- j 
lated to i)ersonalty alone. It was admitted 
that Mrs- Wren was, at the time of the execii* I 
tion of the will, living apart from her husband, ■ 
and that they afterwards lived together during ; 
the life of the testator, and so continued up to j 
his death. The point in dispute was one of no > 
little difiicuhy. The words of the gift of the | 
annuity and of the other gift were not exactly^! 
similar. In the absence of authority he should j 
have felt di?iu)sed to decide against the plain - 1 
tiff, Init as authority was produced, he should , 
■decide according to it. The principle of the 
civil law relating to such matters apjieared to 
have been in some degree ado|)ted by the law 
of England, and the law of England on the ; 
authorities cited seemed to bind the Court to ' 
decide in favour of the idaintitV. The object of 
the testator seemed to be to prevent a recon- 
ciliation, and to obstruct their future, cohabita- 
tion. In his Honour’s judgment, both techni- 
cal and moral justice were in favour of a de-. 
cision for the plaintiff. j 

©iittire i^enrf). 

(Before the Four Judge.s.) 

Turner v. Hartley, Easter Term, 1848. 

STATUTE OF FRAtJD.S. — AUCTION. 

An auctioneer, at the time of the sale, wrote 
the name of a bidder, as that of a purchaser, 
ayuinst the description if a piece of land 
sold by auction, Thei'e teas no name of a 
vendor in (he catalogue in which the bidder^s 
name was thus written. The condilions of 
sale referred to in the catalogue were after-- 
wards signed by A, B. as attorney for the 
vendor : Held, that there was not in this 
case any binding contract within the Statute 
qf Frauds, 

This was au action brought to recover the 


valne of land alleged to be sold by the plaintiff 
to the defendant. The property was sold by 
auction, and at the time .of the sale the auc** 
tioneer wrote in the c^ogue of sale, and 
opposite the lot in question, the name^ of dm 
defendant as the purchaser. The catalogue df 
sale did not contain the name of the vendor, or 
state to whom the property belonged, but there 
was the usual reference made to the conditiottil 
of sale, and at the foot of those conditions of 
sale, soon after the lot hzgl been sold, a memo- 
randum in writing was made of the contract, 
and signed by A, fi,, as attorney for the vendor, 
but the name of the vendee did not apf)ear on 
that document. 'I’he defendant contended that 
he was not the per.-:on who n\ade the liighest 
bid for the property, and refused to complete 
the purchase. The cause was tried at the 
Lancaster Spring Assizes, 1847, before Mr. 
Baron Alderson,* and the plaintiff* was non- 
suited, the question being vese'rved for the con-* 
sideration of this (a>uri, whether there was 
any note or memorandum iu writing signed hy* 
the defendant sufficient to satisfy the 4tfi 
section of the Statute of Frauds. 

Mr. Baines and Mr. Ednuird James showed 
cause. In order to satisfy the 4th section of 
the Statute of Frauds, the name of the vendor 
should have appeared on the catalogue of sale 
at the time the name of the vendee was placed 
there by the auctioneer, who is taken to act as 
the agenV for both parties. H'htekr v. Collier,* 
Champion v. Plummer f Lnythroap v. Bryant f 
Kemvorthy v. Sckolfieldf Bmjdell v. Drummond,*' 
But assuming that the catalogue of sale and 
the conditions of sale can be connected, still the 
bargain is not brought within the Statute of 
Frauds, because before the name of the vendor 
appeared on the conditions of sale the vendee 
bad refused to complete the contract. 

Mr. Martm, in support of the rule. 'I’he 
rule of law, with reference to purchases under 
the Statute of Frauds is, that if the document 
signed l>y the vendee refers to another docu- 
ment, parol evidence is admissible to show the 
nature of such other document. In the cata- 
logue of sale in w'hich the name of the vendee 
does appear reference is made to the condition* 
of sale where the name of the vendor appear*, 
and the.se two documents constitute a c<mtract 
sufficicrit to satisfy the Statute of Frauds,. 
Hinde v. WhiteMouseJ 

Lord Denman, lb J. I am of ojiinion that 
tins rule must be discharged. We should be 
repealing the Statute of Fiaiul.s if we decid^ 
that there was a sufficient contract to maintom 
this adioD. The nonsuit was right. 

Mr. Justice 1 am of the same 

opinion. The auc tiont'er here signed the paper, 
and the defendant walked away. At that time 
tlie name of the seller was not upon the pajjer 
to which the auctioneer signed the defendant’s 
name. 'Fhe seller’s name was introduced after- 

• Mood. Sc Malk. 125, 
b’l Bos. & Pul. N. 11. 252. 

« 2 Bing. N. C. 735. ** 2 B. & C, 945. 

« 11 East .142. 7 East, 538. 



14 •Superior Courts: Q^eeisrs Bench. — Queen^s Bench Prdctioe Court. 


wards, and the defendant, when spoken to^ 
denied at once that he had bought anything. 

Mr. Justice Wufktihan^ In order to fulfil 
the provisions of the 4th section of the Statute 
of Frauds, llic name of the seller must be on 
the contract at the time of the signing of it by 
the party who is to be bound as purchaser. It 
cannot be added afterwards. When the de- 
fendant’s name was signed to this paper it was 
a mere memorandum ; it was nothing which 
could bind him. The nonsuit was right. 

Mr. J ustice Erie. A writing to he valid as 
a contract must contain all the essentials of 
one. '^J'he name of the seller was an essential 
part of the contract. Without it this paper 
was not a writing within the Statute of Frauds. 

Rule discharged. 

^Elucen’tf Ulciid) $)rartuc Court. 

Matter Y. Foulkes. April 2G, 1848. 

DISTRINGAS. — L UN AT I C . 

Where, the proper number of mils had been 
made at a hmatic asi/Ium where a defend- 
ant was confined, tmth a view to serve the 
defendant (who had become a lunatic) xoith 
the copy of a writ of ^summons, and the 
defendant teas informed that it was not 
consistent with the rules of the asylum to 
allow the lunatic to he seen, and the defend- 
ant thereupon explained the purport of his 
visit, and left a copy of the writ* with the 
keeper : the Court granted a rule absolute 
for a distringas, but directed it to he served 
on the defendant's wife, and at his last place 
of residence, as well as at the asylum. 

Rowscll moved for a distringas to compel 
appearance. The peculiarity of the case was 
that the defendant is a lunatic, and is confined 
in a lunatic asylum. There had been the 
usual number of calls made at the asylum, but 
the defendant was told by the keeper under 
whose care the defendant was that he could 
not see the defendant, as it was inconsistent 
with the rules of the asylum to allow him to be 
seen, iiiion whicli the defendant explained the 
purport of his calls, and left a copy of the writ 
of summons with the keeper. Under these 
circumstances the question now was whether 
the Court would deem this a sufficient service 
on the defendant to entitle the plaintiff to a rule 
absolute in the first instance, or rule nisi only. 
In the case of BanfieldY. Darell, 2 D. & L. 4, 
the court granted a distringas to compel an 
appearance where on application made on two 
occasions at the residence of the defendant who 
was a lunatic, the defendant was informed that 
he could neither see the lunatic nor the keeper, 
the defendant having on the last occasion 
explained the purpose of his visit, and left a 
copy with the servant, but in this case the 
court merely granted a rule nisi. There was 
however a case in the full Court of E.xchequer, 
of Limbert v. Hayward, 13 M. & W. 480, in 
which the Court granted a rule absolute in the 
first instance. The only difference between 
that case and Banfield v. Darell, being that 
there it was stated that the defendant had 
called at the dwelling-house of the defendant. 


where his wife was still carrying on his busi- 
ness, the defendant himself being confined at 
St. Luke^s Hospital, where the defendant had 
also called but been refused admittance by the 
governor. In that case the Court granted a rule 
absolute, and directed the writ to be serv^ed on 
the wife, 

Erie, J. Is the defendant in this case without 
family or connections, * 

Rowsell. No, it is understood that, as in the 
last case cited, the wife is carrying on the 
husband’s business, but this is not stated in the 
affidavit. 

Erie, J. I know of no reason why what has 
been done in this case should not be deemed 
good service ; you may therefore take your dis- 
tringas, but I think the writ should be served 
on the wife of the defendant, and at the last 
place of residence as well as the asylum. 

Rule accordingly. 

Siockbridge v. Ban combe,. 

DISTRINGAS.— SHERIFF. 

Where it appeared that the sheriff had been 
called on the 2Qth of November to return a 
writ of distringas, hut no ref urn teas made 
until the 22nd of March j but it did not 
appear that plaintiff had suffered any 
injury by the delay of the sheriff, the 
Court refused to grant an attachment 
against him. 

Fattison moved for an attachment against the 
late sheriff of Sussex for not returning a dis- 
tringas issued to compel ap})earance in this 
cause. It appeared by the a^iida^'its that the 
•sheriff had been called to return the distringas 
on the 26tli of November last, b«t no return 
\wis made until the 22nd of March ; this was 
clearly a contemj)t, as he was bound to make 
his return within eight days after being called 
to return. 

Erie, J. I do not see what your obiect is in 
making this motion. In strictness the sheriff 
is in contempt, hut no doubt this is a mere 
formal omission ; and why should I interfere ? 
Besides this is a mere informality, and you have 
let a term go by, 

Pattison. But the sheriff is not hurt by the 
delay, and it is not unreasonable delay, as the 
parties were not aware of the neglect of the 
sheriff until the 9tb of March. There are 
numerous cases which show that subsequent 
obedience to a rule to return a writ is no answer 
to a motion for an attachment. Howitt v. 
Rickoby, 9 M. & W, 52. As to the delay 
there is no general rule as to the lapse of 
time which shall be deemed sufficient to dis- 
charge the sheriff from attachment ; Rex v. the 
Sheriff of Surrey, 9 East, 497 ; in that case Lord 
Ellenborough lays it down that the rule must 
be moved for within a reasonable time, accord- 
ing to the circumstances of the case. 

Erie, J. I think you have slept too long op 
your right. There has been no substantial griev- 
ance in this case, or it would have been brought 
before the Court; no doubt a mere formal 
omission to return nulla bona. I certainly 
shall not grant a rule merely to make th^ 
sheriff pay the costs of it. Rule refused. 
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Hoare v. Lee. Easter Term, 1848. 

DECLARATION IN TRESPASS — ONE OF TWO 
COUNTS STRUCK OUT. 

Where a declaration in trespass contained a 
• cmnmon form of count de bonis asportatis, 
and a second to recover double value under 
2 Wm, and M. sess. 1, cap. 5, sec. 5, in 
Respect of the same goods : Held, that the 
plaintiff had been properly required by a 
judge'* s order to elect one of such two counts, 
and in default, subjected to having the. second 
count struck out. 


Cooke. The sale was a suSsequeiit act of 
trespass, giving rise to a new statutory cause 
of action. 

Wilde, C. J, It is litflc more than a state- 
ment of the same trespass, with special damage, 
under the statute. If the statute did not exist, 
the circumstances might be alleged as an ag- 
gravation. On the whole, I think the order 
correct, and that the rule must be refused. 

Coltman, J,, Cresswell, J., and Williams, J., 
concurred. 

Rule refused. 


Trespass. The first count of the declaration 
was in the common form de bonis asportatis, 
and the second was upon the statute 2 Win. & 
Mary, ses. 1, cap. 5, sec. 5, to recover double 
value for a seizure and sale of the same goods 
by virtue and under colour of an alleged right 
to rent due. An order made by Mr. Justice 
Cress well on the 14th of February, required 
the plaintift' in tliree days to elect which of 
those two counts should be struck out, and 
ordered, in default of such election, that the 
second count he struck out. 

W. U. Cooke now applied for a rule to show 
cause why the order of Mr.' Justice Cresswcll 
should not be set aside, on the ground that j 
the plaintifV was entitled to retain liotli counts i 
in his declaration. The evidence necessary to | 
sup|K)rt one count was different from that re- ' 
(piired for the other, and the cause of action in 
each w as (juite distinct. The statute on which 
tiie second count was framed, rendered it ne- 
cessary to ])rove both a seizure under colour I 
of rent ami a sale, and upon the first count the ! 
plaintiff coulff not recover the damages to i 
which he w’ould be entitled in the event oi' the 
first count l)..ing sutliciently proved, Thornton 
and others v. iVhitehead, 1 M. W. 14 ; 
GUhert V. Hales, 2 D. li. 227 ; Cahoun v. 
Burford, 2 1) & 1j. 2:11 ; Btiliccr v. Ikntsfield, 
1(3 L. J. CT I/. 2:57 ; Vavyhan v. Glenn, ,3 M. 
eSc W. rj/T, are authorities in the ;daintifi‘’s 
hivonr. 

Wilde, (h J. Snj)[)ose you are not entitled 
to recover the same damages on both ccnints, 
still aL^uinst yon there are the terms of the rule 
of Hilary Term, 4 Win. 4, that“ several courkts 
in trcs])ass for acts committed at the same time 
and idace, are not to be allow'ed.” Here there 
are two counts addressed to acts committed at 
one and the same time, and therefore l!ie case 
is within the ex])ress terms of the rule. My 
impression is, that the plaintiff would be en-. 
titled to recover for the simple trespass alone, 
under the second count, but at all events 1 
catinot Sci'y, upon the rule, that these counts 
can consistently stand together. 

CressweU, J. Is it anything more than one 
and rtie same trespass, aggravated by special 
circumstances? The sale necessary to be proved 
linear the second count is only an aggrava- 
tion of the same trespass as that in the first 
count. 


Grimley v. Ackroyd. April 29, 1848. 

COUNTY COURTS. SULITTINO CAUSE 

ACTION. 

I Where a person gives a general order for 
goods to a tradesman, and goods are cause* 
quently supplied from lime to time, the 
tradesman cannot afterwards split his de* 
niand by suing for the amount of each 
supply, but must sue for all if above £20 
in one action. 

This was a rule msi for a proliibition to Mr. 
Parham the judge of the County ( ^»urt for Ship- 
ston district in Worcestershire, against pro- 
ceeding further in 228 ])laints at the suit of the 
plaintiff for which summonses had been served 
upon the defendant. 'The ruU* was obtained in 
Michaelmas term by Martin. It «i])|)eared from 
the affidavits on both sides, that the total 
amount of the sums claimed in the 228 ]>laints, 
cKiioiuited to ,'303/. 19,v. only, that the amounts 
in the several summonses varied from 5.y. to 
j{)L — but all related to one caust; of action 
which arose under lliesc circumstances. I'he 
defendant wlio was a contractor for making ,a 
j part of the Oxford, Worcester, and Wolver- 
I liamplon Railway, had a conversation with the 
j)laintiff, a grocer, respecting the su}>plying of 
the labourers on that lino w'ilh provisions and 
other articles according to wa itten orders, wdvich 
would be given from time, to time to the men 
by his sub contractors.Cliadwick and Kd wards. 
1'Jiese order.s, of which ujiwards of 3000 had 
been issued, w'cre in this form : — 

“Middleton Hill, 

July 14th, 1847. 

“Mr. (iriiiilcy, let the bearer have goods to 
the amount of (five) shillings. 

Chadwick Jind Edwards.” 

Upon these orders being j)resented to the 
plaintiff, he supplied the bearer with the amount 
in such goods as he required, and the suli-con- 
tractors on settling every Saturday with the 
men, deducted the amount of these orders in 
their account as so much money paid. Hoods 
to a large amount having been supplied under 
this arrangement, and upwards of 300/. finally 
remaining unpaid, the plaintiff commenced in 
Aiifrnst last a ulaint airainsf. thp defendant for 
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tot, in the above County Court, and recovered, have joined them aB in one action, he ought so 
The costs of that suit were upwards of lOf., to have done and sued here, and not put the 
and it was sworn on belialf of the defendant, defendant to an unnecessary vexation, no more 
that that would probably be the average than he can split an entire debt into divers, to 
amount of (^osts in each of the nresent plaints, give the inferior court jurisdiction in fraudem 
if they should be proceeded witn. The defen- legis,*^ Girling v. Alders^ 1 Vent. 73. The 
dant (leiiied bis liability to the plaintiffs claim reason here given was a satisfactory one ; foV 
altogetluir. The latter having established his it would be extremely vexatious for a ]:iJainritF, 
claim liy the first plaint, sued out 22B other from whorn goods had been purchased in small 
plaints, on the 17th September 1847. Each of pieces, at several prices, at different times, by 
titesc seemed to be for the amount supplied to distinct contracts, either payable immediately 
each labourer. On the day named in the or on credit which bad expired, instead of 
plaints for aj)]>(.;aring before the court, the including all in one action — which he could do 
defendant appeared and applied for an adjourn- after the debt became ail due, should divide the 
inent, in f)rder that he might apj)ly for a writ . debt into several debts, and sue for each in a 
of prohibition. The adjournment was granted ■ separate action in the county courts, which 
U])on payment of the costs of the day, 1 1/. l(5.y. , could give no adequate relief by consolidating 
The (’lerk of the ( Vmnty Court demanded 17^. ’ them in the exercise of their jurisdiction, if 
for ordtrs of adjournment, considering himself , t)u‘y had any, as a superior court would; for 
entitled 1o tlie costs of a!i order in each case ! thep^could not unite them so as in the aggre- 
separately ; tins hf)wever was refused, and one | gate to exceed 20/. The extent to whicli that 
order was ultimately drjiwn up for the whole, 'vexation might hr carried might he illustrated 
White hurst, and Pirjott showed cause in : by tiie present case, in which it was seen that 
Hilary 'IVian and cited Anon., 1 Vent. (i5 ; : there were 3000 different tickets, and conse- 
Girfiutj w Aiders, Id. 73; /i. v. Sheriff of (piently 3000 different items or separate con- 

Jierifird shire, 1 B. & Ad, r)72 ; N. Jk tracts. It was quite true, indeed, tliat wlien 
40; Carrfdl v. Murlci/, 1 d. B. 18. Bac. ; each contract ))ecame due in cash the creditor 
Ab. Bruiiihitiou (K.) Coin. l>ig. Brobilntion ; might, in the absence of any imjilied contract 
(A. 1 F, 1) Scale v. EUlsfl Dow. and Lownd. to tiie contrary, immediately sue for it; but 
1G3. ; when several debts Lad all become due on ‘ 

Martin and JL Hill in re[)ly, cited 2 Keh. j similar contracts, he could unite them in one 
Cl7j; Lord Ihu/ot v. Williams, 3 B, k C. 23r) ; count in debt as one entire delit, and there 
Omm V. Murrau, 0 B. & (L 7^1) ; CMirk v. appeare<l to he no good reason why he should 
Askew. K I’.a, Is; Porter v. Phitpot, 14 Ea. not do so. 'Fhe case of The Kiruf v. the 
344 ; iShaddrick v. liewneft, 4 Ik (L 70l). Sheriff of Herefordshh'ef 2 B. k Ad. "07-Miad 

Cur, tuh. milt, 'been cited in oj)]>ositi()n to this doctrine, d'hero 
The jiulginent of llie Court was now pro- i a carrier who had conveyed goods, at two 
nouni’<Ml by Pollock, C. B., who after stating the separate times, a month intervening, brought 
facts of tin: case, said the question for the con- two actioius in the County Court, one for each 
sideration of the (anirt turned uj)on the meari'^lof the sums, and J^ord Tenterden then said : — 
ingofthe words cause of action” in the ()3rd .“This ease does not come within ihe rule of 
section, of the County Courts act, p & 10 \'ict. law which prohibits the splitting of a cause of 
c*. i)o. 4’)ie rule of the common law with ’ action into several ixirtions for tiie purpo.se of 
regard to the jurisdiction of the County Courts - commencing suits for each in an inferior court: 
was Quod fdarita de c.atulHs didntis, <yc. ; to he so, the cause of action must l»e one and 

siummnm lOx. atihigunl vel earn exceduuf serun- entire. But in tliis case the two items are ])er- 
dum legem et cousuetudineni Avglitv sine hrevi fecMy distinct debts, the one having noconnec- 
Regis plucitari non dehenl. {2\\\s>l.‘S\2). Their, lion with the other. When the defendant 
jurisdiction was thus limited to sums under incurred the debt stated in the lir.st item the 
40.s\, and if an entire dcdit amounting to more ; plaintiff might have sued him for it in the 
than that sum were divided, so t hat each part ' County ( V)urt;, and his having ineurred another 
shouLl he under that amount, yet they could and distinct <iel)t with the plaintiff afterwards 
not entertain jilaiiils for e<ich. It Inul been , should not, 1 thipk, have the effect rd’ depriving 
laid down, even that if one owe 1 anotlier only : the plaintiff of his remedy in the County Court 
five marks, tliere could not he a several plaint j for the first debt ; and if he may still have that 
for each mark. So it had liei'U resolved that I remedy for the first , debt, he has it of course ' 
“ if there he several contracts between yf. and j for the second also.’" That ease, however, 

B. at several times for several .stuns, each sum might be distinguished, liecause there the debts 
under 4().s*., and they do all amount to a sum j were treated as being entirely distinct and 
sufficient to entitle the superior court ; tbey ' separate from each other, the one having no 
shall he there put in suit.” Anon. 1 Vent. 05. connection with the other. But in the case of 
.So in another case where ‘'one contracted with a running account with a tradesman the items , 
another for divers parcels of malt, the money were generally connected, the different con- 
to be ]>aid for each parcel being under 40i». ; tracts being usually made with the understand* 
and he levied divers plaints thereupon in the ing that if not paid until after others had been 
said court. Wherefore the court here granted made, they were to form part of the sameglebt, 
a prohibition ; l>ecaii.*ie though there be several br that the several items were to be united in 
contracts, yet forasmuch as the plaintiff might Lone, bill, and no other conclusion could be 
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eatily drawn aa to the underatandiiig in the 
praaent case. The resnlt of that decision was 
to render it impossible to rely entirely on the 
audsority of the former cases^ which otherwise 
would have disposed of the present question, 
srapposing that it was to be decided by the 
rales of the common law. It did not however 
depend upon those authorities, but upon the 
constru'ction of the recent act, the p^hand 10th 
Vfct., c. 05. By the 5Sth section the new 
courts Jliad jurisdiction in all personal actions, 
with certain exceptions, where the debt orj 
damages were not more than 20/., whether as a j 
balance of account or otherwise. That phrase | 
had y)robal)ly been introduced in consciyuence . 
of the decisions on the yirovisions of some of 
the Courts of Requests Acts, that they should 
not extend to any debt for the balance of an 
account originally exceeding the amount ol the 
jurisdiction, as in Forster v. Phi! pot ^ 14 East^ 
:155. Be that as it might, it could not! be 
doubted that the law was made to give jurisdic- 
tion where the debt became constituted of 
various items altogether not exceeding ‘20/. at 
the time of the suit. They liad next to con- 
sider the effect of the 6:3rd section, and tlic 
whole question was as to the meaning of the 
term “ cause of action” in that section, ]>y 
whicli it was enacted that it shall not be 
lawful for any plaintiff to divide any cause of 
action for tlie ymi posc of bringing two or more 
.suits in any of the saitl courts j Iml any plain- 
tifl' luiving cause of action for more than 20/., 
,for which a yilaint iniglit have been entered 
under this act if not for more than 20/., may 
abandon the excess, and thereupon tlie plaintiff 
shad, uj)on proving his case, recover to an 
ainoimt not exceeding 20/., and the judgment 
of the c<)nrt u})oii such plaint shall bo in fnll 
" discharge of alP demands in respect of such 
cause of aet'on.” 'The question then was, what 
was tlu! eonstruetion of the wta ds “ cause of 
ac tion ?” The term debt or damage was not 
used in the stfitule, but the more expressive 
term ‘'cause of action,” which did not necessa- 
rily mean cause of action ujion one single con- 
tract, but might mean a cause of action upon , 
several contracts. It had been pointed out by : 
» Baron Parke, in Hesketh v. Fawcett, 11 M, i 
& W. :i6o, that one cause of action might arise ' 
from ten different employmeiits or contracts ; 
as one count in debt or assumpsit, which must 
betaken to invmlve only one cause of action,, 
was commonly founded on several distinct' 
contracts, it had been urged at the bar tliat' 
‘it would have been unnecessary surj)lusage to, 
provide that one cause of action in one entire 1 
contract should not be divided ; but tlH)ugh ; 
that argument was of some weight, yet, when 
it was considered to what abuses the narrower^ 
construction of the term might lead, (which was ' 
strongly exemplified in the present casc,%vhereiii I 
‘22S actions had been commenced, and :i(X)0j 
might h*ave been,) the Court thought they; 
might safely conclude that the term “ cause of! 
action^'’ ought to be interpreted cause of one 
^action,” and not be limited to a right of action ’ 
on '‘one sep.arate contract.” But, on the 


otii«r hand, if the term was to* comprise all 
sums that might be included in one count for 
debt, for work and labour, for goods sold, and 
for occupation, their total, if connected with 
each other, might be incliided in one y)laint, 
and would be precluded from being divided 
under this particular clause, if indixdsible, and 
the creditor who brought an action for only 
one part would virtually abandon the clfiiin to 
the remainder by the application of tliC latter 
part of the 6:5rd section. In such a case Mr. 
•lustice C\)leridge liad lield iliat a similar clause 
in the Brighton Court of Requests Act, the 3rd 
and 4th Viet., c. 10, see. 24, uitl not aj)ply. 
Neale V. Flt'fs, 1 J). & L. 163. In lhai case 
the demand had been for three distinct things, 
a liorse sold, goods sold, and rent ; l>nt lliat 
learned judge had taken a distinelion htaween 
that case and one xvhcTC a dtduor had a bill 
running from day to day. In sueh a ease each 
item of goods supplied, or wtirk done, eoiisli- 
tuted a se])arate eontract, so that after tlie sti- 
piik.led price became due the tradesman eouhl 
sue for one item, yet still the understanding 
was undoubtedly that the seve ral items should 
he united, and so form one cmiri' de<;nand; 
and, douhtless, if after several items had lieen 
added to (lie first, the tradesman were to 1/ring 
a separate action for ci^ch item, tis for a distinct 
delh, a sujecrior (’ouit would stigmeJi^a’ such a 
[irocoediug as ve.xations. it a]»pearcd, then, 
that a great ineoio* enienee would follow if tlu; 
term “ ean.*»e. of action” were inlerpreted#to 
mean “ cause'of aeliiuv ” on one separate con- 
tract, and also if the distinction were to he that 
it was iiitcnded to cover all contracts existing, 
however dissimilar in character, that ciaild be 
inchided in one. indebitatus count, wliich, ac- 
cording to tiic modern jtractice, inieht eom- 
})jise any number of s’e|)arate unconnected con- 
tracts, whenever made;, each ha\ i ng emied in a 
debt before tlie commencement of the suit. As 
some extension iimst he given to the lormer 
construction, so some restriction must be put 
on the latter, and the ('ourt thought that they 
ouglit t</ hold that the 6;3rd clause did aj/ply to 
the present ease ; whether to all debts which 
could be coinj/rised in one dcscrijition, iu 
one count, or not, the (k)urt need not, in the 
j)resent instance, determine; but they all agreed 
*that it applied at all events to the case of trailes- 
men’s hills, in which one item was connecled 
wjlh another, and tlie dealings were not in- 
tended to terminate with one contraci^ hot to 
be eontinuous, so that one item, it not ]>aid, 
should he united with another, and so form one 
entire demand. If tiiat demand wer e to exceed 
20/, it would of course cease to lull u itliin the 
jurisdiction of the (amnty (. (/urt A( t ; and 
therefore the (k>nrt were of ojiiniun, on the 
facts which were disclo-sed iu the aftidavits 
heh>re them, that all the (kdjts claimed fell 
within that dpscri|Jtion— the total greatly ex- 
ceeding 20/. — and that they ought not to have 
been split into dillcrent suits. Whetlier, if the 
total had only amounted to 20/., and the items 
then were separated and sued for liy separate 
plaints — the total being within tlie jurisdiction 
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of the County Courte, which could then haire 

f iven adeouate relief— the suits could have 
een prohibited, was a question which need not 
in the present instance he discussed. But 
when the total exceeded that amount, the 
County Court had no jurisdiction, and, there- 
fore, the proiiibition applied for by this rule 
ought to go. 

Mr. Baron Parke . — The prohibition can now, 
if it is wished, be taken to a court of error. 

Rule absolute. 

hi re Farmer. 2‘2nd April, 1848. 

PIIOOF OF OEBT ON LOST BILL OF EX- 
CHAN GE . — I'RACTI C E. 

A creditor claiming upon a bill of exchange 
accidentally lost, alUnced to prom, upon 
miderlakliKj to indemnify (he assignees, if 
any other party should establish a right to 
prove upon the bill. 

Mh. Hunt, the solicitor for the assignees in 
the inaUer of V>. J^'anner, of the Ed g ware Road, 
ironmonger, called llie attention of Mr. ( -oin- 
inissioner I’unhlanque to the claim of a creditor 
who had obtained tJie liankriipt’s acceptance to 


ANALYTICAL Dl 
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I a bill of exchange long since over-due. It ap- 
jpeared, upon investigation, that the creditor, 
who resided in the country, had some time 
since sent up the hill to an attorney, with a 
view to taking legal proceedings, which were 
abandoned when the fiat issued. The attorney 
had since searched for the bill, but it could n;3t 
he found, and the question was, whether, upder 
those circumstances, the creditor being* unable 
to produce the bill, he could be allowed to 
prove his debt ? There appeared no reason to 
doubt that the bankrupt had acce])ted the bill 
in the ordinary course of trade, and that the 
amount was justly due to the creditor. 

Mr. Comtnisioner Fonhlanyue incjuired, if 
any other names appeared on the bill besides 
those of the drawer and acce]^tor r 

Mr. Hunt rcj3lied, that the name of the cre- 
ditor as drawer, and of the bankrupt as ac- 
ceptor, were, he understood, the only names 
on ‘^he bill. 

Mr. (k^mmissioner Fonhlavqae. Then let 
the creditor sign an undertaking to indemnify 
the assignees, if any other ])ers()n, as iiulder of 
the bill, shall establish a right to prove. Let 
such undertaking l)e filed with the ])roceedirigs, 
and the creditor may be allowed to jnove. 

l^roof admitted. 


CEST OF CASES. 

LL THE COURTS. 


?i?!iu of 'SHtornegs. 

[We coiniiiencc tlie Idrst Series of thciDi- 
gest in the present volume, with the cases re- 
iuting to Attorneys and Solicitors, decided tn 
the Courts both of Law and J'kjuily.] 

AGENT. 

Taxation . — C., an attorney in London, em- 
])loyed /L, also an attorrny in l^ondon, to de- 
fend a person indicted at (^'imhridge for bribery 
at an election there. Jn the year 1841 and 
1842, B, delivered to C. two hills of costs, and 
in the vi'ar 1847, he delivered copies of the 
bills {hily signed ; Ihdd. that the hills were 
taxable under the 0 ik 7 Viet. e. 73, s. ,47- Bil* 
ling V. Coppock, \ Kxch. Rep. 14. 

APUDTNTMENT of NF.W ATTORNEY. 

One of three defendants, against whom a 
decree' with costs had been made, Ijeing abroad 
and not likely to return, and his solicitor 
being dead, the Court refused to order the lax- 
ing Master to proceed with the taxation of 
costs u)3on warrants served only on the solicitor 
of the two other defendants ; but ordered that 
service at the late residence of the absent de- 
fendant, where some of his family were still re- 
siiling, (T a subjuena to appoint a new attorney, 
should 1)0 good service on the defendant. And 
upon such suh})o?na having been served accord- 
ingly and no attorney appointed, the Court 
subsequently ordered the Master to proceed 


I in the party’s absence. Gibson v. Ingo, 2 Phill. 
j 402. 

ARTICLES OF CLE RIv Hll 1 1*. 

See Stamp on Articles, 

AUTHORITY OF ATTORNEY, 

1. Appearance, ■ — Joint-stock company. — 

^ Where a defendant has been ser\'ed with j)ro- 
i cess, and an attorney without authority ajq)ears 
I for In in, the Court will not int erfere to set asiile 
I the proceedings, if the attorney he solvent, but 
I will leave the defendant to his reined)' by suin- 
I mary ajiphcation against the attorney. If the 
j attorney he insolvent, the ('ourt will relieve the 
•I defendant on equitable terms, if he has a de- 
fence on the merits. Rut, v/here a plaintitt^ 
without serving a defendanl, aceejits the ap- 
jiearanec of an uiiaiitliorized atlorney for the 
defendant, the Court will set aside tlio judg- 
ment as irregular, with costs, and leave the 
plaintiff to recover^.those costs, and the expense 

' to which lie has been put, from the delimpient 
, attorney by summary proceeding. Bayley v. 

I Bnckland, I Exch. Rep. 1. 

! (hiso cited in tbe judgment: Ilubbart v. rbillins, 

* i:?M.&W.7b2. 

2. Though the Court will, in general, where 
a defendant is prejudiced by the a‘ct of an 
attorney in acting for him without authority, 
leave him to his remedy against the at4orne)% 
if solvent, that rule does not apply where the, 
defendant is in custody by reason of the un- 



atitliomed act, or where the plaintiff or hs 
attorney is party to the wrong, Hamhidge 
Be la trotike^ Z C, B. 742. 

BILL OP COSTS. 

See Delivery of Bill of Costs j Taxation, 3. 

CHANGING ATTORNBY. 

‘ Upon an application to change the attorney, 
where the client is unacquainted with the 
English language, the affidavits must clearly 
shdw that the purport and object of the motion 
are known to, and sanctioned by, the client. 

It is no objection to such an application, 
that it is made after final judgment. Davies, 
demandant, v. howndes, tenant, 3 C, B. 808. 

COSTS, TAXATION OF. 

See Taxation of Costs. 

DELIVERY OF BILL OF COSTS, 

1. In an action on an attorney’s b/l against | 
a member of the provisional committee of a | 
railway comf)any, it appeared that the plaintiff, 
who was em})loyed as local agent and attorney, 
sent his Ijill to the residence of the solicitor of | 
the company, who laid it on one occasion be- 
fore the committee when the defendant was 
yiresent, and on another occasion it was laid 
before the committee by the secretary, wht^n 
the defendant was absent : Held, a sufficient 
delivery of the bill within G 7 Viet. c. 73, s. 
37* Eyqinton v. Cmiberledge, 1 Exch, Rep. 
271. 

2. A solicitor, on ])ayment of his costs, un- 
dertook to deliver his bill, but he neglected. 
On a petition presented more than 1 2 months 
after, the Court, under its general jurisdiction, 
ordered the delivery witli costs, in re Fofjumke, 

9 Bcav. 402. 

DUTY OF ATTORNEY. 
hivesHyation of title. — Declaration alleged 
that ])laint.iff, at vecpiest of delendanls, retained 
and employed them as attorneys, for fees, &c., 
to use (lue care in ascertaining the title of R. to ' 
lands, which were to be charged as security for 
])ayment of (iOO/. by li. to jdaiotiff, and to take 
due care that the same shouhl he a sufficient i 
security for the ])ayment of the GOOZ, by R. to I 
]>laintiff ; and, in consideration, &c., defendants i 
promised ])laintiff to use due care and diligence 
in and about ascertaining the title f)f R. to the 
lands, and to take due care that the same 
should be a sufficient security for such pay- 
ment of the GOO/, by R, to plaintiff. 

Held, that the undertaking of the defendants 
as laid, did not comprehend any inquiry into 
the value of the lands. Hayne v. Rhodes, 8 
Q. B. 342. 

And see LiahiJity of Attorney. 

LIABILITY OF ATTORNEY. 

1. Fi. fa. inaccurately indorsed. — Trespass. 
-rG. recovered judgment in an action of debt 
against D., and employed his attorney (to 
whom he had pref\'iously assigned, the debt in 
* repayment of advances) to sue out execution. 
The attorney, who lived at Cheltenham, caused 


m i Law of Attorneys. 19 

fa. to be sued out, directed to the sheriff 
of Bucks^ to levy on goods ; and the at- 
torney’s London agent indorsed on the writ: 

The defendant resides at Wolverton, and is 
an innkeeper. Levy,” &c. 1). was, at the 

time, resicling with his mother-in-law, at an 
inn, of which she was the proprietor, at Wol- 
verton, and was assisting her in the manage- 
ment, but had no interest in the premises or 
the goods upon them. Tlie sheriff, in execu- 
tion of the fi. fa., seized goods of the mother- 
in-law at her inn. She brought trespass against 
the attorney, and obtained a verdict uj)on issues 
joined on pleas of not guilty, and denial of her 
property in the house and goods. On motion 
to enter a verdict for the defendant : Held, that 
the verdict against the attorney on the issue 
upon not guilty was maintainable, the facts 
furnishing evidence that he had diit'cted the 
sheriff to levy on phiintiff's goods. Rowfes v. 
Senior, S Q. B. G77. 

2. Settled account. — An account settlecl, and 
a security taken by a solicitor from his client, 
though to be viewed witli jealousy, is not to be 
treated as a nullity. 

A solicitor and client settled an account, .and 
the client gave a mortgage and covtmant to pay. 
The solicitor sued on tlic covenant, and the 
client filed a bill, impeaching the transaction 
on the ground of surprise, undue influence, 
and error. This being denied hy tlie answer, 
a motion for an injunction to stay jiroceedings 
on the covenant was refused. Jones Roherts. 

I 1) Beav% 419. 

I 

I HEN. 

i 1. A solicitor's lien for costs is not confined 
j to deeds and pajiers, Imt extends to other 
articles delivered to him for the ])nrpose of 
being exhibited to witnesses on tlie trial of an 
action. Friswell v. Kiny, 15 Sim. 191. 

[ 2. On money. — The lien of an attorney at- 

I taclics uj)()n money received by way of coin- 
j ])rornise, though the verdict and judgment be 
against his client. 

Uj)on an application to give effc^ct to such 
lien, the affidavit should show tlu* amount 
claimed hy the attonu'y. Davies, dom., v. 
howndes, ten., 3 (k B. S23. 

SET-OFF. 

Disbursements where 2 )roeeedhuj failed by 
dffault of the attorney. — Plaintirt', an attorney, 
undertook a prosecution for perjury on de- 
fendant’s behalf, and agreed not to cliarge him 
full costs, except money out of jiocket. He 
disbursed 105/. towards carrying on the pro- 
ceedings, but by negligence preferred a de- 
fective indictment, and in consequence the 
prosecution failed. 

Held, tliat he could not rcc()\'er against de- 
fendant for the disbursements. 

Defendant, in the course of the proceedings, 
advanced plaintiff 100/. for carrying tliem on, 
and he applied it accordingly : Held, that in an 
action by plaintiff for professional charges and 
disbursements, defendant could not set-off the 
100/. as money received by plaintiff to his use. 
Lewis V. Samuel, h Q. B. C85. 
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SIGNED BILL OF COSTS. 

See Taamtion, B. 

STAMP ON ARTICLES. 

Under statutes 0 G. 4, c. 49, 4, and 55 G. 

3, c. 184, sched. part 1, tit. Articles of Clerk- 
ship/' an attorney who had paid 60/. stamp 
duty on his articles in order to be admitted to 
the Court of Common Pleas at Lancaster, must, 
in order to his admifision to the Courts at West- 
minster, pay an additional duty of 120/. 

When an attorney, under such ’ 
trances, had been admitted to this Court on 
payment of an additional 60?. only, the Court, 
on motion made within a year of such admis- 
sion, but more than a yea;* after his admission 
to the Court of Common Pleas at Lancaster, 
(see Htat. 6 & 7 Viet. c. 73, ss. 29. 45,) ordered 
him to be struck off the roll unless he paid an 
additional 60/. in a month, thoupfh before pay- 
ili|l( the second duty he had been informed at! 
the Stamj) Oflicc that 60/. was sufficient. 
MyreSi in re, 8 Q. 11. 515. 

TAXATION OP COSTS. 

1. llotrospvrtivv oprratlon of 5 <V 6 T'7r7. c. 
73. — liifjht to ifi.T, how far coni rolled htj special 
agreement . — A lull of costs incurred prior to 
the passing of the 5 ^ 6 Viet, c* 73, held to he 
within its operation, tho\igh none of the bnsi- 
nees included in it: was business for which, be- 
fore the :4atut(\ a bill would have l)eeu taxable. 

A special agreement, which covers paVt only 
of the ileius of a. bill of costs, does not ])reveiit 
the Master from proceeding with its taxation/*! 
and, consefjuciiitly, such a l)ill may be refernal | 
for taxation withoul; a special order. ' 

Whether the Master is bound by sucli j)artial 
agroeinonts, or whether he has jurisdiction to 
decide upon their valitlity or pro}U’iety. Qawre, 

If the agree rjtent goes to the whole !>ill, its 
validity lx* determined befort' the bill can 

be referred for taxation ; for, if valid, it pre- 
cludes taxation. W licther that question can be ; 
entertained ujioti p{‘tilion, or whether it recpiires 
a bill to he fikul, Quwre. In re Jv^rc, 2 Plull. 
367. 

Case cit(‘d in tin* judgnuait : Coopeu* v. L(?wis, 

2 rljJlI. I7i). 

2. Cfrmmon order. — Pdymentr, — Under the 
common order for taxation of a solitator's bill, 
it IB the duty of the/raxing Master, for the pur- 
pose of ascertaining whellier the bill h:is been 
paid, to impiiro what sums have come to the 
hands of the solicitor applicable to such ]>ay- 
ment; and that tlescri[)tioa includes all sums 
received by him in his character of solicitor. 
Cooper V. Ewart ^ j Phill. 362. 

3. IJiisipned /;///.— An attomey’s hill may be 
referroil for tax:itu)n under 6 & 7 Viet, c. 73, 

8. 37; though not, signeil by him, or inclosed in 
a letter signed hv him arid referring to it. 

Where, by consent of parlies, a verdict is 
taken ior a sum named for damage, and also 
all costs to whiel\ plaintirt* had V>een put relat- 
ing to the subject-matter of the cause, as be- 


tween attorney and client, without being itfb* 
ject to taxation, that agreement is to pay Midi 
a sum for costs as would be considered 
and reasonable on taxation in a liberal way, 
and not by the ordinary rule. Young v. fValker^ 
16 M. & W. 446. 

4. Payment of promissory note. — The de- 
livery by a client of a promissory note, hp^f 
under the circametances, to amount to a pay- 
ment of a bill of costs. 

The special circumstances under whiclf a 
paid bill may be taxed are such as exist or take 
I ]>lace at the time of payment, or such as appear 
j on the face of the bills themselves. 1st, When 
payment is extorted, and there are improper 
charges even of a smaller amount, or 2ndly, 
where the charges are so gross as to evidence 
fraud and oppression, taxation will be directed 
after j^yrnent. 

It is irru^rudent for a client to pay, and for a 
solicitor to receive, his bill of costs so closely 
upon their delivcrry, that they cannot have been 
deliberately and carefully perused and ex- 
amined by the client ; but this alone is not suf- 
ficient to warrant a taxation after j)ayinent. 

Petition for taxation dismissed, but, under 
the circumstances, without costs. Tn re Currie, 
0 Beav. 602. 

Cases cited ; In ro Tryon, 7 Bcmv. Xfk) ; In re 
W(dls, o Heav. 416; In re Ibninelt., 8 Beav. 
467 ; In re .lonos, R Beav. 479; In re Wells, 
8 Beav. 416 ; In re 'J’hompson, 8 Beav. 2.'>7. 

5. Notice of Taxation. — A notice of taxation 
of co.sts, dated the 23rd of Feliniary, to attend 
the following day, was left at ti c office of the 
jdaintiff’s attoi’ney lietwcen 7/^8 o’clock of 
tlw evening of the 24th: Held, that tlie notice 
was sufficient. Grant v. Mackenzie, 1 Exch. 
Jlcp. 12. 

see Agent. 

TRUSTEE. 

1. Release by cestui que trust, — A trustee, 
who was a solicitor, came to a final settleinent 
of accounts with his cestui que trust, i\n(\ there- 

I upon a general release was exeeuted. In the 
accounts the trustee had taken credit for bills 
of costs for professional services, to which, 

I under the general rule, he was not entitled. 

I 3’he c*c.v////,v que trust were assisted on the oc- 
casion hy an independent solicitor, who perused 
the bills and settled and attested the release. 
Held, under the circumstance, that the trustee 
was entitled to the benefit of the release. Stanes 
Parker, 9 Beav^ 385. 

2. CosLs out of pocket. — On a settlement of 
account between a cestui que trust ami a trustee, 
(a solicitor,) the latter charged for jirofessional 
services in the trust. A release was executed, 
l)ut the cestui que trust not having had any 
independent professional as.sistancc on the oc- 
casion, the C.’ourt relieved him from the profes- 
sional charges, lieyond costs out of pocli^t. 
Todd V. Wilsony 9 Beav. 480, 

UNDERTAKING. « 

See Duty of Attorney ; Liability of At^ 
torney. 
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QUALIFICATION OF MEMBERS OFipin^d term of’ thirteen years. And the 
PARLIAMENT. [ Iverson elected for a city or horouirh must 

! have a similar estate of the ch:ar yearly 

A HI ni. has been prepared and hront^ht | value ol’ ,‘>00/., above all ineniiiliranees. ’J'he 
into tlic House of Commons by Mr. Moliatt ; only persons exempted froiii the ojrtM’aiion 
and IHr. BrotluTton, vvbicli is described as | of tbest* provisions are, the meui)>er.s for the 
‘‘A Bill to eiifovee and render more efteetual j iiniver.sirus, and the eUU‘st sons of ja^ers. 
the Law's relatini*' to the Qualilicaition of; ^it is tolerably notorious that many ])cr- 
Members to sit in the House oi' Conimons,,: sons borrow, or become temporarily pos- 
and to ))rovide for the exclusion tberefroni ! scssed of, such a (jualification as t nables 
of Per,sons«^vbo sliall be proved to be nnul»I(‘ i them (u declare, as rcapiin'd by tliis act,* 
or nil willing; to satisfy their just Debts.*’’ that they btdieve liny an < inly (pialified ac- 
We can only account for the little attention; cording to its inttmt and rnctiuin^ ; and that 
which this liill has obtained by snpposiii;^ ; other })ers{)ns, liesides the members for the 
that the proposition which it emhoiUes is , universities and the ehh^st sons of peers, 
not ex]»ected to tind iiuicli hivour in the : find their way into the lloiisi* of Commoii-s 
sig;!^ of those whos(* assent is iv'eessary to j without any adef|uafe fortune, and continue 
its becoming law, and who would he j>ccu- . there wlnm surrouiidetl w ith pecuniary dif- 
liarly tin? objects of its operation. The ficulties and embarrassments. Indeed, the 
subject, howaw'cr, is well des(‘rving the • existing law imposes no obligal ion on a 
attention of the public. If a ])roperty nieruher becoming lusolvciit after his elec- 
qualifieation be deemed essential to the in- j tioii, to retire from parliaineni, and resign 
dependence and dignity of the j)arliamcntary ; the trust reposed in him under ditfereat 
representatives of the people, that wdiich circumstances, unless lie hajipen (u be a 
the existing law has established can scarcely trader and is subjected to tiur operation of 
be considered satisfactory or efficient. ! the Bankrupt Laws. Even in that event 

The Law relating to the Qualification of; the law is not as explicit as could be desired. 
Members to serve in parliament is now, as j The 52 Cireo. 3, c. I l l, declares, that when 
most of our readers are aware, regulated byia member of the House of Commons is de- 
thc stat. 1 ^ 2 Viet. c. 48 ; which provides, ; dared baukrii[>t, such member shall remain 
that no person shall he capable of being 'for 12 calendar mouths incapable of sitting 
elected a member of the House of Com- : and voting, unless within tliat period the 
mons, for any county, unless he shall be | commission shall be superseded, the ere- 
seised or entitled, for his own use, to an; ditors paid in full, or security given for the 
estate legal or equitable, arising out of lands j debts with costs. If the commission shall 
or personal property, or both, of the clear | not be superseded, nor the debts satisfied, 
yearly value of fiOOZ., for his own life orj 
that of some other person, or for an unex- 
VoL. xxxvi. No. 1,053. 


1 & 2 Viet. c. 48, 8. G. 
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within 12 calendar menths, the comB/tt8-|ju<lginentj decree, rule, order or other fiiiid 
aioncra, or the major part of them, at the j proceechng, ehall operate to the diBOualifimtiOB 
expiration of that period, are to certify the! any perwn to acrya u a metnher of the 
tsrxA * Housc of 000101011 s, if too same shall affect 

fwt to the Speaker, and thereupon the,,^.^ solely as a trustee or executor, and where 
Section of the member i» declared TOid. estates of other parties constitute the fun/J 
The commissioners referred to by the 52 satisfaction of such debts/" 

Geo. 3, c. 144, were abolished by the I & 2 m, r. 

W. 4, c. 56, which placed the miministm- . The 2nd section provides for the mode 
tionofthe Bankrupt Laws on a different m which it shal be proved that a member is 
footuiK. and contains* no express provision »nable or unwilling to pay his debts. It » 
with respect to bankrupt members of par- ‘*“1 important provision of the bi^ 

liament. Whether the present commis- and we copyjt without abridgment. It is 
sioners are authorized to certify in the same lollows ; 

manner as the old commissioners, is a ques- ‘‘That if at any time after the passing of this 
tion which we are not aware has yet been act, any member of the House of Commons 
determined* It is quite certain, however. | indebted in any sum of money upon 

that insolvent circumstances do not prevent ! decree, rule or order or ot er 

. member or ,..rli„me„. from, .it4 iSiXTSK U-TSS 

voting, and that liy the invidious and Ireland, which judgment, decree, rule, 

glorious privilege ol Ireedorn from arrest for | order or other final proceeding shall have been 
debt, so jealously niaintaiucd by the mem- ; registered, enrolled, or entered of record, ac- 
bers of the leirislaturfs insolvent members : cording to the practice of the several Courts 


of parliament are enabled to escape from 
tlie ordinary legal consequences of contract- 
ing pecuniarv liabilities without any reason- 
able means of meeting them. 


respectively, for the space of six calendar 
months, and shall still remain unsatisfied, it 
shall be lawful for the creditor or other person 
entitled to claim and receive the money due 
upon such judgment, decree, rule, order or 


I he instances are happily not numerous! proceeding, to make affidavit of the ex- 

in which memhers ot the British House ot j istence of such debt, and the consideration 

Commons are “unable or uiiwiUing to thereof, and that after demand duly made it 

satisfy tlieir just debts,” hut oecasionally i still remains wholly unsatisfied and not suffi- 
indivi’diial cases of this nntiir(> are miidc i eiently secured by mortgage or otherwise, and 

known to the public, and a sonuda! thrown i <^rediior or other person shall annex 

upon the representative body, which the ! 

great majordy' of those composing it may , respectively had been duly regis- 

naturally he desirous to pre\ent. We *tp-jtered, enrolled or entered of record, according 
predu^ud tliat these consideratioiis ledtotho.to the j)ractice of the respective Courts, for 
preparation of the hill in quebStiou, which j and fluring the space of six months ; and it 
declares iu the preamble, that “ it is ncees-i shall be lawful forRuch creditor or other person 
sary for preserving the dignity and indc- j entitled to deposit or file in the office of the 
IKiulence of the House of (Commons, that of recognizances at the House of 

persons who shall be proved to be unable or affidavit and exhibit, and such 


unwilling to jiay or satisfy their just debts 
shall not be (iVUiUlied to serve as members 
thereof/’ 

Togi 

section declares : 


creditor or other person shall also serve, or 
cause to be served, a true copy of the same on 
the member who shall be said to be so indebted, 
or shall leave such true copy, or cause the same 
To give (‘fleet to this principle the 1st! to he left at the last known place of abode of 
finn rlofdfirp« • — | such member: Provided always, That the said 

j examiner shall not permit the same to be so 
filed or deposited until it has been proved by 
affidavit to his satisfaction tliat such member 
has been duly served vvith such copy as afore- 
said, or that such true copy has been left at the 
last known place of abode of such member/’ 


“ That from and after the passing of this act, 
no person who hath been, or who hereafter 
shall be, elected for any place within the V nited 
Kingdom shall be qualified to serve as a mem- 
ber of the House of Commons if he shall be 
proved, as hereinafter provided, to have suf- 
fered any judgment, decree, rule, order or other 


By the subsequent sections it is proposed 


final proceeding, capable of being satisfied by to enact, that if it appears by aflidavit of 
the payment ot money, and wdiich shall have the creditor that the debt remains unp^tid or 

or entered of record imsatisfiod for 14 days after the deposit of 

Britail il/l“eland, aSnrdlng to r?r!icti« of ‘I*? 

such Court reeiiectively. to remain unsatisfied y^ed. for by the 2nd section, the Examiner 
or not. stiffioicntly secured by mortgage or report Ihe facts to the .Spealter. and 
otherwise fur and ilurlng the space of six calen- tit® Speaker to the House, and such report, 
dar months : Provided always, 'J’hat no such with the alEdavits, &c., shall be referred by 
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the House to the General Committee ot 
Elections, The member is then to be 
called upon> by notice^ to state whether he 
denies or disputes the allegations contained 
in the affidavits, and if he admits the alle^M- 
* tions, or declines to make any reply to th^, 
upon .proof of service of the notice, the com- 
•mittcc are to report the facts to the House and 
thereupon the member is disqualified from 
sernng in parliament, and a new writ issues 
for electing another member in his room. 
(Sect. 5). On the Other hand, if the mem- 
ber alleged to be indebted, deny or dispute 
the allegations contained in the creditors’ ' 
affidavits, the General Committee of Elec- 
tions are to appoint a select committee of 
five, who are to be sworn to try the matters 
of such affidavits, and who are invested with 
the same powers as committees for the trial 
of controverted elections. (Sect, (i). The 
seiect committee so appointed is finally to 
determine and report whether the member 
is disqnalifietl or not, ; may also, if they 
think iit, report specially, if any costs or 
expenses ought to be allowed to either party 
in such proceeding ; such costs to be ascer- 
tained, taxed, and rcccrvered accKirding to 
tile 7 & 8 Viet. c. lOd, s. 88. (Sect. 7). 

There are also clauses providing before 
whom affidavits used in these proceedings 
shall be sworn, and declaring persons giving 
false evidence or making false affidavits 
liable to the penalties of perjury. 

It would be premature to enter into a 
critical cxfwnination of the details of this 
measure, until it is ascertained whether th*e 
prjjiciple of the hill meets witli the amount 
of li'gislative support, which aflbrds reason- 
able gvouud for expecting that it may be- 
come law. It is earnestly to be hoped, 
however, that the subject may r)btaiii the 
atteutiou to which it is justly entitled. If 
considered deliberately and with a becoming 
deference to public opinion, it seems impos- 
sible to contend that the existing law is suf- 
ficient, or that it can he maintained without 
modification. It may be fairly doubted 
whether a property qualification, which de- 
prives the working classes of the oppor- 
tunity of having their views and wishes 
stated in the House of Commons by persons 
belonging to their own order ^ is constitu- 
tional or expedient. Be this as it may, a 
property qualification which, whilst it ex- 
cludes men of this class, and others of a 
COT^spentious and honourable character, is 
readily and constantly evaded by unscrupu- 
lous persons notoriously insolvent in circum- 
stances, ought not much longer to be en- 
dured. The legishitive bodies must deserve. 


'Parliament, — Uevo Statutes^ 

if they are to continue to obtain, the confi- 
deuce and respect of the public. A man 
without any other income but that derived 
from his own exertions mental or corporeal, 
may be at once indepeudeht and honest, but 
he who is unable or unwilling to meet the 
pecuniarjr obligations he has himself in- 
curred, IS a questionable guardian of the 
interests of others, and can seldom cither 
feel or act independently^. 

NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 


IN THE PRESENT SESSION OF PARLIAMENT.. 

The Statutes effecting alterations in the Law 
passed timing the present Session of Parlia* 
merit, printed vetbafim in this and the last 
volume of the Legal Observer ^ are as follow 
Extending Time for making Railways, vol. 

, p. 204. 

Regulating the Queen’s Prison, p. 55S. 
North American Passengers, p. 581. 

Crown and Government Security, p, fiOO. 
Oaths in Chancery, vol. 30, p. 7. 

Stamp Duties Assimilation, p. 8. 

TRIAL •OF CONTROVERTED ELECTIONS, 

11 VlCT., C. 18. 

An Act to remove certain Doubts as to the Law 
for the Trial of controverted Elections. 

[5th May, 1848.] 

1. 7 (*}" 8 Viet, c, 103. — Sitting nmnbers 
in all cases of election petitions presented before 
the Ist of March, object to the recognizance, on 
grounds omitted to he specified in recited act , — 
Whereas petitions have been presented in 
several cases to the House of Commons, com- 
plaining of an undue election or return of a 
member or members to serve in parliament : 
j And whereas such petitions are endorsed by a 
certificate under the hand of the examiner of 
recognizances, to the effect that th<^ recogni- 
zances recjuii-ed by an act jiassed in the 8 Viet., 
intituled Au Act to amend the Laws for the 
Trial of controverted Elections of MeinhcriB to 
serve in parliament,” have been entered into 
and received by him, with the affidavits there- 
unto annexed : And whereas in some of such 
cases doubts have been entertained as to the 
validity of the recognizances bo entered into as 
aforesaid : And whereas in some of the cases 
wherein such doubts have been entertained as 
aforesaid other petitions have also been pre- 
sented from the sitting member or members, 
complaining of the invalidity of the recogni- 
zances entered into in pursuance of the said 
recitml act, and praying for relief in the pre« 
mises : And whereas it is desirable that the 
doubts hereinbefore mentioned should be put 
an end to, and that a mode of proceeding 
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Bhoiild be pTescribed with respect to the de- or recoj^nizances, or their or any of their agents, 
termination of liie several before-mentioned then the committee shall report to the House 
petitions : Be it tliereforc enacted by the accordingly, and no further proceeding shall 
Queen’s most excellent Majesty, by and with be had n])(m such petition or petitions, and the 
the advice and consent of the Lords spiritual order referring the same to such select com- 
and temporal, anrl Commons, in this present mijtee shall be discharged ; and if such select 
parlininent asficmfded, and by the authority of committee shall be of opinion that such recog- 
the same. That in all cases of election petitions nizaftce or recognizances are void, as hereid- 
wliich sliall have been presented before the 1st before mentioned, but that any such invalidity 
of March in the present year, and which shall as aforesaid is in no degree attributable to the 
after the ]»aFsiiig of this act be tried during the neglect or laches of the petitioner or petitioners, 
})rcsent Session of Parliament, it shall be lawful or o£ the ])arty or parties entering into such re- 
fer all and every the sitting members and mem- cognizance or recognizances, or their or any of 
her against whose return any such petition shall their agents, or shall be of opinion that the va- 
have been ]>rescnted, by themselves or himself, lidity of such recognizance or recognizances is 
or their or his agents or agent, to deliver in to doubtful, or that any party for whose security 
the clerk of the General Committee of Elections, such recognizance or recognizances was or 
not later than six of the clock in the afternoon were intended might be embarrassed in enforc- 
on the sixth day next before the day ap[>ointed ing^he same, then the committee shall (as the 
for choosing the comnuttoe to try the jjetition case in^ he) decide accordingly, and in either 
complaining of such election or return, notice case tliat such recognizance or recognizances 
in writing that a preliminary objection will be may he amended; and thereupon, if the person 
^made before such select committee to the form or persons who shall have entered into such 
or substance of the recognizance or recogni- recognizance or recognizances, or the survivors 
zanccs entered into by or on behalf of the or survivor of them, shall consent thereto, in 
j)ctitioner or petitioners against such return, writing signed by his or their hand or hands, 
j)rovidc(J that thcj ground or grounds of such the committee shall forthwith, by their chair- 
objection be not such as would, under the said man, amend such recognizance or rccogni- 
recited act, have entitled any sitting member zances, by making the same conformable to 
j)etitioned against to object to the sureties or the form of recognizance contained in the 
any of them who shall have entered into such schedule to the said recited act, and the chair- 
recognizance or recognizances, and that the man shall write in the margin of the same, 
grounds of objection be stated in sucJ.v notice, against every amendment, the words ‘^amended 
2. SeltTt committee appointed to try election by committee,’’ and shall sign his name|to such 
petition shall inqtdre first into such predimin ary words ; or it shall be lawful for the petitioner 
ohjcciion^ and if the recognizance be good^ pro- or petitioners forthwith, before the examiner of 
ceed to try the merits of the return, — If recog- recognizances who shall for that purpose attend 
nizances are itwalid through the neglect of the the committee, to enter into a new recognizance 
petitioners, no f urther proceedings to he had on or new recognizances, with sufficignt sureties, 
the petition. — Jf recognizances are void, but not («s required by the said recited act,) previously 
through the neglect of the petitioners, or if of approved of by the committee, who shall have, 
doubtful effect, committee may amend the same, for the purpose of inquiring into the sufficiency 
or petitioners may enter into new recognizances, of such sureties, all the said powers given to 
—That in all cases in which such notice of ob- select committees by the said recited act, and 
jection shall have been delivered in as aforesaid the committee shall also be satisfied that the 
the select committee chosen to try the election new recognizance or recognizances is or are in 
petition or election petitions to which such due form and valid ; and the committee having 
notice relates shall in the first instance inquire made such amendment, or being satisfied with 
into and decide upon such preliminary objec- such new recognizance or recognizances, shall 
tion ; and such select committee shall have, decide that the recognizance or recognizances 
for the purpose of such incpiiry and decision, so amended or newly entered into is or are 
all the powers given to select committees by good, and shall proceed to try the merits of 
the said recited act for the purpose of trying the return or election as aforesaid ; but if the 
the merits of the return or election petitioned person or persons who shall have entered into 
against ; and if such select committee shall be such recognizance or recognizances shall not 
of opinion that such recognizance or recogni- consent in manner aforesaid to such amend- 
zances is or are good and valid for all the ment, and if no new recognizance or recogni- 
intents and purposes of the said recited act, zances shall be entered into as aforesaid, the 
such committee shall decide that the same is or committee shall report to the House that such 
are good, and shall thereafter proceed to try recognizance or recognizances ought to be 
the merits of the return or election the petition amended, or new recognizances entered into, 
relating to which shdl have been referred to but that the parties have not consented to such 
them ; and if such committee shall be of amendment or entered into new recognizances, 
opinion that the recognizance or recognizances and thereupon no further proceedings shall be 
to are void, and that such mvalidity aad upon the petition referred to such com- 
is m any degree attributable to the neglect or inittee, and the order referring the same to them 
laches of the petitioner or i>etitioners, or the shidl be discharged. 

party or parties entering into such recognizance 3. 4wnded w new recognizances to have the 
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same effect as when originally entered iw/o, and 
the decision of the committee that the same is 
good to be final, — That all and every recof^- 
nizances and recog^nizance which shall be 
amended by any select committee^ shall after 
such amendment have, and shall be held and 
taken in all courts to have had, from the time 
•when the same were or was entered into, the 
sai^e force and etfcct for all intents and pur- 
poses whatsoever as if the same when entered 
inTo had been in the words and figures in which 
the same shall be when so amended as afore- 
said ; and the marginal words “amended hy 
committee,’' written against any amendment in ; 
the same, and appearing to be signed as afore- 
said, shall be evidence in all courts that such ; 
amendment was duly made, and such marginal 
words duly signed, under the authority of this ' 
act ; and any new recognizance or recogni- ; 
zances which shall be entered into under the ; 
authority of this act shall have, and' shall be ; 
taken to have had, from before the receiving i 
of the petitlpn to which the same shall relate, ; 
the same force and effect to all intents and ; 
purposes as if the same hud been duly entered ; 
into under the said recited act before the re- i 
ceiviiig of such i)etition, and as if the examiner j 
of recognizances had reportefl to the Speaker , 
that the sureties entering into the same are un- | 
objectionable ; and the decision of every select j 
committee that any recognizance or recogni- | 
zances, or that any amended recognizance or* 
recognizances, is or are good, shall be fund and | 
conclusive against all parties, and the validity | 
of any such recognizance or recognizances shall j 
not be called in question in any court upon | 
any ground or pretence whatever. j 

4. That the said recited act and this act shafl 
be read and construed together as one act. 

NOTICES OF NEW BOOKS. 

The Life of Lord Chancellor Ilardivicke, 
with Selections from his Correspondence, ' 
Diaries, Speeches, and Ju /jments, By | 
Geoiuje Harris, Esq., of the Middle ^ 
Temple, Barrister-at-Law. In 3 vols. 
London : Muxon ; and Stevens & Norton. | 

We have delayed a notice of these | 
volumes on account of various subjects ofi 
immediate urgency, and must still for the I 
present confine ourselves within narrow 
limits. The life of Lord Hardwicke is one 
of the most interesting to the profession in 
general. Philip Yorke affords a distin- 
guished example of the free course which 
•very one has an unfettered right to pursue 
to the highest station. His origin, how- 
ever, was not so humble as that of many, for 
he* was the son of a respectable attorney, 
the Town Clerk of Dover, and he was 
articled to an attorney in London, — ^Mr. i 
Salkeld, who appears to have been one of 
the leading solickoTB of his time, for we 


find that amongst his articled clerks were 
Jocelyn, afterwards Lord Chancellor of 
Ireland, and the founder of the title of 
Roden ; Sir John Strange, Master of the 
Rolls ; and Parker, Lord Chief Baron of 
the Excliequer. 

Yorke remained with Mr. Salkeld about 
j two j^ears, during which he applied himself 
I to the business of his master with great 
diligence, and to his studies with uncommon 
I assiduity, making himselt* 1 horoughly ac- 
(juainted with the grounds and principles of 
the law. 

“A curious and amusing anecdote is told'* of 
his career while in h i s cle rk slii p^ wlueh i s certainly 
not uncharacteristic of Yorke. Mrs. ISalkelo, 
who considered herself as his mistress, and who 
was a notable woman, thinking that she might 
take such liberties with a clerk with whom the 
writer says no premium had been received, 
used frequently to send him from his business 
on family errands, and to fetch in little nccee- 
saries from (k)vent Garden and other markets. 
This, when he betaines a favourite with his 
master, and was entrusted with his business 
and cash, he thought an indignity, and got rid 
of by a strutageni which prevented complaints 
or expostulation. In his accounts with his 
master, there frequently occurred coach-hire 
for roots of celery and turnips from Covent 
Garden,. or a barrel of oysters from tlie fish- 
monger’s, and other sundries for the carriage 
of similar dainties, indicative aliike of Mrs. Sal- 
keld’s love of good cheer, and tbe young clerk’s 
dexterity and spirit in freeing himself from her 
attempted domination. Mr. SeJkeld observing 
this, urged on his spouse the impropriety ana 
ill housewifery of such a practice, and thus 
Yorke’s device for its discontinuance jiroved 
completely successful. From this circumstance, 
however, it may surely be rather inferred that 
Y^orke paid a handsome premium for being 
articled to Mr. Salkeld, than that he was a 
* gratis’ clerk ; as in the former case he might 
consider that an unwarrantable liberty had been 
taken with him in requesting him to |)erforrn 
menial offices of this nature. In the latter 
event, he would have been somewhat restrained 
from any active resistance to the petty tyranny 
of Mrs. Salkeld, by which her ire might have 
been roused to a degree dangerous to a depend- 
ent on her husband’s generosity or favour. 

Strange, who was another of Mr. Salkeld^s 
clerks, and a contemporary of Yorke, used to 
carry his master’s bag for him down to West- 
minster, and did so to the Rolls Court the very 
morning that Sir Joseph Jekyll took his seat 
there as Master of the Rolls ; a ceremony which 
Strange witnessed. In after life, he used to 
mention this, and to say how little he thought 
at that time that he should have the option of 
being Sir Joseph Jel^lFs immediate successor, 

I and should actually ml the office eventually. 

^<Th^ is a rough draft of a document 



* Cooksey’s Anecdotes. 



26 


Revmo : Harrises Life of Lord Chancellor Hardwicke. 


among Yorkers law papers, in his own hand- 
writing, which, from the date of it, the reign of 
Queen Anne, must have been written by him 
while he was in Mr. Salkeld's office.” 

It appears that Mr. Salkeld thought so 
highly of Mr. Yorke’s application, that he 
recommended him to enter the higher 
branch of the profession, and his advice was 
adopted in J 708 , when he became a student 
of the Middle Temple. 

Mr. Harris, after defending the practice 
of keeping Terms in the Inns of Court, and 
noticing the advantages of University dis- 
tinctions, which Mr. Yorke did not possess, 
observes that 

It must not be assumed that the drudgery ! 
of an attorney's office is so utterly fatal toj 
genius, so entirely ‘ that barren soil, wherein 
no verdure quickens, no salutary plant takes 
root,* as might from the general nature of the 
occupations there followed be supposed. No 
inconsiderable portion of the most aistiiiguished 
and eminent of our judges, during the last and 
present centuries, so commenced their career ; 
and some of our most successful advocates and 
effective debaters in parliament — among them 
several of the most eloquent and intellectual 
too — were thus ushered into the legal world. 
Lord Campbell inentionB,^' that it is curious to 
observe^ that the three ‘ greatest chancellors 
after the Revolution were the sons of attorneys, 
and that two of them had not the advantage of 
a university education.* 

“The disadvantages to which it might be ex- 
pected that any person would be mainly subject 
from commencing liis [irofessional career in an 
attorney's office, instead of studying at a uni- 
versity before entering at an Inn of Court, are j 
narrowness of views, a contracted habit of| 
mind, and a distaste for intellectual pursuits and ! 
literary accomplishments. Yorke, however, as j 
regards his mental endowments, proved emial, j 
if not superior, to the mass of men at the bar. ' 
Few have taken sp comprehensive a view of! 
political subjects as he did, when reasoning on i 
a grand topic of this nature ; and none have ex- • 
ceeded him in the ardour with which, amidst 1 
the pressure of exciting professional avocations, ; 
he still kept vu) the cultivation of his mind, and ; 
the pursuit of politer studies. The scientific j 
manner in which he treated the immediate sub- i 
ject of his attention is also peculiarly to be ob- 
served here. But, not only have those who' 
were thus early emancipated from this supposed 
thraldom, and who have so eventually been en- 
abled to breathe the purer air of the higher 
walks in the profession, thus exhibited this in- 
tellectual superiority; but even those who to 
the end of their days have continued to exist in 
this asserted unhappy and degrading employ- 
ment, and to hug the chain that bound them 
to the earth, have in several instances given 
proofs of the possession of minds, and intellec- 

^ Lives of the Chancellors. 


tual acquirements, of the highest order ; and 
from this class have some of the most dis- 
tinguished authors, not only of the present day, 
but of the last century, been produced. In 
these days especially, the leading attorneys at 
least, are gentlemen, both by education and 
birth ; and Mr. Salkeld, with whom Yorke was 
placed, was in his time at the head of the pro- 
fession to which he belonged.” 

It is interesting to observe the course of 
study which it is supposed was pursued in 
those days by Mr. Yorke. 

“ There is a tradition in the Hardwicke 
family that he read with Mr. John Brydges, 
of Gray's Inn ; but we have no further account 
of that gentleman, or of the course of study he 
adopted. He was connected with Yorke, hav- 
ing married his cousin, Jane Gibbon. There 
can be no doubt that Yorke would have every 
advantage in making a proper choice of a per- 
son to direct his pursuits, from the experience, 
and extensive acquaintance, and Ihfluence of 
Mr. Salkeld ; ana about which the latter of 
course would not be indifferent, after the high 
opinion he had formed of his young friend*s 
abilities, and the important stej) he had taken 
in entering him at the Temple. The real con- 
sequence, indeed, as regards the person in 
whose chambers Yorke became a pupil, would 
be not so much with respect to the particular 
hooks which he read, as the turn of mind which 
he gave to his pupil, the principles he incul- 
cated, and the companions with whom he asso- 
ciated him. As regards the latter, he was pro- 
bably influenced in an important manner by 
the advice of those who had preceded him at 
Mr. Salkeld's, whose adoption of the bar as 
their profession had been attended, .with great 
success, and who were rising into ])ractice. 
Their examples, which were most encouraging 
to Yorke, would naturally stimulate him to 
study and to exertion. They would often meet 
at Mr. Salkeld's and elsewhere; and indeed a 
strong friendship appears to have subsisted be- 
tween Jocelyn and Yorke, and also between 
him and Parker and Strange, which was con- 
tinued through life. Yorke would, of course, 
be aided in bis studies by them ; and his at- 
tendance at the Courts at Westminster might 
further serve both to improve him and to 
kindle the spark of ambition. 

“ Some information as to the mode in which 
Yorke pursued his early professional studies, 
may be gleaned from the papers and manu- 
scripts which belonged to him at this period, 
and which are still in the Hardwicke collection. 
A great many cases and opinions were at this 
time copied by him, as also several judgments 
of the dififerent courts, on important poinlig. 
He also appears to have been very fond of col- 
lecting old law works in manuscript, as several 
of these are among his law papers, and which, 
from the date written, under his name, must 
have been obtained daring the period of his 
studentship.** *** 

We TrtUst defer to anotber opportunity 
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the further notice of these volumes, but it 
will be proper to state the peculiar sources 
of information to which Mr. Harris has had 
the advantage of access, and which have 
enabled him to introduce into his work 
much that was formerly unrecorded of Lord 
Hardwicke. 

• ** The sources from which the matter for these 
volumes has been mainly obtained arc as fol- 
low : the extensive correspondence, both official 
and general, which was carried on throughout 
his career by this distinguished man with the 
different leading political and other illustrious 
personages of the day, as also with the various 
members of his owu family ; and which is now 
preserved among his papers at Wiinpole ; the 
diaries or memoranda which he was iii the habit 
of occasionally making, in which ho noted down 
at the time, with great care and niinutoness, 
any parti^ilar event of importance in which he 
was a participator; the diary of his eddest son, 
the Honourable J’. Yorke, afterwards the second 
Earl ol Hardwicke ; the maiiu.scri])ls of different 
kinds, left by Lord Chancellor Hardwicke, in- 
cluding bis own notes of liis sjieeches and 
judgments ; the jiarliamentary recoi ils of tlie 
speeches he delivered ; the reports of the State 
'^^iVials, in several of the most important of 
which he was engaged eitlier as an advocate or 
in his judicial capacity, and of which liis own 
memoranda arc still extant ; and the records 
which have been jircserved of those nolilest 
monuments of his genius, the judgments which 
he ])ronaunced during the long period that he 
presided as Lord Chief Justice, and Lord liigli ! 
Chancellor of this kingdom, 'fo these- may be 
added th? ordinary sources of infonnatioi^ in ' 
the newspapers, jieriodicals, and other puhhca- ; 
tions of the day/’ | 

Mr. Harris has also availed himself of 
those materials which are common to the 
diligent biographer. 

“ A selection, with much care, has also been ' 
made from Lord Hardwicke/s arguments while : 
at the bar, and from the judgments delivered | 
by him, both as Chief Justice and Lord Chan- | 
cellor, and which have been obtained from his | 
own notes and drafts of them, and also by i 
reference to the published reports. Those of I 
leading intesest have been fixed upon, and, as j 
far as possible, divested of their legal techni- 
calities. The omission altogether from the 
present work of this very important portion of 
the matter, would be to neglect the main basis 
on which Jx>rd Hardwicke’s fame is founded ; 
and some acquaintance with which is absolutely 
essential, in order to form a just and adequate 
notion of the qualities which adorned this great j 
legal luminary. To throw them into an Ap- j 
wndix would be practically to separate them 
ironi the memoir, and to piroclaim them as un- 
fSted for the general reader. To give a mere 
sumnmry of tbqir purport would afford no real 
acquaintance with their nature and value. It 
has, therefore, been thought desirable to incor- 
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porate them as much as oossible into the body 
of the work> of which they form a very indis- 
pensable and essential ingredient. They have 
been subjoined to the end of each chapter, ac- 
cording to the period of their deliver}^ ; so that 
while the professional reader may continue his 
progress in the perusal of them, and be aided 
by tliein in his ])erception of the charac ter of 
the subject of this memoir, the general reader, 
who may perhaps be repulsed by the profes- 
sional aspect or apparently technical nature of 
these documents, may pass on when he arrives 
here, without the course of the narrative being 
interrupted.” 

REPEAL OF CERTIFICATE DUTY. 

The state of public business lias hitlierto 
; prevented tlie introduction, of the Rill for 
j the Repeal of the Certificate Duty on At- 
jtornej^s, but, as we mentioned last wedt, 

. notice of the motion to bring it in has been 
given by Lord Robert Grosveiior for I’lics- 
day tlie 30th instant. This appeared by 
the votes and proceedings of the House of 
Commons on Friday in the last week. 

Several further petitions have also been 
presented ; viz., from 

AlfretoH Kingsbridge Penrith 

Carl i sle M aryport Pon t y pool 

Crewkenic Newport Wbrkingtori 

Denbigh Oranskirk & 

Lalmouth Southport 

And especially from Manchester, signed 

the president, vice-president, and, we 
believe, nearly all the members of the Man- 
chester Law Association. Tliis petition has 
been printed in extenso in the papers of the 
House. It was presented by Mr. Milner 
Gibson. 

How, therefore, a contemporary could 
come to the conclusion last Saturday that 
the cause had been abandoned seems very 
extraordinary ! 

The following are the statements in the 
petition of the attorneys and solicitors prac- 
tising in Manchester, being members of the 
Manchester Law Association : — 

That the Certificate Dutv upon attdrneys 
was originally imposed to make up an expected 
deficiency in a certain branch of the then 
revenue, and was not originally intended to be 
a permanent tax. 

" That the anniid duties now imposed upon 
every attorney, solicitor, ^nd proctor are„ (if 
the parties have been adnutted three years and 
upwards,) fof town, tmd 6L fox country 
certificates; if adzhitted a shorter period, one- 
half of the above amount. 

That, in addition to the Certificate Duty, a 
Stamp Duty of 126& ’ is chargied upon all 
articles of clerkship to an attorney, solicitor, 

c 5 
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or proctor, and a further duty o 83/. upon his 
admission. 

That no other profession than that of at- 
torneys, 8oliciJU>ra, and proctors, is charged 
with the pay.oent of siiniJar duties, nor is a 
Certilicaic or Stamp J>uty imposed on the 
higher branc h of the legal profession. 

I'hat such duties are not founded on any 
just principle of taxation. 

Tliat attorneys and solicitors, in common 
with their fellow subjects, pay their ccpial share 
f all the taxes imposed on the coiuinunity at 
large. 

'j’ljat the Certifu'iate Duty, which falls ex- 
clusively on their branch of the profession, 
amounts on an average of liicir incomes to 4l. 
per cent, and therefore, if tliey are still required 
to [)ay the Income 'Jax, they ought in fairness 
and justice to be relieved from the ( ’ertificatc 
Duty. 

^‘That, owing to many recent changes and 
alterations in llie law, the emoluments of the 
professirm have been much diminished, al- 
though the disbureements continue very nearly 
the same as heretofore ; and that this, in the 
0 [)inioji of your petitioners, is another strong 
ground for the remission of the tax complained 
of. 

“ 'rtje })etitianers therefore pray that the 
Duty on Annual (’ertilicates to practise as 
attoi’iieys and solicitors may be wholly re- 
pealed, ^and that they may not he suhjf cted to 
a iliilerent inode of taxation to their fellow 
subjects.’* 


ABSENdK OF COIJNSllL. 


SPICCIAL PAlMfiK. NEW KULE. 

The Court of Exchequer on Monday last, the 
8th instant, was compelled to rise at half-past 
two o’clock, in conscMjuence of the absence of 
Counsel in tl^e b\isiness of the Special Paper, 

The Lord Chief Baron said, — If counsel 
acce]>t l)riefs for business to be done in this 
Court, they ought to make a ])oint of attending 
whenever tliat business is likely to be called on. 
At Kisi Prius, a practice is rigidly adhered to, 
of calling on every case in its turn, and it is no 
ground f^or putting off the trial of any case that 
counsel engaged in it are then elsewhere. The 
consequence is, that the counsel either attend 
in ])erson, or are represented by some other 
gentleman of the bar, to whom their briefs w ere 
entrusted for the occasion, and no delay arises. 

“ 1 shall now, with the concurrence of my 
learned brethren, lay down a general rule on 
this occasion, for the future guidance of the 
Special Paper business of this Court, namely, 
tbal all the cases shall be called on and dis- 
posed of without reference to the convenience 
of counsel. It is not to be tol^ted, that the 
Court should be obliged to adjourn at this early 
hour of the day, in consequence of the absence 
of counsel,” 


MR. WARREN’S LECTURES AT THE 
INCORPORATED LAW SOCIETY, 

These Lectures will be delivered in the 
Hall of the Society, in Trinity Term next, viz., 
on Monday 29th May, Friday 2nd, Monday 
5th, and Friday 9th June, at eight o’clock 
precisely. 

The following is extracted from the pro- 
spectus : — 

In these Lectures, it is intended to take a 
comprehensive practical view of the moral, 
social, and professional duties of attorneys and 
solicitors. 

It is of great importance, to society to secure 
adequate moral and intellectual qualification 
and efficiency in a body of men wlu'se services 
are indisjiensable to all classes, from the highest 
to the lowest — who are linked with tberii in the 
most delicate, critical, and intimate relations, 
affecting, according to circuinst;mcos, the life, 
character, luinoiir, liberty, or property of each 
inemher of the community. 

Jt is feared that this great departine.nt of the 
[)rofcssicm is too often entered, and occupied, 
without adequate reflection upon the arduous 
reK])onsibilitics which it entails on its members, 
and upon their fitness to sustain them. 

These topics it will be endeavoured to enforce 
land illustrate by appeals to professional ex- 
perience, and the ordinary c.onrse of the events 
and transactions of society. 


Members of the society are entitled to attend 
the lectures; and the subscribers to the lec- 
tures on Equity, Common Law, or Conveyanc- 
ing will l>e admitted gratuitously, upon the 
production of a ticket, which may 1^ obtained 
of 4 he secretary. 

EESULT OF THE EASTER TERM 
EXAMINATION. 

It appears that 112 candidates were en- 
titled to be cxaiiuucd on the 2nd May ; that 
110 attended, but one of them withdrew 
during the day, — ^leaving 109 who brought 
up their answers to the questions in due time. 
The Examiners were, — Master Walker, Mr. 
Kindcrlcy, Mr. Lavie, Mr. Iiumley, and Mr. 
Wing, After sitting till 6 o’clock, they 
adjourned till the next morning and ulti- 
mately passed 102 of the candidates, and 
postponed the remaining 7* 

TRINITY TERM EXAMINATION. 

The Examiners have fixed Tuesday the 6th 
June to take the Examination of the Candidates 
for admission on the Roll in Trinity Term. 

I The Testimonials of service of Clerkship 
must be left at the Office of the Incorporated 
Law Society, on or before Thursday the 1st 
June, That is the last day ; but it is desirabje 
to leave them previously, in order that the 
Secretary may point out any defects or omis- 
sions in time, if practicable, to have them sup- 
plied before the Examiners meet. 
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ATrORNEYS TO BE ADMITTED. 

Trinity Tertn, 1848 . 


Ouecn’fi BtncY). 

• ^ 

Clerks^ Names and Sesidence, To whom Articled^ Assigned^ Sfc, 

Ambler, James Pearson, Am well-street, Clerken- 

« well and HaUfax • • • • • Harrison Kobson, lltilifax 

Anderson, Robert, 17, Park-road, St. iMarjdebone . A. F. Chamborlayne, Cneut James-street 
Allin, 'I homus Charles, 6, Park Hill Villas, Clap- 

barn Henry R. Wedlake, Kint^'s-bencli-walk 

Brookes, Cl eorge, Whitechurcli; and Leeds . . AV. W . Brooks, Wlntecbiirch 

John Atkinson, Leeds 

Brown, Washington Hamilton, />1, Goorge-street, 

F.uston-s(|uare ... . . . F. Barnes, WincbesttT 

Bonsell, Tsaae, Alachyiilletb ..... J. G. W. Bonsall^ Machynlleth 
Bartlett, C, Leftwich Oldfield, l*rince^s-st^ee^, 

Upper Starnford'Street, Lambeth ; C.’bariiiin- 

ster ; and Sutton Montis .... .Toseph Stone, Dorchester 

Brodribb, Diidilen, jun., Hegont’s-place, West; 

and AVost-square, Lambeth .... .Tohn Rutter, Shaftesbury 

Beodham, Braylesford II., 1, Howard-street, (L Arclier, Lly 

Strand ; and Kimbolton . . • . . J. Beedhain, Kimbolton 

Baines, George, J lalii’ax , ... K. N . Alexander, Halifax 

Burder, .fohn, jun., 27, Parliuinent-streot . . William G. Bolton, Austin Friars 

Bridger, Kdwaid KyTia8ton,(i(), rorrington-square; Edward Bridger, London-wall 
VVinchestev ; and FinsbuiT-circus . . . Charles Bridger, Winchester? 

Boulton, Cieoige, d, Oxford- terrace, Upper Hol- 
loway ........ W. J. Boulton^ Northompton-squuro 

Brindley, Josepli Pargeter, 5, South-parade, Tra- 

falgar-square, Brornpton ; and Birmingham , 11. 1M. (irifliths, lUrmingbam 
Bye, William, Soham ...... Thomas llustwick, S<;liain 

Berry, .lohii John.son, 7.^, Oxford-terrace, Hyde * 

park; and Newcastle-under-Lymo , . . J. W. Ward, Newcastle-under-Lyme 

Bury, John, 2, Lyudhurst-stiuare, Camberwell . J. Lawrenc**, St. Ives 
Bulfeid, .lobn G. Lawrence, 25, W bite-1 ion-stroet, 

Islington ; and Glastonbury . . . S. Holman, tilastonbury 

Bootbroyd, Edward Hyde, 2d, Edmund-place, 

Aldersg^ite-streot ; Stockport; Shaw lleutb 

1 1 ou.se ; and Kssex-stroet, Strand . . John Bootbroyd, Stockport 

Barwt?!!^ Cburles Dawson, Bethlem-hospital ; and 

Nortliamptoa , . . • . C. Brittim, Nortlnimpton 

Bassett, Hebert Goodenough, IH, Upper Bnrns- 

bury-street, Islington ; and Hornsey . . C. J. Tylee, Hornsey 

Broadburst, Alfred, 4.h, Stanhope-street, I^ark- 

place, Camden fown . . • . . Charles Pearson, Belmont, Kent 

Bell, John AVilliain, 8, Syniond’s-inn ; Gilling- J. Slade, Yeovil 

ham; Yeovil; anti Alberl-terrnco . . . W. R. Bell, Gillingham 

Bourne, James Samuel, 3, Wells-street, Gray*s- 

inn- road ; and Dudley .... Joseph Green Bourne, Dudley 

Cunnirigton, Augustus, Braintree • . . John Cunnington, Braintree 

A. C. Veley, Braintree 

Cartwright, Augustus Frederick, Spalding . . William II. I'atarn, Spalding 

C. Harvey, Spalding 

Collins, Eli Earl, 7, Eldon-place, Upper Grange- 

road, Bermondsey ; Clarence-street . , Charles Blake, London-wull 

Cunliffe, Henry, 28, Tavistock-place ; and Preston J. Wajker, Preston 

J. Cunliffe, Preston 

Christian, John, 2, Bury-place, Bloomsbury- 

square ; Whitehaven ; and Southainpton-builds. Henry Perry, Wliitebaven 
Crossland, Robert, Bury ..... J. Winder, Bolton -I e- Moors 
Codd, Charles Robinson, 12, Wharton-street, 

Clerkenwell ; and Scarborough • . . J. Cook, Scarborough 

Cammack, Alfred, 2, Spencer-villas, Islington ; 

Kingston-upon-Hull ; and Featberstone-builds. P. Wells, jun., Kingston-upon-HuU 
Cowdel), Alfred Barton, 22, Toubridge-place . William Cowdell, sen., Hinckley 

Robert Few, Henrietta-atreet 

CburcbilL Henry, Deddington • . . • Samuel Field, Deddingtoa 

Culler, William Henry, 11, Pratt-atreet, Camden- 

town Frederick Cutler, FumivalVina 

Collins, John, Newton-road, Bayawater . • James Bowen May, Queen’a-square, Bloomsbury 

•Compton, Charles Henry, 4, Alfred-place, Cam- 

berwell-new-road Edward Frederick l.eeka, 13, St. Switbin’a-lane 
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Davieii Reginald StereDSon, 18, Savile-row, Bur- Henrv Whittaker, Boulogne 

lingtoo-garden!! J.Tatham, New-square, Lincoln's-ino 

Drummond, Nelson, Cockermouth . , . Robert Benson, Cockeimouth 

Durant, John Frederick, 40, Baker-street, I,)oyd« 

square; Upper North-street ; and Poole . J« Durant, Poole 
Dickon, Roger Spencer, jun., 31, Great Marl- 

borougli-street . • .... William Owen, VVem 

Durant, Tiiomns, jun., 7, Pembroke-terrace, Ca- B. Chandler, jun., Sherborne 
Jedonian-road ; and Sherborne . , , R. Gamlen, Gray’s-inn-square 

Pineley, Frederick, 30, Bloomsbury-square . J. Clift, Bloomsbiiry-square 

•Dale, Henry, jun., 53, Great Coram-street, 

Russell-sqiiJire Henry Dale, North Shields, Northumberland 

Estlin, Alfred Laird, 17, Upper Calthorpe-street . A. Esllin, Somerton 

John Law ford. Drapers *-h all 

Eagles, Ezra, jun., 72, Judd-stroet; and Bedford . £. Eagles, Bedford 
Eaton, Thomas, 11, Gray Vinu-squ are ; Lyon’s Edward Smith, King Varms-yard 
Inn B. Field, Linro1n'«(-inii-fields 

C. R. Kundall, Toker:house-yard 

Etherington, Charles, 2, Church-court, Clement’s- 

Inno ........ W. A. Coombe, Gravesend 

Eltoft, Joseph, Cliorlton-on-Medlock ; and Man- 
chester ....... W, C. Chew, Manchester 

Edwards, Robert, 14, Chester-terrace ; and Hansty- 

“ cottage, near Ruthin . . . . . E. Jones, Brynstyfiyd ; and Chester-terrace 

Francis, Willuim, Alheit-strcet, Mornington- 'Fhoinns J)o<lge, Liverpool 
crescent; and Tran mere • . . . J. Francis, J^iverpool 

IL Almond, Liverpool 

Eaithfull, Frederick Dundas, 32, Elizabeth -street, 

Eutoii-s(]uare ; Great Russell-street, New- G. P. NicJiolson, VV%it.h-upon-Dearno 
inan’s-row' ; and New Millinan-street . . D. S. Bockett, 60, LiiicolnVinn-fields 

Foyster, William, Glnmford Briggs . . , I'hoinas Freer, Brigg 

Frost, John, 9, Colet-place, Commcrciiil-road . B. Bodmaii, Budge-row 
Trend, Wiliiam Henry, 6, Store-street, Bedford- 

roe' ; Canterbury ; Amplon-streel ; and Pa- G, Curteis, Canterbury 
kenham street IL C. Kin gsford, Canterbury 

Freaine, Robert Sadler, 8, Symoiid's-inn ; Cor- 

sham; and Albert-terrace , , . J. T* Vining, Yeovil 

Fellow^s, Harvey Winson, Rickmansworth * , Thomas Fellows, Uickmansworth 

Fryer, William Henry, 10, Harper-street, Trinity- J. K. Moulden, Southwark 

square * G. M. Phillips, Laurence Pountney-lane 

Gross, Woolnough, 3, Camhridge-terraco, Isling- 
ton ; 36, Sidmouth-street, Regont’s-square . T. French, Eye 
GrcVille, Eden Kaye, 21, Wokefield- street, 

RegenPs-aquare ; George-square, Edinburgh . IL T. Raven, Harcourt-buildings 
Goodal), Frederick Bates, 14, Cardington-street, 

Nottingham, and Arundel-street ... John Smith, Nottingham 
Grundy, George Openshaw, Bury . . . K. 'F. Grundy, Bury, 

Gill, Frank Selby, 15, Devereux-coiirt, Temple; W. Scrivens, Hastings 

and Tillotson-pliice, Waterloo-bridge . . J. P. Phillips, Swithin’s-lano 

Godfrey, John, Liverpool . \ . . J, Stiles, Shopiou Mallett 

J. B. Crack nell, Poulton 
E. Govett, Upper North-place 
P. F. Curry, Liverpool 

Garbutt, Thomas, 32, Gronville-squore, Penton- 

ville W. Gnrhbtt, Yorm 

Garland, Trevor Lorance, 33, Hyde- park- square • W. E. Winter, Bedford-row 
Greaves, Thomas, Kingston-upon-Hull . . J. A. Jackson, Kingston-upon-Hull 

Hoskins, I'homas, jun., Carpenter’s-buildings, 

London Wall ; and Gosport « . . . D. Howard, Portsea 

Harrison, Edwin Albert, 'Frafalgar-terrace, De 
Beau voir- square ; 7, and 18, Blenheim- 

terrace A. Harrison, Birmingham 

Halton, Charles, Whitehaven ; and Carlisle . W. Nanson, Carlisle 

J, Musgrave^ Whitehaven 

Hill, Walter, Leamington Priors .... R. Poole, Souiham 
Howard, Frederick William, DoncMter . • John Howard, Liverpool 

Robert Baxter, Doncaster 

. Harris, James Charles, Warwick . • • . Thomas Heath, Warwick 

.Harwood, Edw’iird Morcom, 18, Baker-street, 

, Pentonvitle . F. Short, Bristol 

Harvard, Arthur, IS, Park-terrace, Islington; 

and Witksworth . . . . • . J. C. Newbold, Matlock 

. V ^ Those marked thus (*) are Common Pleas admissions ; the rest are in the QueanVcRenah- 

[This List will be continued in our next Number'.] ' ' 
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NOTES OF THE WEEK. 

meeting op the bar. — PARLIAMENTARY 
FEES. 

The Attorney-General has called a ge- 
neral meeting of the Bar, for this day, (Satur- 
*day;) in the Old Hall of Lincoln’s Inn, at half- 
past three o’clock. The object of the j^roposed 
gathering is said to be, to make some regula- 


tions concerning the non-payment of Counsels’ 
Fees by Parliamentary Agents. We shall have 
some remarks to make in our next number in 
respect to this subject. 

CHANCERY VACATION. 

The Lord Chancellor has intimated that he 
will not sit from the day when the 'Ferni con- 
cludes, until the Ist day of Trinity Term. , ‘ 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BARRISTERS OF THE SEVERAL COURTS. 


Cmtrt* 

Blenkinsopp w Blenkmsopp, March 8, 1848. 

PRODUCTION OF PAPERS. SOLICITOR. 

F., a solicitor^ by his answer claimed the right 
of refusing to produce certain documents, 
on the ground of their having come into his 
possession as solicitor for Jh, who denied 
by his answer that F. had ever acted as his 
solicitor. The plaintiff amended his bill, \ 
stating the claim set up by F., hut did not \ 
require B., who was out tf the jurisdiction ^ ! 
to answer the amendments, | 

This was a renewal of a motion, made' 
sometime since, for the production of certain 
papers by a Mr. Fenwick, one of the de- 
fendants, who refused to produce them u])on 
the ground that they had come into his pos- 
session as the solicitor of Mr. Blenkinsopp, 
and that they were therefore protected. Mr. 
Blenkinsopp, by his answer, had denied that 
Mr. Fenwick had ever acted as his solicitor, or 
tliat he lijlll any papers in his possession, or in 
that of Mr. Fenwick as his solicitor; and,* on 
the former motion, an attempt was made, by 
means of an affidavit, to bring this incon- 
sistency to the notice of the Court. Mr. 
Blenkinsopp, however, was not before tlie 
Court on that occasion. The plaintiffs had 
now amended their bill by inserting charges 
expressly bringing forward the difference be- 
tween Mr. Blenkinsopp’s statement and that of 
Mr. Fenwick, and had served Mr. Blenkinsopp 
with notice of these amendments and of the 
present motion. But they had not required 
him to put in any answer, which indeed they 
could not have enforced, because he was resi- 
dent in Scotland, and he had allowed the time 
limited for answering to expire without having 
answered. 

Mr. Fenwick, by his further answer, stated 
that he believed Mr. Blenkinsopp did insist 
upon his privilege. 

Mr. Turner QXkd Mr. Glasse, for the motion, 
contended that Mr. Blenkinsopp, not having 
ut in any further answer, must be taken to 
ave admitted that the staR^ment in the 
amended bill, as to Mr. Fenwick not being his 
solicitor, was the true one, and therefore, that 
Mr. Fenwick had no riffht tp set up the claim 
of protection as Mr. BlehlcinSopp’s solicitor. 
For "^reteetton was the protection pf the 
client, and not of the splipitpr, and Mr. Blen - 1 


kinsopp had disclaimed that relation which 
constituted the foundation of the right. They 
I referred to Green v. Pledger, 3 Hare, 105. 
i Lord Laugdale, witliout calling upon the 
! counsel on the other side, said that he <lid not 
I see how he could so shape the case as to l)ring 
I it within the rules which had been established 
in re.spect to the prodtiction of documents. 
Perhaps the Lord Chancellor might be able to 
overcome the difficulty. Here were solicitors 
swearing by their answer, to an effect which 
entitled them to protection, and Mr. Blenkin- 
sopp, to whom they claimed to be solicitors, 
denying that they were his solicitors. One 
might much wish that these gtujtlemen might 
not be bound to withhold papers under such 
circumstances. But he questioned ^hether 
Mr, Blenkinsopp’s answer could be read 
against the solicitors. He had several times 
! inquired whether this stale of circumstances 
I had been brought to Mr, Blenkinsopp’s notice, 
j but found that he had not been required to 
j answer. Mr. Blenkinsopp might have the 
I means of explaining the present incongruity, 
i and he thought that, under these circum- 
j stances, he could not order the production of 
I these papers. 

Mr. Koupell then asked for Mr. Blenkin- 
j sopp’s costs, but 

I Lord Langdale said, that if Mr. Blenkin- 
HOpp appeared and did not interpose, he should 
order the production of the payjers. 

TJtrcsCTfiaRcrUor o( (ffi'nglanlr. 

Exparte Whittaker Bush, April 28, 1848. 

ALTERATION IN TITLE OF PETITION. •— 
j AFFIDAVITS 

After a petition had been presented and 
davits sworn in support of it, an addition 
was made to the title of the petition by the 
Secretary of the Lord Chancellor j on the 
petition coming on for hearing, such ad-- 
dition to the title ordered to be omitted to 
prevent the necessity of having the affi- 
davits re-sworn,- • 

In this case a petition liad been settled and 
affidavits in support of it sworn with the title 
Exparte Whittaker Bush, in the matter of 
the Wilts, Somerset, and ^eyxnwith R^iilway 
Ac^and in t^ie matter of the Lands Clauses 
Consolidktlon Aet.’’ When the petition was 
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presented, the Secretary of the Lord Chancellor | 
added to the title the worrls “ In the matter of | 
John Whittaker’8 estate.” The petition now 
came on before Ins Honour. 

Mr. Saunders appeared upon it, and sug- 
gested that as the title at present stood the 
affidavits would not he allowed to be used in 
the Registrar's office, and it would be necessary 
to liavc them re-sworn, which would cause 
great delay and expense, as they were eight in 
niirnher and the parties resided at a distance, j 
'J'hc alteration in the title of the petition had ; 
been made after the affidavits bad been sworn, j 
'J'hc Vice-Chancellor ordered that the. title- 
of the j)etition should ])e restored to its original ■ 
state by the otnission of the words “ In the 
matter of John Whittaker’.s estate.” 

j 

ffiJicc^Ghaitfcnflr JSintgl)! Jinicc. 

Sibnon v. Kd(/ worth, Jan. 22 and 24, 184S. 

SIUNATUKK OF S tJ nSCUlBlCRS' A(JHKEMKNT. 

— PLEA. 

ji plea was put in bp a defendant to a bill by 
a shandttdder on behalf of himself and all 
others^ to wind up the affairs and dhnde 
the assets of the company^ averring that 
some of the parties on udiosc behalf the biU \ 
had been filed had not signed the sub'- j 
scrihers' agreement^ and had not an interest j 
in common toiih the plaintiff and others \ 
with had. The Court ordered the* plea to i 
he overruled^ reserving the benefit of it to 
the hearing. 

The plaintid’, M. Sibson, filed the bill on 
behalf of himself and all other the shareholders 
in the Wrexham, Montreal, and Crewe Junc- 
tion railway, except the defendants, praying 
that the assets and property of the com])any 
might be duly applied towards payment of its 
debts and liabilities, and the surplus divided 
among the sliareliolders rateably. The plain- 
titf and a great number of shareholders had 
signed the subscribers' agreement, but others 
had not. The defendants put in a plea to the ; 
bill setting forth the subscribers’ agreement, j 
dated 6th of December, 1845, by which it was 
agreed that the capiud should be 450,000/, in 
22,000 shares of 20/. each, and that a deposit 
should be paid of 21, 2s, 6d, per share ; that 
application should be made to parliament by 
the provisional directors thereby appointed for 
the act ; and that the directors should employ 
all surveyors, clerks, servants, solicitors, &c., 
at their aiscretion ; and that, whether the act 
shoidd be procured or not, the directors should 
be indemnified against all acts whatever done 
by them in pursuance of the powers thereby 
given to them, and against all losses, costs, 
wai'ges, and expenses incurred by them in the 
execution of the trusts and powers thereby con- 
fided to them to be apportioned and made good 
among the subsciibers rateably. The plea 
averr^ that Tubal Cain, Jones, and twelve 
others had not subscribed the above document, 
and had applied to have shares, which were 
granted or allotted to lJieni» and that they had 


no interest in common with those who had so 
subscribed* 

Mr. Bacon and Mr* Freeling for the plea, 
said, that the plaintiff had not an interest in 
common with some of the shareholders as had 
not signed, the subscribers' agreement, for 
which he was boimd to allow the defendants — 
the directors to deduct all expenses from the 
money in their hands, they, the subscribers who 
had not signed, were entitleil to have the whole 
of their money back without any deduction 
whatever. That the plaintiff had no right to 
bind such parties to give up any of their 
remedies or any part ot their subscription 
monies as the scheme had failed. I'hey cited 
liichardson v. Tjarpent, 2 Y. & C. C. C. 507 ; 
Lund V. Blanshard, 4 Hare, 1) ; Nockells. v. 
i Crosby, 3 Ih & C. 814 ; Pitchford v. Davis, 5 
I Mee.s* & W . 2 : Walstahb x, Spottiswoode, 15 
iMees. & \V. 501; Garwood v. Ede, 11 Jur. 

' 012 ; JJoyte v. Muni;:, 5 Hare, 309 ; and Ric/*- 
i ardson v. Hastings, 7 Rear, 
i Mr. Russell and Mr. Ansiey for the plaintiff, 
cited Clement v. Todd. Law Jour., ]S. S. vol. 
17 and 81, Exch., where the whole Court de- 
cided that a j)arty who applies for shares in a 
(•oinpany, the letter of allotment of whose 
shares makes it a stipulation that tlie allottee 
shall execute the parliamentary contract and 
subscribers' agreement, is in the same situation, 
if he accepts the allotment, as if he had exe- 
cuted those documents. So here the form of 
application for shares had at the close of it the 
following words:*— ‘'And I liereby undertake 
to execute the subscribers' agreement and the 
parliamentary contract, wlien re([uirc'4i ; and 
the letter of allotment was concluded thus : — 
‘'The shares with the deposits pai^d thereon 
wil] be liable to forfeiture without notice in re- 
spect of which the subscribers’ agreement and 
parliamentary contract arc not signed within 
the specified time. 

His Honour said, that it seemed to him that 
all the shares which had been allotted were 
allotted in this form. He thought it better to 
overrule the plea saving the benefit of it to the 
hearing of the cause. 

Glutcn'tf Xeneb* 

(Before the Four Judges.) 

The Queen v. Cork. Easter Term, 1843. 

CHURCHWARDENS. 

There may he in a parish a itsage for the 
parishioners to elect both the church^ 
wardens, and where that usage has long 
existed, the appointment, in one year, by 
the clergyman, of a churchwarden, who is 
sworn in but does not act, will not defeat 
the usage. 

Mr. Crowder moved for a rule to show cause 
why the verdict which had been entered in this 
case for the Crown should not be set aside and 
a verdict entered for the defendant. T^is was 
a mandamus to the defendant, directing him 
to swear in two churchwardens for the parish 
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of Woodbury, in the county of Devon. These 
churchwardens had been elected to office by 
the parishioners, and on the return the issue 
raised was, whether there was a good custom 
in this parish for the inhabitants to choose 
* both the churchwardens. The cause was tried 
before Mr. J?istice Wightman, at the last 
assizes at Exeter, and the question then was, 
whether the parol evidence given to support 
the Alleged custom was sufficient; to establish 
it. He submitted that that evidence was not 
sufficients the custom set up being one in de- 
rogation of the Canon Law, the provisions of 
which had been recognized and adopted by the 
Coinnnjn Law. The only evidence given to 
support I lie alleged custom was that of tisage 
for a very long time back. Hut this usage 
was not uninterrupted, for in the year 1^10 
there was an election of churchwardens, and 
the ])ariKiiioiU'rs elected two persons, hut the 
minister interfered and set aside one of them 
named Wlhpple, and put one Henjamin Butler 
in his place, and Butler was on this a})pointmerit 
sworn into office. The right supposed to be 
derived from usage was tlieiefore at an end. 
The case of Uabhard v. Fmrice'^ is directly in 
point. 'Idiere, upon a mandamus, this ipies- 
tion was cAmressly raised, and the Lord Chief 
Justice held that it lay on those who asserted | 
this custom to |)rove its existence, and thati 
they failed in doing so, it apj)earing that though 
tlte ])ar8on had generally left it to the parisli- 
oners, yot he had sometimes interfered. The 
same principle was ado}>ted in Slocombe v. 
St. JobnJ* [Mr. Justice l^llghtman. But the 
evidence showed that though Butler was 
sworn in he did not act.] Still the swearing 
hi \\'as a su^iicieiit interruption of the alleged 
custom to prevent it being treated as proof af 
the rijiht being in the ]iarishi()ners. 

The Court was of opinion that this rule must 
be refu^ed. The mere presumption of law 
was not ill this case sufficient against a well- 
eslablislied usage. The usage he**^ did appear 
to lie well established. The single instance of 
interru])tion relied on for the defendant rather 
strengthened the usage than w^eakened it ; for 
it showed that though the clergyman’s church- 
warden had been sworn in he had not ventured 
to act. Why he did not act was not proved, 
but the fact was, that while he abstained from 
acting the churchwarden nominated by the in- 
habitants did act. The usage was established, 
and there was nothing to affect it. 

Rule refused. 

33mcl^ H^ruttitt €a\xtt 
Jones V, Jones. April 29, 1848. 

(Before Mr. Justice Coleridge.) 

COUNTY COURT. — JUDOBS’ POWER. — PRO- 
. HIBITION. 

The judge of a County Court gave Judgment 
^ in favour of a defendant ^ on a plea of the 

Str. 1246. 

^ Rogers’s Ecclesiastical Law, citing Steer’s 
Parish Law. 
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Statute of lAmitatifms, which was recorded 
in the register book^ after which the Court 
rose. Some days after this, the defendant 
received notice, that the judge had recorded 
his decision, and that the cause was again 
adjourned to the next courUday, at which 
ike defendant attended^and protested against 
the revision of the judgment in his favour j 
the judge however proceeded to give judg^ 
ment for the plaintiff with costs, on the 
ground that the Statute of lAmifation had 
been pleaded without the notice required by 
the 1 9/A rule framed by the Judges^ Order, 
the 7Sf h section of the act, {which objection 
had not been taken at the hearing of 
the cause), and therejhre was improperly 
pleaded. 

Held, that a prohibition ought to issue to the 
County Court to prohibit the judge nr the 
plaint iff 'from, proceeding any further with 
the writ, on ike ground of want of jtiris^ 
diction of the judge. 

Semble, that the judge might have recorded 
his derision if done at the same court, with 
notice to the parties. 

Triis was a rule calling on the plaintiff and 
also the judges of the County Court of Merion- 
ethshire, to show cause why a writ of prohibi- 
tion should not issue, directed to the said judge 
and his officers, to ])revent them from issuing 
execution* or proceeding any farther in the 
cause. It appeared by the affidavits on which 
the rule was inovc’d, that the plaint in this case 
was entered for 16/., 10/. being for debt on a 
promissory note, and 6/. for interest thereon. 
'J’he promissory note was dated on the 1 Bth of 
Feb. 1837, the summons w^as returnable on the 
23rd of July, 1847. on which day the jiarties 
aj)]}eared, and the defendant applied for better 
particulars and for a copy of the rule, stating, 
that he intended to rely on the Statute of Limi- 
tations in answer to the claim ; his a}:>pUcation 
was granted by the judge, and the case ad- 
journed until the next court-day, which was on 
the 1 1th of August ; on that day the j)arties 
came again before the Court, when it was again 
adjourned until the 9th of September, to enable 
the plaintiff to offer some evidence, so as to 
take the case out of the operation of the Statute 
of Limitations. This he failed to do, and at that 
Court the defendant had judgment in his fa- 
vour, on the plea of the Statute of Limitations, 
and the judge also decided, that the costs were 
to be paid equally by both parties. Shortly 
after this the defendant received notice that 
the cause was again adjourned, and would be 
further heard on the 13th of October, when 
the next court would be held. The defendant 
attended on that day, and protested on the case 
being again gone into, as it had been decided 
and judgment recorded in his favour at the last 
court. 'Fhe judge, however, then proceeded to 
give judgment in Savour of the plaintiff for both 
debt and costs, stating that he had rescinded 
his feurmer decision. Tlie ground on which he 
gave judgment for the plaintiff was, that the 



34 Superior Courts : 

plea of the Statute of Limitations had beeii im- 
properly pleaded by the defendant; the lOth 
rule of practice framed by the Order, 

the 78th section of the County Courts Act, 
(9 & 10 Viet. c. 95,) requires, that where a 
defendant intends to rely on the special defence 
of infancy, coverture, tJte Statute of Limitations, 
&c*, he must ^ive notice in writing thereof to 
the clerk of the Court five clear days before the 
day on which the summons is returnable ; pro- 
vided always, that where such notice shall not 
have been given, the judge in his discretion, 
and on such terms as lie shall think fit, may 
adjourn the hearing of the cause to enable the 
defendant to give such notice,” &c. Now in 
this case, no notice whatever had been given, 
or leave asked to adjourn the Court for that 
purpose. The present rule having been ob- 
tained, 

F. Bailey now showed cause, and contended, 
that the judge was quite right in rescinding his 
decision, as the plea pleaded without notice 
was clearly a nullity. [^Coleridge, J. But wliat 
do you say to the judge having rescinded his 
jiidgnient in tlie absence of the parties ?] 
Bailey, 1st, This is not a perfect judgment by 
the judge, but a mere decision or an expresshm 
of ETi o})inion which may be altered. We have 
a verified copy of the record or register-book i 
which contains this copy of what took place on 
the 9th of September. Adjourned from last [ 
CourJ, (No. C5,) Stat. Limits., verdict for de- j 
fendants, costs to be divided then a little | 
lower down, No, 65, same Court. The above 
decision rescinded, and case adjourned to next j 
court.” [Coleridge, J, You can scarcely con- | 
tend there was not a judgment on the 9tli of 
September, for there is a decision made and 
noticed in the proper book, and the parties 
went away.] Bailey. Then 2ndly, The judge j 
had a perfect right to record his judgment, for 
the Court had been imposed on by the Statute 
of Limitations being pleaded without the pro- 
per notice having been given ; no objection was 
taken at the hearing, for the point seems to I 
have escaped the judge and also the plaintiff. 1 
Tliis being so, the judge finds out the mistake, j 
and records his decision at the same Court, as , 
appears by the entry; this he had a perfect: 
right to do : the question is analogous to a de« 
cision in the Superior Courts, and it is sub- 
znitted^ that the judges sitting in Banco have a 
perfect right to amend their judgment during 
the term, which is but one day in law ; here 
the sitting of the County Court judge is, like 
a term. In Rex v. Carlisle, 2 B. & Ad. 973. 
Parke, B., says, that during lie terra the judg- 
ment is still in the breest of the Court ; he also 
cited Chambers v. MoOre, 3 Leving. 430 ; Keen 
V. The Queen (in error), 3 New Sess. Cass. 28, 
Bacon Ah. Title “ Court of Sessions/’ 

Mr. IJoydf who appeared to support the 
rule, was directed by Mr. Justice Coleri^e to 
confine his observations to the question of 
jurisdiction. • 

lAoyd. It is clear that the judge acted with- 
out jurisdiction in this case, for here there was 
a judgment entered for the defendant on the 
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record of the Court, and when once judgment 
had been given by the judge, he was funcios 
here too it Was done behind the back of 
the parties, and at what time it is not known ; 
we know it was not done at the Court hoi den, 
on the 9th of September, and that we believe it 
was not done on that day : this is not answered 
by the other side. Here, too, the entry is of a 
“ verdict.” This would imply the introduction 
of a jury. It is not clear whether there was a 
juf)^ in this case ; if there was, their verdict 
could not be altered after it was recorded. 2 
Co. Litt. 277 ; but if there was no jury, still the 
judge in a County Court acts as judge and 
jury, and it can never be permitted that a judge 
is thus to alter his decision behind the back 
of parties after the Court has risen, and per- 
haps many days after the judgment recorded. 

Coleridge, J. I fim of ojiinion this rule 
1 should be made absolute, not on the ground of 
i an improper exercise of discretion by the judge, 
because on that 1 should have no right to in- 
I terfere, but on the ground that he has exceeded 
; his jurisdiction, which he certainly has done, 

] by what took place iifter tlie 9th September, 
tinless, indeed, it can be considered that what 
I took place before then was entirely null and 
void. Now, although it might have been 
irregular to have pleaded the Statute of Limita- 
tions without a previous notice, yet the plain- 
tiff’ was aware, long before the court liolden on 
the 9th September, at which the judgment was 
given, thal the defendants intended to })lead 
that plea ; for it appears the defendants came to 
the court held on the 23rd of July with that 
plea; so that hvo courts besides that at which 
that plea of the Statute of Limitations was 
pleaded, that is to say, on the 1 Uh of August 
^nd 9th of September respectiveh", passed, but 
no objection was made to it, and indeed time 
was given to the })laintiff to enable him to an- 
swer it on the 11th of August, and thence until 
the 9th of September, and being at that time 
unable to do so, judgment was given for the 
defendants. It is not now material to inquire 
whether or not the case was heard by a jury ; 
but if it was heard, it is clear that the judge 
had no power to alter the verdict ; and if heard 
hy the judge alone, it appears that he made his 
decision in favour of the defendant, and it was 
entered* in the book kept for that purpose in 
that way; it was therefore complete in his 
favour on that day. I do not mean to say but 
that a judge might alter his judgment on the 
same day, during the sitting of the court, but 
he can have no authority to alter it in his own 
chambers, and behind the back of the parties 
after the court was broken up. The defend- 
ants, who had gone away as soon as they heard 
judgment pronounced in their favour, cannot, 
of course, 4pealc to everything that transpires 
in their absence ; but the clerk to the deWd- 
ants’ attorney does say that be believes, and the 
defendants ^so believe, that the judgment 
given for them, and recorded on the 9th of 
I Septemijer, was never altered or rescinded at 
any time on that day, and that, if it had ever 
been altered at all, it must have been after the 
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court had risen and on a suhsequent day. 
Sorely this calls upon the other side to say 
whether or not in fact* the judgment was bo al- 
tered on the same day. They had no notice of 
this statement in the affidavit produced on the 
art of the defendants^ and might have pro- 
need an affidavit in contradiction had this not 
been so ; hut, instead of this, they merely pro- 
-duce a verified copy of the entry of the judg- 
ment and its being rescinded on that day, as 
entered in the book, which appears to be rather 
an evasion of the facts. I think, therefore, that 
there has been an excess of jurisdiction, and 
that the rule for a prohibition should be made 
absolute. 

hloyd applied for costs. 

Coleridge^ J. No, not with costs. This is 
the mistake of the judge. 

Rule absolute without costs. ^ 

Cnmmati 

Jixparte Stevens, Easter Term, 1848. 

ACKNOWLEDGMENT TAKEN AllROAD. — AF- 
FIDAVIT SWORN BEFORE COMMISSIONER. 

Where the affidavit of an acknowledgment 
taken under the 3^4 W, 4, c. 74, pur- 
ported to have been sworn before a Com- 
mission er of the Supreme Court of Neuy 
South Wales at Sidney^ duly authorized to 
take oaths at Sidney aforesaid/* the Court 
ref used to order it and the notarial certifi- 
cate verifying it to be filed, 

Semble, also, that it was a good objection j 
that the affidavit was entitled In the Su- 
preme Court of New South Wales,** 

Prentice moved in this cas?e that the proper 
officer of thf Court be directed to receive and 
file the acknowledgment, with the affidavit anti 
notarial certificate verifying the same, which 
had been made under the provisions of the 
3 & 4 W. 4, c. 74, at Sidney, in New Sooth 
AValcs. The affidavit was entitled ^‘In the 
Supreme Court of New South Wait s,** and ap- 
peared by the jurat and the notarial certificate 
to have been sworn before a Commissioner 
of the Supreme Court of New South Wales at 
Sidney, duly authorized to take oaths at Sidney 
aforesaid /* and on that account the officer of 
the Court had declined to receive and file the 
documents, on the authority of tlie case In re 
Street, 2 Com. B. 364. As to any objection to 
the title, it was submitted that, provided the 
affidavit appeared to have been sworn before 
an officer empowered to take affidavits, it need 
not be entitled in the court in which it was 
used, and for that the case of White v. Irving, 

5 DowL 289, was an author^, 

\Wildei C* J* There the affidavit was entitled 
in no court, but here it is very different, being 
entitled in a court abroad 
Then, as to the other objection, it was 
enough if the affidavit appeared to have been 
sworn before a person having jurisdiction to 
take oaths generally at the particular place where 
it was sworn, and that dia substantially appear 


m the present case. In re Pickersgill, 6 Man. 
& Gr. 250 ; Davy v. Maltwood, 2 Man. & Gr. 
424. 

Per Curiam, The rule, in cases like this, 
must be adhered to, unless some special cir« 
cumstances were shown as a reason for depart- 
ing from it. Here, taking the statements in 
the jurat and notarial certificate together, the 
affidaidt appeared to be sworn before a person 
empowered to take oaths in proceedings in the 
Supreme Court of New South Wales, and in 
those only, and it was not shown that any dif- 
ficulty existed in having the oath administered 
by the proper officer the application therefore 
cannot be granted. 

Application refused. 

C0urt 0 f 

Nix v. Phillips and others, Jan. 19 & 22, 
1848. 

TAXING COSTS AFTER BOND GIVEN FOR 

THE AMOUNT. — FRAUDULENT CHARGES. 

— POSTPONING TRIAL. 

Where an attorney proceeds to trial upon a 
bond of nearly two yqprs standing, given 
for costs in a previous action which have 
not been taxed, the Court will not, t^»on 
application made on behalf of the dffend^^ 
ant, and upon affidavit of improper charges^ 
postpone the trial until the bill shall have 
been taxed ; hut will prevent the attorney 
from Wintering up judgment until after tax* 
ation, or for more than the taxed amounts 

The Court will also, whder such circumstances, 
order the Master to report whether the hiU 
contains any fraudulent charges, and also 
any other special matter, and make the 
costs of taxation dependent upon suck 
report. 

In this case a judgment by default had been 
obtained in the year 1845, by Mr. Kitchen, 
an attorney, against the defendants, who are 
brothers, and also against their sisters. The 
defendants did not employ a solicitor in that 
suit, Mr. Kitchen died, and Nix, (the plain- 
tiff,) who had previously been his dork, was 
appointed his executor, and subsequently took 
his business. In 1846, application was made 
to the defendants, and to their sisters, for the 
costs of suit, stated at the sura of 850/. ; and 
an arrangement was made with the defendants, 
(who are the brothers, the sisters refusing,) in 
conformity with which, in April, 1846, they 
gave their bond, in which they covenanted to 
pay the said sum of 850/., the amount claimed. 
The present action having been brought upon 
this bond, the defendants applied to Mr. Baron 
Rolfe at chambers, to have a bill of costs de- 
livered in order that the same might be taxed, 
and that proceedings in the meantime might 
be stayed. An order was obtained for a de- 
livery of the bill of costs, but without a stay of 

» A magistrate of the pbice^ S<^ the rule in 
2 Man. & Gr, 424. 
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proceedings* Tlie defendants had omitted to 
plead that no bill had been delivered according 
to the statute* Notice of trial was given for 
the second sittings in this Term, (Jan* 19i) 
and the bill was delivered in the evening of the 
l/th, 

Whateley, for the defendant, applied to have 
the trial postponed until the bill was taxed* 
There had l)t‘ei) no delay on the part of the 
defendants, and until the order had been com- 
ply cd with for the delivery of the bill, no order 
for taxation could be bad, because it could not 
be known whether it contained any taxable I 
items. He then stated, from affidavits, that | 
14/. I4.s*. were charged in tlie bill for making I 
out tlie title of the next of kin to one Smith, ; 
which amount liad been paid under an order j 
of the liord (chancellor; that two guineas were j 
charged for drawing up a brie^, which brief! 
was merely a blank sheet of paper with an 
indorsement ; that on one item four folios | 
were charged as 20 folios ; and an excess ofi 
99 folios were charged in an answer. [P«rA:e, | 
B. Have you agreed that the amount taxed | 
shall be tlie amount of the judgment.] Yes, i 
and we are willing to withdraw our pleas and j 
pay tlie costs of thaitrial, 

Humfrty, for tlie plaintiff, was called upon 
by the Court, and objected that, under the 
circumstances, the defendants were not entitled 
to a rule, — but 

Per Curiam* The offer made by the defend- 
ants is a very fair one. The defendants must 
pa)r all costs, including the costs of trial. 'J'he 
plaintiff to have his judgment as a security for 
the debt, to be entered up after taxation for 
the amount of the taxed costs. 

Afterwards, on Jan. 22, 1848, Whateley made 
a furtlier ap|)licatioii referring to the 6 & 7 
Viet. c. 73* s- 37, which provides for the pay- | 
merit of the costs of taxation in cases like the I 
present. This case was not distinguishable ' 
from that of hi re Woolleit^ 1 Dow, Ec L. 593, 
and he therefore trusted their lordships would 
vary their judgment in respect of the costs. 

Hmufrey, If there was a special ])ower under 
the act, he could not object. Hut he would , 
call ujion their lordshij)s to reflect that this • 
action was for money for the payment of which 
the parties bad given their deed. The person 
against whom the allegation was made was 
dead, and lie put it to their lordships whether 
they would refer a bill whicli had been paid 
two years ago by a deed. At any rate, the 
parly being dead, and the liill having been 
agreed to for three years, the Master ought not 
to tax the bill as if delivered yesterday, unless 
it should appear there were fraudulent charges. 
At all events, the plaintiff must not be in any 
way liable to the costs of this application. 

Pe*r Curiam* It must be referred to the 
Master for him to report if there are any frau- 
dulent charges, and any other special circum- 
stances which he may think fit ; the costs of 
taxation to be reserved until the Master has 
made his report. The costs of this application 
to Ik^ costs m the cause. 


Buron v. Denman, Jan. 23, 3848, 

PRACTICE. — OCTO VKh I>ECEM TALES. 

Where a rule will he made for a writ of 
decern tales for the trial of an action. 

Robinson^ for the plaintiff, moved that a writ ' 
of decern tales be issued for the trial of this 
action for which two days (the 0th &: 7tli of, 
December last) had been already fixed, but the 
trial had not taken place in conseqiicnitc tof a 
deficiency of special jurors. He applied for 
the writ of decern tales, as they could not have 
a tales de circumslaniibus,^ and there was no 
living person who could give any information 
as to the course which should be pursued. It 
appeared, however, from Hrook’s A]).Tit, Octo 
Tales, that the number of jurors proposed to 
be added must be an even one, as 10, or 8, 
or f).‘' 

Rule cil) solute. 


Court of Bankniptrirj. 

In re Choates* May 3, 1848. 

PROOF OF DEBT AFTER ARREST OF BANK- 
RUPT. — PRA CTICE. 

A creditor who takes the hankrupt in execu- 
tion after the issuing of the fat., may prove, 
if it does not appear that he was aware the 
fiat had issued at the time the bankrupt 
ivas arrested. 

A creditor, named Husband, tendered proof 
upon a debt for 67^- arising upon a bill of ex- 
change accepted by the bankrii])t before his 
bankruptcy and now overdue. 

Mr, Bromley, as solicitor for the assignees, 
objected to the admission of the jiroof, under 
the following circumstances ; — The fiat was 
dated on the 15th January last, and opened on 
the 18th of that month, and on the 21st of 
January the bankrupt was taken in execution 
by the creditor now seeking to prove, on a judg- 
ment founded upon this ilebt, and lodged in 
Ipswich gaol. The consequence of tills pro- 
ceeding had been, that the bankrupt’s estate was 
put to a considerable additional expense, as the 
bankrupt had to be brought in custody from 
Ipswich to he examined. The rule was clearly 
laid down in Archbold’s Bankruptcy, 10th 
Edin. p. 189. It was there stated, that if a 
creditor take a bankrupt in execution after the 
issuing of the fiat, although this step be taken 
by the plaintiff’s agent without his privity or 
consent, or although the bankrupt be after- 
wards discharged out of custody, he will not 
be allowed afterwards to prove under the fiat ; 
or if ho prove, his proof upon application will 

* This being a trial at bar, see 2 Litt» Ab« 
552, and see sdso Reae v. Perry, 6 T. R. 467-8. 

^ This appears very doubtful, see 2 Hide’s 
P. C. 665 ; Reeves His. E, L. 263, 467 ; 10 
Rep* 105, b. ; Bae* Ab. Juries, (C.) Cro. Jae. 
3l6v— R sportbb. 
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be ordered "to be expunged. And for this 

E rinciple, the learned author cited, Exparte 
Ucklin, Cook, 156; Exparte Caton, ib. 15?; 
Exparte Knowell, 13 Ves. 192. 

Mr. Commissioner Evans^ after looking into 
the cases cited, said, he was of opinion that the 
admissibility of the proof turned upon the 
uestion, whether the creditor knew that the 
at had issued, when he directed the arrest of 
the bankrupt. 

The creditor declared that he was totally un- 
acquainted with the issuing of the fiat when the 
bankrupt was arrested. 

Mr. Commissioner Evans inquired, if the 
solicitor for the assignees was prepared to prove 
that the creditor was aware of the fact, that 


fiat had issued when he had the bankrupt ar- 
rested ? As the fiat was not o])ened until the 
18th January, it was extremely probable that 
the circumstance had not come to the creditor’s 
knowledge before the 2l8t January. 

Mr. Bromley was not in a position to prove 
that the creditor was aware that the fiat had 
issued, on the day the bankrupt was arrested, 
but he found no such qualification to the rule 
as laid down in the Treatises on Bankruptcy 
Law. 

, Mr. Commissioner Evans. I am of opinion 
that the proof is admissible, unless you show 
that the creditor knew of the fiat when he ar- 
rested the bankrupt. 

Proof admitted. 


ANALYTICAL DIGEST OF CASES. 

UEl'OllTED IN ALL THE COURTS. 


©ourt^ of Icquitjj. 

LAW OF WILLS. 

fFor the previous Section of this Series 
the Digest in the present Volume, 

See Law of Attorneys, p. 18.] 

ABSOLUTE BEttUEST. 

See Interest on Stock. 

ANNUITY. 

Charged on capitcl. — Upon the construction 
of a will, heldy that an annuity was charged 
upon the capital as well as iqion the income of 
the testator’s estate. Wrong hton v. Colquhoun^ 
1 De G. & S. 36. 

And see JJisclaimer, 

CHILDREN. 

See Issue, 

CHARITY. 

Uncertain bequest. — Where a testatrLx, by 
her will, gave a certain annual suo) for the use 
and benefit of the in* brothers and in-sisters for 
the time being actually and bond fide resident 
in the several hospitals of or in the vicinity of 
Canterbury : Held, that the liequest was void 
for uncertainty. Flint v. Warren, 34 L. O. 
546. 

And see Grammar School. 

CODICIL. 

Extent of revocation, — ^Testatrix, by will, be- 
queathed 3,000Z., in trust for C. for life, for her 
separate use, and, after her death, for her chil- 
dren ; and in case there should be no such 
children, in trust for P. By a codicil, stating 
that C. had been largely provided for from 
other sources, the testatrix deducted the sum 
of 2,900L from the legacy of 3,000/., and re- 
voked ao much of the legacy accordingly, leav- 
C. 100 /. onlv as a remembrance of her 
affection : Held, tnat the legacy of 3,000L was 
xevoked in toto, and that in lieu of it the legacy 
of 100 /. was given for the abaolute henent of 
C. ; and that P. took no interest either in the 


1 00 /. or any part of the 3,000/. : effect of con- 
flicting dispositions in a will and in a codicil 
of the same residuary j)ersonal estate. Sari- 
ford V. Sanford, 1 l)e C 67- 

CONSrSTOUIAL COuivi ijF LONDON. 

I A probate or administration granted by the 
Consistorial Court of the Bishop of London, is 
not sufficient to obtain the j»ayraeot of money 
out of Court. Druce v. Denison, 34 L. O. 

275 . 

DEVISE. 

Uncertainty, — Construction of will where the 
House of Lords held that the devise was not 
void for uncertainty. Lord Camay s v. Blundell, 
34 L. O. 274. 

' DISCLAIMER. 

Provision for annuity, — A testator, by a will 
not executed so as to pass Ireeholti estates, 
gave freeholds and copyholds to his brother, on 
condition of the latter joining the testator’s 
nephew in the purchase of certain annuities, 
and gave to the nephew freeholds, leaseholds, 
and personalty, on a similar condition, 'llie 
brother disclaimed ; Held, that the nephew 
must make provision for one-half of the an- 
nuities. 

One of the annuities was directed by the will 
to be paid to the widow so long as she sliould 
live, and if she had any child born, such sum 
to be continued for its life. There were three 
children born : Held, that the direction applied 
to the eldest only, and that, taking the annuity, 
she was bound to give effect to the other an- 
nuity, and to the gifts to the nephew as re- 
garded the one-third share of freeholds which 
descended to her. Wilson v, Wilson, I De G. 
&S. 162. 

EXECUTOR. 

See Legacy. 

executor’s legacy. 

The amount of a legagr to an executor who 
never acted, paid to him by the acting co- 
executor and residuary legatee who afterwards 
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died and ap];^inted the former to lie one of hie 
executors^ will not be ordered to be paid into 
Court for the purpose of securinfr an annuity 
be(|ueathed by their testatrix* and which the 
acting executor during his life had duly paid* 
hut iMkd neglected to secure, Newton v, Joner, 
34 L. 0.524. 

OHAMMAn SCHOOL. 

Charity. — P. Blundell, by his will, dated in 
1599, founded a free grammar school for 150 
boys bom, or, for the most part, before their 
age of six years, brought up in the town or 
parisli of Tiverton ; and directed that, if that 
number could not be filled up, the want should 
be supplied with the children of foreigners, 
and those foreigners only to be admitted with 
the assent and allowance of such 10 house- 
holders of the town as should be most in the 
subsidy books of the then Queen and her suc- 
cessors ; and that there should be no scholar 
at the school under a gram7nar scholar : and 
after providing that there should be a master 
and usher for the school, and that their yearly 
nalaries should be 50/. and 20 marks respec- 
tively, he willed that they should be content 
with that recompe|||e, without seeking or 
exacting any more eMer of parent or children, 
it being his meaning that the school should be 
a free school, and not a school of exaction: 
Held, that terms foreigners and children of 
foreigners meant children who had not been 
born, or, for the most part, before the age of 
six years, brought up in the town or parish of 
Tiverton ; that though it had long been the 
practice, for the master and usher for the time 
oeing to take boarders, tliat practice ought to 
be discontinued ; that there being no longer 
any subsidy books, a new qualification ought 
to be fixed for the 10 householders; that 
though some of the trustees of the charity pro- 

S " resided at a considerable distance from 
rton, they ought not to be removed, not- 
withstanding the testator had directed that 
vacancies in the trusteeship should be supplied 
by persons near inhabiting ; and, there being 
a surphis of the income of the charity property, 
that tha salaries of the master and usher ought 
to be increased, and that the propriety of ap- 
pointing more ushers, and of extending the 
education of the scholars to matters of science 
and literature, including one or more of the 
modem languages, ought to be referred to one 
of the Masters of the Court. The Attorney- 
General V. Earl of Devon, 15 Sim. 193. 

Case cited in the judgment; The Attorney- 
General V. Earl of Stamford (the Manchester 
School case), iPhUl. 737- 
Cases cited in Lord Cotlenham’a judgment in 
1841 : Attorney -General v, Earl of Stamford, 
1 Phill, 7S7 ; Exparte Rees, 3 V. & B. lO ; 
Attornev-General v. Green, 1 Jec. Sc Walk, 
303 ; flean Clarke's Charity, 8 Sim. .34 ; 
PhillipotPs Charity, 8 Sim. 381 ; Ludlow Cor- 
poration V. Greenhonse, 1 Biigh. N; S. IT* 

HBIR. 

Death.^lf an heir files a bill stating that his 
ancestor’s will was duly executed and attested. 


btit dies before the cause is heard, leaving an 
infant heir, the will must be proved. Hollings 
y.Kirkby, 15 Sim. 183. 

interest ON stock. 

Absolute bequest. — A bequest to S. H. of the 
interest arising out of 1,500/. stock for her 
during her life, and at her decease to descend 
to her heirs male or female ; the said 1,500L 
to be by no means sold whatsoever, except 
failure of issue, and then to descend to C.JS. 
and his heirs for ever. Held, that S'. IL took 
the 1,500/. absolutely. Ousby v. Harvey, 35 
L. 0. 410. 

ISSUE ’’ CONSTRUED CHILDREN.” 

1 . Testator gave bis residuary real and per- 
sonal estate to trustees, in trust to pay the 
rents, interest, and dividends thereof, to his 
wife for her life, and, after her decease, to sell, 
convert into money, collect and get in the 
same, and to pay an d divide the monies to arise 
thereJfrom, unto and equally amongst such of 
the children of his sisters Martha, Plinebe, 
Alice, &c., as might he living at the time of the 
decease of his wife, dnd the issue of such of 
thein as might be then dead, in equal shares and 
proportions, such issue only to take the share 
which their respective parents would have 
taken if living; provided such children or 
isstfe should then hav^e attained 21, otherwise, 
to pay to them the interest of their shares until 

j they should attain that age, and then to pay 
them the principal. The testators wife sur* 
vived him. Each of his sisters had several chil- 
dren. A child of Martha died before the 
testator’s wife, leaving children, and one of 
Jthose children also died before the testator*s 
wife : Held, nevertheless, that, that one took a 
vested and transmissible interest ki the tea* 
talor’s residuary estate. Lyon v. Coward, 15 
Sim. 287 ; Lyon v. Ball, ib, 

2, Though the word issue ” be, in one 
clause of a will, construed ‘‘children,” it does 
not necessarily follow that it will receive the 
same construction in all the other clauses. 
Hedges v. Harpur, 9 Beav. 479- 

LEASEHOLDS. 

See Residue. 

LEGACY. 

1. Substituted executor. — V^on the con- 
struction of a will and codicil, Held, that a sub- 
stituted executor was not entitled to a legacy 
of 100/., given by the will to the original exe- 
cutor for his trouble in the execution of it. 
Finch V. SeeJeer, I De G. & S. 34. 

See Option of Legatee s Executor. 

2. Legacies charged on real estate. — Residue. 
— On the construction of a will: Held, that 
certain legacies were charged on reaT estate, 
and that by the words, “ I leave and bequeath 
to D. C. the sum of 2,000/., and also to be my 
residuary legatee,” it was intended that Dl C. 
should take all the testator’s residuary real 
estate. JEhans v. Crosbie, 34 L. O. 301. r 

3. Name of legatee.— Mfhere a testator by 
will gave certiun trust funds and securities to 
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be divided between his nejct of kin " of the sur- 
name of Crump who should be living at the 
time of the decease of his niece” therein 
named ; Held, that one of the feinale next of 
kin who at the date of the will fully answered 
tile d^scription^but who had a^rwards changed 
her name by marriage, was entitled to a share 
of the property. Carpenter v. Bott, 34 L. O. 
439. 

LIFE INTEREST. 

A testator bequeathed 10 Pelican shares to 
his son, and his heirs, executors, administra- ' 
tors, and assigns for ever,” he paying the 
profits of eight to the testator’s daughters for 
life, and, after their decease, the daughters’ 
shares were to “return to his son and liisi 
issue,” and, “ in default of such issue,” there j 
was a gift over to the daughters and their | 
“ issue.” Held, that, subject to the life interest : 
of the daughters, the son was absolutely en- | 
titled to the shares. Hedges v, Harpur, 9 Beav. ‘ 
479. 

OPTION OF LEGATEE. 

Bequest of 500Z., or an annuity of 25/. for 
life : Held, not to give the option to the legatee, j 
but to the parties interested in the property, ; 
subject to the annuity. Wilson v. Wilson, 1 
De G. & S. 152. ^ I 

PEHSONAL ESTATE. j 

1, Claim to reversion, — Testator devised all | 
his estates in the funds of England, and all his ■ 
manors, messuages, lands, &c., both freehold, 
leasehold, and copyhold, to A., B,, and C., and , 
their sons, in strict settlement, and ultimately ; 
to his own right heirs for ever, and empowered* 
his trustees to invest the residue of his personal i 
estate in tRe purchase of freehold lands in I 
England, and to convey the same to such bf | 
the uses thereinbefore declared of his manors, 
messuages, lands, and premises, devised by his | 
will, as should be then subsisting. 

A, and jB. died, without issue, in the testa- 1 
tor’s lifetime. C., who was Viu heir-at-law I 
and executor, was living, but had no issue, 
male. i 

The testator’s next of kin filed a bill against j 
C., praying, amongst other things, for a de- 
claration that, in the event of C. dying without 
leaving issue male, the plaintiff would he en- 
titled to the testator’s personal estate. A 
general demurrer to the bill was allowed. De 
Beauvoir v: De Beauvoir, 15 Sira. 103. 

2. Exoneration of personal estate. — A testator 
devised his real estate to trustees in trust for 
sale, and out of the proceeds and out of the rents 
till sale, to pay his debts and the trustees’ 
CQSte, charges, and expenses, and then upon • 
trust to pay three legacies of 300/. each ; and j 
as to all his personal estate and effects, the 
testator gave the same to T. il.*, his executors, 
administrators, and assigns : Held, first, that 
the will did not give to T. JR., nor dispose of, 
t]^e surplus of the beneficial interest in the pro- 
duce of the testator’s real estate, after paying 

which ought to be considered as 
imposed thereon ; and that such surplus 
belongs to the heir-at-law. 


Held, 2ndly, that, as between the heir and 
T. JR., the personal estate is the fund first ap- 
plicable to the payment of the testator’s debts. 
Semble, that the 3 & 4 W. 4 , c. 104 , ought to 
have some infiuence in favour of the exonera- 
tion of the personal estate. 

It was conceded arguendo, that funeral ex- 
penses and costs of probate were not included 
in the costs, charges, and e.xpenses of a testa- 
tor’s trustees. Collis v. Robins, 1 De G. & S* 
131. 

Cases cited in the judgment : Bootle v. Blundell, 
1 JMer, 192 ; Lord Inchiquin v. French, Amb, 
53 ; Duke of Ancastcr v. Mnyer, 1 Bro. C, C. 
454; Webb v, Jones, 2 Bn/. C. C, 60 ; Bur- 
ton V. Knowlton, 3 Ves. 107 ; Brummel v. 
Proihero, 3 Ves. Ill ; llrydgea v, Phillips, 6 
Ves. 567 ; M*Cleland v. SImw, 2 Sch. k 
5SH ; Watson v. Brick wood, 9 V^ea. 447 ; 
3 ower v. Lord Hous, 18 Ves. 132 ; Greene 
Greene, 4 Miidd. 148; M.ichcU Mich ell, 5 

Madd. 69 ; Driver v. Ferrand, I Russ. Sl My.^ 
681; Blount v. Ilipkins, 7 Sim. 43; Latnp- 
hier v. Despurd, 2 Dru. & VV. 59; Bootle v. 
Blundell, 1 Mer. 219 — 21. 

PORTION. 

Furniture. — Debt. — Devise. — A devise of n 
life interest in real property to B., who was 
under covenant to make the portion or fortune 
provided for C. equal to that provided for JR., 
held to create a debt equal in amount Jo the 
value of Hie devise, payable out of all .4.’s real 
estate, under a general charge for the payment 
of his debts. But a bequest of furniture to B. 
keld not to fall within the definition of the for- 
tune or portion provided for her, and, therefore, 
not to create a similar obligation. Eardley v. 
Owen, 35 L. O. 409- 

POWER. 

1. Upon the construction of an instrument 
creating a power of raising portions : Held, 
that the donee had a right to distribute the por- 
tions unequally. Cotgreave v. Colgreave, 1 De 
G, & S. 38. 

2. S. having a general power of appointment 
amongst his children under his marriage settle- 
ment by a deed-poll executed Adthout any con- 
sideration, releases all his riglit and title to ex- 
ercise the power, but subsequently, by his will, 
appoints certain of the settled money amongst 
his children ; Held, that the release absolutely 
destroyed the power. Smith v. Plummer, 35 
L. O. 323. 

PROBATE, RECALL. 

After probate has been granted, the Court 
will not interfere to ?festrain parties who, if the 
probate stands, would be entitled to dispose of 
the funds in respect of which it has been 
granted, from dealing witli those funds, merely 
because a suit has been instituted to recall* the 
prol)ate. It is necessary to show a probability 
of danger to the fund. Newton v. Ricketts, 34 
L. O. 462. 

Semble, that where a will of real estate is to 
be established, it should not be produced on a 
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Iftter day than the date of the decree in the 
cause, Seale v. Buller, 35 L. O. 192. 

See Legacy, 2. 

HESIDUB. 

1. Enjoyment in jfpccie.— X/eflseAo/dif.— Tes- 
tator heqiitnithed the residue of her estate, goods, 
chattels^ and effects, which she should be pos- 
sessed of, interested or intitled to at her decease, 
to trustees, with very special directions to apply 
the v)hole of the income thereof, for the benefit 
of lier daughter, (who was a lunatic,) for her 
life. 

Held, nevertheless, that the bequest of the 
residue was not sj)ecific, and consequently, that 
certain leasehold houses, which formed part of 
it, ought to be sold and the ].woceed8 invested 
in the 3 per cents. Chambers v. Chambers, 
15 Sun. 183. 

Cases cited in tho judgment : Howo v. Lord 
])nrtnio’utl],7 Vcs. 137 ; Pickering r. Pickering, 
4 I\lyl. Cr. 2JI9 ; liethune v. KeniuMly, 1 
Myl.iSiCr. 114; Collins v. Collins, 2 IMyl. & 
K. 703; 

See Jjegacy, 2. 

2. Gift of. — Where a testator gave the resi- 
due of his proi)erty in trust to be divided into 
eight parts, one of such parts to be the j)ro- 
perty of and paid to bis six sons, one other 
part to be paid to bis daughter on her attain- 
ing 2t, and in case of her death utidcr that age, 
her share to })C! divided equally amongst his six 
8on«, and the remaining eighth part for the be- 
nefit of his grandchildren : Held, that each of 
the six sons took an eighth part of the residue. 
Pollock V. Pollock, 35 L. (). 293. 

KEVOCATION. 

See CodiciL 

TRUST 1-OU MAINTENANCE. 

Where a sum of money was given to T, B. 
to bring up and maintain F, B., II (dd, on the 
construction of the will, that the sum was given 
absolutely to T, If. Ward v. Biddles, 34 L. O. 
565. 

UNCERTAINTY. 

See Charity ; Devise. 

VESTED INTERESTS. 

1 . Testator gave the residue of his real and 
personal estate to his trustees in trust for his 
three nephews, their heirs, &c., as tenants in 


common, with cross remainders and benefit ci 
survivorship, in case any of them should die 
before their shares in the trust property should 
I become vested in them ; which he desired might 
not be shared until his youngest nephew 
should attain 24 ; and he directed his trustees 
to maintain and educate them, out of the in- 
come of the property, during their minorities. 
The nephews were infants at the testator^s 
death. 

Held, nevertheless, that they took vested in- 
terests under the will. Parkin v. Hodgkinson, 
15 Sim. 293. 

2. Testator directed the dividends of two 
sums of stock to be equally divided between 
all his nephews living at his decease, and, after 
the decease of any of them, the capital of his 
share to be sold and the proceeds to be divided 
amongst his children ; and, in default of such 
issue, theji to go and be divided amongst the 
children of A., and, in case allA.\s issue should 
he dead, then to be divided amongst the children 
of B. A. had four children : three of them 
died ; and then one of the testator’s nephews 
died witliout issue. Held, tliat tlie three de- 
ceased children, as well as the surviving child 
of A., took vested and transmissible interests 
irijbe deceased nephew’s share ^of the stock. 
Cmien v. Waley, 15 Sim. 318. 

3. Legacy, — Where a testator by his will 
directs his trustees, at their free will and 
pleasure, without tlie consent of his wife, to 

I sell and dispose of such parts of his messuages 
' and tenements by his will givei\ to her, and to 
; j)ay such ])arts of the monies to arise from 
) such sale, not exceeding 200/., to each of his 
I sons for setting them up in business, or for 
I such other purpt)ses as his wife s^iould think 
j fit : Held, that one of the sons who liad died 
I without recei\ ing the 200/. took a vested in- 
1 terest in the same, and that his legal ])ersonal 
I rc})rcsentatives were entitled to have the sum 
I raised. Gough v. Bull, 35 L. O. 64. 

4. Arcumnlations. — Bequest of testator’s re- 
siduary estate on trust to convert and pay unto 
equally btUween and among his great-grand- 
children at 25, or otherwise apply the same for 
their use and benefit as his executors should 
think proper : Held, void for remoteness. 
Similar clauses in two deeds confirmed by the 
will : Held, void for the same reason. Jarvis 
V. Cardale, 35 L. O. 171. 


BUSINESS OF THE COURTS. 


Easter 7Vw, 11 Victoriam 

This Court will, on Saturday the ISth, and Mon- 
day the 15ih days of May inst., at 10 o’clock iu 
the morning, hold Sittings, and will proceed in dis- 
posing of iho business in the Special Paper, the 
New Trials and Crown Papers, and give judgment 
in cases previously argued. 

By the Court. 


e):t|)rqtter of 

Easter Term, 11 Victoria. 

This Court will hold Sittings on Saturday, the 
iSth, Monday the 15th, and Tuesday the 16th days 
of May, instant^ and will proceed in disposing of 
the business pending in the Paper of Demurrers 
and in the Paper of Special Cases. 

By the Court. 

Read in open Court. Edw'd. Bennett. 
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SATURDAY, MAY 20, 1848. 

‘ ( iuod inagis ad .^ns 

rertiiiet, et ncscire malum vsl, a.^:itanius.** 

IIOIIAT, 


MEETING OF TIIE'BAll— NON-TA Y- 
MEN’r OF PAULI AMENTA 11 Y FKFS. 

- 4 

M\k announced in last Saturday's num- 
ber; lliat the Attorney-Gcueral had con- 
vciual a ni(‘('liug of tlse Bar for tliat day, in 
Lincoln's l»ni ilall, at whicli it ^vas under- 
stood some circuinstauees connected with 
the iion-jiay immt of j)arJ lament ary tees woiHd 
become matter for discussion. 1'he me(‘t- 


i nearly ilie whole of tlu^ fei^s for husiness 
I doj!(‘ in tlie Session ot' J S JT, nanained iiu- 
j paid at the commeneenuait ot* liu* present 
! year. in the iui<*rval between Lite re- 
; Ji.ssemhiiue* ot* [larliament after t he Cdirist- 
j mas I^eccss and the end ol‘ tin* rffontfi of 
! April, re}Kaited, and in many instancies un- 
I suceossful, applications were nnide for tin; 
payment of the fetes < hm- in arrear, and in 
couseqiu iicc^ the I'arliamentary Uar held a 
meetini^:, at wliich it wa.s rs.soivcd i hat their 


ing accordingly took plaice that day, ^aud clerks should l)e dircidcd not to Mssnve any 
was most numerously attended ; indiual, we fur(h(‘r briefs on hr hah' of llie eojnpaai(!S 
arc informed tliat the old hall was incon- i whosi' agents were in defanll, until the fees 
venientlv crowded. i due at the termination of the Session of 


Owing, w^e ap]>rehend, to the exclusion of ; IS17 liad been )aud up to alL thi^ couusci 
the regular reporters, the ;t ‘counts which i engaged during that Session on hehalf of 
have njjpeared in tlie newspapers as to what the companies in arrear. Tliis resolution 
occurred at the meeting are meagre and j having been acted upon by t he elerks of 
not altogether accurate. The statement of ; some of tlie leading counsel, produced a 
the eii'cumstaiices which led to this meeting ; result that does not seem to hav<‘ been anti- 
is erroneous in many respects, and has | cipated. The agents of the companies against 
caused much misapprehension. We may! whom the resolution was more especialiy 
be permitted, therefore, to preface the re- j directed, cancelled the. general retainers held 
port as wxdl as the observations wdiich sug - 1 on their hehalf by certain leading counsel at 
gest themselves, by stating, simply and con- 1 the Parliamentary Bar, am( tmidered their 
cisely, the facts as we understand them, j briefs with the tees to two •members of the 
whicli induced the Attorney-General to as- j junior Bar, Messrs. Keating and Smith, 
semhle the Bar on this occasion. Thesegentloinen, who were themselves parties 

Several gentlemen, practising as counsel to the resolution an adherence to which had 
before parliamentary committees — as well caused the briefs in question to be with- 
leaders as juniors — had permitted the agents drawn from the leading counsel, expressed 
representing certain railway companies to an indisposition to accept the briefs offered 
become largely indebted to them for fees in to them under such circumstances, and 
respect of professional services rendered on their acceptance having been insisted * upon 
behalf of the companies in question. A on behalf of the professional client as matter 
considerable portion of the fees due for of right, the subject was brought under the 
business done in the Session of 1846, and consideration of the Attorney-General, who 
VoL. xxxvi. No. 1,054. 
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at once decided that the juniors already 
alluded to were hound to accept the briefs 
tendered to them in the ordinary way. 
Great reluctance liavinp; been manifested 
by the parties immediately concerned to 
act in conformity with this decision, another 
meeting of tlie Parliamentary Bar was 
holdcii, at wliicli it was resolved, that It was 
coinpcitcjit lor those who had signed the 
original resolut ion to decline, if they thought 
fit, to accept briefs tendered on l)ehalf of 
the companies wliosc default had occasioned 
the original resolution. This resolution 
having been submitted to the Attorney- 
General, he deemed it his duly to submit 
the (juestion to a general meeting of the 
Bar, and the meeting on Saturday was ac- 
cordingly held. With the result of that 
meeting we may at once express our un- 
qualified satisfaetiou. It was iu (‘very rc‘- 
specl lumourahle to the feeling and spirit of; 
the Bar. Tlu‘ narrow and sfdlisli — w^e will : 
not add sordid — views wliich dictated the | 
resolutions of the “parliamentarian” sec- 
tion found neither favour uor sympathy 
from the great body the Bar. 

Tlie novelty of tlu^ occasion, no less than 
its iTnj)ortau(u\ will probably justify us in 
the opinion of our readers, for juiblishiug a 
full report of what fidl from the several 
speakers who addressed the meeting. The 
subjoined rcjKul lias been colle(‘t(‘d from 
various sources, and vv(‘ may v(‘nture to 
assert is fuller, as well as riion* a(*cunit(% 
than any that has yet been submitted to the 
public : — 

The Attorn(‘y-(ieneral opened the business 
of the iiuieting, In' stating the circumstances 
under which he luid been induced to invite tlie 
attcTuhuice of tlio Bar, and called upon Mr. M, 
D. Hill, as the senior meailjer of the j^arlia- i 
mentary Bur, to submit the resolutions which 
had been agreed to by a portion of the Bar to 
the meeting. 

Air. IJiU then rose, and said, that iu conse- 
quence of the ditheully arising in respect of 
the business transacted at the Parliamentary 
Bar, the leading memhers who practised there 
had come to a rtjsolutioii to direct their 
clerks not* to take any briefs unless the fees 
which had become due in the iirevious session 
h«ad all been ])aid. I’lie object of this resolution 
W'as, that the barristers might jirotect them- 
selves against tlie improper course which had 
been taken by various parties in omitting to 
pay tlie fees that had become justly due. He 
cousidered this a most proper and wholesome 
rule, and calculated to raise the character of the 
profession, and he thought that any members of 
the Bar who had signed this resolution were 
justified in refusing to take any briefs from 
persons who hud omitted to pay their fees. He 
ahauldj therefore, move first, that it was the 


opinion of this meeting that it was competent 
for the parliamentary barristers to enter into 
the resolution * they had done ; and secondly, 
that it was as competent for any member of 
the Bar, who had signed that resolution, to 
exercise his judgment in refusing to take a 
brief offered to him where the fees had not heei> 
so paid. 

The Solicitor* General said, he had consulted 
with very many of his friends — chiefly these 
who practised at the (chancery Bar — as to the 
propriety of the ])roceeding adopted the Par- 
liamentary Bar, and he expressed the feelings 
of all with whom he had spoken, that these re- 
solutions were? most objectionable. He disap- 
proved altogether of a meeting of the Bar for 
considering a question solely relating to the 
way in which fees were to be taken. The gen- 
tlemen wlio comjilained had the remedy in their 
own hands ; the old rule of the Bar had always 
been that no brief should be taken unless the 
fee were paid nj)on it, and if any section of the 
Bar thought fit to deviate from tliat; principle, 
cither for the convenience' of tliemselves or 
their clients, the matter was purely jicrscmal, 
and th(‘y ought to hear the responsiliility of 
their conduct. Another rule of the Bar was, 
that no barrister could refuse to take a brief, 
except under jieculiar circurnstaiu es ; he did 
not think the ])resent case was one which justi- 
fied a d(qiarture from that general rule. It was 
altogether contrary to the dignity of the Bar 
that a combination should lie made for the 
purpose of forming a rule as to how the pay- 
ment of fees should be enforced. If this were 
allowed, tluu’o would soon be a combination for 
refusing fees under a particular amount, and 
various other resolutions whicli would be quite 
inconsistent with that high character which the 
Bar of JCnglaml had always maintained. The 
])rofession had nothing to do with the recovery 
I of fees, and it would be degrading it to a trade 
to adopt iTu^asures with sucli an object. As to 
the second resolution, the meeting would recol- 
lect tliat every client — he did not mean the pro- 
fessional clients but the actual suitors — had 
the right of retaining any particular barrister 
not engaged at the other side, by delivering 
him a brief in the ordinary wa}\ lids rule was 
tlve protection of the Bar. It was also the un- 
doulited right of every client to cancel at dis- 
cretion any retainer given to a ])artieular coun- 
sel. The resolutions now submitted to the 
meeting were at variance with those established 
and well known professional rules. It was his 
intention, preidously to entering the hall, to 
liave moved resolutions expressive of his disap- 
irohation of the principles which the meeting 
lad been called upon to sanction ; but since 
the coimnencernent of the proceedings he had 
altered his mind, and with the concurrence of 
a great many of his friends, he *vould simply 
move a resolution in the negative, that] it is 
not competent for the members of the Bar 
to refuse to take briefs where the fees pre- 
viously incurred to other members of the Bar 
have not been paid, and that it is not com- 
petent for any member of the Bar who shall 
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have sipfned such resolution to act in accord* 
ance therewith. 

Mr. Serjeant Talfourd concurred with the 
sentiments expressed by the Solicitor-General. 
The learned serjeant instanced a case in which 
in the early part of his career he had person- 
ally been a sutFerer. In the matter of the dis- 
puted claims respecting? the Deccan prize- 
money, credit had been ^(iven for fees to the 
anx>unt of G,00()/., the parties relying upo!i the 
undoubted honour and means of tVie solicitor, 
and upon a warrant from the Oown to pay the 
costs out of the disputed fund. The solicitor 
died insolvent, and the sum due to counsel was 
retained out of the prize-money, but the suc- 
cessful claimants filed a bill in equity aijaiiist 
the parties entitled to the fees. 'J'he counsel 
with him were Sir Herbert .lenner Fust, the 
late Mr. Harrison, and the present Lord 
Brou^fliam, but Lord llrou^ham had com- 
promised tlie matter, and he was not a ])urty 
to the bill. (Ijoiid laughter.) The jjround on 
which tlie])ill proceeded was, that t lie fees had 
been supplied ])y the claimants to their solicitor 
as the. cause prf)ceeded, and that they had been 
lost by the laches of the counsel in giving 
credit to the solicitor. The hill was dismissed, 
])ut the then Attorney and Solicitor-General 
(Lord (Campbell and Mr. Laron llolfe) were 
clearly of opinion that counsel were not entitled 
to the fees for wliieh they had given credit, 
and though his stake in the matter was small, 
he knew that his friends Sir Herbert denner 
Fust and Mr. Harrison lost a large sum in 
consequence of that decision. 

Mr. Talbot rose to support the resolutions 
with unaflected feelings of diflidence and somt 
degree of apjirehension. It was no lifrht matter 
that he anfl his learned friends who had jfiined 
in those resolutions, with a view of maintaining 
the honour of the profession, should now b< 
regarded somewhat in the light of cul})rits 
coming to defend themselves, it would be 
necessary for him in soiiio measure to explain 
the nature of the proceedings iu )>arliamentary 
practice, as he had no doubt there were many 
gentlemen present who were unaware of the 
difference which existed between that practice 
and any other. It was impossible, he said, in 
that practice, to carry out the general rule as to 
the pre-payment of fees. It was out of the 
question to calculate beforehand the length of 
time which the business might occupy, or the 
quantum of labour that might have to l>e ex- 
pended upon it. The practice had therefore 
grown up of allowing a certain time after the 
conclusion of the business for the payment of 
fees. This leniency, he was sorry to say, had 
been greatly abused, and it was not an un- 
common thing for the solicitors or parlia- 
mentary agents absolutely to refuse ])aymetjt 
of the fees, and then to take their papers to 
another barrister, and the same course might 
then be repeated. Gentlemen might well 
imagine what a disagreeable position any bar- 
rister of honourable feelings was placed in, 
when he was obliged from week to week to 
nuke applications for payment of the fees 


which had been fairly and hardly earned. 
These sort of solicitations, he could assure the 
meeting, although repeatedly made, were very 
often without the elighte.st effect, and the 
members of the bar were utterly unable to 
obtain redress. It was in consequence of such 
constant occurrences that the resolution had 
been come to by which tlie section of the pro* 
fession practising at the Parliamentary Bar de- 
termined not to receive briefs, unless all fees to 
counsel who had been previt)usly engaged were 
paid up to the end of the Session of 1847. It 
had been said that every gcuilemun might act 
for himself in t!:is matter, and refuse briefs 
unless his own fees were ]):ud, hut tliat any- 
thing like coinhinatioii was ohjcciionahlo. 'Flic 
comhiiiation, however, was only f>rnu‘d for 
protecting the weak. A junior suggi^stcd that 
I if the resiihition was earned that briefs were 
I not to be received unless the arrears were paid, 
the leadens^ fees would he ]>aid, hut the eom- 
panies in question would lake; their briefs from 
the juniors without paying the arrears. He 
(Mr. Talbot) thought this ought not to he, and 
that the strong were hound to throw their 
shield over the weak. It may be said this 
was derogatory to the profession, ami was re* 
diuing it to a trade. The Solicitor-! iencral had 
said, unjustifiably, as be thought, that it was 
analogous to a resolution not to work without 
I higher wages, 'I'hat expression ought not to 
have ])een used. • 

The SoHritnr-Qmvrol begged to assure his 
hou. friend that he had used no such expres- 
sion. 

Mr. Talbot resumed. He was jdeased to 
hear he had been Tihstaken, and that his hon. 
and learned friemd had not used the expression 
he considered objectionable. He should only 
state in conclusion, on bis own behalf, and on 
the part of those with wliorn he acted, in com- 
ing to the* resolutions now so much condemned 
by the Solicitor-General, that whether tlicy 
had acted riglitly or wrongly, tliey were only 
actuated by a strict sense of honour and upright 
conduct, and had taken the course they had 
done solely with a view of supjiorting the dig- 
nity of the Bar, and carrying out those resolu- 
tions which they considerecl for the general 
]>enefit of the barristers practising helbre par- 
liament. 

Sir Frederick Thesigf'r said, he could neither 
support the resolutions projiosed l>y Mr. Hill, 
nor could he consent to the negative resolution 
moved by the Solicitor- General, His opinion 
was, that this was not a subject which called 
for any interference on the part of the Bar. If 
any question arose respecting the conduct of 
any gentleman at the Bar, it might be desirable 
to have an expression of opinion from the whole 
body of barristers ; but he could not think,that 
where any [loint was raised as to the manner 
in which any section of the Bar thought fit to 
act respecting the payment of fees, that it was 
at all necessary to have a meeting of the Bar to 
decide upon the question. It was the duty of 
each barrister to act as he thought most in ac- 
cordance with his own feelings of honour and 
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propriety, and not to call upon the Bar to give patent for any section of the Bar to pass such 

S expression of opinion upon the subject. If a resolution. He considered that the question 
were to he done upon every occasion, the as to the power of barristers to refuse any brief 
Bar would ha\^e to decide all contested points rested upon a much broader basis than had 
upon each individual case of hardship which been presumed by Mr. Cockburn. It was the 
any memher mif^ht wish to bring forward. He duty of counsel to accept a brief from whatever 
should therefore move, what in parliamentary source it might come, and he had no right 
proceedings wmild be called “the previous whatever to refuse it. This was a matter 
question,” the cfl'ect of which would be. in fact, which affected the rights of every individual, 
that no resolutions whatever should be proposed. It was not in respect of their professimial 
(Cries of “ NO, no.’’) clients that lie considered this question rested, 

Air, Cockhurji, W'ith much warnath of man- but he contended that the rights of the clients 
ner, defcTidcd tlie conduci which had been pur- who were really interested in the decision of a 
sued by the ineinberH of the Bar practising in cause required that they might command the 
the parliamentary committees, 'i'lie learned | talents of any member of the Bar whom they 
gentleman th(*n athlrc ssed Inrnself to tliat [lor- considered most likely to henefit their cause ; 
tion of the Sfdicitor-Cerieral's sjs ccli in wliich and it was not because of some dispute their 
he had stated it to ho a i ule of tlie Bar, that solicitors might have with any particular 
every barrister must umhM* ali circumstances counsel that they were to be deprived of such 
accept a l)ricf when ofi'ered to him. I’liis pro- right. He would carry the matter still further, 
position ho denied most (Muphatioally ; there, and contend that a barrister was l)oimd to re- 
njight be many cases in winch a barrister might ceive a brief ]>resented to him with the fee paid 
think it right to refuse a l)rief, and it was at ; upon it, even from a client who might he in- 
his own option to do so if he thought lit. 'J’he j dehted to him in any amount for previous 
profession would otherwise la? n‘(luccd to tlie j business transacted for that client. He was 
8Hm<? rules that: wc'ie cnf(ir<*(d with refq>ect to well aware that in many cases losses liad been 
cab-drivers ; they wmdd be bonrul against their sustaint‘d by members of the Bar in res])ect of 
conscience, and contrary to their feelings of fees, but the only remedy was to adhere strictly 
what was just, to support any claim that might to the rule of the profession, not to receive 
be put forward ; nothing could he more caleu- briefs unless the fees were paid at the time the 
lated to lower the character of the jirofession or briefs were delivered. If any counsel chose to 
degrade its members. He eontevule(|, that it depart from this rule, it was a matter between 
wus j>erf*'Ctlv competent for Mr. Keating or . him and his cli(‘nt, but; there was no necessity 
Mr. Sirudi, knowing as they did that Mr. 'ral- | for the interference of the Bar. He regretted 
hot had been slKuiu fiilly a/id alanuinahly j v< ry much, and he believed he c\q)ressed the 
treated, to refuse tin* l.o’iefs tendered (<» them ^»pinio^^ of all lus friends, that such a resolution 
under tin- circiiinstaruH s. Ho eonchuled !)y had ever been come to by llie parliamentary 
auhTnitting an amendment to the elleet. : eoiinsel, I'liis resohiiion having been sub- 
“that it was cornjH'Umt fm- a harrister in : rniUed to the meeting, they were called upon 
the e.vercisi* of his discretion, l>ut witiioul ; to express a decided opinion on it. It was an 
any refi'ienee to lus own emolument or in- ; allVont to the other branch of the profession, 
tcre.st, to refuse any brief that was ollered to : Imr lumself, and he believed he might say as 
him.” : nmeh for all his learned friends, there? wvis no 

Air. ////////>// addressed the meetiug in fa\ <nu* 'ground for general complaint to be made 
of the com >.0 proposed l>y t he Soiirili;r-(*eneral, against solicitors or attorneys, 
but w;\s luard with s()ine impath'uee. It was Mr. Pearorfc followed on the same side, and 
prcjiosterons, he oliseiaa'd, that (me liarrisier : pointed out the absurdity that would follow 
should lake u]am hiniveli to refuse receiving a from carrying to the fullest extent the principle 
brief until otlu i- barristers ’w'cre paid. How embodied in the resolutions, 
could one hurrisU v tax the iVi's (»f anotlu r : Air. 11". Il mK/, Q. Ch, also condemned the 
The dilhciilly in whieli tliose wlio praetised in , resolutions, lull was desirous of expressing 
parliament found themseh es, was occasioned i his disajiproval in terms that would not be 
by tlieir own acts, ih iefs were delivered with- otleusive to the members of the parliamentary 

out fees, and the amount not filled up until ! Bar. TVit? learned gentleman also observed 

the end of the ses.sion. i^th ies of “ No, no."’) ! that the system of giving credit for fees was 

He could not doubt his own eyes that this ' chjcctionahle, because it led to the jiossihility 

■was so, j of one counsel being selected before another, 

Air. ]\falinf! said, that as the meeting had . because be gave longer credit, 
been hearing a great deal from the leaders of Several other members of the Bar seemed 
the Bar, ]>('rhaps they would not be unwilling desirous of obtaining a hearing, but the cries 
to hear a junior. (Cries of hear, hear.) He rose of “ Divide ” became so generiil, that the At- 
for the purpose of expressing W'hat he believed torney General put it to the meeting whether 
to be the o|)inion of nearly all the junior mem- they would hear any further arguments, arid it 
bers of the profession. He thought that it was haring been decided almost unanimously that 
not comjieteiit for a general meeting of the Bar a division shoiild take place, the learned chab- 
to come to a decision not to receive any briefs man proposed the amendment of Mr. Cock- 
upon which previous fees to other counsel had burn, which was negatived by a large majority, 
not been paid ; and it certainly was not com- Sir Frederick Thesigeris amendment was am 
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negatived, and upon the resolutions being put, 
the meeting decided in favour of the Solicitor- 
General's resolution, in op|)OEition to the re- 
solutions proposed Mr. Hill, almost unani- 
mously, there having been not more than 20 
hands held up in their favour. i 

• 'J'he Attorney -Genera I than said, he agreed} 
with the opinion which had been expressed,! 
that barrisiery were bound to receive briefs! 
wiienever they were oflered, if accompanied byj 
the usual ftje ; but he would allow that there j 
were some peculiar cases in which a barrister | 
might jnstilied in refusing a brief. He con- j 
sidered, liovvevcr, that the jiresent case was not | 
one whore this rule coulci lie dispensed with, i 
He woukl point out one great ima)nvenience | 
that would arise from this course being ]}ur- i 
sued. If a counsel, acting upon such a reso- I 
lulion as that adopted by the eounsel practising I 
at the Parliamentary ibir, were to refuse a brief, ' 
it would be otfered to another gentlenian, \vlio| 
would consider iiimsclf lioiind in liouour to i 
adojit the same rule, and the brief woukl then j 
devolve upon some other gentleman who had I 
not the same delicacy of feeling, lie was fully I 
satisfied that the gentlemen who had origi- ; 
nated the resolution in question liad a< ted i 
with the most perfeet; good faith and honour- ! 
able imjiressioiKs, but still he could not agree • 
with them in tin; propriety of the cour.se they ; 
had taken. ! • 

A vole, of llianks to the Attorney-Cilenerab l 
fur his able conduct in the chair, was then pro- ; 
po.aal by the Solicitor-iieneral, seeonded l)y j 
Mr. (ieoi'ge rurner, and carried unanimously, ' - 
after which the iiieeiing In-oke up. i : 


dered in the regular manner, in a case de- 
pending before a tribunal at which the 
counsel was accustomed to practist*, was a 
right, not of the professional client, but of 
the real suitor whoso interests were involved 
in the litigation. 

Sir Frederick Thesiger proposed to avoid 
determining the qiu'stioii the meeting was 
assembled to discuss, upon the ground that 
it was a matter with wdiieli the Bar as a 
body had no concern, Tlic grounds upon 
which lie reeomiueiKled tins temjiorisiug 
expediimt, we njoiee to liiul, ueitlmr satis- 
lied the feelings mu* convinced the judg- 
ments of those lie addrt'ssed, and his pfo- 
jiosition mid witli very limited snj>port. 

At a later stage of the iiroeeedings, and 
wlien the deliiu'rate sense ot' tiu? uuading 
liad l)«en \ery mieijuh (;eally demonstrated, 
Mr. (k>ckl>nrn eanie to tlie reseui of his 
parlianu ntary (Viends, Ity adroitly proposing 
an amendment which, although it involved 
an abstract prineij»le that, may Jiave fairly 
commanded tlie assiuit of a majority ol those 
who were present — namely, that occasions 
might arise in winch a barristm* vvoidd bo 
justified in ileellning to Iiold a brief pre- 
sented in till! regular manner — was obvi- 
ou.sly quite bi side the (pieslimi llie*lneeting 
was I'alled upon to determini*. As [lointedly 
and eoneliisively ]>ni by both tlio Atlorney 
and SolieitorAieneral, adinirting tiiat there 


In reviewing tiic ])roe(‘edings of' this meet- 
ing, we would anxiously avoid ol)ser\ ations 
disre.sjK*etlnl to any of the parties eou(*ertied, 
however rnneh we may differ irovn them. 
Indeed, the course adopted at tlu* meeting 
affords so much matter i'or eongratulation, 
that W(^ may be well excused for avoiding 
the ungracious olliee of condmnning what 
fell from any of the speakers. Tlie result 
leaves notliing to be regretted, and little 
furtlier to be said on the sidqeet under dis- 
cussion. 

The Solicitor-General, taking that jiro- 
minent po.sition which his station in the 
protession, his hereditary claims cm it, and 
his private character ju.stly entitled liirn to, 
met the resolutions of the Parliarnentary 
Bar with a decided negative. He pointed 
out ill terms not less forcible from the sim- 


. might 1)0 exceptions to tlu'genm'al rule that 
'a barrister is bound to h,>!d a iiriel* in a 
court in wliieli lie jjnu fise.s, when sneh brief 
; is regularly pre.seiit.ed, the circ.'U in stances 
' mi<ler wliieh the Parliamentary liar resolved 
to act did not hill vvilhin the exceptions. 

; The aimaidnient of Mr. Cock hum was 
therefore rejeetial }>y an overwhelming ma- 
jority, and tiie resolutions of' tln^ Parlia- 
mentary Bar met by a direct aial all hut 
unuuimous negative Inun the largest Bar 
J meeting ever held, Peri)a})s It hi d been 
! lictter that the rpiestion IkkI iH:\< r been 
I mooted, but as it w'fvs hn itiidlv fn'ought 
under the eonsideration of the profession, 
tlie result eaiinot lie deenndt other than 
satisfactory. 

FEES IN CGI HITS OF LAW AND 


plicity and brevity with which they were 
expressed, how derogatory it was to the 
dignity and character of the Bar that a 
Section of its members should enter into a 
combination on the subject of fees ; and he 
^enunciated the principle, afterwards very 
ably amplified and expounded by two mem- 
bers of the junior Bar who addressed the 
meeting, that the acceptance of a brief ten- 


IXtUiTY. 


Second Report. 

The Select Committee appointed to inquire 
into and report to the House on the raxation 
of Suitors in the Courts of Law and Equity by 
the collection of Pees, and the amount thereof, 
and the mode of^ collection, and the appro- 
priation of Fees in the Courts of Law and 
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Equity, and in all Inferior Courts, and in' the 
CourtR of Special and General Sessions, in 
England and Wales, and in the Ecclesiastical 
Courts and Courts of Admiralty; and as to 
the Salaries and Fees received by the Officers 
of those Courts, and wliether any and what 
means could he adopted with a view of super- 
intendin^r and regulating the collection and aj)- 
propriation thereof ; and who were empowered 
to rejiort their opinions thereupon, from time 
to time, to the House; — Have considered the 
inatt(*?-s to them referred, and liavc agrcjed to 
the folhnving Resolutions : 

1. 7'hat all officers of the (’ourt of Cliiincery 
ought to he paid l)y salary. 

2. 'riiat to 8U])])ly the stimulus to exe rtion 
arisirjg from remuneration by fee s, the due and 
efficient f)erforruance of the rluties of the odicers 
ought to be secured by siJj)ervision, by the re- 
sponsibility of the superior, by advancement 
for merit, and by removal for misconduct. 

3. That for the purjmse of securing *])ro])er 
supervision, tlie establishment of a supervisor 
is necessary. 

4. "J'hat <he subordinates in each office should 
be under the control of tlie superiors, who 
should be responsible for the due j)erf(>i mance 
of their duties. 

5. I’hat each person in the office should be 
advanced to the higher grades by the I^ord 
Chancellor, according to his merit ; and that, 
in order to enable him to jndgo thereof, regular 
annual reports should be made by the isuper- 
visor to the Ijord Chancellor. 

6. I'hat all persons should be liable to be 
removed in every office fur misconduct or for 
permanent inability to perform the duties 
thereof, — the sujierior of tlie office by the Lord 
(Chancellor and Master of the Rolls ; the in- 
ferior ])y the Lord.(Jliancellor alone ; on proof 
of such misconduct, or of such permanent dis- 
ability. 

7. 'Fhat each officer should receive a retiring 
pension for permanent disability after a stated 
period of service, or without j)ernianeiit disa- 
bility, aftei' a further period of service. 

8. 'I'bal the fees taken should be carried into 
one fund, and applied in the most efficient and 
economical nuinner in })roraoting the interests 
of the suitors ; that is, the supj)ort of such 
officers as are not j)aid out of the (consolidated 
Fund. 

9. "Fhat in taking of fees the following things 
are to be provided for : — 

1 . That no more is levied than is abso- 
lutely required for the purpose for which fees 

are im})osed. 

2. That all fees imposed shall be actually 

levied. 

3. That the whole amount levied is ap- 
)lied for the purposes for which the fees are 
e.vied. 

10. To promote the first object it is import- 
ant to consolidate offices as much as possible, 
and to discontinue useless offices and forms of 
proceeding. 

11. To promote the second object, it is es-l 


sential to provide a test of payment, so that no 
perxson should be able to escape the payment of 
the fees imposed. 

12. To ])r()mote the third object, it is essen- 
tial to provide a check, whereby the total amount 
levied may be paid into the Fee Fund. 

13. 'JY» promote all three objects, it is essential 
that fees should be consolidated, so as to* be 
made as few in number as possible. 

14- 'lYiat the fees should be levied with as 
'little incotivcnience to the suitor as possible, 
i and should, as nearly as may be, fepresent the 
amount ]>enefit derived by him, 

1.5. MYiat tije au)f)unt reejuired for the main- 
tenance of the Court of (Chancery, when the in- 
come arisitig from tlie Suitors’ Fund is insuffi- 
cient to pay, slioLild be raised in tlie following 
manner : viz. — 

* 1. That a poundage of one-half ]>ercent. 
should ]>e ])aid on the investment of all suras 
of money paid into Court, and one-half per 
cent, on the jiaymcnt of all divirlends, and 
one-half ])er cent, on the jiassing of the ac- 
counts of all receivers. 

* 2. 'Fhat a fee of sufficient amount to 
make up the rest of the income re(]uired, 

j should be [laid on every order pronounced 
I by the (Jourt. 

I 1(3, That no other fee of any sort or descrip- 
I tion should be taken in an office of or con- 
j nccled witli the Court of ('lianccry. 

I As to Consolidation and Aholitkm of Offices. 

j 17. That the office of (Clerks of Accounts 
should be idiolisbed. 

18. That the odice of Master of the Reports 
should be abolished. 

19. That tlie Affidavit-office sboulA be abo- 
t lislu'd. 

j 20. That tlie business now transacted in the 
office of the Master of the Refiorts, and in the 
A ffiflavit- office, should be transferred to the 
ffice of the (’lerks of Records and Writs, 
j 21. That Orders of Course should be. abo- 
: lished as far as practicable, and that sucli as it 
maybe considered expedient to continue should 
:bc transferred to the Registrars’ Office, and be 
, drawn by tliein : and that the drawing and 
; issuing thereof at the Rolls should be discon- 
tinued. 

22. That the number of Masters in Ordinary 
should be reduced. 

23. ^I’hat the system of brokerage on suitors* 
j funds should be discontinued, and that the 
I Accountant-General shoiild be paid by a salary, 
and that only the balance of the stock required 
to be bought or sold in each day should be 
bought or sold by the broker, and that the 
one-eighth per cent, on the funds transferred 
thereby saved to the suitor, and which, but 
fur this alteration, would have been actually 
bought and sold, should be paid to the Suitors* 
Fee Fund for the benefit of the suitors* 

Bth Mayy 1848. 
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NOTICES OF NEW BOOKS. 


Popular Letters on Sjyecial Pleading, ad 
dressed to those about to enter on the 
Studg of the Common Law, By Joskph 
^Phij.ip«, Esq., M. A., of the Inner 
*Tertij>le, Special Pleader. London : Wil- 
liam Benning Co. 1818. Pp. 5ri. 

Ill K object of this short treatise is well 
stater] iu flic pnface, from wliich we make 
the follow! iiLi: extract : — 

It is wel] known that the great majority of j 
Common Jj.iw Stiulents \vho enter at ti»e Inns ' 
of Court, with a view of preparing for the H jr, j 
— many of them fresh from the Universities, - ! 
on rornmeneing their studies iu London ku<»w 
next to nothing about Law, and liu rally nothin^ 
aI)out Sjjecial Pleading or the general business 
of tbe Pleader. In tins state they enter cham- 
bers ; and here tbe ])upil undertakes tlie first 
case, lias the range of the library, and also the 
instrn(‘tio!i and assistance of the jjleader so far 
as he has tune to give it, 

“The- newness of tbe scene, tbe eolleetion 
Ticfore liiiri — books of jireceilenis, works riti 
pleading, on contracts, on torts or wroni’s, and 
again even large volumes on divisions merely 
and subdivisions of these snbjei'ts, — the re- 
ports, the statutes, — all together tend to throw 
him into almost hopeless perplexity, fie asks 
many (jiiestions, there are many otliers that lie 
would like to ask, and which jierhaps would 
only do him credit if he did ask, and yet he 
does not, partly from a fear of lieing thought 
wanting in apprehension, and partly from a dc-^ 
sire not to occujiy too much time with such 
incjuirics ; and the danger now is that his iie- 
sitation will turn into disgust or a settled iii* ; 
difference that may not afterwards he very 
easily overcome. I therefore think that a few 
letters of a popular and easy character relating 
to the hnsiness of a Special Pleader, with a few 
illustrations, will not be unaccej r d>le to those 
who ave a})out to become students at law, atnl 
as yet know nothing of law; and I .should wish 
by this means tt) convey to them some general 
notion of the suhject, that both may in itself he 
useful, and may also enable them to see a little 
beyond the mist and confusion that tliey must 
encounter at the outset of their career. I do 
not pretend that within so small a compass, j 
and in such a form, much knowledge of law | 
can be conveyed, but I think that by a slight j 
sketch of tliis kind I propose, those for whom j 
it is intended may be led to perceive that the [ 
task they have chosen is not by any means one 
of overwhelming difficulty, and that the mere 
technicalities being surmounted by some pa- 
tience and industry, they have only before them 
a very pleasant exercise for the intellect, and a 
course of reading and balancing of opinion, 
which independently of its being blended with 
tlteir future prospects, is about to be of great 
service to them in improving and strengthen- 
ing their understanding and judgment.’^ 


The work consists of eight letters, in 
which Mr. Philips has comprised his con- 
cise view of special pleading, and which, so 
far as tlie subject is capable of it, -he has 
rendered popular, or at least presented iu a 
form less technical and repulsive, than it 
must generally Appear to the legal stmlcnt. 
Wc reconimend it to the perusal of our 
young readers in both branches of the })ro- 
fession. 

COUNTY COURIS’ PRACTICE. 


To the Editor if the Legal Obsei'ver, 

SEUVICK OF PKOt:ESS. 

Sir,- -I beg respectfully to call yt}nr ntten- 
tion to the dilatory and very inefficient pvartu-e 
estahlisluid in these new “easy and expedi- 
tious eourls/’ and to the grievous expenses en- 
tailed ii|>on the suitors. In the ffrst siaze of 
the proceedings, viz., the issuing of the jdniut,, 
(to a lawyer,) there is no difficulty whatever, 
}»:it in the servicei of it personally on defendant, 
as required by the act, not only great difficulty 
is experienced, hut delay and expen.-5t? iinneees- 
sanly incurred. In one of llie courts with 
which I am accpiainted the bailiff ’s officer calls 
at the deCendant’s residence once r*nd impiires 
if defendant is at home, if the answer should 
be. “ not at home,” he leaves the ))laiiU with 
tlu! person who answers the door, taking down 
tliename (^f that party, and retires satisfied that 
he has done his duty. The officer does not 
take any further trouble in the matter; lie does 
not make a secoritl call to ask if the plaint has 
reached defendant's hands ; he does not make 
any of those endeavours to effect a service in 
tilt way an attorney's clerk would do. ’i'he 
officer of the court is a perfect stranger to the 
defendant, he knows nothing of his jierson or 
habits, when defendant is at home or elsewhere, 
all of which the plaintitF’s attorney is familiarly 
acquainted with. 

I will give you one out of five instances, in 
whicli thi.s part of iny subject have shared the 
same fate. 1 had occasion to summon a lady 

at . She resided in her own house, was 

accessible to myself and all her friends, and 
anybody else who chose to call at reasonable 
hours. The officer of the court called in the 
manner already described, left the plaint with 
a Mrs. iL, only asking her name; he did not 
even ask whether she was a servant, a lodger, 
or a visitor, or even wliclher she resided in the 
house. On the lOtli day before the hearing, 

I called at the court to ascertain if defendant 
had been served, ffor I understand that no 
attempt is made to serve the process till tbe 
last day of service, which must be 10 days be- 
fore the day of hearing, although it frequently 
happens that it might be served a week pre- 
vious). Finding, in point of fact, that the 
officer could tell me nothing more than that ho 
had left the plaint with a Mrs* B. at defendant's 
house, I was obliged to find out myself who 

* D 5 
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and what Mr«. was, and by dint of perse- 
verance and more expense, I discovered that 
Mrs. was no other than defendant’s do- 
mestic servant, whereupon 1 was obliged to ro 
back to the court and give directions to the 
same officer to serve Mrs. B. with a subpoena 
to appear at court on the dav of hearing, to 
state to tlie court what slie had done with the 
plaiul ; and fortunately for me, Mrs. B. was 
suhpa MMcd and did a] > pear at the appointed 
time, and did in a very simple manner inform 
tlu* court tliat she had given the jirocess to her 
mistress. 

Now, lei: me ask you, (reganlloss of the addi- 
tional cost <jf the sid>pama,) liav(* I not made out 
a case which entitles tlie suitor to aji alti ration 
of the ]>ractice in these Courts, as respects the 
servic'c of its primary m'oee^-s? Is it to he en- ' 
dured, that a suitor is to Ite v<v.ved and liarassi d ' 
in the manner .1 have la'cn : If I could have , 
issued the process in (piestion in like inaniua' i 
as any sxuUn* eun do in th(‘ SujX'rievr (I’onrts at i 
Westminster, and serve it himself or place it in | 
the hands of a |)erson who can, witlioiit loss of i 
time or unnecessary (‘.\pense, effiet the servic e, 1 
is it noi desirable that the suitor slio\ihl he en- ! 
abled to do so hy havine; Ihe control of the | 
Kcrvicc of pj'ocess for winch he lias paid, in 
most cases tixhlv! tin* amount lie would }>ay for; 
a writ in any of tiie Siijicrior (\mris. 1 do not i 
seek to east any Idaim^ on tlie officers of these: 
“olurtp'' (kmrts,“-it is the practice of the*: 
(knirts whicii 1 seek to get changed in this re- : 
K[icct.'‘ Neither tin* hailiil’ nor his officer is' 
allowed any fee for extra ex<;rtioiu and we all ; 
know that unpaid agents are the worst of ah ' 
servants. 

J liave fdluded to the f»riiiKirv proci'ss of tliese 
(JotirlK ; hut to slunvyou more fully the advan- 
tage a solicitor derives from having the (!ondnet- 
irig of tlu' process in his own liatids, 1 will 
relate what took place in the same suit after 
getting tlie final judgment of the ( kmrt. A Ji. : 
fa, issued, and was placcal in the liands of; 
the IndlilV's offict'r, who went; to ilefendant's ; 
house, and fiinliiig on the door licing partly 
opened that the chain inside was ii]), walkt'd 
away, and told rm‘ he could not get in, no stra- 
tagem nsc<l, no endeavoiir of any kind made to 
get into I lie house, besides going to the front ' 
door and holdly knoekiug. I tidd the officer^ 
that was not the way to do husim ss of this na- ; 
ture, and desired him to meet me tlic next day ; 
and 1 would see wliat 1 tamld do. Ac cordingly ; 
we met in the neiglihourhood of the dc’fcmdantN ! 
liouse, 1 knocked at the dour, was admitted 
and of course the officer followed instanter. 
'J’his statement clearly shows, that if the pro- 
ct .S.S were entrusted to the keejiing of the suitor, 
or at least put under liis control to surne ex- 
tent, mneh of the inconvenience, delay, and 
expense attending the ])rosecution of suits in 
these (\)nrts would ho avoided. The length of 
this arti( l(‘ jirecludes me at present going into 
the 8ul>ject of grievous expenses entailed upon 
the suitors, which are wholly disproportioned 
to the benefits confessedly bestowed. 

T. W. H. 


REPEAL OF CERTIFICATE DUTY. 

The time approaches for bringing in the bill 
for the Repeal of tbe Certificate Duty, which 
has been fixed for Tuesday, the 30th inst. 

We observe that the profession in Scotland 
is coming forward to support the measure, — a 
petition has arrived from Aberdeen. , » 

'J'he following is a list of the further petitions 
presented from the country^ 

Cambridge Helston 

Coleford Kingsbridge 

1 )t rhy W otton-under-Edge. 

Dursley 1 

The petition from the attorneys and solicitors 
of l^ondon, agreed to at the general meeting of 
•i2nd March, is in ihc hands of Lord Robert 
Crosvenor, and will be ]nTsented either before 
or at the time of the motion for leave to bring 
in a bill. 


MKTR()lM)LrrAN AND PROVINCIAL 
LAW ASSOCLVriON. 


To fl/f' Bditor of tilt Ijttjal Observer. 

Siij, — I. obser\'e tliat the Iklitor of tlie Law 
'!'im(*s, not vvitlistauding your conclusive evi- 
lienee to th(‘ contrary, still maintains his opinion 
that the I’roviocial Solicitors arc not duly ap- 
jneciated iu London, and that the Ineorjiorated 
Law Society atleniks only to the interests of the 
IjoiuIoti* profession, lie advises a union of tlie 
country solii'itors, and insists, that an Associa- 
tion of town and country members will practi- 
cally, as to three-fourths of the ’udlu(*nce, 
he only another J^ondon society. 'Flie follow- 
’^ng is abstracted from his leading article of 
last Saturday : — 

“ We pri^jiosed the formation al a distinct 
AFfsociation of tlie Provincial Attorneys, being 
satisfied that, in the first jdacc, the interests 
of town and country were not always identical ; 
‘Jndly, that the London Profession had already 
an ellicient representative in thi^ Law Institu- 
tion ; :{rdly, tliat to have another soeiety, com- 
bined of both, would he to give to the attorneys 
in the country only one-fourth of the associated 
influence, instead "of one-half, to which they 
arc entitled ; -Ithly, because any society in 
which they were conjoined must, from the 
distant position of the country inenibers, praC’^ 
ik'dUu become a London Society, directed by 
London, and thus, of course, neutralising the 
very objects for which the association of the 
proviiKcs was required ; 5thly, because two 
distinct bodies, rcpresenliiig two distinct in- 
terests, acting as allies, each in its own sphere, 
would be more powerful for every purpose than 
a society which nominally combined both, but 
in which one must be predominant, and that ’ 
one already represented by another institution.” 

^'oui readers must be surprised at the as- 
sertion made in the same paper, that the Legal 
Observer endeavoured to prevent the formation 
of the new society. Your readers well knqw 
that from the first you encouraged the associa- 
tion on the express ground fiiat a union of 
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Trimty Term be Admitted. 

town and country solicitors was essential^to se- TRINITY TERM EXAMINATION. 
cure the interests of the profession in generals — — — 

which union the Law Times still opposes. The The number of Candidates for the ensuing 
Editor professes to support the association, yet 'Perm, is considerably less than the last. The 
contends it will do little service for his friends persons who have given notice of admission are 
in the country, who ought to unite independ* 18S, bat (»<5 of these have already been ex- 
^ ently amongst themselves. amined, and the actual number mil probably 

M. C. be less than 100. 

attorneys to be admitted. 

Ti'inity Terra, 1848. 

[Concluded from our last Numlier, p. :i0, .1 


©ucciTfi 

Clerks* Names and Rrsidenvr, 
lloopor, Sainut‘1,7, Sp(',nct-*r-striM‘l^ Nortljampton - 
square; Tlu' of the Hill, nichinoad 
Hull, i..‘.uin‘nce ilohcrt, 8, iMarlhur(>ugh-[>luco, St. 

Johii’s \Vo(id; and Bruiitoote . 
lloani, i’homas Jiaylt'v, Ryde 

llohnc.s, William, 8,1 Turley f‘ord-slrti‘:*t, Kenuiuj^toii 

Jones, Uicliurd fjeavan, .‘i, Avundel-streol, Strand ; 

Jdunollv ; anil Strand .... 

Ktrii;', Ali'reJ 11 us sail* JO, Lyon’s- inn, Strand 

Konnr-ll, Wi.'hb iblcluT, T')i.»\‘nham ; and 

i-Jover ...... 

Kiiitl, lli.luMt, jun,, !J7, i/.iinhhs-coinUiil-street *, 
and iNni'th Sliiolds . , . . 

Kinp,', Sumucl Leysoii Wichmis, ‘i'L Wiliuiiivton- 

stjuare ...... 

Ley, Ivohert,?, tVukeli(dd-stre<’t, Ko|4:ent*s-S({Uur<' ; 
and llulclith* Cnley .... 

Lloyd, .lames ilogaon, 3t>, Uotherfiold-stivi^t, Is- 
Jincton ...... 

Luard, Wi Ilium Churlos, (’roydnn 
I.oif'o, ()rtii,#iiis, 5, (himberlund-tnmKM*, Idoyd- 
.s(|nan» ; Ivitdiuiond ; and d udd-.street . • 

Lloyd, Hiic;!), tJutfii‘ld-str^'et,*Stamronl-.str<*ct, 
JJhu’li Liars ; and d’rulhvvn 


Lonjrmun, William Churchill, 8 , Woslbourne-jdace, 
Jvat^uj-snuuro ...... 

Levy, Edward l.awrenfe, 17, Norfolk-street, Stroud 
Lowe, d’homas Krederit'k, y, Store-street, liedlord 
b(juure ; and 'SVarruigtou . . . . 

Lloyd, John, jun., ‘Jl, Kurr.s-T,errace, Kensington . 
Lues, Lie<lerick Crewe, 18, Sullolk-jdace, 
Hackney-road ; and Luisleui , . . . 

Loader!, (ieorge, ifB, Bedrord'pluce 
Ley, William Men iman, Bishops Stort/brd . 
Lucas, Colstuu, 3, Tig-tree-court, remjile ; Long 
Ashton 

JMotteram, .John Philip, Birmingham 


Mears St, John John, Bagshot ; and Diddington- 
* place, Peiitonville .... 

Marcon, Andrew, 4, Stafford-place, I’iinlico ^ and 
Bath 

MelJi^r, James William, 26, Edmund -place, Alders- 
gate-street ; Asbton-under-Lyne 
Meadows, John Oarnond, 25, Wbite-lion-etreet, 
• Islington ; and Glastonbury . 

Moon, Joseph Dobson, ll, Soley -terrace, Peiiion- 
ville ; and Sunderland .... 


Bcilft). 

To whom Artii'fi^d, Assigned ^ 

N. lloopor. Pump-court, J'emple. 

J. Tox. \b)ttinf;haui 

W. iloarn, Cariftibroolo', Isle of Wiglit ^ 

J. 11. Hearii, Nt ivport 
J. IIoluH's, Borking 

.L (joren. South AliJ.ton-streot 

l». Join's, IJamdly 

Airrnd King, P.ipfU-hnihlings, Teiij[>le-‘ 

Win 11. (iubstdi* Paper-huiidings, I'l'inplo 

Matthmv Keiinott, Dover 

Henrv I ngledew, N e\vcarttle-upon-'r yne 
Samuel King, -'2, W iliiiifo Jon-Sipiare ; Kut^ivuTa 
inn 

John Thomas Pilgrim, Afljorstone 

(Jiarles Ford, f lloomsburv-srjuarn 
J(,hn ]M, l eesdale, l‘'euchureh-streot^ 

G. 1. Fiehlincy Ivichmond, 

I hot!ia.s W ailvor, Turtii vaTs-inii 
l*(*ter \V ri^lif. l*aj»or-huildinu.s 

tL S. I'ailowtlown, l*a[n*i-huildings 
A tt waters, Paper-huildings 
A, King, I’apei-huildiijgR 

G I ) bcrr Step hen s, N o rlhu ml ue 1 !uid-iitre<4 
(Jiarles Lewis,!), G rusvimor-stroet 

Wm. Beamont, Warrington 

Charles Iliuirv Stodmuri, G uiUlimll-chambt rs, 

William Harding, Burslem 

William Lomien, liedibrd- place 

John Jiaron liowker, Bishops Storlf<U(l 

llenrv Ahbolt, liiistol. 

James Motieram, Birmingham 

V\ itiiani G. Kell, Soutiiimijuon-street 
James Alintm-am, Biru.nigham 
G. E. Mursderi, JlanchcNSfor 

John Meurs, Bagsliot 

Robert Cruttwell, Balli 

James Mellur, .A sbton-under-Lyne 
Robert James, Glastonbury 
George Mathias* Glastonbury 

11. Brown* Sunderland 





Attorue]f$, to 


Kobk, ’nioniM Shepherd, York ; l,Ever6t-#treet . Henry AnderMW, York 

Charles Lever, 10, King*s-road 

Kann, John, Maacbester ; and Hochdale . , Phillip Vaughan, Brecon 

Joseph Blunt, jnoe, 3> Wifichester^buildinga 

Newbould, John, 10, Great Coram-street, South- 

ampton*row Satnuel Walker, 29, Lincoln'a-inn-lields 

Perkins, Hichard Wicksted, Warrington . . Joseph Wagstaffe, Warrington 

Pritchard, Henry Devereux, 6, College of Advo- 
cates, D(»r!ors’ Commons . . . . G* A. Kilgour, Upper Harailton-terraee 

Poore, PJiilip IJenry, 29, Alfred-street, Bedford- 

aqufire ; and Andover William Kverett, Andover 

Pickering, Arthur Proctor, Clapham . • . Ed ward Rowhaid Pickering, Stone-buildings 

Palwibv, Francis Dauby, Uttoxeter e . • Paul Waite, Uttoxetor 

E, Blagg, Uitoxetcr 

Pierce, Walter, 23, \V barton-street, Pentonville . Edward Bryant Garey, Southampton-buildinga 

Palgrnve Simpson, IJodforcl-row 

Parker, James William, Louth . . • - Frederick Lucas, Louth 

Parkes, Francis Josiuh, 3, Uj>per Seymour-street, Thomas VVilliam Purkes, Verulam-buildings 
Portmun- square • . • . • • 0. Austin Brookfield, Bedford-row 

C. Rich. Tverinan, Gresham-stroet 

Parker, Robert, jun., Greenwich .... Christopher Parker, Greenwich 
Phippard, William, I, Regent’s-ploce, FXst, 

Kegeni square ; Warebam; Everett-street . Thomas Phippard, Wurehain 
Penny, Arthur Kdmund, 4, Lincoln’s-inn-fields . Richard Barker, Chester 

Charles Wilson, Bedford-row' 

partTidge,George Anthony, 3, Verulam-buildings ; Robert Williiiin l^n•meter, Aylaliam 
Lynn ; Mill-street, llanover-S(]UHre , . Charles fioodwin, Lynn 

♦Prescott, (leorge William, 33, ('harlotte-streot, Thomas Mortimer Cleoburey, SOJ, Sack ville-street, 
Islington ....... l*iccudilly 

Reece, Richard, 6, North-place, Graves- inn -road, 

and Ledbury . . . . " . . . Williatn Reece, Ledbury 

lioclwell, Henry Blyth, 63, St. Andrew's-road, Pldward Norton, Diss 

Upper Norton-street ; and Camberwell . • John Day, Margaret-street 

Frederick Browtq Margaret-street 

Randall, Edward Broclribb, 29, University-street, 

St. Pancras; Shirley . , ... James C. Sharp, Soulhaiupton 

Reed,* v\ iiliam , 43, Nod-street, IsVmgtoi;*; Grays- 

more ; Wells street ; Downham-market * Thomas L. Reed, Downliam-market 
Rogers, 1 lender, 35, Sidmoutb-streel, Regent’s- 

square; the lledory, Camborne . . * William llockin, Truro 

RoyW, Ihomus Vernon, 22, Grove-end- road, St. 

John’.M-wood ; IManchestcr .... Edward Allen, Manchester 
Rowley, J.nw' Pemberton, 14, Alfred-street, Bed- 
ford- stpmre ; Eclgbnston .... John Rawdins, Birmingham 

Roberts, Llewelyn Lloyd, Bangor . . . Arthur Troughton Roberta, Mold 

John Hughes, oangor 

Rees, Arthur Harris, 26, Obester-place, Kenning- 

ton ; Castle Donington ..... Marcus Huisi), Castle Donington 
Ray, Henry Carpenter, 61, Upper Brook-street, 

, Iron Acton ....... Henry Riiv, Bristol 

RSberla, \V illiaiTi, jiin., 12, TookVeourt ^ Newnhurn William Roberts, Kcn., Coleford 

Juinf3s Win lie, Newnham 

Robinson, Charles Thomiis, 2,Ilurcoiirt-builclings; 

2, Prospect-place, Hampstead ; New Millinaii- Octavius Robert Wilkinson, St. Neots 
street ........ William AI. Benett, Rayinond-buildings 

Selby, John Caleb, 7, FeatherstOTm-buildings, Hoi- Knowles King, IViaidstone 

born , Sheerneas; Tuvistock-j)Inco , . Robert Edmeades, Sheerness 

Smith, George, 9, Tokenhouse-yard ; Islington; 

and Salisbury ..... . John Lush Alford, Salisbury 

Swan, Henry, 20, Great J ames-street, Redford- 

row ; Castle Donington .... Robert Swan, Lincoln 

Stedinun, Charles Edward, 13, Bargt>-yard- 
cliumbers, Bucklersbury ; Fakenham ; Hel- 

houghton ; Great Dover-street ; and Baker- Henry Stokes, Fakenbara 
street ... ..... Jolin V\ bite, Barge-yard-ohambers 

Sawbridge, Charles, 17, Lower Park-street, John Watson, jun., Trafalgar-square 
Islington . . • . . . . John Watson, Wood-street 

Shepherd, Arthur, 2, Atkin's-road, Claplmm-park . Henry Bradley, Harcoiirt-buildings, Temple 

John Bridges, Red Lion-square 

Simmons. Frederick George, 25, Camden-street, 

North, Camden Town; and Exeter-street, 

South. Camden Tow’n ..... Henry Hall, 16, New Boswell-court 
Skipworth^ Philip George, Carlisle • • . Silas Saul, Carlisle 


♦ To be Admitted in the Common Pleae» all the others are for the Queen's. Beoob. 



Sykes, TJioraas, 6, IIang;er/br(l*«treet, Straad ; 

Sheffield , , . , . . , George Mnthewman Jervis, Sliefri**ld 

Sheffield^ Williain, Mere-street, Hackney • • Isauc Sheffield, 68, Old flroad-sireet 

Shepherd, John Builen, Coslbournebrooke, near William Jiunt, jtin., Stourbridge 
Stourbridge; Hurnsbury-row, Islington . John Harwurd, Stourbridge 
Shepherd, George, Upper Georg e-streel, Portman- 

square ; lleverJey Henry John Shepherd, Beverley 

Spickett, r.dward Coluett, 39, Torrington-squure ; 

• JJriitgend WiJliana Lewis, Bridgend 

Shuttleworth, Fnuconbeig, Tottenham Green . George Augustus Crowder, 57, Coleman-street 
Saunders, Thomas James Goulding, 52JO, Lly-plnce ; 

« West i^oUge, Haininersmitli .... Tboinus Saunders, Guildhall 
Stuart, \\ iiliauj, Aienidule, near Wolverhampton , William Clark, Wolverhampton 

Frederick Sparrow, Wolverhampton 

Tucker, Samuel Ward, 9, Tokenhouse-} ard ; and 

Lslingion P. M. Chitty , Sharteshiiry 

Townsend, Frederick, ‘24, Great Percy-street, Man- William Trice LMik hard, Taunton 
chesier-stieet; Gray’s inn-road ; Cockernioulh ;* John Steel, Cockermouth 
Truwhiit, (ieorge, jun., Cook*s-court . . George I ruwluti, Couk’s-court 

Truw’hiti, Charles, t?, Cook’s-court . , , George 'I'ruwliitt, Cook's-court 

Ternjiler, Charles Copland, 16, George-street, 

Greenwich; Bridport ..... James Tern pier, Hridport 

Tow’iisoii, John, Kirkljy Lonsdale . . , 'Lhomas Fastliam, Kirkby Lonsdale 

Warner, William Harding, 7, Milman-streef , Henry James Harvey, Bath 

J3e{l ford-row ; (Jlapton ; and Chipham . . George Dawei. Angel-court, Throgmorton-streot 

Watts, Peter Ilobert, 13, Sr. Tanl’s-teriace, Cam- J 

d^‘ri New Town; and St. JJriaverR . • F. T. Bircham, Bedlord-tow 

Waddiiove, ICdward, jun., 59, Montugue-square ; 

and l.eamingtoii Priors .... John ITass Hanhury, I.eamii»gton Priors 

Wood, Richard, York ...... John Woml. York 

Wilson, 'I hoinas, 521 (), Maidullill; and Preston . Joseph B. Hickson. Preston 

Thomas Wright Nelson, Grcshunjqdiice, Lorn 
bard-street 

Wallis, John Chapman, 2, King-street, Portman- 

squaro; Bristol ...... Brooke Smith, Bristol 

Wilkinson, Joseph, York ..... 'Ihomus Ward, York 

Henry' Pearson, York 

Wisewould, James, jun., 14, Lacoy-terrace, New- 
ington .... ... William Dimes, 20, Pall Alall 

Winfred, William, 31, Hart-street, Bloomsbury- 

square , , . . • • / Charles Addis, 10, Great Queen-street, Westminster 

Noiice^^o/ Admission for Trinity Term^ to be added to the List pursuant to Judges* Orders 

Brown, John Georgre, 22, F'.dwiyrd-street, Ilnmp- 
stead-roud ; Belgrave-street, south ; Kccle- 
stone-street, south ; Shaflesbury-terrace, Pim- 
lico) and Chelsea . • . • . J. Brown, Newcastle-upon-'ryne 

Clarke, Samuel I hoinas, 52, 'Pavistock-squaro . Henry J. Jones, Church-court, Clement’s-lane 
Dunn, Henry Bidwell, Pembroke terrace, Ken- William Drake. Fast Dereham 
sington ........ J. Turnley, Walbroke-liouso 

Hayward, Charles Edwards, 40, Berniird-street, 

Kussell-square ; Holland-place, Kensington.; Messrs. M'odd and Waters, Winchester 
Euston-place; Btow Fort; and Winchester • Williams and M’Leod, Temple 
Jones, Charles Edward, 34, Alfred-place west, 

Brompton ; Cainden-road Villas . . . J. A. Young, St. MildredVeourt 

Lyne, Thomas, Woodbouse, near Wbitebaven; 

and Spring- place, Bag nigge-road . . - W. J. Lyne, Whitehaven 

Fattinsou, Thomas, Heireai, Haverstock-hill, Samuel Bnibncr, Liverpool 

Hampsteud-road ; and Kirkby Stephen . . M.Hewiison, Kirkby Stephen 

Taylor, Richard James, 35, Poultry ; and Dorston- E. Pritchard, Hereford 

house . . ..... J . Robinson, Queen-street-placo 

Terry, William, 5, Great Ormond-street ; and 

Northampton Thomas Scriven, Nortb/impton 

Ton*, Joseph Hooley, 1,5, Ampton-plnce, GrayV 

iiin-road ; Witfieridge ; 2, Old-square, Lin- . j 

coin s-inn ; Nicbolas-Iane .... William Corains, Witbendge 
Turner, Frederic Foote, 18, Craven-street, Strand ; 

and Langport ••••■. N. Broadmead, Langport 
Whdlley, Geoige, 8, Lowther-cottages, Holloway . G. L. Whatley, Mitchel Dean 

G. Becke, Lincoln Vinc-fielda 

l^arry, John. 38, Upper Berkelej-street, Port- 

inan-square Charles Henry Radcliffe, Salisbury 

Windsor, William, 17, Sidmouth-atreet^ Regent 's- 

square; mad Birmmghaai ... • S. Daiika,‘Birntiagbam - 
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Notes of the Week, — Skperior Cowrfs t hom Chancellor 

NOTES OF THE WEEK. 1826, and fills tlie office of Recorder of Warwick 

— — and Lichfield. By his promotion, the more pro- 

RECENT APPOINTM ENT. fitable and responsible officc, known in the pro* 

H. Waddington, Eso., of the Midland fession as " the Attomey-Generars Devil,” also 
Circuit, has been aj)pointefl Under Secretary of becomes vacant. Mr. Waddington has filled 
State to the Horne Dejrartinent, in the place of this situation since the elevation of Mr, Justice 
Samuel Man h Phillips, Escj., who has resigned. Wightman to the Bench, during Sir John, now 
Mr. Waddington was called to the Bar in June, Lord, CampbeU’s Attorney- Generalship, 

RECENT DECISIONS IN THE SUPERIOR COURTS, 

JtEPORTED BY BARIUSTERS OF THE SEVERAL COURTS. 


ilorh Cljanccllnr. 

ArrowsmUli v. HilL May 4, Ifi4S. 

RECOVERV OF DAMAGES FOR DETENTION IN 

FKISUN ON ABANDONED WRIT OF AT- 
TACH M ENT. 

Unlf'ss fjoth parties consent, the Cnurt iviU not 
grant ft refereyice to the Master tn assess the | 
darnaf/es sustained hy defendant hy reason \ 
of detention hi custody, under an abandoned ; 
writ of attachment issued by tbe plnintif, \ 
An at fion at law is The proper remedy, I 

Mr. Swanstfyn^ with vidiom was Mr. Tripjj, | 
stated, that this was a motion of appeal from i 
an order at the Vice-tvhaneellor Knight Bruec, j 
directing a reference to the Master to inquire j 
and report what damages, if any, the defendant ' 
had sustairred, hy reason of his detention in j 
c*usto(l\s under the following circumstances. I 
M’he defoirdant being in contempt for want of i 
answ(*r, the ])laintifi’ issued in December, 1<S1G, ; 
the usual writ of attachment, and lodged it with 
the sherdL Previously to this writ being (‘xe-j 
ciited, the defendant put in his answer, and the 
plaintifi’ excepted to it. I’lic defendant was 
suhsequeutly, (in Sopteinher, 1847), taken in 
execution under a writ of ra. sa, imconnccted 
with the suit, and having given t)ie usual l)ai]- 
bond on thal writ, claimed his discharge from 
ciistod)'. Tlic ollicer of the shcrifi', however, 
tlic writ of attachment being still in tlic oilice, 
detained the defendant until the latter liatl also I 
procured sureties, and entered into a ]>ail-boiid j 
in respect ol that writ. U’he defendant was in j 
conserjiumee kept longer in custody for the ' 
space of about two lumrs and a half. Uj)oii 
motion by the deleiidant for the delivery up 
of the last-mentioned bail-bond and the re- 
payment of his costs and c.\j)enses in res[)ect of 
it, tlie Vice-Chancellor had made the order 
which was now a})j)ealed against. The learned 
counsel submitted, tliat these proceedings were , 
unkriown to tlie plaintifi* and were the acts of | 
the sherifi*’s ofiicers, and that tlicre was no pre- 1 
cedent to justify such an order, where the 
alleged wrong-doer wished for an action at law. 

Mr. James Russell and Mr, IV, T, S, Daniel, 
in sujiport of the order urged, that the plaintifT 
ought to liave informed the sherifT that the writ 
of attachment was no longer to be acted upon, 
and it would then have been duly returned to 
the Record and Writ Clerks" Ofiice. The 
question was, whether the leaving of the writ 
in the office of the sheriff after it had become 
inoperative, was such an undue process of the 


Court as to give the Court jurisdiction in re- 
spect of any wrong attributable tliereto. 

I'lie Ijord Chancellor, without calling for a 
Veply, said, it was admitted on both sides 
that process under the writ of attachment had 
be(‘ome inoperative, and it was clear that the 
sherift’had improperly detained the defendant. 
The latter came lieve for relief, and it was (piite 
true, as a general rule, that this Court would ad- 
minister such relief, and not allow an action 
to be brought in respect of any abuse of 
tlie jiractiee issuing out of its own practice. 
In this case the |)laiiititr was doubtful svhether 
he ought to have given notice to the sheriff 
to return the writ; and he xvas willing that 
the defendant should bring an action at law 
against him in respect of it. The order of 
the Vice Chancellor must he discharged, with 
liberty for the defendant to bring such action as 
he should he advised. Costs of the motion to 
he reserved until such action should be brought, 
and if not brought within a limited time, costs 
of tl<e int)tion before his Honour to be given to 

the plaintiff. 

^ l\nll<i iffoiiit. 

Fussell V. Sauyer* Peb. 9, 1848. 

PAYMENT INTO COURT. — TRUST FUND. 

The. Court refused to make au order ayainst 
four trustees to pay into Court a trust fund 
admitted by the answer to have been at one 
time in their joint possession , hut slated to 
have been many years since received by one 
of them only, though it appeared to have 
been applied by him in a way ivhick 
amounted to a In each of imist, 

'J'his was a motion for the j)ayment into 
Court of two sums of 900/. and lipA 1 l.v. 2d,, 
under the following circumstances : — The suit 
was instituted for the administration of the 
estate of a Mr. Richard Sauger, who died in 
IS 19, and left his property to four trustees, — 
Messrs F. Edwards, J. B. Sauger, B. Sauger, 
and R. Brooks, His property comprised a 
sum of 1,500/. and the reversion of a sum of 
400/. which fell in in the year 1827. The first 
sum was received by Mr. Brooks, and invested 
by him in the 4 per cents, in the names of all 
four trustees. When the 4 per cents, were 
com'^erted into GJ per cents., the money was 
again received by Mr. Brooks, and lent in the 
names of the two Messrs. Sauger, to a Mr, 
Barrett on the security of a life interest and a 
policy of insurance. Mr, Barrett died in 183^, 
when the money lent on mortgage had been 
received by Mr. J. B. Sauger, by whom part 
had been paid over to the residuary legatees of 
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Mr. Richard Sauger, and the remainder, con^ 
Btitutingthe 900l. before mentioned, had been 
dealt with in a manner by which it appeared to 
have been lost. The 400/, was also received 
when it became due by Mr. Brooks, and in- 
vested in the names of all four trustees, by 
whom it had been distributed among the re- 
i|iduary legatees, with the exception of the 
119 /: 11s. 

The trustees submitted to bring the last sum 
intg Court, but in respect to the 900/., con- 
tended that the Court ought not to make an 
order against all the hmr trustees upon an an- 
swer wdiicli admitted the possession of the 
money by one only. The question was not now 
of the ultimate liability, but of tlie liability of 
tile trustees upon the answer. 

Oil the other side it was contended that the 


tifTs costs of the suit to be taxed by the 
Master* 

Mr. J. J. Jervis appeared on the motion for 
the plaintiff, and suggested that although the 
regular mode for the plaintiff to recover costs 
would be to have the suit conducted through 
its various stages and then have the costs 
taxed in the ordinary way, yet that course of 
proceeding would only burden the defendant 
with additional and unnecessary exj»ense, and 
that as the object of the suit had been obtained, 
the Court might now, on the affidavit of plain- 
tiff’s solicitor, order the costs to be taxed and 
paid, lie cited as an authority for this position 
the (ibservations of the Master of the Rolls in 
Si veil y, Abraham, H Hear, .598. 'riie defend- 
ant did not appear. 

The Vice-Cha7iVelJor made the order ae<‘ord- 


admission of the fund having been at one timej ing to the notice of motion, observiim »hat he 
in the })Ower of all the trustees created a | considered it a vt*ry reasonabh' and pro[)cr ap- 
liability in them all, wbicb could be removed i plication under the circumstariccs. 
only by showing that it had been subsequently j 
pro perl y i n vested . 


Mr. Tamer and Mr. Batien for the motion. | 
Mr. Kinder slet/ and Mr. Gordon contra. ' 
The cases of Bourne v. Mole, s Beav. 17i 
and iT/yer V. Montrion, 5 Bcav. 14(), were re- I 
ferred to. | 

Ijord Lanf/dale said, the question on a motion | 
like the jiresent was, whether he could find an | 
admission either tliat the jiarty luid the money, j 
or having bad it, bad placed it out of bis bands ' 
by some simple operation, so that it might easily 
be recovered. But the inference of liability in 
this case came from a long deduction of facts, 
and he thought that the case did not fall within 
the rule recognised V)y tlic (3ourt. He must 
therefore refuse the motion, except as to tlie^j 

119 /. l i-v. 

SHJiftr^CbflUcrlTar of (iJuglitiilf. 

Winier v. Vizctelli. April *27, 1 B48. 

SUBMISSION OF T>E FEN DA NT TO PUAINTIFF’s 
DEMAND. — INTEKUOCUTORV APPLICA- 
TION. — COSTS OF SUIT. 

Where a bill had been filed, and the defend- 


>TifC:^€*f)anrd(oi Kiucjf)t 13rurc. 

St, John V. (rlbson. Dec. 1S47. 

CONS'rRTJC'I'TON OF TRUST. 
a settlement , trusts of stock 'mere declared 
to be for several persons male and female 
etjualfa, and as to each female, her share to 
be retained, and the income paid to her for 
her life for her separate use, and after her 
death upon trust for such persnu as she 
should bif tv'l/l appoint, ami in default, for 
the crecutors or adminlstratorH, or other 
the personal representative or representa- 
fives of such feunde absolutely .* Meld, Ihai 
each female mas en fit led to an absolute in^ 
terest in her shore, and to a transfer of the 
same. 

By u settlement dated February lOtb, 1830, 
the trusts of a sum of .5,000/. stock, which 
had lieeri transferred into the names of certain 
trustees, were declared to be for Harriett 
(libson, Ann Gibson, Isabella Gibson, Henry 
Gibson, I'homas Gibson, Edward Gibson, and 
Serena Gibson, or such of them as should live 
to attain the age of 21 years equally. In the 


ant thereupon siiomit ted to the demand of 
the plaintiff'; on an applicatum by the | settlement was contained a pro vi.so declaring 
plaintiff that the costs of the suit might be \ that, as to the sliarc.s of sucli of the said iier- 

j 7 7 • / 7 ... ■, r. , « , .1 1 


taxed and paid by the defendant, ivithout 
any further proceeding in the cause being 
taken, order made accordingly. 

On the 7th October, 1847, tlie plaintiff filed 


sons before-named as were females, the t:a[)ital 
of such share or shares should not be. ])aid over 
or transferred to them absolutely on their at- 
taining the age of 21 years, but should be re- 

. • 11 .1 . . . . i' . u 


a bill against the defendant to compel the per- ! tained by the trustees or trustee for the time 


forinance of an agreement for a lease. On the 
20th of March, 1848, before any further jiro- 
ceedings whatever had been taken in the .suit, 
the defendant accepted the lease and executed 
a counterpart, at the same time agreeing to pay 
a certain sum by instalments, such sum being 
the amount of a quarter’s rent, the value of 
certain fixtures, and the costs of the suit, and 
also agreeing to give to the plaintiff a promis- 
sory note for the amount. Defendant did not 
pay the first instalment at the time mentioned, 
mw give his promissory note, whereupon, on 
the 15th of April, plaintiff served him with a 
notice of motion to the effect that he might be 
ordered to pay to the plaintiff forthwith plain- 


being, and continue to be invested in the same 
stock, or invested in other stock at their dis- 
cretion, upon trust, as to each of the said 
females, to pay the dj\’idends, interest, and 
annual proceeds of her share of the said trust 
funds as the same should be received after the 
attainment by .such female of the age of 21 
years, into the jiroper hands of such female for 
her sole and separate use during her life* And 
it was declared that from and after the decease 
of each such female, then upon trust, as to );he 
principal of such share or shares, and all divi- 
dends and interest then due and payable 
thereon, for such person or persons as she 
should by her last will and testament appoint. 
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and in default of such appointment, for the 
executors or administrators, or other the per- 
sonal representative or representatives of such 
female, absolutely. 

On the marria£ 3 :e of one of the female cestui 
gue trusts with Mr. St. John, her share of the 
stock was transferred into the names of trustees, 
the defendants in tlie suit ; and by an in- 
denture dated April 19th, 1841, it was declared 
that thej should be; possessed thereof in trust 
for Mrs. St, .lohn for life, and then for the 
children of the marriage ; and it was declared, 
that if Mrs. St. John should survive her hus- 
band, and there should- be no children of the 
marriage, the defendants should stand pos- 
sessed of the stock upon such trusts as Mrs. 
St. John should by deed or will appoiiit. i 

Mrs. St. John survived her husband, and 
there were no children of the marriage. Mrs. 
St. John by deed aj)pointed the fund to herself, 
and called upon tlie defendants for a transfer. 
The defendants declined to make the transfer 
on the ground that it was doubtful whether, by 
reason of the expression ** executors or admi- 
nistrators, or other the personal representa- 
tives,” in tlie deed of the loth of Februjuw, 
1836, Mrs. St. John had an absolute inteflit 
in the stock. 'I’he bill was therefore filed by 
her against them, praying a transfer to her of 
the fund. 

Mr. Russell and Mr. Simpson for the plain- 
tiffs. 

Mr.^wanston and Mr. Headlamp for the de- 
fendants, submitted whether the plaintiff was 
entitled to a transfer under the words of the 
original settlement. 

His Honour said, that he thought that the 
plaintiff under the original settlement and the 
other circumstances stated, had acquired an 
absolute interest, and was entitled to the 
transfer. 

ISructi. 

(Before the Four Judges.) 

Wilding v. Temper let/, Easter Term, 1848. 
AFFIDAVIT OK DEBT UNDER 5 & G VICT. C. I 
122. — COSTS OF SUIT. j 

A plaintiff making an affidavit of debt under 
the 5 6 Viet, c, 122, should claim what 

remains due to him after giving credit for 
what is due from him to the defendant. 
Where a plaintiff erroneously made an 
affidavit of debt claiming K)/. more than 
was really dney but the mistake was ex- 
plained by the particulars of demand an- 
nexed to the affidavit y the Court refused to 
allow the defendant his costs of suit under 
the \0tli section of the act, 

A RULE nisi had been obtained in this case 
on the part of the defendant, calling on the 
plaintiff to show cause why he should not pay 
certain costs under the 5 & 6 Viet. c. 122, “ An 
Act for the Relief of Insolvent Debtors,” which, 
by section I 9 , enacts, “ that in every action 
brought after the commencement of this act, 
wherein any such creditor is plaintiff and any 
such ^ trader is defendant, and wherein the 
plaintiff shall not recover the amount of the 
sum for which be shall have filed an affidavit 


of debt under the provisions of this act, such 
defendant shall be entitled to costs of suit, to 
be taxed according to the custom of the Court, 
in which such action shall have been brought, 
provided that it shall be made appear to the 
satisfaction of the Court in which such action 
is brought, upon motion to be made in Court 
for that purpose, and upon hearing the parties 
by affidavit, that the })laintiff in such action 
had not any reasonable or probable cause for 
making sucl) allidavit of debt in such ainoKnt 
as aforesaid, and provided such Court shall 
thereupon, by a rule or order of the same 
Court, direct that such costs shall be allowed 
to the defendant.” 

The plaintiff made an affidavit of debt, in 
which he claimed from the defendant the sum 
of 99 /. I7x. 9(7., but by the particulars of de- 
mand fui nished by the plaintiff anti annexed to 
the affidavit, it appeared that the orij»inal debt 
was 1()()7. 15.s\, and he then gave credit to the 
defendant for 10/. 17.f. 3(7. Fhe verdict was 
ultimately given for the sum of 807- 

Mr. Serjeant Sliee now showed cause. The 
provisions of the act of parliament do not apply 
to the ]>resent case, where the error committed 
in the account has evidently arisen from mis- 
take, .and not from any improper motive on the 
part of the plaintiff, Sherwood v. Tat/ler'^ was 
a decision on the 43 G. 3, c. 46, which directs 
that the defendant shall l)e allowed his costs 
when he is arrested for a larger sum than is 
found to be due, provided it shall appear to the 
Court that there was not any reasonable or pro- 
bable cause for such arrest. The defendant in 
that case was arrested for 3277., and an arbitra- 
^>or found the sum of 2507. to be due, and the 
Court held, that it was not a case under that 
act to entitle the defendant to costs for a ma- 
licious and A’^exatious arrest. 

Mr. Butt and Mr. Maynurdy in support of 
the rule. It is not contended that there was 
any malice on the part of the plaintifl’, but in 
the terms of the statute there was not any 
reasonable or probable cause for making the 
affidavit claiming 107. more than he knew to 
be due. The statute does not apply to a set- 
off, but the j)laintiff should state on his affi- 
davit tlie sum actually due to him on a balance 
of accounts. 

Lord Denman, C. J. It is our wish to place 
these applications on a clear and settled prin- 
ciple, that we may make these applications 
more rare, and confine them to a particular 
principle on which they are to be decided. I 
think that we must decide that the party is 
bound to make an affidavit of what remains 
due to him after giving credit for what is due 
from him and stating what he gives credit for. 
He has done so here. He states the debt to 
he 997 . 17 s, 9(7., but he shows how that sum is 
made up, for he states the original debt to be 
1007. 1 5x., and then gives credit for lOt 17^* 3(7,, 
and says that that leaves a balance of 997. 1 7 sy 9d, 
These figures show a mere mistake in the state- 
ment of the result. 1 

Mr. Justice Ratteson, I should be sorry to 

6 Bing. 280. 
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say tluit under tbia act of parliatnent a man ia on the evening it was^ so delivered to the 
entitled to make an affidavit of a debt when he daughter^ nor mat the defendant^ the tenant, 
knows that a debt to that amount does not did not understand the notice. It was, how- 
exist; but here the question whether he can ever, contended, that to make the service 
do 80 does not arise, for here, the affidavit of upon the daughter a good service on the tenant, 
debt must be taken in connection with the the notice must either have been read over or 


particulars annexed to it. The plaintiff has 
merely committed a mistake of saying 99^. for 
89^., and the particulars show that to be the 
case. 

Mr. Justice Wightman concurred. 

Mr. Justice Erie. If the plaintiff had been 
indicted for perjury on this affidavit, he must 
have been acquitted, for his oath is, that he is 
entitled to 99/. odd, according to the account 
annexed. That account shows that he made a 
mistake in stating the result of the calculation. 
As there has only been this mistake, the rule 
ought to be discharged. It appears to me to 
be necessary to remark further, that there is a 
great distinction between an affidavit to hold to 
bail, and an arrest in j)ursaance thereof, and 
an affidavit in bankruptcy calling on the party 
to come in and answer. Tlic latter is not the 
foundation of anything per se, but is a mere 
call ou him to give an explanation. It is like 
saying that the plaintiff has a claim for 100/., 
and that he knows the defendant has a claim 
for something by way of set-off, hut he does 
not know what. 

Rule discharged. 

Mmtl) |9racttcc Cuurt. 

(Before Mr. Justice Coleridge.) 

Doe dem, Kenrick v. Roe. May 1 1, 1848. 

EJECTMENT. — SERVICE OF DECLARATION. 

A declaration and notice in ejectment mere 
served on the daughter of the tenant in pos^ 
session, on the jtreniises, at 10 clock, l>. M.,* 
of the day next before the first day of 
Term,upon whichservice a rule nisi for judg- 
ment against the casual ejector was granted. 
On showing cause against the rule, affidavits 
were put in denying that the notice was 
read over and explained to the daughter of 
the tenant in possession when served on 
her. Held, that as the tenant in pos- 
session did not, in the affidavits used 
in showing cause, swear that he did 
not understand what the declaration and 
notice meant until after Term began, 
the service was sufficient, and the rule 
must he made absolute. 

In this case a rule nisi had been obtained 
for judgment against the casual ejector, and 
the affidavit on which it was obtained stated, 
that the declaration and notice in ejectment bad 
been served on the tenant in possession, by the 
delivery of the same to his daughter on the 
remises, at 10 o’clock p. m. of the day next 
efore.the first day of the present term. 

Bovil DOW showed cause on affidavits, which 
denied that the notice was either read over or 
explained to the defendant’s daughter, hut 
which did not deny that the declaration and 
notice had come to the defendant’s possession 


explained to her. It was also argued, that the 
service of the declaration and notice being after 
nine o’clock p. m., on the night before the first 
day of term, was too late. 

Unthank, in support of the rule, contended, 
on the authority of Doe dem, Downes v, Howe^ 
4 Dowl. 565, that the service was sufficient, as 
a rule nisi only had been granted, and that 
such rule wouhl be made absolute, unless the 
tenant on showing cause swore that lie did not 
understand the declaration and notice, or 
did not receive the same until after the 
commencement of the Term ; if this were 
not so. there would be no distinction be- 
tween the cases in which a ndc nisi, and those 
in which a rule absolute in the first instance is 
granted, and it would be futile to grant a rule 
nisi at all, for where a rule nisi only is granted 
it is always on the ground of some defect in 
the service. 

Cot€ridge,3. The Master informs me, that 
he is not aware of any case in which the dis- 
tinction contended for has been drawn. No 
doubt there are many reasons wliy the service 
of a declaration and notice in ejectment should 
be correctly made, but I sec good ground for 
holding this service sufficient, by treating-tho • 
service of the declaration in ejectment as, in 
cfiect, the same as the service of a writ in a 
common action. If the tenant had sworn in 
t^ie affidavits used in showing cause against the 
rule being made absolute, that he did not un- 
derstand what the declaration and notice meant, 
until after the term had begun, it would have 
taken the case out of the autliority of the 
case cited of Doe dem, Downes v. Roe. If the 
distinction between a rule nisi and a rule ab- 
solute in the first instance docs not exist, it is 
difficult to see why a rule 7iisi should ever be 
granted, as it constantly is in cases where the 
service is defective. I am of o})inion that the 
distinction does exist, and that this rule should 
be made absolute. 

Rule absolute. 

Court of Common tSlratf. 

Motley V. Webb. Easter Term, 1848. 

STAMP. ACKNOWLEDGMENT, 

The acknowledgment of an accommodation 
acceptance of a bill of exchange, though it 
contain also an agreement to provide f wide 
to meet the bill when due, is admissible in 
evidence without a stamp. 

This was an action on a bill of e.xchange by 
a first indorsee against the acceptor, and at the 
trial before J^rd Denman, at the last Maid- 
stone Assizes, the following UQStauiped docu- 
ment was received in evidence to support the 
defendant’s plea that the bill bad Wn ac- 
cepted for the accommodation of the drawer* 
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** Mr. G. Webb, — I hereby aeknoirledge that 
you have for my accommodation accepted a 
dUI of exchange of even date herewith for 25^., 
payable three rnonth« after date, and I agree 
to provide funds for the said bill when due.” 

The defendant had a verdict in his favour, 
upon that and the other evidence at the trial, 
and 

Pt^Ufrsdorff now moved for a rule to show 
cause wliy that verdict should not be set aside 
and a new trial had, contending that the docu- 
ment had been improperly received in evidence 
without a stamp, notwithstanding the cases of 
Tomkins v. Ashby ^ 6 Barn. & Cres. 541, and 
Mullett V, Huchisofi, 7 Barn. Gres. (339, re- 
lied upon at the trial. 

Per Curiam» The legal effect of the docu- 
ment was simply lliat of an acknowledgment, 
and the latter wonls did not in any way alter 
the legal effect, for they ex]>rcssed liotlnng 
more than the law would imply. It was quite 
clear, therefore, ui)on the authorities, that it 
did not require a stamp to render it admissible 
in evidence. 

Rule refused. 

©yrfjccpirr. 

John Marsh v. Rirhard Davis, Hohert Tibboit, 

Ja?nvs Dtwis^ and ^Villiam JCi'aus. Jan. 17, 

1848. 

ATrORNKY’s lilLL FOR VAROCUIAn BUSI- 
NESS. 

A retainer hy parish officers of an attorney 
on parish matters Is not hindiny on them 
together with their successors personally. 

Tins was an action for work arnl labour hy 
the plaintiff as an attorney. Ou the 1st Dee., 

1843, an order 'was duly made hy tlio justices 
for removal of one Hugh Jlughes and 
family from the parish of Caruo in tlic Ck>uiity 
of Northuinl)erland to the parish of Llanycil : 
under this order, on the 1 3th January following, 
no notice of appeal liaving been given, the 
overseers of Llanycil entered and rcsj)ited 
an ap])eal at the ensuing sessions, in April, 

1844. The api)eal came on for liearing at 
the subsequent sessions, wlien a prelimri 
nary objection was made tluit there had 
not been 28 days’ notice, 'riiis objection thi 
magistrates held fatal, and coiifirined the order 
with costs. In July, 1844, an order was: ob- 
tained calling on the justices to show cause 
why a mandamus shouhl not issue command- 
ing them to enter continuaiices and hear the 
^peal. Copies of this rule were served upon 
Richard Davis , who then, and from thence 
until and at the time of the corainencement of 
the action was one of the churchwardens of 
the parish of Carno, and upon Griffith Gittws, 
then one of the overseers of the poor of the 
fiame parish. One Enoch Morgan was then 
the other overseer of the poor, and the defend- 
ant, Robert Tibbott, the other churchwarden. 
After Griffith Gittins had been served with a 
Qopy of a rule nisi, he called upon the plaintiff 


at his oiSce to consult him on the Bubject> and 
signed a written retainer as follows : — 

Parish of Llanycil, Appellants. 

“ Parish of Carno, Respondents. 
^'To John Marsh, Solicitor, Carno. 

We do hereby retain you as our attorney 
to show cause on our behalf against a rule ob- 
tained,” &c. 

(Signed,) Robert Tibbott. 

Enoch Morgan x his rhark. 

“Griffith Gittins.'’ 

Tibbott shortly afterwards signed the retainer, 
and Enoch Morgan, the other overseef, put his 
mark. On 201, h June, 1845, the defendant, 
Robert Tibbott, gave the plaintiff notice in 
writing countermanding such retainer, in which 
heexjjressly declared that he would not be re- 
sponsible for any expenses the jilaintiff might 
incur contrary to his directions as well as con- 
trary to the wislies of the parishioners. Richard 
Davis was never asked to sign a retainer, and 
did not in any way interfere. Before the rule 
was obtained there was a change in the f)arish 
officers. In March, 1845, the defendants, 
James Dains and William Evans, were duly 
elected to the oHice of Churchwardens. Plain- 
tiff’s clerk saw James Davis repeatedlv, who 
asked how the matter was going on. l ie also 
saw William Evans repeatedly about it, but he 
took no active part. James J)avis often in- 
quired of Gil I ins bow the matter was going on 
in London. The rule came on for argument in 
'IVinity Term, 1845, when it was discliarged. 
Ill January, ]84(>, the plaintiff’ communicated 
the result to the defendant James Davis and to 
the jiarislhoncrs. Snbseqnently, on 2blh Jan., 
I84(», the jiUiintiff delivered to James Davis a 
hill of costs for these proceedings. All the 
defendants exjiressed their readiness to pay, 
but said there ^v'a.s a grudge in the [)arish. No 
bill was delivered hy plaintiff to any of tlie 
other defendants. James Davis afterwards 
caused a puhlie vestry to he h.eld, at which it 
was determined to resist payment of the hill. 
'I’his action was commenced in the following 
March. U|)on this state of fiicts, it was at the 
trial contended for the defendant, Uiatthe plain- 
tiff ought to he’ nonsuited ; first, on the ground 
that tlie deferidants were not the, proper parties 
to be sued ; secondly, that the delivery of the 
plaintiff ’s hill of costs to James Davis alone was 
not a sufficient delivery thereof under the 
statute 0 Sc 7 Virt. c. 73. A verdict was taken 
for the plainfitt' for the amount claimed, 
109?. 7s, Hd., and 4(Xv. costs, subject to the fol- 
lowing special case reserved for the opinion of 
the Court : — 

“If the Court should be of opinion that the 
action was properly brought against the present 
defendants, and that the plaintiff’s bill of costs 
was duly delivered in compliance with the 
statute, the verdict on both issues for the 
plaintiff Is to stand as entered : if the Court 
should be of a contrary opinion on either of 
the above points, then a nonsuit to be entered, 
or a verdict for the defendants, as the Court 
may direct.” 
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notice of his intention to dispute the ad^ 
judication. 


Townsend, for the plaintifF, contended that 
the defendants were the proper parties a^^inst 

brought; and it Thk bankrupt had given notice, under the 
was no objection that the defendant Richard 5 & g Viet. c. 122 , s. 23 . to show cause this 

day against the validity of the adjudication, 
thf ; IrLl! ffi ^ f inajon y ol „ ^ ^ ^ trader ear- 

thy, papsh officers, such majority bound the rying on business in the city of London, 
minority so as to render them liable to an jj. § jyn^ 0,1 behalf of the petitioning 

action. No nght of action had accrued against creditor, took a preliminary objection to the 
the palish officers who gave the retainer during sufficiency of tlic notice to dispute the adjudi- 
the time that they continued in office nor until nation. The notice to dispute w.as served on 
June, 18 ^-,, when al the present defendants the registrar, and on the solicitor for the pe- 
were m office. Rut then it woiild be said that titioning creditor, in the afternoon of Monday, 
e ex-overseers who retained the plaintiff had | ^jg^, |.|jp j-u show cause at the sitting of 
no power to hind their successors. Ihis leith^Ouurt „n this day. (the 9 tli Mav). By 
was ready to admit ; hut the successors might j .-ujc 13 of the General Rules and Orders, dated 
adopt the acts of their predecessors, and thus | ^ jt jgjff .. 

take upon themselves their liability in respect L,,.rson adjudged bankrupt intend to dispute 
of those acts, a very little would he con- ^ych adjudication, such person shall cause 
^ued to be sufficient to create this Imhdity „utice of his intention so to do to he served 
1 here was evidence that thci defendants had < the Tjcaitioniim' creditor or his solicitor, 

knowledge of, and hatl asseflted to, those acts j deputy re/^istrar of the Court , two days 

of their juedccessors in office, and by such [ Jaast before the day of showing cause against 
assent they had adopted tlios(3 acts as their : adjudication.’’ The rule was framed 

own. As in the case where an a'.^ent does an i wv.w.v nud as the 


without e.Yception or (|nalilication, 
bankrupt had not complied w'ith it l)y giving 
two days’ notice of his intention to dispute the 


act without authority, if the princi])al subse- 
quently affirms the act, he is liable. R. v. Ifcc.v- 
ton, 3 I . 11 . 592; Kirby v, Bmiisi.er, Cj ^ Ad. ! adjudication, it was submitted lie had no right 
IO 69 ; Malkm v. V ivkerstaff\ 3 B. Sc Aid. 89; i to be heard 

Rew V. RetUf, 1 Ad. & E. 1 90 ; JTC tea u v. | The fact that the notice to disjmte was only 
.Dw«/a, 4 Bmg. 722, j)er Best, (. . J. ; R. v. i about three o’clock in the afternoon of 

Miller, C) 1. R 208. j the previous day, was proved by the clerk <d*the^ 

neJsby, for the defendants, was not called j 

, i Mr. DAC/uvru, f()r the l)ankru]>t, adniiUcsl that 

Per Cvrinni, I he cases which have beeii 'iijf, service was iiot a compliance, with the rule 
Cited, when properly considered, will he. found i re(jaired two days’ notice at the 

to press against the iilaintiO' rather than in his contended the notice was ^uth- 

favour. Tlie contnic.tmg parties imglit make under the circuuistances. 'I'lie bruikrupt 

a contract, tfl hind t .e jiarisb funds, but not to I served with a iluplieate copy of the a'ljudi- 
bind all these jiartiu ^ personally. They caniKfl < Sligo, in Ireland, on JkVedrii sda'v the 

be regardet* as (laj .uers in trade. It mM.st ! 3 ,,jj ]vjay. [h; hastened with all convenient 
appear tiiat all fottr efendants are Jialile upon yp^^^d to l.ondon, but it was impossildc for him 
a personal retainer ; if the argument is, that; ' get the notice firepared and served at an 
they only meant to eontraet on the [lart of the ^ earlier jieriod than he had done. The statute 
parish, then no party is jier.soordJy liablt\ ! 5 ^ (3 Vict. c. 122 , s. 2:5 only gave the bardnmpt 
Knowledge anil assent will not make them ; days to disimte the adjudication, and al- 
liable; that is not sufficient. Nor can it be tiiuugb a trader resident in London might give a 
said that a man employs another as his at- ; two days’ notice v/i thin the five, it was inif)OS- 
torney from the fact that if the attorney re- i for a trader served with a notice in tlic 
covers in an action against him, he may repay 
himself out of the parish funds. 

Rule absolute for a nonsuit. 


West of Ireland to comply with the rule of 
Court. 

Mr, Commissioner Hnlroyd said, tliat if the 
objection was persisted in, he should feel him- 
self liound to give effect to tfie rule of Court. 
It might operate incorivenieiitiy in this par- 
ticular case, but the terms of the rule admitted 
of no doubt. 

Mr, Duncan inquirerl, if the facts he had 
stated were verified by affidavit, which the 
fmakrupt was prepared to do, whether they 
A notice to dispute an adjudication served would influence the Commissioner s decision. 
tmon the petitioning creditors solicitor the Mr. Commissioner Holroyd. I shoixld feel 
ebty before that appointed for showing cause bound to adhere to the rule. The notice to 
against the adjudication, is too late, dispute has been served too late, and it follows, 

• T V 7 .77 , . , the obiection being taken, that the bankrupt 

Even when the bankrupt has been se^ed mth cannot' be allowed in this Court to dispute the 
a copy of the adgudxcatton %n Ireland, he ts adjudication. 
bound by ihe ruk of court to give two days* *' 


CTourt of fSaukruptrii. 

In re Delany. May 9 , 1848 . 

NOTICE TO DISPUTE ADJUDICATION. 
WHEN TOO LATE. PRACTICE. 
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&ourt0 of 'Squltg. i 

CONSTRUCTION OF STATUTES. | 

fFor the previous Sections of this Series of 
the Digest in the present Volume, 

See Law of Attorneys, p. 18. 

Law of Wills, p. 37.] 

ALIEN, 

Heir at Law. — British subjects seitlimj in the 
United States since their independence. — Ab^ 
juration of the realm. — Stats. 3 Jac. 1, c. 4, ss, 
22, 23 ; 4 G. 2 , c. 21, s. 2 ; 13 G. 3, c. 21 ; 4 
G. 2, c. 21, A., who was by birth an English- 

man, emigrated to the United States of America 
after the recognition of their independence by 
the treaty of 1783, and look the oaths of obe- 
dience to the American government, and of 
abjuration of all other allegiance,— married an 
.American woman, and had a son of that mar- 
riage (/?.) born in the United States. B. had 
a son (C.), who was also l)orn in Anienca, out of 
the Queen’s dominion : Held, that C. was capable . 
of inheriting real estate as a British subject with- - 
in the stats. 13 G. 3, c. 21, and 4 G. 2, c. 21, | 

'J’he abjuration by a British subject of his I 
allegiance to the Crown, and his promise of | 
obedience to a foreign state, although it might ! 
liave^endcred him liable, under the statute 3 | 
Jas, 1, c, 4, ss. 22, 23, to the penalty of high j 
treason, does not therefore disqualify the chil- 1 
dren of such Britislv subject from inheriting, I 
in the absence of any attainder of such British j 
subject by judgment, outlawry, or otherwise. 

The exclusion from the benefits of the stat. 
4 G. 2, c, 21, s. 2, of the children of fathers 
who, at the tim,e of their birth, were liable to 
the penalties of high treason or felony in case 
of the returning into this kingdom or Ireland 
without the Royal license, is not to be con- 
strued as requiring the Court to determine in- 
cidentally, and in the absence of the party 
charged, that he has been guilty of high 
treason or felony ; but the exclusion must be | 
construed, as restricted to that class of offences I 
in which the penalty is annexed to tlie fact of 
returning witiiout license. 

The privileges which the stats. 4 G. 2, c. 21, 
and 13 G. 3, c. 21, confer, are the privileges of 
the children, and not of the father ; and, there- 
fore, acts intended by a British born subject to 
have the effect of acts of abandonment or ab- 
juration of his rights in that character, do not 
deprive his children of the benefit of the stats. 
4 G. 2, c. 21, and 13 G. 3, c. 21, unless such 
acts bring them within the disqualifying pro- 
visions of those statutes. , 

A person claiming the benefit of the stat. 
13 G. 3, c. 21, does not lose that benefit only 
because he does not conform or qualify in the 
manner i>rescribed by sect, 3 of that statute 
within five years from the accruer of his right 
or interest. Fitch v. Weber, 6 Hare, 51. 

Csee cited in the judgment : Doe d. Apbmtttv v# 
Moleaster, 5 B. A C, 77j. 


BOND. 

See Usury. 

BUILDING SOCIETY. 

Purchasing members. — Redemption. — Lia^ 
bility of future subscription, — The plaintiff be- 
came a member of, and purchased tvvelve anda 
half shares in a building society, constituted 
under the stat. 0 & 7 W. 4, c. 32, and the so- 
ciety advanced a sum of 750/. in respect of 
such shares, upon a conveyance of certain pro- 
perty to the trustees of the society, by way of 
mortgage. According to the rules of. the so- 
ciety, J0.V. per month subscription, and 4 a\ per 
month redemption moneys, were payable on each 
share, until a sum of 1 20/. per share should be 
realized for the non-purchasing members. On 
a bill against the trustees for redemption : Held, 
that upon the terms of the mortgage-deed and 
the rules of the society, the plaintiff was en- 
titled to redeem only upon payment of all the 
future subscriptions on his shares until the 
dissolution of the society, the probable dissolu- 
tion of the society to be ascertained by calcula- 
tion, and the future payments to be treated as if 
immediately due. Mosley v. Baker, 6 Hare, 87* 

CONSERVANCY COMMISSIONERS. 

Under an act of parliament by which the 
conservators of river banks were empowered to 
apply the funds under their control (which 
were raised by a rate upon the proprietors of 
adjacent lands) “ in doing, constructing, and 
executing all such works, acts, matters, and 
things as they should from time to time deem 
necessary, pro]>er, or expedient, foi» putting the 
b^nks into and maintaining the same in a per- 
manent state of stability.’’ Held, that they 
were authorized to apply a portion of the fund 
in watching and, if necessary, opposing a bill 
in parliament for a project lower down the 
river which was likely to be injurious to the 
banks under their superintendence. Bright v. 
North, 2 FhilL 216. 

COPYRIGHT. 

1 . The copyright of an article written for the 
Encyclopaedia Metropolitana, and paid for 
without more ; belongs to the author of the 
article, and an injunction granted to restrain the 
proprietors of the Encyclopaedia from proceed- 
ing to publish the article in a separate form. The 
Bishop of Hereford v. Griffin, 35 L. O. 342. 

2. Musical compositions. — I’he copyright in 
musical compositions is more extensively pro- 
tected than the copyright in dramatic pieces. 
Russell V. Smith, 15 Sim. 181. 

EVIDENCE. 

Lord Denman* s Act. — Co» defendant in same 
interest. — Where there are two defendants 
who have exactly the same defence, the 6 & 7 
Viet, c. 85, does not render the evidence of one 
admissible in favour of the other. Monday v« 
Guyer, 1 De G. & S. 182. 

INFANT^ 

1. ll Oeo. 4, and 1 W.4, e. 47*— Convey- 
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ance by infant ordered, without reference to the 
Master. Coombe v. Chapman^ 34 L. O. 421. 

2. A petition under Sir E. Su^^den’s Act, 
(1 AV. 4, c. 65,) for payment of dividends be- 
longing to an infant, ought to be the petition 
&f the guardian solely, and confined to the ob- 
ject of payment merely. The bank having re- 
fused to obey an order granted upon a petition 
seeking payment, and also, the appointment of 
a pro^^osed guardian, the Court thought the 
objection valid. Re Pongerardo, 34 L. O. 359- 

LAND CLAUSES CONSOLIDATION. 

1. Time for umpire making aioard. — The 
three months allowed by 8 A^ict. c. 18, s. 23, to 

the arbitrators or their umpire for making 
their award, is not one and the same period, 
but the umpire has a new period of three months i 
for making his award, from the time when the | 
arbitration devolves upon him. Skerratt v. : 
North Staffordshire Railway Co. 2 Phill. 475. * 

2. Municipal corporation. — Trusts of borough ; 
property. — All the lands of a municipal corpo- | 
ration are held upon the same or the like ■ 
uses, trusts, or purposes,’’ within the sect. 69 ; 
of the Land CJlauacs' Consolidation Act, (8 i 
A^ict. c. 18,) so^hat money paid for the com- i 
pulsory purchase of one part of the land of a 
municipal corporation may he applied in the 
redemption of an incumbrance upon another 
part of the lands of the same corporation, 
Exporte Corporation of Cambridge^ in re East^ 
ern Counties Railway Company^ 6 Hare, 30. 

3. 8 Viet. c. 18. — -A railway company giving 

notice of its intention to take lands under the ; 
18th section, cannot enter upon part and givCj 
security for that part only under the 85th 
section, but y;iust deposit the price or give se- , 
curity for tlic whole before such entry. ,! 

The bond must he given with two sureties,} 
notwithstanding that the company is incor-i 
porated. j 

The coiiij>any must clearly and satisfactorily 
show that they have complied with the requi- 
sitions and fulfilled the conditions of the 85th 
section, before they can enforce it agaiiivSt a 
landed proprietor. Raker v. The North Staff , 
fords hire Railway Company , 35 L. O. 59^. 

4. Payment out of Court, — Aliquot share . — 
On an application to obtain out of Court an , 
aliquot share of the purchase-money of land | 
taken by a railway company, paid into Court 
by the comj)any under the Lands Clauses Con- 
solidation Act, it is not necessary to bring be- 
fore the Court the parties entitled to the rest 
of the fund. Re Midland Railway Company, 
35 L, O. 143. 

LIMITATIONS, STATUTE OF. 

1.^ lAabiliiy of partner for fraud of ro- 
partner.^ A. and B., having foi many years 
been partners in business as solicitors, dissolved 
their partnership in 1834, and the business 
continued to be carried on by ^4. alone until 
ld4f, when he became bankrtmt, and it was 
then discovered that a sum of iribney wbicli 
had been paid by a client into the joint account 
of the firm, at their batikerts, in 1829i for the 
• purpose of investment, and which A. had 


shortly afterwards represented to have been in- 
vested accordingly, and on which he had 
regularly paid interest on that footing, had, 
instead of being invested, been appropriated by 
him to his own use. U pon a lull filed by the client 
against B. to make him liable for the money, 

Heldt Ist, that even assuming ther defendant 
to have been (as he alleged he was) personally 
ignorant ot the whole transaction, and to have 
derived no benefit from the fraud, still he was 
bound by the representation of his partner; 
such representation relating to a matter within 
the limits of the partnershij) business, and 
amounting therefore to a guarantee by the firm 
to the parties concerned, that they should be 
placed in the same situation as if the facts re- 
presented were true. 

2ndly, That although the plaintiff* might 
have a right of action at law for the money, he 
had also a concurrent remedy, on the ground 
of fraud, in equity. 

3rdly, lliat in equity the effect of the mis- . 
representation, so far as regarded the Statute 
of Limitations, was the same as if it had been 
made on the day the fraud was discovered, 
notwithstanding the })artriership had been dis- 
solved more than six years before. Blair v. 
Bromley, 2 Phill. 351, 

Cases cited in tl)(3 judgment Sadler r. Lee, 6 
lieiw. 330; liafe v. Scales, 1 2 Ves. 402; 
Brown V. Sc)Uthou»*e, 3 hro, (^. (3. 107 ; brans 
V. Jiickne)!, 6 Ves. 132 ; Middleton v. Jffid- 
dletoii, 1 Jac. & W. 96 ; Luttrell v. (llmiua in 
Moataer v. Ciillespie, 11 Ves. 633; Colt v, 
Woollaston, 2 P. Wins. l.*>6. 

^ 2. Mortgagor and Mortgagee, — Transferee of 
mortgage, — 20 years'' possession, — Ackwmledg* 
ment. — In 1816, the mortgagee, under a mort- 
gage created some years before, entered into 
possession of the mortgaged premises, and in 
1S27 he exc?cuted a transfer of his mortgage to 
another. 'I'he transferee thereupon entered into 
possession, and in 1828 executed a transfer of 
his mortgage to a second transferee, who then 
entered into possession. The mortgagor was 
not a party to either transfer, and had not, 
from the time the original mortgagee entered 
into possession, received any acknowredginent 
in writing of his equity of redemj>tion. In 
1833, the Statute of Limitations (3 & 4 AV^. 4, 

, c. 27, s. 28) was passed, and barred all suits 
for redemption after 20 years’ possession by 
the mortgagee, and no acknowledgment in the 
meantime of the right of redemption given to 
the mortgagor or his ugent, in writing, sigx^d 
by the mortgagee.^ In 1845, tlie representative 
of the mortgagor Ifiled his bill for redemption 
against the representives of the second trails* 
feree : Held, that the statute operated retrospect* 
ively, by taking from the mortgagor the benefit 
of the acknowledgment which had already been 
made of the mortgage-title in the transfer of 
1827 and 1828; and that the suit (as to that 
estate) was therefore barred. Batchelor v. 
Middleton, 6 Hare, T5, 

3. Devisee of mortgagi)r,'^In a suit to re- 
deem the mbiigaged ^h)^re the def^pd- 

ant, the ^eged mortgagee, claarns an absolute 
title by virtue of the Statute of limitations ; 
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lefl^tees whoBe legacies are, under tlie will of 
the mortgagor, charged on the mortgaged pre- 
miseSf are necessary parties. Batchelor v* Mid~ 
dkton, 6 Hare, 78. 

4 . A debtor by simple contract waa declared 
lunatic in 1823, and two years after the creditor 
brought an action for bis debt. The commit- 
tee of the; lunatic filed a bill to restrain the ac- 
tion, and an order was made by consent of the 
creditor, that the action should be stayed, and 
that he should be restrained from further pro- 
ceeding in it, and from suing the debtor at law 
in any other proceeding, and the creditor was 
to be at liberty to prove his debt, if he could, 
in the matter of the lunaiiy. In 1828, the 
Master re ported that this, among otlier debts, 
required reconsideration, and finally he rejected 
the claim. The lunacy was never superseded, 
but in 1841, the debtor cliarged his estates with 
payment of his debts, and <lied in 1843. In 
184 4, th(‘ creditor filed a hill for the adminis- 
tration of his estate, and the (’ourt held, that 
the effect of Statute of Ijiiuitalions were not ex- 
cluded by the proceedings, and dismissed the 
bill with costs. Hocke v. Conke, 35 L. O- 325. 

MORTGAGE. 

See Limitations, Statute oJ\ 2, 3. 

MORTMAIN. 

1. Gas company. — Shares in gas light and in 
a dpek company, which ])ossessed real estates 
for* tlie ptirposes of their undertaking : //c/d, 
not witlvin tiie Statute of Mortmain. Sparliufj 
V. Parker, p lU'uv. 450. 

2. Canal. — Canal shares, winch by act of 
parliament were declared to be ]>ersonal esiato.-., 
and transmissible as sucli ; Ihld, by Sir ,)olm 
Leach, to be within the Mortniain Act. Tom- 
linson V. Tomliuson, {) Ileav 45}!. 

3. Dock shares, — Shares in tbt? London 
Dock (lorapany and in the kkist and ^Vest 
India Dock Coinjiany, Held, not to be interests 
in land within the Statute of Mortmain, p(i. 2, 
c. 3(). Ililtou V. Giraud, 1 De G. & S. 183. 

MUNICIPAL COUPOHATION. 

Liability of the new municipal corporations 
and the rate-payers of their boroughs, for the 
breaches t>f trust of the old corporations, and 
the costs of obtaining redress. 

The new corporations succeed to the debts 
and duties of the old corporations, whose place 
they now occupy, as well as to their estates, I 
property, and rights. Attoriiey- General v. 
Corporation of Leicester, 9 Heav. 54G. I 

See Lands Clauses* Consolidation. 

PARTNERSHIP. 

See Limitations, Statute of, I m 

RAILWAY. 

• 1. Apportionment of purchase^money. — A les- 
sor ana a lessee, entitled to renewal, agreed with 
a railway company for the sale to them of a 
piece of land for a specific sum, which was to 
include compensation for damages done by the 
severance of the land from other land belong- 
ing to the lessee. 'Hie Court declinad> upon 
the petition of the lessee, to apportion the eam 


between him and the lesson Exparte Ward, 
Re Nottingham and Lincoln Railway, 35 L» O. 
411. 

2. Right to take land for stations, — Question 
whether, under the words ‘‘railway and works,** 
a railway company had a right, by the com- 
pulsory powers of their act, to take a j)iece of 
land for the purpose of building a station: 
Held, that they had. Cotiter v. Midland RaiL 
way Company, 2 Phill. 469* * 

REAL ESTATE. 

Sale for payment of debts. — After a decree in 
a creditor’s suit for the sale of the real estate of 
the testator, and the application of the proceeds 
in payment of the debt, and after a sale under 
that decree, the devisees of the estate, being 
I lunatic or out of tluj jurisdiction, are trustees 
' of the estate within the statute 1 W. 4, c. 60, 
for the plaintiff in the cause. Seinhle, 

If the devisees in such a case are not trustees 
for the plaintiff, by the effect, of the decree the 
I Court cannot make them sucli trustees by the 
I effect of the decree, an ext>ress declaration 
j thereof (if necessary ) should be rnatle by dc- 
I cree, and cannot be jiroperly made u[)OTi pe- 
I tition. Jackson v. Mil field, 5*11 are, 538. 

(>ase cited in the jiulgracnt : King v. Jveach, 2 
1 IJiire, 57. 

ROYAL PROBATE. 

' A legatee, claiming under an alleged will of 
Geo, 3, under his sign manual, in ])ursu!ince of 
the 40 G. 3, c. SS, s. 10, filet! a hill against the 
j executor of Geo. 4, alleging that (Joo. 4 and 
his executors had ])ossesse(j the assets of G. 3, 
i and it alleged that the will bad not been, and, 

■ !>eing a .sovereign’s will, could not be proved. 

: A demurrer was allowed, on the ground that 
Uiuitil the will had been proved tlii.s Court had 
I no jurisdiction ; and, semhie, that the proper 
i remedy against Geo. 4 would have been by 
; petition of right. Ryves v. Duke of I V ellington, 

\ 9 Bear. 579. 

STAMP. 

Probate duty, — ^The executor cannot sue in 
equity for a sum alleged to be due to his tes- 
tator’s (estate, although dependent upon the 
' result of an account, without obtaining a 
proper stamp. 

Whether the stamp must cover the amount 
specifically claimed, is left to the decision of 
the commissioners. Howard v. Prince, 34 L. O. 
153. 

1 USURY. 

Correction of bond. — ^The plaintiff lent the 
defendant a sum of money on his bond and an 
equitable deposit. The bond, on the face of 
it, was usuriouws, and an action having been 
brought on it, the plaintifiT failed. The plain- 
tiff afterwards came into equity, showing that 
the bond had been erroneously prepared, and 
that in fact the contract was not usurious, and 
praying that the instrument might be reformed, 
and effect given to the equitable deposit. ' The 
Court, being satisfied of the error, Held, that ‘ 
the plaintiff was entitled to the relief he asked. 
Hodgkinson v. Wyatt, 9 Bcav. 666, 
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REVIEW OF THE RECENT DECISIONS 
UPON THE COUNTY COURTS’ ACT. 


The case< arising out of the Comity 
Courts Act, moved in the Courts of Law 
during the last Term, have been too nu- 
merous to allow of our keeping pace with 
them in that portion of the publication de- 
voted to original reports. The number and 
variety of the questions thus brought under 
the consideration of the Superior Courts 
indicates th<? extent and importance of the 
changes produced by the recent measure in 
the administration of justice, and their sup- 
posed interference with the rights of indi- 
viduals. It may afford matter for surprise 
that, notwithstanding the elaborate care 
taken in framing the 9 & 10 Viet, c, 95, to 
prevent the Superior Courts from interfer- 
ing with the proceedings or decisions of the 
County Courts, the former should be ap- 
pealed to in so many instances. It must 
be remembered, however, that the operation 
of the new act only begins to be felt, that 
the extent and limits of the jurisdiction of 
the new courts can scarcely yet be said to 
be authoritatively defined, and it cannot be 
wondered at if suitors, who feel themselves 
i^grieved by the course of proceeding 
adopted by those who preside in the newly 
established tribunals, should find it difficult 
to understand, and reluctantly believe, that 
the Courts of Law, to which they have long 
been accustomed to look with confidence 
and jrespect, are impotent to grant them 
redress. 

The 89th section of the County Courts 
Act declares, that "every order and judg- 
. VoL. xxxvi. No. 1,055. 


ment of any court holdcn under tills act 
shall be final and conclusive between the 
parties,** &c., and therefore it is quite clear 
that when an order has been made, or a 
judgment pronounced by a judge of the^ 
County Courts in a matter falling wifliiii 
his jurisdiction, however much he may 
have misapprehended the facts or misap- 
plied the law, the Superior Courts can give 
Ao relief. This rule is clearly illustrated in 
the case of Ux parte Lenneghan^ wliich will be 
found reported in a subsequent ijage under the 
head of the Court of Exchequer. In that case 
the defendant was sued by a person named 
Robinson in the Clerkenwell County Court, 
and neither knew nor heard anything of the 
proceedings taken against him until he 
found an officer at his lodgings in posses- 
sion of his furniture under process of exe- 
cution from the Clerkenwell Court. Having 
paid the amount of the execution under 
protest, Leneghan proceeded to the County 
Court, and it turned out upon investiga- 
tion, that the summons had been served 
from the County Court at a place called 
PauFs Villa, where the defendant had never 
resided, and that when the summons was 
left, the person in occupation of the house 
stated to the process-server that Leneghan 
did not reside there, and that no such per- 
son was known to him. Under these cir- 
cumstances, the judge of the County Courf 
made the following order 

" It is ordered that on the defendant under- 
taking to appear and defend this case on the 
merits, and also undertaking to bring no ac» 
tion against the plaintiff, or any officer of the 
Court, the judgment be set aside, and in default 
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6t giving snch undertaking on Saturday next,: right to iut^fcre^j, Jjut pn., the .ground 
it i« ordered that the said judgttwnt and <^xaetti> he has exceeded^ his ; jufiadictioo, which he 
tlon he confirmed.” ctf^t8i^»ly ■hasfldone,’^&fi. j, 

The defendant, it seems, thought he The members of the larger branch of the 

ought not to be prevented from taking legal professiioai have some reason tP 
proceedings against the officer of the Court gratulate themadlves upon the construction 
for the illegal seizure of his goods, and de- P*d: by the Courts upon the 674h sect, of the 
clined to accept a new trial luion the con- County Court Act, which enacts, ” 

ditions the judge of the County Court privil^c, except as hereinafter excepted, shall 

thought proper to impose upon him. lie be allowed to. any person to exempt him 
applied under these circumstances to the from the jurisdiction of any Court holden 
Court of Exchequer for a writ of prohi- under this act.” The exceptions referred 
bition, but that Court decided, that as the to in this clause are confined to the Univer- 
execution was already executed, there was shies and Stannaries, and it was contedend, 
nothing to prohibit ; 'and, at all events, as that an attorney suing in the Superior 
the judge of th'?: County Court had jurisdic- Courts for a debt for which he might have 
tion over the matter, and was satisfied that sued in the County Court, was not ex- 
there had been due service of the summons, empted by auy privilege from the jurisdic- 
the Superior Court could not interfere to tion of the County Court, and could not 
review his determination. It is the bailiff | recover his costs in the Superior Court, 
of the Court, and not the agent of the plain- \ The Court of Queen’s Bench, however, in 
tiff, who is responsible in the County j the case of Lewis v. Hance,'^ decided, that 
Courts for the due service of the summons, unless they were to overrule all former dc- 
and as there appears to have been at least a cisions, they could not hold that the privi- 
very extraordinary degree of negligeuce on lege of an attorney, being plaintiff, was de- 
the part of the officer to wliom the service stroyed by the provisions of the late act. 
of the summons was entrusted in this case, “ The County Court,” says Lord Deuman, 
'■we'Vjonfess we should have felt better satis- “has no power over any one, unless he 
fied if the judge of the County Court had brings himself within its jurisdiction by 
not tlirown the shield of his jirotcction over suing therein, or is brought within its 
the officer, and suffered the defendant to jurisdiction by being sued therein. Except 
proceed gainst him as he thought fit ; hut | by the plaint, the plaintiff does not bring 
no one can doubt that the principle upon | himself within the jurisdiction of the 
which the Court of Exchequer refused the i County Court. To exempt liim, therefore, 
application was correct, and that the judge j Vhen he is not a defendant, he requires no 
of the County Court had acted in a matter privilege, because he is not within the 
exclusively within his jurisdiction, and in re- jurisdiction. We cannot, on the language 
spect to which no other tribunal known to the j of this statute, hold that attorneys plaintiffs 
law could interfere with his d scretion. are within its provisions.” Towards the 
The case of Jones v. Jones, before Mr. dose of the Term, the same question was 
Justice Coleridge, in the Bail Court, re- brought before the Court of Exchequer in a 
ported in a former number, {ante, p. 33,) case of Jones v. Brown, a report of which 
illustrates the same ])riuciple in the appli- we hope to be able to find room to insert 
cation of which the Court came to a dif- "cxt week. In that case, as in Lewis v. 
ierent conclusion. In that case 4t appeared Hance, the matter came before the Court 
that the County Court judge, after three upon a rule to enter a suggestion to deprive 
adjournments, in the presence of botli the plaintiff of costs. The Court of Ex- 
parties, decided in favour of the defendant chequer not only adopted the construction 
upon a defence founded on the Statute of put upon the provisions of the 9 & 10 Viet. 
Limitations, and ordered that the costs c. 95, by the Court of Queen’s Bench, but 
should be paid equally by both parties, discharged the rule with costs, expressly on 
Subsequently, however, behind the backs the ground that the question was raised 
of both parties, he rescinded his former upon the construction of a provision of a 
decision, and gave judgment for the plain- new act of parliament, the language of 
tifi’. Upon this state of facts, Mr. Justice which was similar to that coiitaiped in 
Coleridge thought the rule for a prohibition many old acts, which had already received 
should be made absolute, “ not,” says the a judicial coustruction. As respects at- 
learned judge, ” on the ground of an im- torneys being plaintiffs, therefore, the ques- 
proper exercise of discretion by the judge, tion may be said to be settled. AVliether 
because on that ground I should have ho 

See p. 68, post. 
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an attorney being sued in the County 
Courts can claim his privilege to exempt 
him from his jurisdiction) has not yet been 
expressly decided, we believe, in any of the 
Superior Courts, but from the judgment of 
the Court of Queen’s Bench in the case of 
Lewis V. Hanccy already adverted to, we 
should rather conclude that, iu the opinion 
gf that Court, an attorney defendant is not 
exempt from the jurisdiction of the County 
Court by reason of privilege, although he 
is entitled to sue in the Superior Courts, 
without any apprehension of being deprived 
of his costs, in the event of liis obtaining a 
verdict. 

The most curious, and perhaps in one 
sense the most important, of all the County 
Court questions brought under the notice of 
the Superior Courts during the last Terra, 
was that of the Queen v. Parham^ in which 
the Court of Queen’s Bench, after hearing | 
the Attorney-General in opposition, made a : 
rule absolute for an information iu the na- j 
ture of a quo warranto^ calling upon Mr. j 
Parham, to show by what authority licj 
assumes to exercise the office of judge of the j 
County Court of Worcestershire* The 
questions raised under this rule were, — 1st. 
Whether the same individual could be ap- 
pointed judge of more than one district for 
holding County Courts ; 2iidly, Whether 
the appointment of Mr. Parham, which was 
by a single instrument, containing a distinct 
clause of appointment for the Worcester- 
shire districts, and a distinct clause of aj)- 
pointincnt for the Herefordshire distric^t, was 
a good appointment ; and 3rdly, Whether 
the abolition of the Small Debts Court of 
Kidderminster, operated, under the y & 10 
Viet. c. 1)5, to destroy the title of Mr. 
Parham to be appointed, under the 13th 
section, judge of the district of which the 
territory formerly subject to the jurisdiction 
of the Kidderminster Small Debts Court 
formed a part. It was suggested, that if 
this rule was made absolute Mr, Parham 1 
would have an opportunity of going to a 
Court of Error, and the rule was accordingly 
made absolute, the Court intimating that 
the question was one which ought to be put 
in a course for final determination as soon 
as possible. 

We must not conclude without directing 
attention to the case of Nind v. Rhodes re- 
ported, post, p- 69, in which Mr. Justice 
Coleridge decided, that actions on bills of 
exchange not exceeding 20/., are within the 
jurisdiction of the County Courts, and that 
although the idea of locality does not attach 
to them, and that they do not fall within 


the scope of the 128th section of the County 
Courts’ Act, which only gives a concur- 
rent jurisdiction to the County Courts 
with the Superior Courts in all cases: — 

Where the cause of action did not arise 
wholly or in some material pouit, within the 
jurisdiction of the Court within which the 
defendant dwells or carries on his business 
at the time of the uctiou brought.^' The 
opinion of Mr. Justice Coleridge on this 
point is understood to be at variance with 
that expressed by one of the learned judges 
of the Court of Common Pleas, and that 
Court in granting a rule iu a case now 
depending, to show cause why a suggestion 
should not be entered to deprive the plaintiff 
of costs, intimated to the learned Serjeant 
who obtained the rule, that he would have 
to satisfy the Court that actions on bills of 
exchange not exceeding 20/. were within the 
provisions of the 9 & 10 Viet. e. 95, sor as 
to prevent the plaintiff suing iu the Superior 
Courts from recovering his costs. No doubt 
the question will be finally settled during the 
present Term. 

A case of some professional interest {In 
re Olipperton) has been argued and now 
stands lor judgment in the Court i)f CJucen's 
Bench, in which the question is, 
an attorney, under a special contract with 
his own client, can recover after the ordi- 
nary rate of remuneratioif for business don^ 
in the County Courts, or is prohilnted by 
the 9 & 10 Viet. c. 95, s. 91, from receiv- 
ing in any event, or for any amount of 
service, a greater sum •than 15*'. Our 
readers shall be put in possession of the 
judgment in this ease without delay, as it 
will in fact determine whether the suitors 
iu the County Courts arc to be deprived of 
all assistance from respectable jiractitioners, 
and left to the tender mercies of the very 
scum and dregs of tlie profession. 

REMEDIES AGAINST THE HUN- 
DRED BILL. 

As our readers are already aware, some 
months since, when tlie windows of several 
respectable inhabitants of the metropolis 
were wantonly demolished by idle and mis- 
chievous persons, it was stated by the At- 
torney-General in his place in parliament, 
that the law did not afford any pecuniary 
remedy to the parties whose property was 
maliciously injured or destroyed, inasmuch 
as the acts of the persons who had tumultu- 
ously assembled, however reprehensible, did 
not amount to felony. It was at once felt, 
by all parties in the House, that the law in 

E 2 
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this respect was defective, and that the title 
of parties darnniticd by the acts of rioters 
to compensation ought not to depend in an}' 
case upon the legal "definition of the offence. 
A hill was therefore brought in by Sir Wil- 
liam Glay, Mr. r>ank<‘S, and Mr. Baities, 
“ for atnendiiig the Ijivvs relative to Reme- 
dies against the Hundred in England’^ 
The bill is concisely and simply framed: 
after reciting tlint by the 7 & 8 G. 4, c. 31, , 

•‘'file inhabitants of every hundred, wapen- 
take, ward or other district in tlie nature of a 
hundred, and the inhabitants of every county 
of a city and town, and other place not within 
ImndredB in which the felonious ofieiices there- 
in described are committed, are respectively 
made liable to yield ftill compensation to per- 
sons damnified there! jy : 

And that it is expedient such inhabitants 
should be made liable to yield coinpensatitm in . 
like manner to parties damnified by the acts of j 
persons riotously and tumultuously assembled, • 
which may not ainoiiiit to felony.’^ 

It provides by one short clause : — 

Tliat in case where any house, shop 

or otlier building whatever, or any part thereof, 
shall l)e destroyed, or shall !)e in any manner 
damaged or injured, or where any fixtures 
tluuTto attached, or aTiy furniture, goods or 
coinifiodlVics whatever which shall be therein 
shall be destroyed, taken away or damaged by 
the act or acts of any riotous or turnuliiions ^ 
assenilily of person?, or by the act or acts of 1 
any person or persons engaged in or making j 
jiart of such riotous or tumultuous assembly, j 
the inhabitants of the hundred, wapentake, j 
ward or other district in the nature of a hun- 
dred, or of the county of the city or town, 
lilierty, franchise or place in which such da- 
mage shall be done, shall he liable to yield full 
compensutioii in damages to the person or per- 
sons injured and damnified by such destruction, 
taking away or damage, ami such damages 
shall and may he demanded, sued for or re- 
covered by the same means and in the same 
manner .as arc provided by the said recited act 
in respect of the ct)rnpensation th(‘reby made 
payable; and all the provisions of the said re- 
cited act shall extend to the liaV>ility and com- 
jiensiition hereby created and provided as if 
the same had been created and ]novided re- 
spectively by the said recited act.” 

This bill has been standing for some 
weeks for a second reading, and has not, so 
far as wc can learn, undergone any discus- 
sion. Its objects arc so i^nsonnble and 
uno!)jeci iomd)le, that we trust it will be per- 
severed* in, and not allowed to drop meroly 
because it may he hoped that another oc- 
casion will not speedily arise for giving 
effect to its provisions. 


,• Taylor s Treatise on the Law of%Evidence^ 
NOTICES OF NEW BOOKS. 

A Treatise on the Law qf Emdence^ as ad^ 
ministered in England and. Ireland, with 
Illu8t9'aiio7is from the jhmriean and 
other Foreign Laws. By JiiHN Pitt 
Tayi-ou, Esq., of the Middle Temple, 
Barristcr-at-Law. In two volumes 8vo.. 
London: A. Maxwell & Son. 1848. 

We owe an apology to the author of this 
w'ork for having delayed so longthat favour- 
able notice of it, which its merits require. 
One reason of that delay, however, was a 
wish to have sufficient time to look into a 
work of so much importance, before com- 
mitting ourselves to a recommendation of 
it ; and having now enjoyed that oppor- 
tunity, we have no hesitation in saying 
that, in our opinion, Mr. Taylor has made 
a valuable addition to our legal litera- 
ture, He has presented the profession with 
an elaborate, well-arranged, and — as far as 
we have been able to .ascertain — accurate 
work, on a subject of great practical im- 
portance — the Law of Evidence — which 
may be said to have been almost entirely 
remodelled in England within the last few 
years, and certainly placed upon at once 
sounder and wider foundations than it has 
ever heretofore rested. The hold reforms 
effected by the legislature have been vigor- 
onslj, and at the same time cautiously 
carried out by the Courts ; the result being 
that which wc have indicated — a thorough 
rcmo(\elIing of the system, occasioning great 
corresponding changes in ’the entire body of 
the law. The invaluable works of Mr. 
Phillips and Mr. Starkie, after having done 
great service in their time, the remodelling 
of w hich WT s})cak has rendered to a con- 
siderable extcait obsolete ; or, 
sjicaking too strongly, has at least impaired 
there value very seriously ; for it cannot, we 
think, be denied that both of these works ha\ne 
been hitherto only imperfectly accommo- 
dated to the altered and improved condition 
of the law. Wc dare say Mr. Taylor is as 
ready as w^c are to acknowledge the great 
merit of these authors ; whose masterly ex- 
position of principles, and lucid arrange- 
jment of details, have laid an entire genera- 
tion of lawyers under deep obligations. Mr. 
Taylor has evidently profited by their la- 
bours, and tlie result is to be found in the 
important and valuable performance which 
we are now recommending to our readers - — * 
for we do recommend it heartily. His original 
intention, it seems, was merely to edit the 
elementary treatise of an American Proffessor 
of the La\v, Dr. Grcenleaf ; but after having 
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been for some time engaged in the task, he 
determined, aadaswe think wisely, to aban- 
don it, and aim at producing an independ- 
ent work, only hosed upon that which he 
had'intendcd to edit. The reasons which 
Mr. Taylor assigns in his preface for so 
doing are satisfactory. Dr. Greenleafs 
work has undoubted merits, and is re- 
markably happy as an elementary exposi- 
tion of principles ; but the great alteration 
in the law, of which we have been speaking, 
not having been adopted in America, it is 
obviously dangerous for a student to rely 
upon the work of the American lawyer. In I 
Mr. Taylor’s work, however, will be found,’ 
incorporated all that is excellent in Dr. I 
Greenleaf’s; while there is supcradded a| 
luminous and able exposition of the ! 
English Law of Evidence in its existing! 
improved form. Coinons illustrations are 
derived from American authorities, and 
also from the decisions of the Irish Courts ; i 
features, tliese, of Mr. Taylor’s work, which , 
will greatly recommend it to all wlio are | 
practically * concerned in the Law of Evi- ; 
dence. | 

Prom a note to chap. II. (vol. 1, p. J), i 
n. t.) wc learn that Mr. I’aylor originally: 
suggested tlie alterations emhodied in the | 
late excellent Docurnent arv Evidence Act, j 
(8 & 9 Viet. c. 1 Lb) and afterwards pre- | 
pared the bill which finally ohtfiiiied thej 
approval of the legislature under the saiic-i 
tion of Ijord Brougliam, to \vliom ISlr. I 
Taylor dedicates his work in a strain very ' 
highly laudatory of that noble and learned ! 
lord. Mr. Taylor deserves, under these i 
cireunistances, much credit for his “sug-i 
gestions,” some of which are of great j 
practical value, showing a mind perfectly, 
acquainted with the necessities of the i 
case, and able at one swoop to get rid i 
of a great number of idle, and most vex- 
atious impediments to the administration 
of justice. It is evident from the whole 
w^ork that Mr. Taylor is thoroughly con- 
versant with the extensive and difficult sub- 
ject to whidi he has devoted so much of his 
time and attention. He has his eye con- 
stantly fixed on principle^ and in going 
along with him, tiic intelligent reader will 
find many suggestions for further improve- 
ment cf the Law of Evidence worthy 
of consideration, and calculated to aid him 
in comprehending the true scope and object 
of the law as it is. 

Mr. Taylor is evidently a ’very zealous 
law reformer, and an ardent admirer of the 
late Jeremy Bentham, whose name and 
writings he* often mentions in terms of al- 


most reverential deference and respect. 
Mr. Taylor must not, however, go too fast 
nor too far in this direction ; a caution 
which he will take in good part, and which 
some portions of tlie work render by no 
means supererogatory. 

Having si>okcn thus favourably of this 
work as a whole, wc must point out one 
or two macuhvy which we tmst not to 
find in another edition. Wc very much re- 
gret, as practical men, the absence of any 
information on the Stamp Law;s ; and con- 
sider the reasons assigned by Mr. Taylcn, 
in his Preface, for sneh omission, utterly 
unsatisfactory. It is plain that he slurkml 
the labour whieli it would have imposed 
upon him : nay, he himself admits as much. 

“ Last, thougli I confess, not least, the 
subject is one of the most repulsive wlilcfi 
could be selected by an niUlior fur discus- 
sicn.” Tliis cavaher-hke dt'aling with dif- 
ficulty is quite a novelty ; and wonlil be 
aniusing, were it not a serious matter to 
find a head of law of gnjat and urgent 
practical importiuiee, discarded from u work 
iu wdiich the practitioner has a. right to find 
it. A man oiWlr. Taylors abilities slTmiWT* 
find no difficulty in supplying this deficiency, 
and in giving an able (umeUmsution of the 
law on this subjcxit. As a matter of minor 
criticism, we objetjt to the oecasioujil style 
of journalism, so to s))ealv, which character- 
ises the composition : us if the j^oges of a 
grave didaetivij treatise lunl Been trail shirred 
from those of some Review or Magazine ; 
ill which the awdVil “we” figures legiti- 
mately enough, but is quite out of phtcc in 
an elaborate treatise- — from the dignity of 
which it detracts not a little. Akin to this 
is a certain levity of tone occasionally per- 
ceptible — as at ]). 187, where an anecdote 
is introduced into the body of the wc^rk, il- 
lustrative perhaps of the point for wliich 
the author is c{mtending, but told far too 
jocularty for so grave an occasion. Again, 
at ]). (note n.) we liave a sneering 
allusion to Ijord Orford;” 

— while iu the note (k.) almost immedi- 
ately preceding it, we fuid ^the mmmi 
of Saniariu (John iv. 9,) — cited as an 
instance of the “proneuess to exaggerate, 
so remarkable in the softer sex I! ” This 
allusion aj»pears to ns objectionable in every 
point of view, for reasons into wiiich we 
shall not here enter. Mr. T^lor As also 
sometimes unceremoniously irce in express- 
ing a diflereiice of opiaion with judiciHl 
authority-, ^rhese, however., ore ooiapara- 
tively trivial impeiftctions, which we rtllude 
to with reluctance where there is so much 
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to ajmrove ; and we heartily cott^atulat 
Mr. Taylor on the result of his labours^ as 
they are highly creditable to himself, wnc 
ing the mastery of a very difficult brands, oi 
law, and calculated to afford valuable as- 
sistance to all branches of the profession. 

CERTIFICATE DUTY. 

We have to remind our readers tha 
Tuesday neat, the 30th instant, is the daj 
fixed for bringing in the Bill to Repeal th< 
Certificate Duty. We understand that a! 
the members who have presented petitions 
for the repeal of the tax on behalf of their 
constituents the attorneys and solicitors in 
M parts of the kingdom, have been in 
fonned of the day appointed for the in- 
tended motion. Other members to whom 
the stat()ment of the Incorporated Law So- 
ciety has been submitted m support of the 
measure, have also been addressed on the I 
subject, seconded by the important influ-' 
once of our country brethren. Thus a very 
lar«je ]>art of the tiouse has, we trust, be- 
interested, at least, in the considera- 
tion of the measure, if not prepared forth- 
vrith to pass it. 

Both justice and policy demand the ab- 
rogation of this impost: — justice to the 
profession ; policy to the public. The 
sense of the House will, we trust, be fairly 
taken on this gross invasion of the sound 
principles of taxation. The difficulties sur- 
rounding the Budget^ which is yet to be 
developed, may prevent any immediate 
relief ; but it will be an important step 
towards success in another Session, if the 
, ( justice of the claim be substantiated, nay, 
we hope, candidly and honestly admitted 
by the government. 

Further petitions are in the hands of 
members to be presented cither before or 
at the time of bringing on the auestion. 
Upwards of 3,000 have individually given 
their signatures, and as many more have 
beei4 or will be, represented by the pe- 
titions fro^ collective bodies under corpo- 
rate seals or official signatures. 

Ihe following are the stf^t^ents in the 
Petition of the nesident and Society of Ad^ 
y^tes in Aberdeen, incorporated % Eoyal 
i Charter:— 

.r * l^at the petitionera beg leave ^ . cal^ the 
attention of the House to the partial*; uneciQaL 
and unjust natum jrf the Certificate 
Tax levied upon attorneys and solicitors. 

*^It is partial, because no other industrial 
class of the community is taxed to such an 
extent as the attorneys and solicitors. Before 


they dan W admitted to practise in any Court 
of the kingdom, tbtjft must have served an ap- 
prenticeship or clerkshipj^ the articles of which 
nave been, subjected ti> a veiy btlavy and fixed 
St^mp Duty, whereas a]>prentices to every 
other profession or bueifiess pay only an ad 
valorefn duty, regulated l)y the amount of ap- 
prentice fee, and not iti one case in a thousand 
equal to the duty paid by this class. In the 
next place, on being admitted to practise be- 
fore any Court, and also on becoming notaries, 
the attorneys and solicitors are called on to 
pay other very severe Stamp Duties before they 
can commence business, — an impost peculiar, 
or nearly so, to this profession. And again, 
from the day they begin to earn their liveli- 
hood, they are compelled to p»y a fixed and 
annual tax in the name of a certificate, to such 
an amount that the petitioners venture to affirm 
that, on the average throughout the kingdom, 
it is not less than four per cent, upon their 
professional earnings. 

“ The injustice of the annual tax on at- 
torneys* certificates is manifest from the facts 
that the same sum is demanded from each at- 
torney, without any reference to their compa- 
rative emoluments, and that no similar tax is 
imposed upon the other learned professions, 
nor even upon the higher and more lucrative 
branch of the legal body, nor upon merchants 
or manufacturers ; whereas, if it be necessary 
to tax the talent and industry of individuals, 
all professions and trades ought to be dealt 
with alike. 

The petitioners also represent that they are 
subject to the Income Tax, and all other State 
iipposts, equally with the rest of the commu- 
nity ; and, while they are willing to bear their 
3air share of public burdens, they deprecate an 
idditional and partial taxation being continued 
;o be levied from them.” 


ANCIENT CASE AND OPINION. 

A MAN seised of two acres of land devises 
all his lands, &c., afterwarde purchases other 
lands, and dyes, the will not altered. 

Q. Whether the lands purchased since the 
mal^g of the will shall be subject to the de- 
vise in the will, or doe pass by the will. 

case hee make no farther mention of this 
land purchased in any new pubfication of his 
will, then the new purchased land will not 

f )a88e,but if, after the purchase of the other 
andes, hee declare that his intent is all his 
landes should passe by his will, then the new 

S rehased landes will passe. This cate, with 
S ' difference, is ag^ed in RoUe's Ist Z., 
page 618, 8. 7.'' 

^^WiL!Li AM Brent.*' 

’ is no date to the oinifloh, but it was 

.ir^ably abbut thk year 1700. The following 
IS tlie authority referred to * 

7. Mes si puis le purchase del Mannor deD. 
il deliver le primer volunt come son volunt, et 
dit que ceo serra son volunt sans mister aucun 
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parolls al ceo, uncore ceo est un novell publi- 
cation a faire le terre novelment purchase a 
passer. M. 38, 39, EL B; IL Dubitatur.] > 


MASTERS EXTRAORDINARY IN 
CHANCBRY. 

From April 25thy tq Map, I9th, 1848^ hath iiu 

, ^ cliisive^mith dates when gazetted, ^ 

Duf!ield> William Ward, Chelmsford, May 
16. 

Howard, John, Portsmouth. May 12. 
Lawrence, Charles William, Cirencester. 
May 9. 

Packer, Richard, Axbridge. May 9. 

DISSOLUTIONS OF PROFESSIONAL 
PARTNERSHIPS. 

From April 25th, to May lOth, 1848, both in" 
elusive, with dates when gazetted. 
Gregson, George, and John Tiplady, Dur- 
ham, Attorneys and Solicitors. May 9* 

Parsons, William, and Samuel Parsons, jun., 
Nottingham, Attorneys and Solicitors. May 
13. 

Sciilthorpe, Willijim, and Robert Sculthorpe, 
Nottingham, Attorneys and Solicitors. May 2. 

Thompson, Edward William, and Thomas 
Jepeon, Glossop, Attorneys and Solicitors. 
April 25. 


Wilton, Joseph Robert, and William Black- 
man, 1, Raymond Buildings, Gray’s Inn, Solici- 
tors. April 26.^ , , 

PERPETUAL COMMISSIONER. 
AppobUed undet the Fines^ and Recoveries^ Act. 

Holmes, Richard, Amndel, in and for the 
county of Sussex. May 12. 

. NOTES OF THE WEEK. 

THE 11 A K MEETING. 

‘^A Chanceuy BAimisTEU” stbtes, that 
there is an omission in our Report of the Bar 
Meeting last Saturday. He says, that *rboth 
Sir F. Thesiger and Mr. Serjeant Tutfourd em- 
phatically stated their opinion, that any gentle- 
man having signed the resolution entered into 
by the Parliamentary Bar, was strictly bound 
in honour by it, and that no professional rule 
could discdiarge him from tlmt obligation, if he 
saw fit to sign such a resolution — and such 
expressions were received with unequivocal ap- 
probation. 

The omission (our Correspondent observes) 
is of importance, now that it appears that Messrs. 
Keating and Smith did sign the resolution, and 
he observes, that it was not generally under- 
stood at the meeting, at least by the gentlemen 
near him, that such was the case. 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BARRISTERS OF THE SEVERAL COURTS. 


'Firc-tlTfMttrfllov oi <55uglanln 

In re themSheffield and hincolnshire Railway 
Act, Exparte Vicar of C harbor ough. Maxell 
25, 1848. 

RE-lNVESTMENT OF MONEY IN COURT. 

LANDS CLAUSES CONSOLIDATION ACT. 

COSTS. 

Thepurchase^money for part of a glebe taken 
by a railway company having been paid into 
Court, the company were ordered to pay 
the costs of re-inv€sting the same in a pur- 
chase of land by the vicar, althouyh such 
purchase was for a much larger sum than 
the one in Court. 

The Manchester, Sheffield, and Lincolnshire 
Railway (-'orapany purchased a portion of the 
glebe lands of the fxu ish of Clarborough, and 
paid the purchase-money, amounting to 644L, 
into court under the provisions of the Lands 
Clauses Consolidation Act* In the meantime 
the vicar agreed to purchase other land for the 
sum of l',000L, and on the usual reference to 
the Master, he reported that it would be for 
the benefit of the vicar that such agreement 
should be completed ; that a good title could be 
made to the property ; and, moreover, that the 
flishop of Lincoln bad agreed to raise under 
an act of parliament such a sum as, together 
with the 644L, would make up the 1«000L A 


petition was now presented by the vicar for sale 
of the bank annuities representing the 644/. 
for the Master to settle a conveyance, and that 
the petitioner’s costs of the re-investrne nt and 
of all proceedings relating tnereto might be 
paid by the company* 

Mr. Bethell and Mr. Bloxam, for the petition, 
urged that the petitioner was entitled to his 
costs under the 80th section of the Lands 
I Clauses Consolidation Act ; the fact of the 
purchase-money being more than the sum in 
Court did not exonerate the company from 
paying such costs. The case of Exparte Tetley, 
4 Rail. Cases, 55, although apparently similar 
to the present, did not apply ; that case de- 
pended on a clause in a special act, and not on 
the Lands Clauses Consolidation Act. 

Mr. Roll and Mr. T. EUiston, contra, con- 
tended that Exparte Tetley was directly in 
point ; that the expense attending a large pur- 
chase was manifestly more than that aitendhig 
a small one ; and that if the Court granted the 
petitioner’s request, very large purchases ^ght 
be made, and railway companies saddled with 
proportionably large expenses. Tlief ”' cited 
Esparte Newton, 4 Y* 6c C. Exch* 518* i ^ 

The Vice-Chakedlor made the order accord- 
ing to the prayer of the petition, observing that 
the petition had been so framed as to avoid the 
difficulty in JBxparte 7V//e|f. 
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Qtueti'K Vent^. 

(Before the Four Judges.) 

Lewis V* Hance. Jones v. Savage, 

AT.TOBNEY SUING IN COUNTY COUBT. 

An attorney may, notwithstanding the 9 4*^^* 
Viet. c. 95, sue as a plaintiff in one of 
the Superior Courts, and will, if successful, 
he entitled to costs as before that statute. 

The same question was raised in both these 
cases, namely, whether an attorney plainjtitF 
must sue. as a plaintiff in the County Court, 
under circumstances in which any other per- 
son would be compelled to proceed there, or 
whether he was entitled in virtue of his privi- 
lege as an attorney to sue in the Superior 
Courts at Westminster. In each case the 
plaintiff was an attorney of the Superior Courts 
at Westminster, and the amount of the debt 
was under 20/. In each case also a rule had 
been obtained to enter a suggestion on the re- 
cord, that the plaintiff might have sued in the 
County Court, tlie object of the rule being to 
del irive the plaintiff of costs. 

Mr. Lush showed cause in the first, and • 

Mr. Mellor in the second case. * 

Mr. Creasy was heard in supjiort of the rule 
in each case. 

The Court had taken time to consider. 

Lord Denman, C. J., deliveired judgment. 
Tlie question in the case of Lewis v. Hance 
is. whether the plaintiff, who is an attorney of 
the Superior Courts at Westminster, is bound, 
under the penalty of being deprived of his costs, 
to sue for a debt under 20/. in the County 
Courts, established by the 9 & 10 Viet. c. 95. 
This question depends on the construction of 
aeveral sections of the statute. The 58th sec- 
tion enacts, that “ all pleas in personal actions, 
where the debt or damage claimed does not 
amount to more than 20/., may be holden in 
the County Court, and the ()7tli section de- 
clares that no privilege exce^it as thereafter 
excepted, should be allowed to exempt any 
arson from the jurisdiction of any Court 
olden under this act.” The 140th and 141st 
Bisetioris alone contain the statement of cases of 
corpress exemption from the provisions of the 
act, and these sections relate only to the uni- 
versities of Oxford and Cambridge, and to the 
Courts of the Lord Warden of the Stannaries 
in Gornwall* By the 129th section it is 
enacted, that if any action shall be commenced, 
after the passing of the act, in any of her Ma- 
jesty’s Superior Courts of Record, for any 
cause other than those lastly tiiei*einbefore 
specified, for which a pteint mi^t have been 
entered in any Court hedden utiuer the act, and 
a verdict shall be found for the plaintiff in any 
action of contract for less than 20/., and dn any 
action of tort for leas than the plaintiff 
sl^l Tecover such sum only, alld^ no costs. 
Here the plaintiff was an attorney i the pro- 
osoding was an action upon a bill of exchange 
amount less than 20/* The Uaiformityv 
of JProcess Act took away certann privilegee- of; 
attorneys, but not thsctrcKf' suing in the Superior 


Courts at Westminster. The question of an 
attorney’s right to costs had been raised on 
previous statutes. The 39 & 40 Geo. 3, c. 104, 
8. 10, uses the strong words, — “That no pri- 
vilege shall be allowed to exempt any person 
from the jurisdiction of the said Court of 
Requests on account of liis being an attorney 
or solicitor of the Courts of Westminster;” 
and in sect. 12 it is declared that in any action 
brought in any other Court than the said Court 
of Requests, if the damages recovered should 
be less than 5/., the plaintiff should not recover 
any costs whatever. Yet that statute has been 
expressly held to extend to an attorney when 
defendant, but not when plaintiff. Board v. 
Parker The words in the present statute are 
not so strong as in that just mentioned,, and 
certainly not so strong as in the 10 Geo. 3, c. 
29> 8. 15, which established the Blackheath 
Court of Requests. The 23 Geo. 2, c. 33, 
which was the Middlesex County Court Act, 
enacted, that if any action for debt or upon as- 
sumpsit should be brought in any of the Courts 
of Westminster, and the jurors should find 
damages for the plaintiff under 40^,, no costs 
should be awarded to the plaintiff ; but it ’ 
been decided upon the construction of that sta- 
tute, that an attorney’s privilege of suing in the 
Superior Courts is not thereby taken away, and 
that he is still entitled to his costs when suing 
in a Superior Court after those acts as he had 
been before the time of their passing ; provided 
only, that when suing he sues in the form ap- 
propriate to attorneys. Parker v. Vaughan,^ a 
decision supported ])y that of Johnson v. Bray,^ 
It is therefore impossible to say that the plain- 
titt* is to be deprived of his costs in the present 
case, unl(i8s the Court should be prepared to 
overrule all those cases decided on preceding 
statutes. We arc not prepared to do^his. The 
67 tb section of the 9 & 10 Viet. c. 95, has 
been relied on ; but the words of that section 
though apparently extensive, do not apply to 
an attorney suing as a plaintiff' in a Superior 
Court, but to a debtor, who is sued in the County 
Court, and who cannot by virtue of any privi- 
lege exempt himself from its provisions. It is 
indeed difficult to see how a creditor who has 
a right to sue in a superior Court can be said 
to be within the jurisdiction ” of the County 
Court. He may bring himself within that ju- 
risdiction as a plaintiff, or be brought within it 
as a defendant, but till actually within its ju- 
risdiction, the 67tb section of the statute will 
not apply to him. However desirable, there- 
fore, it may be that an attorney who sues as a 
plaintiff should be deprived of costs if lie sues 
in the Superioi Courts, when his claim amounts 
to leas than. 20/., the Court is not . prepared to 
say that the. legislature liad expressed an.in^ 
tention that such should be the os^e., THe. 
rule for entering the sugg^tibn must . therefem. 
be discharged. 

.The same result followed in the second^ca 9 ^e-. 
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The Queen v, Fontaine Moreau, Easter Term,! 

184S. j 

PERJURY. — AWARD. — EVIDENCE. 

In an indictment for perjury committed in aU 
leging in an qffldavity that the prosecutor 
was indebted to the defendant in a sum of 
money ; the award of an arbitrator finding 
that nothing was dm from the pj'osecuforl 
to the defendant y was held to he a mere de-\ 
claration of opinion on the part of the 
hitratory and therefore not admissible in' 
evidence on the trial of the indictment, for 
the purpose of showing the falsehood of the 
demand. | 

The defendant was indicted for perjury, and; 
found guilty, '.riie [lerjury committed was in 
making afFidavit that the ])roseculor was in- ; 
debted to him in the sum of 40/. When the 
civil action came on for trial, the cause was rc- ; 
ferred tc) an arbitrator, who found that there j 
was not anything due from the prosecutor to 
the defc ndant. The indictment was preferred : 
before the award of the arliitrator was made. 
At the trial of the indictment the award of the 
arbitrator was admitted in evidence, on behalf 
of the ])ros(;cution, by Lord Denman, J,, who 
tried the indictment on the ground, that as ! 
©acli party had submitted to an arlntrator, both ! 
must be bound by his award. A rule iiisi was j 
afterwards obtained, calling on the prosecutor i 
to show cause why tliere should not be a | 
new trial, on the ground that the award ofj 
the arbitrator was improperly received in evi- j 
dence. 

Mr. Serjeant and Mr. Bovili showed I 
cause, •'riie objection to the receiition of tliis | 
award in evidence on a criminal charge is?, that 
the parties are not the same, but although the 
award may not be evidence as to the actual 
state of acrcuunts between the jiarties, yet in a 
charge of wilful pt rjury, it may be evidence to 
show the motive which influent ed the defend- 
ants in making such a demand. The defendant 
having submitted his case to an arbitrator, the 
awarcl is evidence as an admission made by 
him. [Coleridge, J, In lloscoe on Evidence, 
137^ I find it said that Lord Tenterden held at 
Nisi Prius, that in an action for damages, it 
not competent for the plaintiff to give 
in evidence the record of an indictment where 
the defendant pleaded guilty to the same 
assaultj 

Sir F. Th^nger and Mr, Jones, in support of 
the rule. There cannot in principle be any 
difference ^between an award and a verdict of 
the jury. In Starkie on Evidence, 220, the 
rule laid dowii is, that a verdict in a civil suit 
Awll not be evidence either for or against a 
jmrty :in a aiming proceeding ; -and one of 
the principal reasons given for su(5h nile is the 
want of jniituality between the partieis. The 
a^bltratoV "is lidt constituted an agent of the 
party for the*purp6Se df m an admission, 
any more than a ^trry ; in each case both 
parties appeal to that mode of decision. The 
rule of law is well laid down by Parke, B., in | 


Blakemore V. The Glamorgan Canal Company 
There are a great many other authorities to the 
same effect r—licir v. The Warden of the 
Jottesv. Wkite,^ Gibson v. McCarty Millyar 
v. Grantham,*^ 

Cur, ad. cult. 

Lord Denman, C. J., now delivered the 
judgment of the Court,' I'his was an indict- 
ment for perjury, alleged to have been com- 
mitted by the defcmluiit in an affidavit stating 
the prosecutor was indebted to him in a sum of 
40/. 1’he cause was referred to arbitration, and 
the arbitrator found that tlicre was not any- 
thing due from tlie prosecutor to the defend- 
ant. At the trial of the indictriHait, in order to 
prove the falsehood of the claim, \hv award of 
the ariiitrator wasS given in evidence, and the 
quesLiou submitted to uw is, whotiier that 
awanl was properly admitted. Wo are of 
opinion that the decision of the arbitrator can 
only be considered as a declaration of (jpipioii 
on the subject, and there is m.) authority fur 
such a declaration being admissible in a crimi- 
nal proceeding. 

Rule absolute* 

cauccii’i^ JJciicl) ^trmrttrc Cfliirt* 

(Before Mr. Justice Coleridge ) 

Nind V. Rhodes. May 5 ik. 9, 1 848* .... . 

COUNTY COURT, JUIlISDK’TtON OF. — UIIUiOF 

EXCIIANnK. ST’GCKSriON TO DEPUrVlS 

PLAINTIFF OF COSTS. 

The plainiijf brought an action in the 
superior court against the defendant 
as the acceptor of a bill of exchange 
for 1 21. y and obtained^ n t?err/£'c/ for that 
amount, upon which an apjdivation was 
made to enter a suggestion on the roll to 
deprive the plaintijf of his costs under the 
129//t section of 9 ^ 10 Viet. v. 95. The 
affidavit stated all the facts necessary to 
show that the dtfmdant was entitled to be 
sued in the County Court of Ckrkmwelly 
hut omitted to state that the judge who tried 
the cause did not grant a certificate to ^e 
plaintijf that the came was a proper one do 
be brought in the superior court, an objection 
being taken to the aJJidacU on this grotmd* 
Held, that it was not necessary for the efe- 
fendant to negative that fact, J'or it behuffdn 
the nature of an except ion, sktJiMcormfvomi 
tht plainiiffy if he relied on it to show Jkflt 
the ceHijkate had fjeen gittiu 

Held, also, that hUh of 
in the general tvor^ of 
and not being wUhiu the ^eMcepted edim 
the defendant was mditUfd 
gestion under the 120 ^^ ^section to *depfwe 
the plaintiff of kk eoets, * 

• 2 Or. Mec. & Rosi 163. *» 12'Moa: 367. 

« Btrange, 68. ^ Tim, Hardtv. 267. 

^ The case was argued before I^rd Denman 
C. J., CokTidge, Wightman, and Erie, J*«. 
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This wa«artile obtained byJBflr«<<Mo,.caUing 
on the plaintiff to show cause why the jud^caent 
herein should not be entered for the araouitt pf 
the vercHct alone, or why a suggestion should 
not be entered on the roll, to deprive the; plains 
tiff Of costs, under the ]2dth section of the 
County Courts^ Act, 9 & 10 Viet, c. 95, This 
was an action brought in the Queen's Bench, 
to recover the sum of 12/. from the defendant, 
as acceptor of a bill of exchange, and a verdict 
passed for the plamtifif for that amount : last 
term the present rule was obtained on affidavits, 
which stated that the parties lived within the 
jurisdiction of the Clerkenwell County Court, 
that the bill sued on was accepted within the 
jurisdiction of the said Court, and that the de- 
fendfiint was liable to be sued there, the amount 
claimed being under 20/. 

lAish now showed cause. I'here are two 
grounds on which the rule must be discharged ; 
let, the afb davit on which the rule was ob- 
tained is insufficient. Ihe TiOtb section of the 
act 9 10 Viet. c. 9;'», under which it is sought j 

to enter the suggestionj must be taken in con- 
junction with the 1 28th section, which shows, 
that the Superior (Courts have concurrent juris- 
diction with the County Courts, that being so, 
the plaintiff is entitled to his costs under the 
statute of Gloucester, unless tliey are taken 
away by the express words of the 129th section ; 
by section it is enacted, that if any action 
be commenced after the passing of the act in 
any of the Superior Courts for a cause of action 
for which a plaint might be entered in the 
County Court, and a verdict be found for less 
than 20/. in actions on contract, and 5/, in cases 
of tort, the plaintiff asliall have judgment for 
anch sum only and no costs, &c,, unless “the 
judge who shall try the cause shall certify on 
the hack of the record, that the action was dt 
to he hroxigbt in iiuch Superior Court.^’ Now | 
it is for the defendant to show in his affidavit ! 
that he is excepted from paying costs to which, j 
under the Statute of Gloucester, the plaintiff is ; 
eJfititkd, but it is nowhere stated in the affidavit ! 
thtrt the judge before whom the cause was tried 
did not certify that the cause was a proper one , 
to be tried in the Superior Court. It was 
for’ the defendant to exclude every possibility 
of the plaintiff l)eing entitled to his costs, : 
which he has not done. 

Cohridfjie^ J. What do you say to this ob- 
j^dtion, Mr. Barstow ? everything sworn in 
our affidavit may be true, and yet you may 
ave no right to set the court in motion, 
Barstmo. We go through all the conditions 
required by the act to show we are within the 
operation of the 1 29th sectioii-^what is relied 
on by the other side is, that there is an excep- 
tion in cases where the judge certifies $ now, as 
the exception is rdied on by them* , it is for 
them to show that they come within it, and 
that the certificate has been granted ; it is a fact 
mculiarly within the plaintiff^s knowledge, for 
having the verdict he nas the records . Suppose 
error were brought, it seems clear tlwt it would 
not he necessary in making up the record to 
set out that no certificate was granted. The 


present motion is merely to inform the con- 
cence of the Court, and is not filial between the 
Iparties, as the suggestion may be traversed. 

Coimdge, J. I will hear Mr, Lush ori his 
other point. 

l^eh. Then the act dpes not apply at all to 
bills of exchange. The whole scope of the act 
applies to contracts which hive a localitif : now 
bills of exchange have no locality, but the 
cause of action follows theperson of the holder, 
to which no idea of locality can attach. On 
this ground no application to change the venue 
can be made in actions on bills. 1 hat the act 
only applies to contracts which have a locality 
is manifest by the language of the 128th 
section, which exempts from the jurisdiction of 
the County Court causes of action which “ did 
not arise wholly, or in some material point, 
within the jurisdiction of the Court within 
which the defendant dwells/' 
j Baratow^ contra. The words of the legis- 
jlaturein the I28tli section and the 58th are 
i quite large enougli to include bills of exchange 
and promissory notes, and there is no reason 
that they should he excluded. If it had been 
intended to exclude them, why were they not 
expressly excepted ? 

Lush, I do not say that they are not within 
the act as to concurrent jurisdiction, but I say 
they are not within the 129th section. 

Barstow, That would coll on the Court to 
insert the words “ except in the cases of bills 
of exchange and notes.” 

I Coleridz/e, J, I understand that it is ad- 
I initted that tlie County Court has concurrent 
i jurisdiction as to hills of exchange with the 
I Superior Courts, hut that it is contended that 
I they are not within the operation of 129th 
I section. Now the section giving the general 
powers to the (’oiinty Court is the 58th. That 
section enacts, “ that all pleas of personal 
actions, where the debt or damage claimed is 
not more than 20/., whether on balance of ac- 
count or otherwise, may he holden in the 
County Court \vithout writ,'^ Then there is a 
proviso, which is very minute, that the Court 
shall not have cognizance of any action of 
ejectmejU, or in which the title to any corporeal 
or incorporeal hereditaments, or to any toll, fair, 
market, or any franchise shall come in qiies- 
i tion, or in which the validity of any devise, &c., 

1 under any will or settlement, may be disputed, 

I or for any malicious prosecution, or for any 
libel or slander, or for criminal conversation, 
or for seduction, or breach of promise of mar- 
riage.” Now it is perfectly clear that the 
general words of this section are large enough 
to include bills of exchange and promissory 
notes, and it is equally clear that they are not 
within the exceptions. If then tiie County 
Court has a general jurisdiction over them, 
what is there in the 129th section to '^xblude 
them from its operation ? I confess I do not 
see anything, and I think that Onlost the pl^fn- 
tiflT shows that the cause of acti^ airpWe oiit of 
the jurisdiction of the County C!ourt,lt must be 
considered to have* attached, lii this case the 
cause of action is shown to have arisen with- 
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in the jurisdiction, and therefbte the ohjedSdw 
has no foundation. As to the other point I 
will take time to consid^, ^ ' 

Cur.adyvuUy 

9th May. On thin day Mri Jttsticp 
said, I suspended iny judgment upon onepditit' 
* raised by Mr. Lush in this case, becap^e it wis; 
oti a •matter of frequent occurrehbjb ; I haVef 
therefore thought it right to consider the suhjedt 
msUurely. This was an applicaticin to enter a 
suggestion on the roll to 
of his costs, on the ground that he had brought | 
his action in this Court when he oi^ht to have 
sued in the County Court. The affidavit upon 
which the rule nisi was obtained set forth all! 
the facts which brought the plain- 1 

tifl‘ within the 129th section of 9 & 10 Viet, i 
c. 95, but it did not go on to negative that the ’ 
judge who tried the cause had not certified that! 
it was a proper, one to be brought in the Su- ! 
perior Court ; and Mr. Lush, in showing cause ! 
against the rule, relied upon this omission in ! 
the affidavit as fatal to the rule. He contended 
that everything in the affidavit might be true, 
and yet that the judge might have given the 
certificate, and so the jdaintifF be entitled to his 
costs ; but the answer given by Mr. Barstow, 
that this was in the nature of an exception, and 
should come from the plaintiff if he lelied on 
it, is, I think,, a good answer ; and that, as the 
fact of the certificate having been given, if it 
was given, was peculiarly within the plaintiff’s ] 
own knowledge, and he could have brought it | 
before the Court if it had any existence ; as 
he has not done so, I must take it that there 
was in fact no such certificate, and the rule 
will therefore be absolute. 

Rule absolute. 


ih abide the event of 

a foot-race agreed to be run between the plain- 
tiff and a perdhKI Askew, the winner of 

whifeh to reedf^e the whole amount of 20l. 
The race did ac(H>rdtx^ly take and after 
some disagreement and diwussion as to which 
bf the parties had;rea]]y won, the :2Crf. was ulti- 
mately awarded and paid to AskeWi the plwn- 
tiff protesting against such payinenti.;aii4 olaUU'* 
ing to have his deposit of 1 Of » returned- 4 
verdict had been found in the plaintiff^s favour 
for lOf., and a rule nisi having bean 
quently obtained to set that verdict aside, and 
to enter a nonsuit, or for a new triah 

Ogle ti(m showed cause. The plaintiff ill 
the present case sties in the character of a 
penitent, and rests his right to recover on %h$ 
ground that this was art illegal wager. The 
statutes 16 Car. 2, c. 7f and the 9 Ann. c, 14, 
make a foot-race, being for an amount above 
10/., as here, illegal; and the latter statute is 
not entirely repealed, us will be contended on 
the other side, by the 8 & 9 Viet* c* 109, but 
jonly the 5th section, which makes a person 
offending liable to an indictment. Then, if 
this were so, the ])laintiff’8 right to recover is 
not affected by the proviso in the 18th section 
of the 8 & 9 Vicl. c, 109, which e.xempts from 
the operation of the section “ any subscription^ 
or contribution, or agreement to subscribe or 
contribute for or toward any plate^ prize* or , 
sum of money, to he awarded to the winner or; 
winners of any lawful g^me, sport, nastin ^y o r. 

, exercise.” Such proviso being rendered he** 
j cessary by the previous sweeping enactment, 
** that all contracts or agreements, whether by 
parole or in wTtting by way of gaming or^ 
wagering, shall be null and void ; and that up 
! suit shall be brought or maintained in, 


Common ® Itao. . I or equity for recovering any ^ 

of money or valuable thing dleged to be won, 
Baity, an infant, v. Marriott Easter Term, 'on any wager, or which shaH have l>een de- 
1848. I posited in the hands of any person to abide th© 

GAMES AND WAGERS ACT, 8 & 9 vicT, c. 109 - 1 cvcnt on wWch any wager shall have been 

— LEGALITY OF FOOT RACK. — RECOVERY ; made.” 

nACK OF STAKE. ff, JFft//, in Buppoft of th© rule. The statute 

#)u! 16 Car. 2, c. 7. wat the first aa to foot TMOO, 


TIM A L. 1 ’j 1 L trtl • JlL jfi, U. i, LUO Itf BiL LU WVL 

Whore two pmon^depo^Ud each lOL .» the , ^ ^ ^ 

hands of a third party, io abide he everit , ^ t J ofAnne, and, in nf, 

ifeii 

cM M. h ,,^,’;atuterf5l6W,4,c.4l!r.pe.I«r)S 
^inynoH^ to such third party Provisions, and enacted that such 

themmey t^dheen paid wer byhm^ shall inly ho considered as having beea gtven 

ZIJX’ *"'*9“**’*/ <*• «”*<»««< o/ Am for an illegal consideration. rheilate,at«twte 
d^sit to be. returned, ^tle. himself to f ^ Iho whole, ^ 

i* /? the et«t«fe <»f Anne, except In «o for ao, it 

Tiu altered bythe statute 5 & 6 W. 4U^and 

® . a q^e^fon therefiwe, noir is, w^hec, or .opt 

pome, and tfia eontimt falhng mth. ^ contract faQs witlun the proirii^f 

m ^ promso tn the l»th eectim (tf that ^ ^ yj^ 

,,,*®***®' ; ’ iti8i>nbinit|»dt^itd»,iHidthat-.tlip«on- 

,V’i‘^is.;vfo fbt 'foTO and re- tract was ptrfeitlf valid. ThOjfofoer'ract, as 

ceiypd; and,, 9 n. V'^ebntit sfoted; to reciver appears from tho reoital, had two 'ot^cefo,, the 
dq^it of lQ/.'^^iaeed hii thb bandit of one to restrain! nalawful gaming, and the o^r 
tlu, 'i^ hever to reidove ial niidan'sfofouftumofoo^ 

ihdehtpd. . It'^PPfored at Of tte banse ‘skm. ; Where the wiudodftlleiauiB aubsietilied 

that the aiiia of; ‘iliK. i^ch had 'bfoh i^osited for bjr tsdf nttmber penon* ie to go to the 



72 


Superior Courts : Common Pleas.-^Ewchequer. 


winner of a lawful game, then the wager i» a; 
legal one, and the ntake cannot be recovered! 
back. The following cases were referred to ! 
Clnyton v. Jenniut/s^ 2 W. Bl. 70t) ; Evms 
Pratt, 4 Scott, K. R. 378 ; Challmd v. Bray, 
1 Dowl. N. 8, 7B3 ; Beiitinck v. Connop, 6 
Q. B. AppUgartli y, Colley, 10 M. & W. 
723 ; Emery v, Richards, 14 M. & W. 728. 

Wilde, C. J. We must look, in construing 
the statute 8 & 9 Viet. c. 41, to what is its 
plain and reasonable meaning ; and the first 
question is, whether a foot-race is now a lawful 
game or not. To show that it is unlawful the 
provisions of the statute of Anne have been 
offered, but then it has been contended in an- 
swer that the statute of Anne is repealed, and I 
think it is repealed in so far as the present 
question is concerned. Then what is the effect 
of tlie 18th KccUon of 8 & 9 Viet., c. 41, in re- 
spect of the Ava^er in the present case? Now 
the difficulty in giving effect to the proviso in 
that section is to say where persons subscribe 
a “ sum of money to be awarded to the winner 
or winners/’ &c., in what does that differ from 
a wager, and by tlie enactment part of the 
section all wagering contracts are made null 
and void. Considering, however, the state of 
society, and the persons who are to be found 
amongst those who form the legislative body, 
one can Inirdly doubt the meaning of the sec- 
tion. It is quite clear that horse- racing was 
not intended t o be put down, and yet most of 
races are match races, and clearly a wager 
between the two persons betting. Are they 
not then taken out of tVie operation of the 
enacting part of the section by the proviso? In 
the present case there are two sums to be con- 
tributed by two persons, to be awarded to the 
winner of a lawful game, and the contract, 
therefore, comes jilistinctly within the terms of 
the proviso. That being sp, the plaintiff who 
.paid his money under a certain valid contract 
cannot he allowed to rescind his contract and 
get back his money, even though the event had 
viiot been decided, as in the present case the 
evidence shows that it had. 

, Coltman, J. The foot-race, I think, is a 
lawful game, and that the statute of Anne, in so 
far as it concerna the present case, is repealed. 
It is certainly an anomaly that if a promissory 
note or other security were given for the stake, 
the consideration would be ilkgal under the 
provisions of the 5 & 6 W. 4, c. 41, and the 
winner could not, as here, obtain the amount. 
But still that cannot affect the result of the 
present case. Then, as to the construction of 
the 8 & 9 Viet. c. 109> fi. IB, the proviso was 
intended to except cases where parties contri- 
buted to a sweepstakeil, which was proh^ly 
the main thing in the contemplation of Uw per- 
sons who framed. the act, and undoubtsdlv that 
was very much in thp natore of a wsiger, and 
^be present case, Tthink^ also falfaf within .that 
J«royi8o. r 

Gysswell, J. Thi6 .gnestion rests upon the 
MHunon law and .the nUtute 8 & . 9 Viet. c. 1Q9. . 

eornttion Jaw a loot-race wasa lawful game, 
and the statutes which are supposed to make it 


unlawful are now repealed. Then comes the 
18th section of the 8 & 9 Viet. c. lOQ, which is 
the only one against wagering, and it is mani* 
fest that the proviso in that section is intended 
to protect something which otherwise would be 
affected by the earlier part of the section. Now 
this is a contribution or subscription “ towards 
a sum of money, to be awarded to the winner,’^ 
&c., and there is no express limit in the proviso 
as to the number, nor can any limit be put by 
implication. Certainly the first impression was 
that it did not apply to a (sase where a party 
engaged in the sport hiiUself was a contributor, 
but it is impossible to say that such’ a case is 
not within the words ; for though but two per- 
sons pay their money for a piece of plate or 
pri7.e, do they not contribute just as much as 
if there had been others ? Besides this, there is 
also the introduction of the words “sum of 
money and upon the whole, 1 do not see 
how we can exclude the transaction in the 
present case froiri the benefit of the proviso. 

Williams, J., concurred. 

Rule absolute. 


(!F)rcbciitta:. 

In re Lenneghan, May 8 & 11, 1848. 

COUNTY COURTS. — PROHIBITION AFTER 
EXECUTION. — SERVICE OF SUMMONS. 

Under the stat. 9 10 Vkt, c. 95, s, 80, the 

due proof of service of summons necessary 
to the jurisdiction of the County Court, 
means proof to the satisfaction of the judge 
only. 

This Court will not grant a prohibition to a 
County Court where execution haa been cxe* 

^ cuted in pursuance of the judgment of suck 
Court, upon j)roceedinys in which the de^ 
fendant has not been served with process, 
and does not appear, there having been 
some evidence of service given upon the 
trial. 

In this case a plaint had been entered in the 
County Court of Clerkenwell for 4Z. 14^. 6d„ 
in which Mr. Leniieghan was defendant, and 
the Bailiff* of the Court left a summons for 
him at 8, St. Paul's Terrace, Islington, al- # 
though at the time of leaving such summons 
he was informed that no such person resided 
there. Mr. Lenueghan resided at 8, Highbury 
Villas, Islington. The cause came on to be 
heard, and the bailiff having proved service, 
the proceedings went on to jud^ent, and on 
the 13th January last, a person took possession 
under an execution. On the J4th Januaiy, 
application was made *to the County Court by 
counsel to set aside the proceedings, when an 
order was made that, upon Mr. Lenneghati 
undertaking to bring xui actiem against the 
^cer of the Court, the Judgment be set 
Mr. Lennfgjian declincdto accede to the tMns 
nf bringing no action, and on tha lQtb Januaiy 
^psid the debt and On&e 

3l8t January, 

Wittes obtained a rule calling on the judge 



Superior Courts . 

of the County Court to show cause why a writ 
of prohibition should not issue to restrain all 
proceedings under the County Courts Act, and 
why the money paid under protest should not 
be refunded to the said Lenneghan or his 
attorney. 

Brown showed cause against the rule on 8th 
May, The plaintiff in his affidavitewore that he 
believed there was no defence to the action upon 
the merits ; that Lenneghan was outside the 
Court at the time the cause was heard, but did 
not choose to go in. On the part of Lenneghan 
there was no affidavit of a defence upon the 
merits. This rule had been obtained upon the 
statement of a case in reference to the Palace 
Court, in which it was said a similar rule had 
been obtained, and also upon the case of Fer- 
guson V, Mahon, 11 Ad. & E. 179* This case 
was certainly no authority in favour of the 
prohibition, and upon reference to the statute 
constituting the County Courts, it will be 
found that this Court has no authority so to | 
interfere. This is not the proper mode of 
taking advantage of the objection. This appli* 
cation is after execution executed ; there is 
nothing more remaining to be done by the- 
County Court, and therefore there is nothing 
which can be prohibited ; and certainly this 
Court has no authority to make any order for ^ 
the money to be returned. In Ihe Dean of 
York^s Case, 2 Q. B. 12, the objection taken 
was, that the application was too late, and it 
was then said, There has been much 
discussion in this Court respecting the dif- 
ferent grounds of prohibition which are avail- 
.able respectively at differe^nt steps of the 
ecclesiastical proceeding : Gould v. Capper, 
i(5 East, 345,) is a leading case on the ^wint. 
Here notj^ing remains to be dune ; the sentence 
of deprivation has been passed, and there is 
nothing to prohibit.’’ [Parke, B. That the 
argument.] Yes, but upon reference to the 
case in which prohibitions have been granted ^ 
.to the Ecclesiastical Courts, it will be found j 
that although they have been granted after ' 
judgment, yet the parties rausi m all cases have 
applied for and obtained the prohibition before 
^execution: and in this case the application 
Jihould have been before execution, or before 
the money was paid to the officer of the Court : 
Mr. Lenneghan had an opportunity of coming 
liere before the payment and while the money 
was in' hand, and it makes no difference that 
Ae money was paid under protest. ITie cases 
in the books of prohibition are all like that of 
the Dean of York, which is distinguishable 
from the present ; there it was observed in the 
judgment on looking at the sentence, we find 
that it admonishes the Dean not to exercise the 
frinctions of Dean on pain of the greater ex- 
TOmmunicatton, and that the Court was ad- 
only When this notice was made. The 
infliction of libat pain would be the mode of 
u^rcing the sentence, and this we may pro- 
liibit.’’ hx this case there remain* nothing; 
^ more to be done by the €k»unty Court, unless 
It may nekiiafW tihat the mon^ is not 

yet paid over to the plmntiff. But there are 
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authorities that a prohibition cannot issue after 
execution execum ; In re Poe, 5 B. & Ad. 681, 
which was an application for a prohibition to 
restrain the execution of the sentence of a 
court-martial, Lord Deftmon, C. J., observes, 
" We could not understand why and to what 
end a prohibition should be granted, nor to 
whom It could be directed, nor what it could 
prohibit, for not only had the sentence been 
carried into complete execution, hut the court* 
martial itself having performed all it* functions 
had ceased to exist.” * And in another part 
of the same judgment, his lordship says, ** W® 
desired to be furnished with some authority 
(if any could be found) for granting a proiubi*- 
tion after complete execution of the sentence im- 
posed by the Superior Court ; and several cases 
were at a subsetiuent day laid before us ; none of 
which, however, on examination, appears to us 
to establish the proposition, while others are ex- 
amples of acting on the contrary doctrine. 
In Hale v. Norwood, (I Sid. 16G,) the Court 
held, that a inotion for a prohibitum came too 
late after judgment and execution in the Coprt 
below, because there is no person wlio 6ah i)6 
prohibited. And a similar view is taken in 
Darby v. Cosins (iT. R. 552), by Ashnrst and 
Butler, 3 . J., the only judges in Court, who sup- 
port the prohibition, on the ground that some- 
thing remained to be done.” He certainly 
should not weary the Court by stating the old 
cases of prohibitions, but this distinction was 
ohsen^ed throughout the whole of them : that 
the only cases in which prohibition8***were 
granted were cases when the sentence was of a 
continuing character, ” when something re- 
mained to be done.” As to the other part of the 
rule, upon reference to the statute this would be 
found not to be the way to take the advantage. 
No prohibition will lie until it be shown that 
there was something improper in the proceed- 
ings of the Court below ; in this case it does 
not appear that there was any improprietjr in 
the proceedings ; here the judge did nothing 
more than he was bound to do, to give judg- 
ment upon proof of service of the process, and 
this, though the person serving the process 
should have sworn falsely. The 79th and 80th 
sections of the statute (the 7 & 8 Viet. c. 96) 
are the important ones in reference to the ap- 
pearance of the parties to the cause : the r^dh 
section applies to proceedings when the plaintiff 
does not appear : the 80th section providaSA 
that if the defendant shall not appear. Sc., fUe 
judge upon due proof of service of the 
mons, may proceed to the hearing or trial of 
the cause on the part of the plaintiff only, ai^ 
the judgment thereupon shall be as valid aa if 
both parties had attended.” If then the bailiff 
swears falsely, the judge is Betertheless hcmml 
by the statute to give judgment in cottfocmity 
with the statute, and such judgment is tts valid 
and binding a* if the defendimts had appeared, 
then it might be aaid tobe itaiiige if there 


* See note Where 

the lemed reijtoxter m^geata a doubt whether 
a court-tnaart&l i* detained aa there said. 
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wag no remedy^ but a remedy was pronded by 

the 8 let section, which provides, that a 
may make orders for |<rantin^f time to a defei^- 
ant to pirobeed In the defence of the suit attd 
may acyoiim the hearing or ftirthef hearing of 
any cause in such manner as he may think |it! 
In this case the judge thought fit to mahe an 
order to set aside the proceedings, lipon an un- 
dertaking to take no proceedings ^alhst th^ 
officer ; and Mr. Lenneghan now contends that 
he has a right ex debito justitiee to have the 
proceedings set aside without any terms what- 
e\'er, and there is no doubt in this Court such 
proceedings would have been set aside without 
terms ; but the judge of the County Court had 
a right to exercise his discretion in the matter. 

Tiliis cause was further heard on the 10th 
M^, when 

Brown mentioned that a case had been de- 
cided in the Queen’s Bench directly in his 
favour. He was then stopped by 

The Courts who called upon Mr. Willes in 
support of the rule. 

Willes, The case in the Queen’s Bench was 
ribt a case in which there had been no notice, 
but in which the notice was insufficient. In 
this case no notice whatever was served upon 
the defendant. [Pollock, C. B. This does not 
depend upon the question whether a party has 
been served, but whether the judge of the 
County Court had before him such evidence 
as to his mind amounted to proof of service. 
If a prohibition were to be granted in cases of 
^ hi ii g this difficulty would arise, that the 
Courts of Westminster would become Courts 
of Appeal on questions of fact entirely in the 
disposal of the County Courts. The statute 
gives us no such power — no right to interfere 
in the matter at all.] Suppose a case called 
on in the County Court, and the judge refus- 
ing to heat evidence on the part of the defend- 
ant, the Court wo\ild not surely in such a case 
refuse to interfere. In the Dean of York's 
case the mode of enforcing the sentence re- 
mained to be carried out, and the Court then 
granted a prohibition. In the present case the 
money having been paid under a protest, is 
merely lodged in the hands of the officer of the 
Court. [Platt, B. The money in this case 
has been paid to the officer of tne Court, and 
most probably to the plaintiff, so that 1 do not 
see what we have to prohibit. Parke, B, The 
question is, whether the County Court had 
jurisdiction to do what it did, not whether the 
application for a prohibition comes too late. 
It will appear that they had jurisdiction, unless 
the 80th section of the D & 10 Viet, c. 95, can 
be removed from that statute.] The 80th 
section states, that if on the day named in the 
summons the defendant shall not appear, the 
judge, upon due proof of service, may pmceed 
with the cause; and the question is, whether, 
under that section, the judge of a County 
Court, can proc:eed when the defendant has had 
no notice. Blackstone, in the 4th volume of 
his $7om]iientaries, p. 279, says, that our oiVn 
con^pn Jaw pever suffers any fact (eittun* civH 
or ci^iggl) to bo tried tiB :it has previouriy 


iidhipelledf ^ appearance by the party con* 
cerned ; this being so, it, being necessary vat 
opmhibp few a persop should appear be*, 
fbrb he could against, the 80tli 

sectibh merely does away with the absolute ne- 
cessity of an appearance, and did not intend 
to abolish the right, of the defendant to have 
notice before the Court proceeded against him. 
Ferguson v. Mahon is directly in point to show 
that proceedings against an absentee are void; 
and In re Poe the Court was dissolved, soljiat 
there was no person to whom a prohibition 
could issue. He submitted there might be a 
prohibition after execution had, and the reason 
of some decisions apparently to the contrary 
appears in Buggin v. Bennett, 4 Burr. 2037 ; 
there Lord Mansfield says, “ If it appears upon 
the face of the proceedings that the Court be- 
low have no jurisdiction, a prohibition may be 
issued at any time either before or after sen- 
tence, because it is a nullity, — it is corum non 
judice. But when it does not appear upon the 
face of the proceedings, if the deiepdant below 
will lie by and suffer that Court to go on under 
an apparent jurisdiction, it would be unreason- 
able that this party who when defendant below 
has thus lain by and concealed from the Court 
below a collateral matter, should come hither 
after sentence against him there, and suggest 
that collateral matter as a cause of prohibition, 
and obtain a prohibition upon it after all this 
acquiescence in the Court below* Now here 
is nothing upon the face of these proceedings 
which shows that the Admiralty Court acted 
without jurisdiction, or that what they did was 
corum non judice. In the case of Howe v. 
Nappier, the application for a prohibition was 
before sentence, this is after sentence and upon 
a collateral matter.” This case explained the 
apparently conflicting authorities, and coincides 
witl^ the oecision of Alder son, B., in Boherts v. 
llxvmhy, 3 M. & W. 120, who there says, “1 
think a writ of prohibition maybe granted even 
after execution. All the cases where it has 
been held oflierwise will be found to have 
turned on the acquiescence of the ])arty.” And 
the 2nd Coke’s Inst. 602, is cited by that 
learned judge in the same judgment as an 
authority that a prohibition may issue after 
execution. Another authority is Fitz* N. B. 
4(5. When speaking of prohibitions to be had, 
it says,— “ And so after judgment given and 
execution awarded in the County or in other 
Court Baron which hath , not power to hold 
plea of debt of the sum of 40.?., &c,, or of 
damages in trespass amounting to such sum 
or mor^, the party defendant slisdl have a writ 
of prohibition the bailiffs, or unto the 
sheriff or officer of the Court, that they do nit 
execution ; apd if they have distrained, the 
party to make satisfaction, tha^t then they re- 
lease the distress, and tha^ tbay revoke what 
they have dope thereint” Tbe^e authorities 
appeared to him conclusive, and tips case 
might be reconciled with; all thp existing 
liiuthonties by bolding that the statute did not 
dispense with a semce, but inerely Wjpdyed the 
necessity of aii kb^bl^tie kp^e^hcel ' 
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B. I am of opinion tliia rule 6u^ Rolfe^ lR,^ c^ncnv^ 
to be discharged. The construction of the act pt l^ait^ B. , ti is ji* ipattef entirely in the die- 
parliament is this : the Court shall have juris- cretion of the whi?j:ber the proper notice 

diction wherever due proof is given to the has beep proved. The c^e in Fiiz. N. B., is 
judge of the service of the process, and tlie act distinguishable from this case, liecause the po- 
» constitutes him the judge of what is due pro^f. sitipn there pui is, when the goods distrained 
The words ** due proof” must not be under-, have hot been fairly disposed of at the time of 
stood* as absolute proof,” but such proof as the application. In this case everything to bo 
is sufficient to satisfy the mind of the judge done by tlie Court is completed.** / ^ 
that service has been effected. In this case Rule dischargjed with costa., 

evidence was given of the sendee, that evidence r“~ 

being satisfactory to his mind, it gave him ** In the Dean of York’s case, 2 U, B. 40 , 
jurisdiction, and we have no power to interfere, the Court in giving judgment upon tlie argu- 
Parke, B. The statute puts the judgment of ment, “ that nothing remained which the Court 
the County Court upon the same footing as could prohibit, and that ihere was no coutinn- 
that of a Superior Court. The i)arties have the ing Court to which the writ could hv adili essed,” 
power of appealing to the County Court to set and which argument was »anctu>ned by the 
aside any judgment improperly obtained, and judgment in re Poe, observed, “ These argu- 
ifthe application be refused the judgment is ments, for obvious reasons, required to be nar- 
binding. If this rule were to be granted, we rowly watched, for they wouhl give effect to 
should behaving applications made in number- unlawful proceedings, merely liecause they 
less cases. were brouglit to a conciusioii/’ — UtcrouTbiu. 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN ALL THE COURTS. 


CTourtis of lEquitj). 

LAfV OF PROPERTY AND CONVEY-- 
ANCING. 

[For the previous Sections of this Scries of 
the Digest in the present Volume, see 

Law of Attorneys, j). 18. 

Law of Wills, p. 37. 

Courts of Equity. 

Construclianof Statutes, p. 58.] 

ANNUITY. 

See V€?idor and Purchaser, 5. 

BIDDINGS AT SALE. 

See Sale, 3. 

COMMON LANDS. 

In 1784, a certain tenement and four acres, 
and one acre and a-half of land dispersed in 
the common field of A,, were to he conveyed 
to the party under whom the vendor claimed. 
In 1818, the devisee of the same party con- 
veyed the tenement, with an allotment of land 
described as containing three acres and one 
rood, allotted to the devisor under an act 
passed in 1801, for enclosing part of the parish 
of A,, in lieu of 5 acres of common field lands. 
The estate was contracted to be sold in 1841 : 
Held, that in the absence of any proof that the 
whole of the common lands in A. had not been 
allotted, or that any other allotment had been 
made to the same party, the Court would as- 
sume that the allotment had been made in sub- 
stitution of the common lands comprised in 
the deed of 1784. Major v. Ward, 5 Hare, 
60 %. 

CONTINORNT REMAINDER. 

A devise of real estate to the use of A. for 


life, with remainder to the use of all and every 
the child or chihlren of A. who shall attain the 
age of 21 years, and for want of such issue, 
over, creates a tenancy tor life in A., wiih'*'kt 
contingent remainder iii fee to such of the chil- 
dren of /I. as shall attain 21 ; and on the death 
of /!., having infant children, but having had 
no child who had then attained 21, the interest 
of the children of A. was divested, and the 
limitations over were defeated. Festiny v. 
Alieu, 5 Hare, 573, 

Cases cited the judgment ; Hanson v. Gndmn ^ 
f> Ves. 230 ; May v. Wood, 3 liro. C. d7l ; 
I Ackerley v. V'^eriion, 1 P. Wm«. 7B3 ; lioddy 
[ V. Dawes, i Keen, StiV ; Saunders v, Vantier, 

I J O. & Pli. 240; Vawdry V, Geddes, 1 Hush. 
^ M. 208 ; Lister v. jinulley, 1 Hare, 10 ; 
CricUett v, Dolby, 3 Ves. 10 ; llearle v.Groen- 
buiik, 5 Atk. 607, 716. 

CONVEYANCE. 

See Vendor and Purchaser, 1 . 

^ COPYHOLDER. 

Covenant, — Lease. — A copyholder agreed to 
demise a tenement within the manor for 63 
years on a building lease, and, as tlie custom 
, did not allow the lease to he made for more 
I than 21 years, the copyholder agreed to execute 
I a lease for 21 years, with a covenant for him- 
self, his heirs, and assigns, to rene^v the lease 
for a further term of 21 years at the expiratioa 
of the first, and for a further term of 21 yeirs 
at the expiration of the second term. Tlie 
copyholder died before the lease was executed, 
having devised the premises to a trustee : 
Held, on a bill by the lestee aghinst the 
trustee for specific perfoirmaltce, that the 
trustee, bavitig uo beneficial mterest in the 
estate, was not bound in the lease for 21 year 
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to enter into any other covenant for the re- 
newal of the lease at the expiration of that 
term, and that he could only be required to 
covenant against his own acts. 

Qtuere» whether^ if the trustee had brought 
in his bill for specific performance against the 
lessee, the lessee could have been compelled to 
perform the contract, if the trustee had de* 
dined to covenant for renewal. Worley v. 
Frampton, 5 Hare, 560* 

INTEREST ON PURCHASE-MONEY. 

Not subject to deduction for income taxr~^ 
Where interest is payable on purchase-money 
upon a sale by order of the Court, the pur- 
cnaser must pay the full purchase-money and 
interest into Court, without deducting the in- 
come tax. Holroyd v. Wyatt, 1 De G. & S. 
125. 

JOINT TENANCY. 

Severance , — Two women, being joint tenants 
of copyhold lands, one of them and her hus- 
,band surrendered their estate and interest to 
the intent that the lord should regrant the 
same to such person or persons as the husband 
should by will appoint. The wife died in the 
lifetime of her husband and siter. The hus- 
band afterwards died, having, by his will, ap- 
pointed the surrendered share to his executors ; ! 
Held, that there was a severance of the joint j 
tenancy. Edwards v. Champion, 1 De G. & S. 
75. 

LEASE. 

Sec Copyhold ; Specific performance, 2. 

LIEN. 

See Vendor and Purchaser, 5. 

MARRIAGE SETTLEMENT. 

Whether, after the execution of a marriage 
settlement, which is not executory, the husband 
and %vife have power before the solemnization 
of the marriage to revoke it, quatre. 

On the 14th March, in contemplation of a 
marriage, a mortgage in fee was conveyed to 
trustees, on certain trusts for the intended 
wife, husband, and the issue of the intended 
marriage. On the 27th March, the husband 
and wife revoked it. UjKm a bill by the hus- 
band, claiming the mortgage jure mariti, the 
Court referred it to the Master to inquire 
under what circuiiistan(?es the revocation has 
been executed. Page v. Home, 9 Beav. 570. 

MINES. 

See Sale, 2. 


gage, became insolvent and absconded. 
thereupon, with notice of all that had hap- 
ened, paid off C.*s mortgage out of the 
alance of the parehase-monev remaining due, 
and E., to secure himself, toolc an assignment 
of B/b mortgage. But the balance of purchase- 
money not being sufficient to both JB/s 
charge and what E, bad paid to B., Held, re- 
versing the judgment below, that E. was not 
entitled to tack his security to B.’s mortgage, 
Ist, because his security was not a security on 
the estate, but only on the purchase-money ; 
and 2ndly, because, although jB. at the time he 
advanced his money had no notice of any par- 
ticular incumbrance on the estate except B.^s, 
he knew that he was dealiug for a supposed 
balance, out of which D,, having contracted to 
sell the estate free from incumbrances, would 
be entitled to pay off any incumbrances to 
which the estate might be found to be subject, 
and therefore the equities of D. and E. were 
I not equal. Lacey v. Ingle, 2 Phill. 413. 

I Cases cited in the judgment ; Brace v. Duke of 
Marlborough, 2 P, VV* 491 ; Exparte Knott, 11 
Ves. 617. 

2. Occupation rent, — Redemption , — In a suit 
to redeem against a mortgagee in possession, 
the Court will not direct the Master to fix and 
charge the defendant witn an occupation rent, 
unless the defendant alleges and shows, not 
only that the defendant has been in possession 
of the mortgaged estate and in receipt of the 
rents and profits of it, but also, that he has 
been in the actual occupation of it, or of part of 
it. Semble, Trulock v. Robey, 1 5 Sim. 265. 

3, Creditors,*-- Notice , — Stephen took a con- 
veyance of an estate from William, his father, and 

j then mortgaged the estate, with a power of sale 
j on default of payment of the mortage money 
I etad interest, within three months after notice, 
in writing, given to Stephen, his heirs, execu- 
tors, administrators, or assigns, or left at his 
or their usual or last known place of abode. 
The conveyance to Stephen from William was 
afterwards declared void, as against the credi- 
tors of William. Some years afterwards, the 
mortgagee caused the notice demanding pay- 
ment to be aff to the door of the house 
which was thr place of abode of 

Stephen ; T P?8jagee, a short time be- 
fore the three months, entered 

into a cot^ct for sale of the property: 
Held, that as the right dif the mortgagee under 
p^er of sale was pammount to that of the cre- 
ditors of William, the notice was sufficient. 


MORTGAGE. 

1. Tacking, — NotHe . — if., having mortgaged 
anjBstate to B. & C. in succession; agreed to 
sellrittoD. free from incuinbnmces t part of 
the purchase-money was to be paid down, and 
the rest on the completion m the purchase. 
During the mvettigatiem of the^ titles in^ 
d«ed D,, who wee ignorant erf 
to make further paymmits on account ^ the 
|WMxhase-maney, and having also raisedm 
ttiBr sum from B. on the seeurity of' bta^ 
tiaoti without giving Urn notieO of C.l!a 


That such notiestwas well served by being 
affixed' on the door of Stephen's last known 
place of abode. ^That the contract for sale of 
the property, although made before the expira- 
tion of die notice, was not therefore iavaliid. 
Major Ward, $ Hare, 598« 

^ Notice if Prwr Charge z Pm^ 

l/bnMnos, k « ^ 

NOTICE dr PRIOR CHABOE* 

‘ Indefifrite as to amount . — Notice of a chkrge 
to an ludefihhe ainbUBt, hlihdiigh die notice be 
tnaccurate as to 
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the charge, is sufficient to put upon inquiry a 
party dealing for the property subject to the 
charge ; and if the actual charge afterwards ap- 
pears to be incorrectly described in the notice, it 
IS nevertheless sufficient, as a ground for giving 
priority for the true amount of the charge, as 
against the party who received the incorrect no- 
tice, hut made no inquiry. Gibson v. Inga, 6 
Hare, 124. 

Case cited in the judgment: Taylor v. Baker, 
•5 Price, :>()(>, 

* See Mortgage, 1,3; Vendor and Purchaser, 

3. 

RKOEMPTION. 

See Mortgage. 

RKMAINDKU-MAN. 

Recovery suffered by fraud upon tenant in 
tail. — Transactions good in part, and bad in 
part, — Semhle, if a fraud has been committed 
on a tenant in tail, which has been cai*ried into 
effect by means of a recovery, and the tenant 
in tail dies without issue and without confirm- 
ing the transaction, the next remainder-man in 
tail may maintain a bill to set it aside. Secus, 
if the recovery were suffered with the intention 
of barring the entail, and the fraud applied only 
to some part of the transaction independent of 
that object. Bellamy v. Sabine, 2 Phill. 437. 

SALR, 

1. Without reserve. — Where property is 
advertised to be sold “ without reserve,” such 
advertisement is understood to exclude any in- 
terference by the vendor, either direct or indi- 
rect, \\hich can, under any possible circum- 
stances, affect the right of the highest bidder, 
whatever may be the amount of the bidding, to 
be declared the purchaser ; and any evasion of 
that engagement on the jiart of the vendor, 
being a violation of his contract with the pub- 
lic, will disentitle him to the aid of a Court of 
Equity to enforce the sale. 

Therefore, where previously to a sale of a life 
interest, which was advertised to be “without 
reserve,” the vendor entered iati» a private 
agreement with another person, that the latter 
should bid a certain sum at the auction, and 
be the purchaser at that sum, unless a higher 
sum were bid, a bill by the vendor for specific 
performance against a third party, who had 
been declared the purchaser at the auction, 
though for a much higher price, was dismissed. 
Robinson v. Wall, 2 Phill. 372. 

Case cited in the judgment: Meadows v. Tanner, 
b Madd. 34. 

2. Shares in mines. — Titie and evidence of 
title- — On a contract for the sale of a share in 
a mine described as ** one 192nd part of J share 
of the Tresavean mine, in the district of 
Ghvennap, in the county of Oormyall,” it is 
not sufficient for the v^clor to shew a title to 
the s^ified share of ftie mine as between 
himself and his co-adventurers, without show- 
ing someritle iu faimtdff^mnd hie co-adventurers 
to the mine of which he bad contracted to cell 
a share. As tQ^thatiida he must show^ gueere. 


3. Opening biddings* — 3/o^ioa by rejected 
bidder to set c^ide the sale for irregularity 
bidder at a sale under thje decree of the Court, 
who is not a party to tlie cause or interested in 
the estate which is the subject of the sale, has 
no right to apply to the Court to set aside a sale 
to another bidder, on the ground of irregularity 
in that the latter, although reported the pur- 
chaser, was not in fact the highest bidder. 
Whether he may a[)ply to be declared the nur- 
chaser in the place of the bidder reporteci to 
be the best ]nirchaser, qurere f Hughes v. 
Lipseombe, 6 Hare, 142. 

SEVERANCE. 

See Joint Tenancy. 

SHIl 

Lien of master or ship-broker. — ^Thcro is no- 
thing in the character or nature of the certifi- 
cate of registry of a shij) which excludes it 
from the jurisdiction of the Court to decree its 
delivery as against a jiarty unlawfully detaining 
it. The rnuHter of a ship has no lien on tlio 
certificate of registry, either for his wages or 
for monies disbursed 1^'’ him for tlie iisc of the 
ship ; nor have the ship-brokers any lien on 
the certificate of registry for advances made by 
them to the owner for the use of the ship. 

The master of a ship has no claim on the 
accruing freight, either for his wages or fin* 
monies (li8V)ur8cd by him for the use of the ship. 

Shipowners advancing monies to the owner 
of a ship for the ship's use, having at the same 
time notice (by an indorsement on the certifi- 
cate of registry) of a prior mortgage on the 
ship, are not entitled to be rejKiid their ad- 
vances out of the freight in priority to the 
mortgagee, although the iiu)rtgagee does not 
take possession of the sliip until after she has 
entered the docks from her hoioeward passage. 

The vendor of a ship with a covenant for 
title, retains, after the sale, (in order that he 
may fulfil his contract and defend himself 
against an action brought upon his covenant,) 
such an interest in tlie certificate of registry as 
enables him to sustain a suit for its delivery 
against a party unlawfully detaining it. Gibson 
V. Inyo, 0 Haro, 112. 

Case cited in the judgment: Splidt v. Jiowlea , 
10 East, 279, 

SPECIFIC MORTGAGE. 

1. Mortgage. — A. mortgaged three houses 
(23, 26, and 27 ,) to B., and afterwards con- 
tracted to sell 23 (one of tlie houses) to C. ; 
C. paid the purchase-money to A* under the 
contract, but without obtaining a conveyance, 
and with constructive notice of the prior mort- 
gage to B. C. afterwards {>aid off* what was 
due to B* upon his mortgage, and having 
taken a transfer of the mortgage, filed a bm 
against the devisee of 4. several moA* 
gagees, under subsequent .mortgages made by 
A,, which included the houses 26 and :27, mia 
other property, and obtained a decree for the 
specific perforraaiuFe by Him deirisees of 4. of 
the contract of sale as to Ihe Ifouse 23^ and for 
the sttocesshre fomdostire of all the aabseqnent 
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mortgages, and the deyisee of A.^n default of 
their redern|^tioh of the houses ahd 27. 
Sober v. Kemp, (3 I]are» 155. 

2. hease, — Ayreement by trustees beyond th^r 
powers* -'Bill for the execution of a covenant 
contained in a renewed lease granted by tru«t6e6 
dismissed ; the covenant being ultra vires of I 
the trustees. Bellringer v, JBlagrave, 1 De G. 

ftsoa. 

citotl in the judgment : Mortloclc v.Tluller, 
10 VijH. *292 ; Oril v. No«l, o Mud cl. 4‘>U. 

See Vendor and Purchaser^ 3. 

TACKING. 

See Mortgage, 1. 

TENANT IN COMMON. 

One of ttvo tenants in cominon of a farm, 
permitted the other to occupy and cnirivate it, 
without demanding any rent (jr other remunera- 
tion from him ; but, after his death, claimed 
compensation out of hi» estate. 

, The Vhce-(yhancellor allowed the edairn, hut 
the Lord Chancellor, on appeal, doubted 
whether it could ho nrtin^ainefl, and directed 
an action to he brought. Henderson v. Eason, 
15 Siui. 303. 

TENANT IN TAIL. 

See Tlemainder-man , 

- S ee Sale, 2. 

VENDOR AND PCRCIIASKU. 

1. Parties to conveganed — It being one of 
the terms of a contract between vcmlor and 
jjurcliaser, that certain parties were to join in 
the convey.'ince, the Coin t would not enter into 
the (juestioh, iVliethcr tliey Trcrc necessary or 
proper parties., Benson v. LujhO, 0 Hear. 502. 

‘2. Time, essence i\f roy#/rac/.— 'riiough time 
may not he of the essence of the contract, yet, 
upon unreasonable delay on the [)art of a vendor 
in completing, the purchaser, upon giving no- 
tice, may rescind the contract. Benson v. 
Intmb, [} Beav. 502. 

3. priority. — Sjiectfic performance. — If a 


vendor contracts with two different persons for 
the sdle to eath of them of the same estate, the 
Court will, primd facie, enforce the contract 
which was first made ; and if the party with 
whom the second contract was made, should, 
after notice of the first contract, procure a con- 
veyance of the legal estate m pursuance of tlie 
second contract, the Court will, in a suit for 
specific performance by the first purchaser 
against the vendor and the second purchaser 
decree the latter to convey the estate to* the 
plaintiff*. Potter v. Sanders, (MldiYO, \ , 

4. Time of contract. — Letters through the 
post, — A purchaser offered a price for an 
1 estate, and the vendor, by a letter sent by post 
I and received by the purchaser the day after it 
i was ])Ut into the post-office, accejited the offer : 
i Held, that the vendor was bound by the con- 
i tract from the time when he posted the letter, 

I although it was not received by the ])urchaser 
until the following day. Potter v. Sanders, 6 
j Hare, 1. 

■ 5. Annuity. — Lien. — Sale and assignment of 
; a life interest in leaseholds, in consideration of 
; a weekly sum to he jiaid to the vendor during 
! her life, with a covenant by the purchaser for 
( himself, his heirs, executors, and administra- 
j tors, to make the weekly jiayincnt to the vendor, 

and to rc])air and insure the premises, and 
otherwise perform the covenants in the lease ; 
Held, that the vendor was entitled to a lien on 
the life interest in the leaseholds, which was 
the subject of the assignment, for the weekly 
payment. Matthew v. Bowler, 6 Hare, 110. 

i Caso cited in tlin judgment : Turdiffe v. Scrug- 
I Imin, 1 Bro. C, C. •12.'3. 

6. Mistake. — Where, by the mutual mistake 
! of vendor and purchaser as to th^ duration of 
• a leasehold intert\st, it had been sold at a price 
( Considerably below its value, and the coiivey- 

■ ance had been executed, and the purchaser let 
into possession : Held, upon a bill filed some 

I ye^ars afterwards by the vendor against the re- 
I presentative^ of the purchaser, that the vendor 
I was not entitled to he relieved against the mis- 
’ take. Okill v. Whittaker, 1 Ue G. & S. 83. 


BUSINESS OF THE COURTS. 


Friday , 

Saluriny , 

Monday , 

T;¥«sd»r . 
Wednesday 

Thursdhv . 


CH4NCE11Y SriTlNGS. 

Herb Cftaiircller. 

I'rinity Term f 1848. 

AT WraTAU^^STKTl. 

. M»v *4j i Ap- 

I penig. 


Friday 
Saturday . 
Monday , 
'fuesdny 
Wednesday 

Thursday . 


2^ 


, • 7) 


Appeals. 


Friday 

the^^eenVD^^tb.d«JV«lit, j „ 


( (The Petition-day) Petitions 
• * I and .\ppeuU. 

. .31 5 AppMJs. ' 

Jut>9 1 { Api'«»l Motions on^ 

\ peals. 


Monday 
Tuesday • 
W^iiMday 

Thursday . 


Q C Appifral Motions and Ap- 

• peals. 

I (Petition-day) unopposed 

* 9< r^tifions only and Ap- 

( ^ p^uls. 

. tQ V ; 

12 f * 

.* i;3 hAPl»«a^** 

lul . a 

C (Pitition-day) unopposed 
1A | Petitions only and Ap- 



Chancery Sitings^ 


Friday 


4 Appe^ Motions and 
( peuU, 


K. — Such days as hk Lordship aits in the- 

House of Lords excepted* 


of ffyt iXciRi* 

AT WESTMIN6TI1U. 

Motions. 

Pleas, Demurrers, Causes, 
Exceptions, and Further 
Diractioiis. 

Petitions in General Paper, 
Pleas, Demurrers, Causes, 
Exceptions, and Fur- 
ther Directions. 

Motions* 


Pleas, Demurrers, Causes, 
Further Directions, and 
F^xceptiofis, 

Motions. 

Pleas, Demurrers, Causes, 
Exceptions, and Fur- 
ther Directions* 


Petitions in General Paper. 
JMotions. 

Short Causes, Consent Causes, and Consent Pe- 
titions, on Saturday June the 3nl and Saturday 
June the lOth, at the sitting]; of the Court. 

Notick.— Consent Petitions must be [ireaenUnl, 
and copies left with llie secretary, on or Ixd’ore ilie 
Thursday preceding the Saturday on wliich it is 
intended they should be heard. 


Friday^ . . 

May 26 

Saturday , 

• 

.27 

Monday 

. 

( 

. 29 

Tuesday 


. 30 j 

Wednesday 

• 

. 3 , 

Thursday . 

June 1 

Friday . . 


• 

Saturday . 


. 3 

Monday 


. 5 

Tuesday 


. 6 

Wednesday 


. 7) 

"J'Jjursday • 


. 8 

Friday , . 


• 

Saturday . 


. 10 1 

Monday * 


* 12 

Tuesday , 


. 13 1 

Wednesday 


. I4j 

Thursday 

• 

, 15 

Friday . . 

. 

, 16 


Saturiday - 
Monday * 

Tuesday , 


Wednesdoy 
Thursday . 

Friday • , 

Saturday . 

Monday . 
'I'uesday • 

Wednesday 

'I’hursdoy . 

Friday . , 

Saturday , 

Monday 
Tuesday • 

Wednesday 

Thursday • 
Friday • • 
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ISrurr. 

AT WESTMINSTBR* 

. . May 56 Motiona. 

, .27 The Birth-da V 

^ 5 (Petition-dBy ) Peti tions and 

• • ^ I Causes. . 

I Pleas, Demurrers, Excep- 

. * 30 1 fions. Causes, and Fur- 
( thor Directions, 
n ( Ihiukriipt petitions and 

• • ( Ditto. 

June 1 Motions, 

plois, Denmrrers, Excep- 
tions, C.uises, and Fut* 
iher Diivctions. 

Short Causes and Causes. 


- i Pleas, Demurn^rs, Exc^p- 

• . I tions, Causes, and Fur- 

• * ( tiler Directions. 

^ f IJankrupt Petitions and 

, 8 Motions and Causoi. 

V (Pelition-ilay ) Ifotitions and 

• \ Causes. 

, It) Short (Piuses and Causes. 

. ( Ideaa-j Demurrers, Kxcep- 

• tioiis, (’auHCH, and Fur- 

' ‘ ( iher I )iri?ctions. 

\ Bankrupt, l^elitions ami 

‘ ( Ditto. 

( (petition - day) P»!tiliou.i, 

, 1;V-] Sliort Causes, and 

( Causes. 

, Id Motions. 


>7Uc*C[r6nnrcllur of ISuglanh. 

XT WKSTMINSTKIU 


Vicf*<?rtMircUor 


AT WESTMINSTKll. 


Friday . . May 26 

Saturday . • 

. 27 

Monday . , 

. 29 

Tuesday • . 

. 30 

Wednesday , 

. 31 

Thursday . June 1 

Friday . . 

. 2 

Saturday . . 

. 3 

Monday . . 

. 5 

Tuesday . . 

. 6 

Wednesday . 

. 7 

Thursday . . 

. 8 

Friday • • • 

. 9 

Saturday . « 

. 10 

Monday . . 

. 12 

Tuesday . • 

. 13 

Wedn^day . 

. 14 

Thhfrsday * . 

. 15 


iFriday . 


tions, Causes, and Fur. 
Dirs. 

Motions. 

C Sliort Causes, Petitions by 
I order, and Causes. 

! Pleas, Demurrers, Excep- 
tions, ^Cau.ses, and Fur- 
ther Directions. 

Motions. 

f (Petition - day,) Petitions, 
< (unap{K>sed first,) Shott 
( Causes, and Causes. 

Pleas, Demurrers, Exeep- 
tiins, Causes, and fur- 
■ thef Directions. 

^(Petiaion - day,) pe^ttioos^ 
(Unopposed Shprt 

^ Causes, and Causes, 

1$ *^Mouei|s. 


[Friday . . 

! Saturday • 

Monday 
'J'liesday • 
Wednesday 
Thursday • 


May t6 
. . t>7 

, * 29 
. . 30 
. . 31 

Juno 1 


Friday 




Saturday . 

Monday 
Tuesday . 
Wednesday 
Thursday . 

Friday • . 

Saturday • 

Monday . 
'Puesday • 
Wednesday 

Thursday * 

Friday • • 


Motions nml Causes. 

The Queen’s Birth-day kept. 
Pleas, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 

Motioii-s and Ditto, 

JMofis, l>emurn*rs, Excep- 
tions, Causes, and fur- 
ther Directions. 

Short Cause-, Petitions, 
(unopposed first,) and 
Causes. 

I Plena, nomurrers, Kxcep- 
d-J lions, CaiKSes, and Fur- 

7 ( I her Directions, 

8 Motions and Ditto. 

Pleas, Demurrers, Excep- 

lioua, Causea, and Fur- 
ther Directions. 

10 Short Gauaea and Dittow . ' 

) Plaas, Demurrers, Except 
13 \ tions, Causes, and Further 
, 14 ) Directions. 

(Short Causes, Petitions, 

15 ^ ,, .^tiadpposed firit,) sfnd 
( CUdlms* ‘ v; - ; 

16 Moi|G|fis,afid Causes. 
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Chancery Came List. 


CHANCERY CAUSE LIST. 


c { Hodi'kiDsoii 

i l)i\u> 

Af. T. tm. Allfrcv 
( Wilson " 

S. 0. { J>itto 
( Ditto 

i Cuaningham 
Ditto 
Ditto 
Lawrence 
Watts 
liirch 
Joy 

1 Sturgia 


‘ j-eppeAl 
ditto 


UavTS CftitncrHar. 

Trinity T&rm^ 1848 . 

APPEALS. 

lloclgkixison 
Jackaon 
AllfVey, 

Wilaoii 
Ditto 
Foster ) 

Murray J 

Ditto ) 

Jiydo, cause by order 
do3', 4 causes 
Jijrcii 1 

Ditto J 


. appeal 


St. V'^ictor (pnu.* Devereux 


appeal 

ditto 

ditto 


Rnud 
I Ditto 
Ditto 
(Jliirko 
Forbes 
Haven 
{ Urcii 
^ Ditto S 
PludfiS 

El. Chesterfield 
Humble 
Hilos (pauper) 
Carter 
Flight 

I Attorney- Gen. 
\ Ditto 
I Ditto 

INIajip 

HohiriHon 

Hobson 

Ed wan Is 
Skipper 


ADMabon I 
Miscox > 
Bod ding toil ) 
VVyhurn 
Herring 
Kerl 

Walker } 
Hearse j* 
Protberoc 
Duncombe 
Shore 
Moore 
Barnard 
Marriott, fur. 
Monro j 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 
ditto 
ditto 
ditto 
ditto 
dirs. and 
[costs. 


Bannorraan • appeal 
Alukunt ; } 


Klcock 
Robinson 
Evo r«tt 
ausea 
Siiowsv 
King 


} 


d itto 
ditto 

ditto 

ditto 

ditto 


cause. 


To present pet Stourton v. Jerningbam. 
Thirst cause day after Term^ Hooper v. Denoon. 
S.O.to amend, Williamson v. Gordon. 

Short t r Murray V. Scarborough ) fur. dirs, and 
A/, r. \ Same v. Crafton \ costs. 

Hemming v, Archer 
Same v. Same. 

Same v. Same. 

Same v. Same. 

Haworth v. Same, 


I' 


, flir. dirs. 
and costs. 


} 


-Re-hearing. 


^exons. & fur. 
dirs. and costs. 


iblafitcr Of ttc aoWs 

Trinity Term, IB 48. 
ju no MR NTS [reserved.) 

Alaster t. Marquis de Croismaro, fur, dirs. and 
costs. 

Fisher t\ Price, exons. 

Smith tJ. Karl of Kfiingham, ns to costs^ 

{ nice V, Gordon 
Same v, Senrnett 
Same i?. Gordon 
Carter v. Gordon 
Same t>. A yers 
f Peacock V. Peuson 
f Same v. Same 

Wilson^t?. Eden, fur. dtrs. & costs. 

rt.KA8 awn dbvvrrers* 

Stand over. Dean of Ely v. Gay ford, six pleee' 
cAvacs. 

’ Hcle V, Bexley 
Same r. Same 
I Same v. Same 
J Same v. Howyer 
vSame r. Donovan 
Fart hoards (Churchman e. Capon, fur. dfcfS. 'tod 
Afifihaatffias < costa. 

Term ( Some v. Same, supply 


S» O. till \ 

of rehearing ^ 
disposed of 

j Knight V. Alajoribanks 
Same Same 
(Same v- Gibbs. 

Hooper V. Salmon. 

'lugwell t). Hooper 

Hilary Term,\M9j M*Michael r, Kipling, exons, 
and petition. 

First cause day after term^ Philipe v. Watkins, pro 
confesso. 

! Hemming v. Archer . 

Same r. Same | 

8v\me '£?. Same 
Same Same 
Haworth v, Archer ^ 

Vart heard, 1st ra w 'it' day^ Petre i\ Petre. 

Part heard, lAt cause day, Chancellor v. Morecraft. 
Part heard, Gallafent i?. Brown. 

Part heard, Attorney-General v. W^ard, excep- 
tions, ^ sets. 

Attorney-Gen, Ward, fur. dirs. and coats. 

( Gas Light and 

Coke Com. v. Symonds 
/ Symonds v. Gas Light and 
I Coke Com. 

I Stillman v Gas Light aod^ 

Coke Com. 

Massey Carvick. 

Christy v. (’ourtenay. 

Newton V. Askew. 

Third f Baynton v. Hooper. > 
day, \ Same v. Sanio. J 

Kniglits IT. Stanton, exons. 

Wilson V. Eden, fur. dirs. and costs, 
j Benbow v. Davms. > 

\ Same r. F'vison. J 
Bennett r. Cooper, fur, dirs, and costs. 

Biggs V. Naylor. 

( Winmill v. Wjnmill. 1 
Short < Snmet;. Monday. > fur. dirs. & costs. 
( Same v. Winmill. ) 

Gibb] ns r;. North Eastern Aletropolitan Railway, 
fur. dirs. and costs. 

I Fox V. Roberts. ) 

( Same o. Same. ) 

I Greedy v. Lavender 1 
< Same v. Owen. > fur. dirs* and costs. 

I Same v. Parrott ) 

Hobinson e. Rohmson, 

K Carr v. Henderson 
{ Same v. Thomas j 
Oliver e. Punk. 

Page V. Marklnud, re*fa«aniig. 

Attorney-Gen. e. Brook, re^bearing. 
liomax 0* Lomax, fur. dtrs, and costs. 

KirkmiRi V. BooBi ditto. 

Attorney-General e. Jesus Hospitalj CanteRrary 
fur. din. and costs. 


ditto; 

ditto and petition. 
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Charnwr^ Cam last. 


NEW CAP8ES. 


Moinwaring v, Beevor. 

! Hodgson V, Espinasse ) 

Same V. Same \ 

Archer v, Hagoe. 

Vice^Clianctnar of 

PLBA8, tVEMUERERS^ CAUSES^ EXCEPTIONS, AND FUR- 
, TREE l>lR£CTiONB« 

Balfer v. Baker, dem. 

$, O. G., Myers v. Macdonald, 2 causes* 

S, 0,y Hickson v, Mainwaring, t causes. 

To Jijp J Ladbrooke v* Smith ^ 
a Browne v. Ditto J 

Attornoy'General v. Wilson, pt. Ld. 

Stiles V. Guy, exons, and fur. dirs. pt. bd. 

Earl of Bulcarras v* Johnson, exons. 

Battershill v* Bishop of Winchester, fur. dirs. 
and costs 

Jenkins V. Briant, fur. dirs. and petn. 

Adey v, Arnold, fur. dirs. & costs. 

Roberts v. Koberts. 

Green v* Norton, 5 causes, fur. dirs. and costs. 
Rackham v. Siddall. 

5 Green v» Bourke. 

{Bourke v. Green. 

Cocking V Briggs. 

Palmer v. White. 

Jones V. Evans. 

Salomons %\ Connop . 

i Rainbow v* Lamb fur* dirs. 

Ditto V. Moss, cause. 

Sturges u. Arrowsmitli. 

Jones V. Wiilkor. 

Pemberton v. Wilcocka. 

Dobson V, Lyall, fur. dirs. and costs. 

Greenwood v. Groom. 

Westbrook v. Kuigbt. 

Johnson v. Tucker. 

Pocock V. Jj^^hnson, fur. dira. and coats* 

Vulliamy v* Vulliamy. 

Pawsey v. Hale, exons. ^ 

Jowett V. Board, fur. dirs* and 2 potns* 

Skarf V, Soul by. 

Rodney v. Rodney, 3 causes. 

Wood V, Smith, fur, dirs. and petn. 

Askew V. Davidson, fur, dirs. and costs. 

Gray v. Webb. 

Robinson v. Sollory 
Law r. Urlwins, exons* 

( Knight V, Morrull 
< Harrison v. Ditto 
( Knight V* Nugent 
Walker v. Marquis Camden, fur. dirs* and petn* 
Walker v. Stephens, 2 causes. 

Berry v. Attorney-Gen., fur. dirs. and petn. 
Cesarini v. Cesarini. 

Bryan e. Twigg, exons., fur. dirs* and 4 petniu 
Cook Vs Fynney, rehg. 

Wilkinson e. Hartley. 

Ashburner V. Wilson, fur. dtm^ and ootta* 

Hill s. Sanderi^ ditto* 

Fiteh V. Fread^ for.dirs*& costs* 

Lairaon Meek* 

W'aFdan ti. Ashhurner,, fur* dirs. andoosU* 
Johnson s. Batas* 

Burtdn V, Taylor, far* diH. and coMs. 

Dunholma V. fur. dirs* and . coat^ 

Brpoke e. WarwkA, tBtto. 

Bruin v. Knott, 3 causes ditto* 

Freeman p. Roberta, Aoausea, fur* dirs. 


Clarldge iu Pemberton, fur .dirs. and coats. 
Haffenden u. Wood, dittou 

Sheffield v. Levy, ditto. 

Hitchcock Vs Hitchcock, ditto* 

Norcott V , Gordon, ditto. 

Martindale e. Hayton, ditto* 

4 Potter Vs Waller, exons. 

I Ditto V. Ditto, ditto. 

Siiort^ Widnellv. Kidgway* 

Short, White e. Brown, fur* dirs. and costs* 
Cookson t\ Lee, 5 causes, ditto. 

Blake u. Phibbs. 

Bell e. Bell. 

17tct:^crtaitrtIlor Hnigfit IStitre. 

CAUSES, FURTH£tt rDtR»lCrriONS, AND EXCEPTIONS* 

Hoskins v. Gough, exons, as to pleading* 

Ditto V , Ditto. ditto. 

Forrest p. White way, demr. 

Barton v, Haynes. 

Sowdon Vs Marriott, fur. dirs. and costs. 
Coleridge v . Colleton* 

Newton v. Jones. 

Turner v, French. 

Constable v, Tbreshire, 2 causes. 

Pitt V, Pitt. 

Hassell v. Harley. 

{ Thornliil] v, Lynne. ) 
i Ditto V, Hungorford.y 
Thomas v, Lewis. 

C Payne v. Bainbridge. 

I Maywood v. Ditto. 

Parkin v, Rooke. 

Pusbley Higbam. 

Wacev. Bickerton. 

Peyton v. Wood. 

Butler V. Butler, 2 causes. 

Wright p. Snow. 
r Douglas Vs Middleton. 

< Dittos. Tttilby. 

V, Ditto v. Walker. 

Lewis Vs Lewis. 

Clough V , French, exorAS. and fur. dirs* 

Davys v, Pritchard. 

Alaokenzic v. King* ^ 

Spicer v. King. 

Mangles v, Dixon. 

Atterbury v. Smithson. 

Gravenor v. Miles, fur. dirs. and costs. 

Davies v, Evans. 

Baker v. Groser, fur. dirs. and costs. 

Bailey v. Parry, ditto. 

The following Causes to be transferred from the Vice- 
Chancellor op England’s List of Causes on the 
24ih of May (by oi'der). 

Gee V. Pearse. 

Lenaghan u. Smith. 

Attorney-General v. Invilie* 

Langdon v. Box. 

Hescltine v, Edgar. 

Etty V . Dodd. 

Shaw Vs Cox. 

Alcock Vs Field* 
f Sterry v. Clifton ? 
i LClilton Vi Sterry y 

Vfce^dancdlot Wigmm* 

CAUSES, FURTllEli OIBEOTION8, AND BXCEFTlOKi* 
Johnson c* Addams, demr* 

! dementi v. Fielding. > | ^ 

Ditto. V. Ditto. y 

26 th May, Pimm v* Insalla Bur. dirs* aud costa 
pt. hd* 
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Chancery Cause Lists , — Common Law Sittinys, 


2Cuh May, Humey v. St. Uarbp, fur, dim. & costs 
; :26t/t May, 8<.}uire v. Clunes. ■ 

^b«r v. Kemp. 

Sw*siin V. Everett. 

!!Moodyi (pniiper,) 4 ;. Herbert. 

Lungdtiie f7 . (jjH. 

Webb V, Stilnion, 

i Fonl f .. 

Oitto .. Jll.ekl..m.( 

Cbapnian r. CfiHptnan. 

Stain Jjind v. Willett. 

A/ay, Squire v, Enihtin, suppl. cause. 

AVulker v. Eautern Cotinticg Rsilfray. 

Aloiiro V, Tsylor, 

Ellis V. (yowrie. 

Stephens Hhefibens, fur dirg. nnd costs. 

5 Hicliurdson v;. Corbett. ) 
i Strangewnyg r. J)itto. J 
J>ow’le u. Lucy, 

IJfMvitt V. Hewitt. 
iVJtijor V. Ward, exons, 
i Koch lb rt 11 . Lafiiberr. ) fur. dirs. & 

C i'. Shearer, J costs, 

itudson r, harry. 

Catlirow v.Peiinl. 

Fr>' r. I rv, lur. tiirs. uihI costs. 

^\R]|»?rv. lirquljair, ditto, 

3 ( lowinjr hui;:e. 

i Ditto ij. SullivHfi. 

r. Lomlon iV itlackwall Kiiilway Company, 
etocoii. fxooti. 

I ^ta jol/nwini:^ f lO/.o'A in he tritntf erred from the V'icr* 

( ijAnci r.i on’s I.ist of Causes on the li 24 tA 0/ Mat/ 
(hy Older), 

(h)ttorj V. (yOilon, 

North V. iMorley, 

•'vvonnlers v. Scutt. 

S Forks V. Paiaier, 

I iiiltd 't\ Ditte. 

Cole 0. (!oles. 

Tni;li'(Iovv r. Krouko, 
r C'l.irko i\ Clark o. 

\ J)itro V. Ditto. 

Huglics V’. (.iuilfri'v. 

COMMON LAW ISIITINGS. 

NOl K'l.. 

r,. Ihiper will not be tniccn during 

Iriiiitv l enn, hut on the days usually devoted to 
h, VIZ, i’uosdiivs iind Fridays; the New Trial 
Paper w ill he taken after the linr ling been once 
gone through for Motiijns. 

I'he New Trial Paper will h^ algo taken on the 
usual ilays, viz., IVIoruiiiys and J bursdnys, and on 
the first and lust four days of Ferni, in the event of 
Motions not occupying the Court on the Joai-mon. 
tioned days. 


(FQurciPs IScarfi. 

In and after Trinity Term, 1810, 

[NVe gave the gubstance of thggg Sitting Papers 
in the Postscript of last week, and now state them 
luiJy us it may be requisite to refer to tbem.] 
MIDDLESEX. 

In Term, 

let Silting, Mondoy 29 

And tw>o follow ing days at 11 Vclock. 
fnd Skting, 1 hursday ....... j^no 1 

And subsequent days at Eleven o’cloek. 


5rd Sittingt Wednesday Juno 14 

At ^ fMuit iNlfte o'clock precisely, for Undefended 
Causes only. 

A list bt iuicb ^romanets bs appear fit to be tried 
in Term will be printed immediately, but on the 
statement of either side tbat a cause is too long to be 
tried in 'Form, it will be witlidrawn from such list, 
provided the other side have two. days' notice of the 
apfdicution at the Aiarsbars to postpone, and do not 
oppose the application 011 goocl grounds — the usual 
number of completed imd new' causes will be put 
into the list, day by day, in their usual order. « 
Sitting after Term, Saturday . , . , June 17 
At ball-past 9 o’clock. 

LONDON. 

In Term • 

Sitting at 10 o’clock, Thursday . . . June 15 

For Undefended Causes and such as the Judge 
coiitiiders lit to be taken . 

After 'Term, 

Monday • . . June 19 

(To adjourn.) 


Common Vitas. 

In and ttfter 'Trinity Term, 1848. 

In Terttu 

WIDDLKSEX. LONDON, 

Wednesday . May 31 I Friday • . . June 2 

Wednesday . Juno 7 j Friday , . . June 9 

After 'Term, 

MIDDl.ESKX. T.ONDON. 

Saturday . , June 17 | Monday « • June 19 

N . IL The Court will sit at ten o'clock in the fore- 
noon cm each of the days in Terip, and at half-past 
nine precisely on each of the days after Term. 

The causes in the list for each of the above sitting 
days in Term, if not disposed of on tljpse days, will 
bo tried hy adjournment on the days following each 
cff such sitting days. 

On Monday the 19th June, in London, no causes 
will be tried, but the court will adjourn to a future 
day. 


lExrheciucr of 

In and after Trinity Term, 1848. 
In 'Term, 


IN MIUDLESEX. 

1st Sitting, Saturday . . . May 27 

2nd Sitting, Saturday . . . June 3 

3rd Sitting, Saturday . , . June 10 

IN LONDON, 

1st Sitting, Friday .... June 2 
2nJ Sitting, Friday .... June 9 
After Term, 

IN MIDDLESEX. IN LONDON. 

Saturday , . June 17 | Munday • . June 19 

('lb adjourn only.) 

The Court will sit in Middlesex^ at Nisi Prius in 
Term, by adjournment, from day to day, until the 
causes entered for the respective Middlesex sittings 
are disused of. * 

- The Court will sit^ during and aftnr Term, at ten 
o clock* • 
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COMMON LAW CAUSE LISTS. 

NEW TRIALS. 

Hemaining undetermined at the end of the Sittings 
^ after Kaster Term, 1648, 

Easter Tsm, 1B46. . 

KorX’.— Worth dc another v. Gresham — Dundas. 
(Stand over till case in Court of Error is decided.) 

Easter Term, 1847. 

ZondoM.— Newton and another a. Belcher — Crow 
der. 

(Stands over.) 

Lincoln, — Huntley v. Russel] & another — White- 
hurst. 

(Part heard.) 

Trinity Ternit 1847. 

Middlesex , — Clayards v. Dethick and another. — 
Miller. 

(Roport read part heard.) 

Michaelmas 7Vrm, 1847. 

Middlesex , — Boosey v. Davidson— Serjeant Shee. 
London, — Newton v, Liddiard — Chambers. 
Gloucester, — Pike v. Stevens, Esq. — Keating. 
Durham, — Humble v. Hunter — W. H. Watson, 
(Part h«ard.) 

Liverpool. — Bell, P! O. v. Lord Ingestre — 
Martin. 

(Appointed for 1st Monday in Trinity Term.) 
Liverpool. — Norris v. Fresh — Knowles. 
(Appointed fot 1st Monday in Trinity Term.) 
Bristol , — Dyer 17. Cowley — Serjeant Kinglake. 
Kent. — Wray v. Toke and another — Lush. 

Kent, — Gales, sen., and others v. Groves— Cham* 
bers. 

Flint , — Edwards and Wife Williams — ^Attor- 

ney-General. 

Flint , — Roberts v. Campbell — Wolsby* 

Hilary Term, 1848. 

A/idd/tfsex,— The Queen v. Cutler — Attorney- Ge- 
neral. 

Middlesex. •^George v. Marquis Conyngham — 
Serjeant Shee* 

London, — Watson v. Earl Charlmont and others. 
— Chambers. 

London. — ^Trimen v, De Burgh — Same. 

London , — Wilkins v. Wood — W. H. Watson* 
London — Collard v. Lea— Humfrey. 

Xondon.— -The Queen v, Charretie and another— 
Cockburn for defendantYoung, Crowder for defend- 
ant Charretie. 

Tried during Hilary Term^ 1848. 
Middlesex , — Deacon v, I lorden— Defendant in 
|>6i:son. 

Easter Term, 1848. 

JMiddleisx,— Lock v, Ashdon — Whitehurst. 

Parry e. Berry and others— Crowder, 
d.' Campbell and anoUier v. 
Homiltda— PeteraddrdT. ' 

Xo»dim,^Lowe 17. Penn— Sir F. Tbesrger. 

^ ZendoTi^— Tntker; See., ho, v. Reb^s and others 
—Martin* ^ ■ 

London. — Charrington and others v. Crofts— 
Cockburn* 

jLmden.— Alcock e. Royal Exchange Assurance 
CO.-W.H. WaUon. 

London^Buty v. Blogg, admix^— Butt. 


London , — Freeman v. Miles — W. H. Watson. 

EWx.— Ward v. Keys — Serja^ut Shee. 

Esser, — Benyon Clk. v. CressweU— Same. 

Kent . — Doe d, Warren v. Brydges (Bridges Tent) 
—Sir F. Thesiger* 

ter. — Forth v, Simpson— Seijeant Shee. 

Sui'rey , — ^The Surrey Iron Companvn. Chaplin — 
Same. 

Surrey*— Croft v, Charrington— Same* 

S^ttrrey . — Dsw v. Scott and another — Lush* 

Surrey. ^Wehb and another, executora v, Spicer 
—Serjeant Channell. 

Surrey , — Same v. Salmon— Serjeant Shee, 

TFi/fii. — The Queeff v. luhubitania of Cricklade— 
Crowder, 

Devon . — Steer v. Boworman, extrix. — Same. 

Cornwall , — Doe d. Vingoe and anotlh-r v, Nicholls 
—Same . 

Cornwail.^Doo d* Thomas and another v, Pascoe 
— Same. 

Somerset . — Aldridge v. Hippislev— -Same. 

Denbigh , — Doe d. Clay and others v. Jones and 
otherii — fownsend. 

Northurnptoji , — Doe d. Langley and another v* 
King — Flood. 

Leicester, — Baily and another r. Macaulav — 
Whitehurst. 

lFar«?tc/c.— Same v. Peaison— Samo. 

Warwick . — Lord Somerville and others v. Daw- 
son-Same. 

A-o»/oi/c. -Briggs V. Merchant Traders’ Lmn In- 
surance Ship Association — Prendergast. 

York , — Shaw 17. York and North Midland Rail- 
way Company — Knowles. 

ForXr.— Dixon v. Burton— Same. 

/^tcerpoo/.— Marriott v. Cotton — W. ll, Wataom 

Liucrpoo/.— Bain v, Kirk — Cowling. 

Liverpool , — Hassall and another v. Cole 

Knowles. 

Cardigan . — Jones v. Hall, Esq. — Serjeant If. G 
Jones. 

C/ie*ter.— Vaughan t>. Matthew^ — Chilton. 

Tried during Easter Term^ 1848. 

Middlesex, ^Boale v, Clocabury— Chambers. 

Middlesex , — Urown v. JVl* Lean— Serjeant Shee. 


aVECtAL CASES AND OEMURKERS. 

Trinity Term, 1848. 

Whitmore and Co. — Morris, Bt., v. Dk, of Beau 
fort, dem. 

(Stand over by consent.) 

Gough.— Bowers v, Nixon, dem. 

(Stands over.) 

Bolton.— Ostler tr. Cooke and others, special case 
Kinsey. — Doe d. Pennington v, 'I'nniere, award* 
Gregory and Co. — Trinity House v. Boadle, 
special case. 

Tilson and Co. — Green and others v. St. 
Katherine Dock Company, special case, 

Newbon and £.— Hoafe v, Silverlock, arrest of 
jodgnienL 

Tippetts and S.— Laurie, Knt.y and othere, v 
Bendall, arre&t of j udgment. 

Temple. — Curlewis. v. Laurie and others, dem. to 
defendant Temple’s pleas. 

Furrier and W« — Moena end Whets v. Von 
Greishain^ awatd; ' 

* Madox and W.— Boorne Soott^ apBotal case. 

Bridgee and * Oa— Rataenlty exirix., ' ■»*: Phillips , 
Bt., special ease. 

0 Palmer and Co«*-»Couseiis v* Harris and wife and 
others, dem* 
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Westmncott & Co.— Spencer ond anotber v.Hng* 
giadur, error. 

Freeman and Co.— Bird and another v. Smithy 
aec., &c., dcm. 

Megfrison & Co. — Friar v. Grey and others, dem. 

Same.— Mason, Clk. v, Lambert, Clk., dem. 

Fearon and Co. — Jiurton v. White, special case. ; 

IMosh. — K emp v, Clark and another, error. _| 

Wiglesworth and Co. — Wharton and another v.| 
Naylor and another, dem. | 

Robson. — Hopkins o. Pepper, dem. | 

Sunie. — Same v, Geary, dem. 

White and Co. — Westaway v. Frost, arrest of 
judgment. j 

Lofty and Co. — The Guardians of the Poor of the 
Woodbridge Union, in the County of Suffolk, v. The 
Corporation of the Guardians of the Hundreds of 
Colneis and Carl ford, Suffolk, special case. 

Parnell and — King, Clerk, u. Alston, Clk., 

special case. 

Ilolcomhe. — Gregory and anotlior v. Cbidsey, 

dem. 

Mukinson and G. — Palk r. Force, sued with 
Ebhels, dem. 

.lolmson. — Kverest and others r. Ilumphory, dem. 

Hfdl.— Metcalfe, lit. r. liocth, lit., dem. 

Hoy. — Harvey, P. O. v. Sanderson, dem. 

Wrerifmore. — Arcfihutt v. Ktnersou, dem. 

Fesennipyer. — Legge, jiin. v, llorlock, deffj. 

Seton and N. — Kempe v. Gibboit, dom. 


r s r.Aur.Kn uui.Ea. 

For Trinity Termt 1B4B. | 

Firkt Day. 

Kxj)arfco William Williams, In re \^aug!u\n, to he 
heanl in Uuil (^ourt. 

In the matter of the East and West India Docks 
and Wiliiam Hrndshuvv. I 

In the mutter of l^iuling aiul another, and the 
East Lancfishire4Lulvvny Company. 

In the matter of Joshua Lilley and John Harvey, 
to ho Innjrd in IVail Coust. 

Bradley n, lUssinglon and others, to he heard in 
Bail Court. 

Dawson and others r. Hay. 

Bowers v* Nixon, part heard. 

♦Salter r. Winter and anothtn*, to be hoard in Bail 
Court. 

Wobb i\ My nil and anothoi, to be heard in Bail 
Court. 

The (^ueon v, Tlie Council of the Borough of 
Warwick. 

Same v* The Council of the Borough of Congle- 
tou. 

Same r. Bishop of Rochester and others, to be 
beard in Bail Court. 

Same «?, Robert Vickery. 

Same r. Treasurer of the Borough of Oswestry, to 
be heard in Bail Court. 

Same r, Ipswich and Bury St. Edmunds Railway 
Company, 

Henry Broom r. The Queen. 

The Queen i\ R, T. Tyrw^hitt, £sq., magistrate, 

&.C. 

Second Day. 

Clark T. Challia. 

Houghton V Heimet, to be heard in Bail Court. 

In the matter of K. Foster, jun., and Henry 
Temple. 

Cook V. Lynch, to he heard in Bail Court. 

Burton and another r, Crossweil, Clk», to be beard 
in Bail Court. 


Dawson v. Symons, Clk., to be heard in Bail 
Court. 

In the matter of Wood, Gent., one, &c., to be 
heard in Bail Court. , 

Ward V. King. 

The Queen v. W. Wilkinson and another, jus- 
tices. 

Same r. Trustees of the Rochdale and Halifax 
Turnpike Road. 

Same v. C. W. Johnson, Auditor of Delvertou 
Union. 

Third Day. 

Hudson V. Wing, to be heard in Bail Court. 

I'lie Queen v. Inhabitants of Fivohead, to be heard 
in Bail Court. 

Same r. Coroner of the City of Kent, to be heard 
in Bail Court. 

Same v. Justices of Lancashire, to ho hoard in 
Bail Court. 

Friday, 2nd Juno. 

In the matter of Wnwn, Gent., one, &c. exparto 
John Rolling, to ho heard in Bail Court. 


(Fommon IJltntf. 

DEMimnERS PAPER. 

Friday . . May 26 J 

Saturday . . . 27 f Motions in Arrest of Judg- 

Mondny . . . 2tn meiit. 

Tuesday ... 30 ) 

WediiHsday . , 31 Special Arguments. 

Engstrom and others v,*Brightman and others. 
Penrice v. Penrice, 

Same t. Same 

Lord Nowborough and others v, Schroder. 

Hoppe i;. Gordon, 
lluiufrey, a lunatic, v. Gery. 

Kepp and another W^iggett and others. 
Morrison r, Chadwick. 

Frazer v. Hemsworth. 

» Sanderson n. Dobson. 

Astloy V. Fisher. 

Reymdds v. Read, 

Holland, W. v. King and another. 

Lomax y. Land ells. 

Dean and ( 3iapter of Ely v* Cash. 

Nash V, Brown, 

Kearns v, Durell, 

Bodeii V. Smith and others. 

Woolf V. City Steam Boat Company. 

Mony penny v. Dering. 

Vincent r. Bishop of Soclor and Man and others. 
Pilgrim r. Southampton and Dorchester Railway. 
Reed v. Shnibsolo. 

Jones V* Ashpitel 

Ward and others Dalton. 

Munroo and otliers v, Bordier and others. 

Gooch V, Shordiche. 

Batty V. St. Auhyn, Clk. 

Besset v. De Witte. 

Graham and others, assignees, &c. v* Cox and 
another. 

W etherell v , J ulius and another. 

Field V. Walker. 

Empson and another v* Knowles. 

Sands and others v, Clarke. 

Wilson and others v. Beran. 

Birch V. Rees. 

Smaner, admix, v- Great Western Railway tio.j 
loss of life. 

Same v. Same, loss of goods. 

Friday . June 2 'I 

Wednesday, . 7 > Special arguments* 

Friday . • • PJ 
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Uemanet Paper of Trinity Term, 1846. " 
ENLARGED. nULKS. 

To tst day. — Buck and ors., aasees.^ Peasgood 

.. .. Walkiiitihuvv r. Froebody and onor. j 

' •• .. (iibbs and another 6l anr. 

.. I’hillips V. Lewis. j 

.. •• Wadsworth v. Ihirrett, 

. . • • Darrington Prijiio, 

• • . .. Doe Leheup & anr. v, Tinling &c ors. 

.. .. APGregpr c. Barietc. 

To Slid day. — Coles v. Bullmun. 

.. riiillips Merchant Traders Ship» 
Slc., Insurance Company. 

,. ,, Cord en V. Universal Gas Light Co. 

, . . . In the matter of Alexander War**- 

rand, Gent. 

New Trials of Easier Term, 184.7. 

Loudon.. — N iclcels r. Ross, jun. 1 appointed for 
Loudon. — Same «. Same. j Thursday Ju. 1 

Zowt/o/t.— Hoj>wood V, Thorn. 

(Partly he#d lOth Alay.) 

London, — Bnrkcr v Griflitlis. 

London, — Perry v, Parr. 

Black ie v, Pidding. 

Norfolk . — Garrard v, 'Puck (in dower.) 

Sujfolk. — Vipau V, Gay and others, (to stand 
over indefinitely by consent per cur. 11 Jan. 1848.) 
SujJ'olh. — Same v. Same. 

A’ijic Trials of Trinity Term last, 

Middlesex. — Barnes, administrator, v. Ward. 
Middlesex. — Young v. Geiger. 

’ Alh/d/escj-’.—Same v. Same. 

London. — Alexander v, Mackenzie, pub, offi. 
London. — Belcher & others, assignees, y, Patten. 

New Trials of Michaelmas Term last. 

Middlesex. — Tlopwood v. Whaley, 

Middlesex. — Coiins vl Bennett and others, exors. 
Middlesex. — Jenkiuson and another v, Raphael, 
Middlesex, — Doe Coteswortli and others v. 
Skinner. 

Middlesex. — Edmonds and others r, Challis and 
another. 

Middle.se, V . — King v. Jones, (Sergent v. Gammon, 
moved in Easter Term, 1848, to bo argued with 
this rule.) 

Middlese.x.^WiTid v. Arthur. 

LenJow.— Blandy v. De Burgh. 

London. — Powell v. Bradbury and another. 
London. — Beard v. Egerton and others. 

London. — Croll v. Edge.- 

London, — Smith v. Roberts and others. 

London , — Daw, jun. v. Butler and another. 
London , — Leader and another v. Purday. 

Hants . — Harvey v. Johnston. 

Surrey, — Fitzgerald v. Fitzgerald. 

Ke7it. — Law os and another v. Brown and another. 
Warwick, — IWleton e. King. 

Leicester . — Edwards v. Lawless. 

Norfolk, — Huggins, jnn. v. Bailey. 

Suffolk. — Young V. lloincock. 

TlWc^sfcr. — Boraston v. Frances. 

Humphries v, Longmoro and another. 
Motimoufji , — Crosheld v. Morrison. 

New TriaU of Hilary Term last, 

Middlesex, — Gaunt v, Thompson. 

A/irftWeiia*.— Same v. Same. 

Tappenden. a pauper, 7>, Ball. 
London.— Schwartz v. Sharp and another. 
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London, — Benett v. The Peninsular and Oriental 
Steam Navigation Company. 
i7o»do7i.-^rowther v, Solomons, 

Lu/ida/j,-.- Russell v. Brlant. 

l^ndm. — Tappin v. City Steam Boat Company. 

Ltmdtni. — Cockburn v, Alexander, 

New Trials of Easter Term last, 

Middlesex, Kinning v, Buchanan, Gent. 
Middlesex, Duke of Brunswick v. Slowman and 
others. 

Middlesex, Same v. Same. 

Middlesex^ Same v. Same. 

Middlesex, Sargent v. Gammon. Pur. Cur., to 
he argued with King v. Jones, moved in Michael- 
mas Term, 

Middlesex, Bowyer, assignee, v. Long, 

Mkldlese.v, 'J'hoinpson v, I'ho Wesleyan News- 
paper Association, (unless special case be con- 
sented to.) 

Afiddlese.v, Same v. Same. 

Mfddlese.t, Summers v . Davis, sued, &c, 
Middlesex, Franklin v, M'Leod. 

Limdon, Richards v, London, Brighton, and South 
Coast Railway Company, 

London, Lewis v. Campbell. 

London, VV'nlker?;. Giles and anothor. 

London, Bayltjy v. Wilkins. 

London, Somerville v. Hawkins. 

La/nhm, Jones and another v. Broadhurst. 

Norfolk, Hey hoe v. Burge. 

Herts, doe (Gutteridge) v. Sowerby. 

Herts, Iluukin, executor, Ate., v. Smith, heir, &c., 
and others. 

Kent, Liaco v. Curling and another. 

Kent, White and others v. South ICastern Rail- 
W’ay Company. 

Surrey, l*ennell and others, assignees, &c. v, 
Stephens. 

Surrey, Mayhew and another, assignees, v, Iler- 
rich. 

Surrey, Same v. Same. 

Surrey, Turner v. Merywoather. 

Essex, Wright v. Coles. 

Somerset, Doe (Kinglake) v, Beviss. 

Somerset, l^ee v. Lester. 

Cornwall, Peter y. Daniel. 

cull. AD. VULT. 

Patteson v, Holland and others, to stand over 
till the sci. fa, in Q. B. is disposed of. 

Couling v.Coxe. 

Browm v, De Winton. 

I Gay and another v. Lauder. 

Doe Miller and others v. Claridgo. 

Smith V, Mursack. 

Howden v, Standish, Esq. 

Morgan and another, executors, v* Earl Aber- 
gavenny. 

Brown v. Chapman. 

Smith V. Ken rick. 

Field V, Mackenzie. 

Murray and others v. Hall. 

Applications for New T7'ials suspended* 

I Middlesex, Jarrett v. Kennedy, 
j Middlesex, Anty v. Hutchinson, 

iExcticqurr of 

PEREMPTORY PAPER. 

Trinity Term, 1&46. 

To be called on the first day of die Tenii, after the 
motions, and to be proceeded with the next day, if 
necessaiy^ before the motions. 
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Rule Ni$u 

lOih Jan. 1848.— Norton u. Robinion and an- 
olljor— *M r. Cowling and Mr. Martin, 

2n(l Mttv, jaiH.— Faviell, jun., v. iTie fiaatern 
Counlit’s riailway Comi»auy— Mr. Willes and Mr. 
Knowlos, 

2iid Mav, 1848, — Same v. Same — Mr. Hoggins 
and Mr. Martin. 

29tlj April, 1840.— Powell v. Williams — Mr. 
LubIj and Mr, Hindmarch. 

I8rl) April, 1848.— lliillett v, Cbamberlayne — 
Mr. Prenticu and Mr.Thomtti. 

2lUb April, 1848. — Salter i;, Fulford— -Mr. Wbite- 
burstand Mr. Huiiifrey. 

14th .Tan. 1848. — llouriie v. Broad— Mr. E. 
James and Mr. Marlin, 

2Hth April, 1848.— Burbe v. Ktberedge and an- 
other — Mr. Chambers and Mr. Crowder. 


DEMUUItKRS, 

For Judgment, 

Coupltind ?>. Cliallis. 

(Heard 7th Dec. 1847.) 

Venables, elk., t^.East India Company, 

(Heard 19tb .laii. 1848,) 

Richards v. I.ord Suffield. 

(Heard 1st May, 1848.) 

For Argument, 

Varley and others v. Leigh. 

PJatel i>. Be V ill. 

(Puri heard 5th May, 1848.) 

Pratt ?>. Pratt and others. 

Scarisbrook and others v. Kennard and another. 
Graham mid nnotlier v, Jngleby and another. * 
Jones V, Morris and another, (Replevin 1st 
action.) 

Cann r. Hughes, 

Serrell v, Allen, sued, &lc, 

Williams r. Lord di^ Idslo and Dudley. 

Mounsey and another r. Perrott, jun. 

Brown and wife r, liarthill. 

JOdnionds, P. O. &:c.v. Bland. 

Richards r. James. 

Loveroiii v. Cerrito. 

Graham Fitzgerald. 

Brettell and others r, Williams and others. 
Wnshbonrii i?. Foley. 

North British Insurance Company v* Riky. 
l iiiigh ond others v, Jaggar and another. 

Webster v. Crouch and another. 

Cherry v. Homing, (sued with Needham). 
Brymer v, I’he Thames Haven Dock and Rail- 
way Company. 

Turnbull u. Pell, jun. 

Stevens r. .lervis. 

May e. Seyler. 

D’Arcy v, Lambert. 

Potter V, Klcock. 

Wighum and another r. Beaumont. 

Ciraham niul others, assignees, &c, v. Dearie, 
Faulkner v Lowe. 

Wamhersie aiul another y. Phillips and another 
Giles ilult and others. 

Dawson and another r. Dawson. 


Lawford and another v* Blurton. 

Same G a deaden, 

Ames Lloyd. 

Adams V Phillips ond another. 

Dav vr Ross, 

Day e, Groskoy. 

Norton v. Walker. 

Ness V* Fenwick, 

Wayman v. Carman, 

Fielding v. Brodke, 

Howard and another, exors,, &c., v. Vases, 
Shepherd and others v. Little and others. 

Garner v» Ilumfrey and another, 

Ewen, jun., v. Smith. 

Faulkner v* Lowe. 

Hustings and others, exors. and extrixes, v, 
Whitley. 

Cunliife r. Lament. 

Chilton and others, assignees, &c., v. Luke. 
Green v. London and North-Western Rail. Com- 
pany. 

Holt and another v* Gibson and others. 

Chaffers v. Coghlan, Clk. 

Holland v. Nelson. 

Studd V. Hammann. 

Wilkes V. Cutler and others. 

Trihbeck Self. 

Miller and another v. Hay, 


SeEOIAL CASES. 

For Judgment, 

Doe d. Knight Spencer, 

( H eard 1 5th N ov. 1847 . ; 

Doe dem. Knight v, Samson and others. 

(Heard 8ih May, 1848.) 

Molton and wife, admix., &c., v. Camroux, sec., 
&c. 

(Heard 17th and ^2lst Jan. 1848.) 

Graham and others, assignees, &c., v, Allsopp. 
(Heard 8th May, 1848.) 

Toynbee V, Brown, clk. 

(Heard 13th May, 1848.) 

Watson and another o. Pearson. 

(Heard 16th May, 1848.) 

Bielby v. Shepherd. 

(Heard 16th May, 1848.) 

For Argument, 

Royal Mail Steam Packet Company v. Acraman 
by order of Nisi Prius, 

Lamprell v. The Guardians of the Billerica 
Union, special case on award. 

Nicholson v. Rayne, by order of Baron Platt. 
Griffith V. Pike, by order of Baron Parke. 

Walker and others v, Macdonald, by order of 
Nisi Prius, 

Bromilow and another v. Sane and others, by 
role of court. 

Owen V. De Beauvoir, special verdict.' 

I Addenbrooke and others v, Botfield, by rule of 
I court. 

Frith and others v, Gazenove and another, by. 
order of Nisi Frius, 
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Wedgv«rood v. Adams and onother, by order of 
Nm Prius, 

flopkinson, Treasurer, v, Puncker and another, 
by order of Baron Alderson, 

Wood and others Wand and oUiers, by order 

Nisi Prius, 

Cooper Norfolk Railway Company, by order 
of Baron Alderson. 

Williams, exor„ See,, v. Griffith, by order of 
Nisi Pritts . 


NEW TRIAL PAPER. 

For Trinity Term, 1848. 

FOR JUDGMENT. 

Moved Faster Term^ 1847 , 

Kinf^sUmt Lord lioileau v, Rudlin — 

Mr. Sergeant Shee. 

(Heard 12!?nd and 29tli Jan. and otli Feb. 1848.) 

Moved Trinity Ternij 1847, 

Middk^ex\ Lord Chief Baron , — Jacobs v, Hyde — 
Mr. Hake. 

(Heard 2nd May, 1848.) 

Aloved Michaelmas Term, 1847. 

jMiddieset, Mr, Baron Morley v, Attcn« 

borough — Mr. Martin. 

(Heard 11th May, 1848.) 


FOR ARCfUBlENT. 

Moved Faster Term, 1847. 

Gloucester^ Afr. Justice Afaule, — Christy and 
others (on “affidavits) v. I’owell and others — Mr. 
Whutoley for defendant Pidgeoii. • 

Aloved Michaelmas Terin, 1847, 

London, Lord Chiff Bar on, v, Dayrell 
— Mr. Crowder. 

London, Lord Chief Baron, — Same o. Same — Mr, 
Martin. 

London, Lord Chief iJaron — Waller v. Bishop — 
Mr. Crowder. « 

London^ Lord Chief Bar im,-^Frei^er v, Lochner— 
Mr. Martin. 

Londim, Lord Chief iJanm,— Ilennah v, Clark— 
Mr, Hurafrey. 

London, Lord Chief Baron,— -Perej v, Hopkins— 
Mr. Bramwell. 

Yorkshire, Lord Chief jBarow,— Graburn v, Hor- 
berry — Mr, Baines, 

Aloved after the ^thday of Alichaeltnas Term, 1847. 

Aliddlesex^ Mr, Baron Plait, — Ballinger v, Shep- 
pard — Mr. Petersdorif. 

Afiddlesex, Mr. Boron Piatt.— Maile D. Mann— 
Mr. O’Malley. 

Afiddksex, Afr, Baron PlatU — Middleditch v- 

El! is— Mr. Pashley. 

« 

AJovei Ililaty Term, ld4Q, 

Aliddlesex, Lord Chief , Baron, — SttTene t?. Keat- 
ing— Attorney-Gen. 


Middtesei, Lord ChUf Baron . — Same r. Same— 
Sir F. Thesiger. 

Aliddiesex, Lord Chief Lew is v, Simp- 

son — Mr. Cl) umbers. 

London, Lord Chief Baron, — Fox and others v, 
Rigby and anotlior — Mr. Attorney-General. 

Londmi, Lord Chief Baron, — Willey t* Parratt and 
others — Sir F, Thesiger. 

London, Lord Chief Baron. — Clarke v. Woods and 
others — Mr. Crowder, for defendants Woods and 
Smith, 

London, Lord Chief Baron, — Clarke v, WooiIh 
and others — Mr. Bramwell, for did'endant Cooper. 

London, Lord Chief Boron. — Muchii r. London and 
South-western Railway Comptmy — Air. Alurtiii. 

London, Lord ChicJ Baron.— >Coruiop v, Ciiallis 
and another — Mr, Marlin. 

London, Lord Chief Baron.— llei ring v, Hudson 
and others — Mr. Watson. 

London, Ln d Chief Baron.-— Atkinson o. Pocock 
— -Mr. Humfrey. 

London, Lord Qiiief Buron,— Chow v, Jones — Mr* 
Humfrey. 

London, Lord Chief Baron, — Daines r. Hartley anej 
another — Mr. Chambers. 

Aloved after the 4th day of Hilary Term, 1848. 

Aliddleser, Mr, Baron llolfe , — Gawler r. Chaplin 
and others— Mr. Muaifrey. 

London, Afr, Baron llolfe. — Kitchinginan v, Skeel 
and another, exors., tSec.— Mr. Lush, 

Moved Easter Term, 1848. 

AfiddlesCiV, Lord Chief Baron.— Long v, Rennie 
and another — Mr, Hill, 

Afiddlesex, Lord Chief Baron,— Morley md olh(*r8, 
on affidavit, v. Weston — Air. Mayes. 

London, Lord Chief Baron. — Lnndonw. Beioley — 
Mr. C’rowder. 

London, lord Chief Baron, — jflowatt r. Thomp- 
son — Mr. Martin. 

London, Lord Chief Baron. — Borrett and another 
r, Johnson — Mr. Martin. 

London, Lord Barow,— Bartlett r. Gee and 

others — Air. Martin. 

London, Lord Chief Baron, — Sage o, Robinson — 
Air, Humfrey. 

Common Pleas. 

Durham, Mr, Baron Bo/fe. — Bolckow o, Jackson 
— Air. Granger, » 

York, Afr, Baron Alderson.— Yroomun and an- 
other 2 ;. Edwards and others — Air. Knowles, 

York* Mr, Baron Alderson,. — Hayne w. Dnndison 
— Mr. Baines. 

York, Mr. Baron Alderson , — Horsfall v. Key and 
others — Air. Mortin, 

Liverpool, Afr, Baron Alderson.— Freemao and 
others v. Cooke, lU., and another — Mr. Knowles. 

Liverpthd, Afr, Baron Aldertoii, — Same v. Same — 
Air. Watson. 

Lioerpovd, Air. Baron llolfe.— Vnn Casteel and 
another v* Jirooker and others — Air, Attorney- 
General. 

Liverpool, Afr, Baron Rolfe,— King v. Cole — Mr. 
Knowles, 

Luerpoolf Aft » Baron If Blackburn v. Smith 
— .Mr. Baines. 
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Cowmon haw Cause hists^'^ 

Livi^rpnolf Mr, I?aroA, Jioife*~-CUrkG v. Holford 
—•Mr. Crompton, 

Liverjmtl, Afr, Baron Same v. Sarae— 

Mr. liaiiioK. 

Liverpool, Mr, Baron Ihtlfe , — Allen 2^. Ecliii|an^n 
— Mr. Aljifhri. I ll 

Liverpool, Mr. Baton StandTili llosiii 

jiin.— Air. AJurtia. 

JViurheitn% Mr, Justice WIghtman , — Marting^ v. 
Wrigla uikI uaother — Mr. Cockburn. 

lJi}rehrslef\ Mr, Justice ‘IViji^htman , — Slade and 
another liarnos — Mr. Crowder, 

Eicter. Mr, Justice Wip^htman , — Acluild« Bt. v, 
Buller and nnother— Mr. ('rowder. 

Kxclcr, Afr. Justice II Elliot v. South 
J)evon llttiiwnjr Company — Mr. Serj. Kinglake. 

Exeter^ Afr, Justice IV/o/ttmau . — Ridley v. The 
Plymouth, Stonehouse and Devonport Grinding 
and Baking Com}mny — Air. Collyer. 

Exeler,, Mr, Jnstire. IVifrhtmnn , — Kingsbridgo 
T. Flour Mill Company r. Same— -Air. Colly er. 

' Taunton, Air, Baron Platte — Cooke and another 
V, Sealy and another — Mr. Crowder. 

. Taunton, Mr, Baron Platt, — Brown v, Notley — 
Mr. SerJ, Kingluke. 

Hertford, Lord Denman. — Elrensperger v, An- 
derson — Air. Serj. Chaunell, 

Surrep, fjord D^fnma ii.-—Hosking v, Phillips—' 
Mr. Serj. Chaunell, 

Lincoln, Lord Chief Justice Wilde, — Codd t>. 
Casey — Mr. Munifrey. 

Derhp, Lord Chief Justice Wilde , — West v, 
Fritche — Air. Macaulay. 

ir«7 u ic/:, Lard Chief Justice IFiZde, — Smith v, 
Davenport — Air. Whitehurst. 

iruni irF, Lord Chief Justice Wilde , — Barrett and 
anotimr v, Jermy and others — Mr. Humfrey. 

Lord Chief Justice Wilde , — Higgins v, 
Hopkins — Same. 

}Vanvick„ Lord Chief Justice Wilde , — Forrester v, 
Smith^Same. 

Waririck, Air, Justice ALmle , — Stanton, on uffid. 
V, Knight — Mr. Whitehurst. 

ll artrirl;, d/r. Jaslict' AlauLe , — Cox v. The Mid- 
land Railway Company — Mr, Humfrey, 

Mr, Justice Mauie, — Davies and another 
V, The Alidland Railway Company — Same. 

Wanvicky Air, Justice Alaule. — Silk i;. Same — 
Same. ^ 

Stiiford, Mr, Jusiive I'attffson.— Dobbs v. Penn — 
Air. Serj. TaJfourd, 

Suiford, Mr, Justice Ptit/<ysofi.— Stevenson r. 
Bucktoii — Same. 

lieyrford, Air Justice Patteson , — Price and anotlier 
assignees, &c, v, Woodhouse and another — Mr. 
Godson. 

Gloucester, Afr, Justice Pal/ffsort.— Cannock v. 
Jones — Mr. Godson. 

Swansea, Afr, Justice WiUiatns,’^The Duke of 
Beaufort t\ I’he Mayor, Aldermen, and Burgesses 
of Swansea — Attorney General, 

Aioead after the 4tk day of Easter Term, 1848. 

Middlesex, Mr. Baron Alderson ^ — Arnold u. Ryan 
—Air. Seyj- Wilkins. 

MiddltteeXf Mr, Baron Aldersaruf-'JHen v» Dvtngey 
and another— Mr, Pearson. i 


•Parliamentary Proceeding, 

PROGRESS OF LAW BILLS IN PAR- 
LIAMENT. 


0f 

IN.^il€K3R^0S, 

Incumbered Estates Ireland. Re*committed. 

Clergy Off ences. For 2nd reading. — Bishop 
of London. 

Amendment of Criminal Law, In Select 
Committee. — Lord (Campbell, 

Unnecessary Actions Prevention. In Com- 
mittee. — Lord Campbell. 

Bail by Coroners for Manslaughter, In 
Committee. — Lord Campbell. ^ 

Bankruptcy I^aw Amendment. For^nd 
reading. — l^ord Brougham. 

Parliamentary Proceedings Adjournment, 
In Committee 

Removal of Poor. In Committee. 

Relief of Jews. Negatived by a majority of 
35 . 


Jl^ousc M CTommons, 

NEW BILLS IN PROGRESS. 

Winding-up Joint-Stock Companies. Passed. 
— Mr. Milner Gibson. * 

Administration of Justice out of Sessions. 
(No. 1). In Select Committee. — ^Attorney-Gen. 

Special and Petty Sessions, In Select Com- 
mittee. — Attorney-General. 

Protection of Justices. In Select Committee, 
— Attorney-General. 

Administration of Justice on Summary Con- 
victions. (No. 2). In Select Committee.— At- 
torney-General. • 

Agricultural Tenant-right. For 2nd reading. 
— Mr. Pusey. 

Roman Catholic Relief. In Committee,— 
Mr, Anstey, 

Public Health. Consideration of Report.— 
Lord Morpeth. 

Game Certificates. In Committee. — Mr* 
Colville. 

To Establish an Appeal in Cijminal Cases, 
For 2nd reading. — Mr, Ewart. 

Exempting Small Tenements from Rates. — 
Mr. P. Scrope. For 2nd reading. 

Parliamentary Electors Rates. — Sir De Lacy 
Evans. In Committee. 

Remedies against the Hundred, Sir W, 
Clay. — For 2nd reading. 

Vacating Seats of Insolvent Members. — For 
2nd reading — Mr. Moffatt. 

NOTICES OE NEW BILLS. 

Imprisonment before Trial. — Lord Nugent. 

To Prevent Bribery at Elections. — Sir J* 
PakingtoiL 

Game Laws.— Mr. Bright, 

Ecclesiastical Courts. — ^Mr. Bouverie. 

Rights of Outgoing Tensttts, — Mr. 
Crawford, 

Jftieiidly Societies. — Mr. F. d^donnor. 

Extending Election Frimchiss^*^Mr. xWyl(L 
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“ Quod xnagis ad No.q 

Pertiiict, et nescire malum est, agitaraus,’’ 

110KAT« 


TRIAL BY JURY.— MR. MITCHEJ/S 
CASE. 

Mr* Mitchei^s trial and conviction in 
Ireland, under the Crown and (TOvenim(‘nt 
Security Act, (IJ Viet. c. 12,) ajmrt from 
its local and political l>earing and conse- 
quences, affords matter for grateful reflec- 
tion to those who concur with us in believ- 
ing that the established institutions of the 
kingdom, and the framework of the Laws, 
have sufficient strength and elasticity, not 
only to adajTit themselves to the ordinary 
exigencies of society, but suc(»essfuliy to 
repel the rudest political shocks. The 
history of the statute in (jucstion, and its 
speedy ojieratiou in Mr. Mitchel’s case, 
fortify tlie confldenco of those who assert, 
that the laws are never inefficient but 
when there is a lack of decision and energy 
on the part of the executive government. 
The latitude allowed in political discussion, 
and the acknowledgetl indisposition to en- 
gage in political prosecutions, had given 
birth to a new species of danger, which tlie 
existing law did not adequately meet, and 
which became so imminent as to endanger 
the peace of society. The Act for the 
better Security of the Crown and Govern- 
ment of the United Kingdom,*’® was framed 
to meet this emergency. It received the 
Royal Assent so recently as on the 22nd 
April last. It is in no respect an ex post 
jbeiohw. Yet an offence was committed 
within its provisions, and the offender had 
been tried, fomid guilty, and his sentence 

® This act is printed tn eeleasa. Leg. Obs. 
vol. as, p. 600. 

. Vol. XXXVI. No. 1,056. 


was in progress of execution, in little more 
than a inontli after tlic act in question be- 
came the law of the land. There was no 
proceeding precipitated, no legal form 
omitted, no eoastitutional rule violated, 
and still the law performed its functions 
with a rapidity not often exceeded in coun- 
tries where the will of the monarch stands 
ill the j)lace of law. 

j The sole ground upon which the verdict 
I in Mr. MitelieU’s case is questioned, or 
sought to he impugned, is the composition 
jof the jury by which lie was convict<‘d. It 
i^is said tliat, altbougli tJie accused had 
; ample time for preparation, and his counsel 
I unlimited license of speech and a patient 
j hearing, the jury was unfairly selected. 
iThis is an imputation easily, and not very 
j unfrequently, maile in reference to trials for 
j political offences. \Vc slioul J grieve to lind 
I the charge could be substantiated, for it is 
; impossible not to perceive, in professional 
circles as well as in gen(^ral society, a ten- 
dency to regard the trial by jury with 
diminished admiration and resjiect. The 
supporters of the institution demand, and 
perhaps with unanswerable cogency, whe- 
ther in questions between trie Crown and the 
subject, any other tribunal could be consti- 
tuted with an cfpial assurance of indepen- 
dence and impartiality ? But in such cases, 
if tlic jury w^erc to be composed of men hav- 
ing the same jiolitical predilections as the 
accused party, tlic trial Injury would be a 
mockery. It is contended, however, that 
if men with congenial sentiments to Mr* 
Mitchel have been excluded from this jury, 
the jury was ncoessarftjr composed of 
of adverse sentiments. A person ohai^ 
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;with larctny might as well complain that 
his jury consists of honest men who respect 
the laws of property. Defiance of the law, 
and armed resistance to the execution of its 
decrees, were the principles advisedly coun- 
selled by Mr. JMitchell. The authorities 
charged with tlie execution of the law did not 
deem it consistent with their sense of duty to 
entrust its administration to jurors whom 
they believed capable of acting under the in- 
fluence of such principles. This seems to Viave 
been the head and front of their offending. 

We shall only add, that the Irish jury 
law is essentially similar to that which has 
prevailed in England since the })assiug of 
the 6 Geo. d, c. f)!). In this country, as in 
Ireland, the sheriff is not bound to take in- 
discriminately, or as they occur in the jurors* 
book, tlie complerru‘nt of men required to be 
inserted in the j)anel returned by him. This 
was clearly recognised in tlie case of The 
King v. Wool(u\ 1 11. & Aid. 11)3, where it 
is laid dow'u tliat the officer may select, and 
if he selects impartially, the Court cannot 
interfere. IL?re also, as in Ireland, those 
who represent the Crown in criminal trials 
have tlie right to direct ohjectiomible per- 
sons returned on the jury panel to “ stand 
by.” imlil it is ascertained whether the ] 
sheriff has returned the names of twelve 


LAW OF ATTORNEYS. 

DELIVERY OF BILL| WHEN SUFFICIENT. 

The ordinary difficulties encountered by 
professional men in enforcing the payment 
of their just charges are considerably in* 
creased w hen the services are performed on 
behalf of companies. Various instances 
have arisen, in respect of companies, where 
doubts have presented themselves as to the 
necessity of a strict compliance with the 
tenns of the 37th section of the fi & 7 Viet, 
c. 73. That section, it will be remembered, 
enacts, that no attorney or solicitoj^ shall 
maintain any action for the recoverjWf his 
fees, &c., until the expiration of one month 
after such attorney or solicitor shall have 
delivered unto the party to t>e (charged 
therewith, or sent by post to, or left for 
him, &c., a bill of such fees,’* &c. ; and the 
question has oiteu arisen, what is a suffi- 
j cierit delivery of the bill to satisfy the re- 
I quisites of the statute? The point was 
brought under the consideration of the 
Court of Exchequer, in a case of Eggington 
V. Ctirnberledg€y very recently reported.^ 

In that case the action was brought by 
an attorney, who had been employed as local 
agent by tlie Provisional Oornrnittco of 


persons who are unobjectionable as well to “The Birmingham and Manchester Direct 
those who represent the Crown as to the Railway Company,’* against one of the corn- 
party prosecuted. Unless the law' officers tnittee w'ho had taken an active share in the 
of the Crown were invested vvilli some advancement ot the scheme. 1 he defendant 


authority of this nature, the right of the pleaded, tliat no signed hill wms delivered, 
accused, in 'cases of felony, to cliullenge a^^ required by the statute, and the question 
twenty })erem})torily, and as many more as Ihr the (yourt was, whether the jdaintift ad- 
hc can show reasonable cause for, may be duced sufficient evidence to establish the 
attended with consequences inconvenient issue raised upon that plea ? It appeared 
and even fatal to the administration of that at a meeting of the provisional com- 


Jiistice, The Crown lias no right of ])ercmp- mittee, in January, 184G, at which the de- 
tory challenge (G ( Jeo. d, e. hi), s. 21),) but fendant was not present, the general soliei- 
tlie power of the Crown to challenge with* the company was directcid to write to 

out showing cause of ehalleuge till tile whole the plaintiff to send in his bill, wind i was 
panel be gone throngli, has be<‘n constantly accordingly done, the bill being received by 
resorted to in all cases wiiere there is any general solicitor at his own residence, 
ground to suppose any of the jurors, in the ^dl so received w’as laid before the 
language of the statute, “ be not iudifferent committee on the Kith January, wffien the 
for the King.” The boasted ]»revalence of defendant was present, and the action was 
Mr. Mitcliers principles in Ireland fur- commenced in the month of June following, 
uishes an abundant justification to those D was contended on behalf of the defendant, 
who acted, as it seems to ns on this occa- there w^as only a constructive delivery 
sion, in the spirit of the law, and according , hill to the defendant, which was in- 
to established usage. j sufficient, and Eicke No was cited. 

For Mr^ Mitchell himself, wc can only ^riierc it appeared that the bill had been 
, rQgvct that a mail of education, with a ccr-j delivered at a place wdiich was not proved 
j .tain firmiM^ssQfchai'acteivwhich might have, he tlie defendant’s residence, but the 
, estimable in other circuihstaiices, delivered was afterwardiS fpund in 

eRh?. iplatuatipn, ftposifioii ** I Eacchoquer Reports^ p.>l7l. 

so Humiliating and pam^^^ ‘ o . 1 Mood. & j^al. 3^^^ 



91 


JLaw of Attorneys. — Business qf the Court of Estehequer. 


the possession of the clerk of the defend- 1 
ant’s attorney, who attended the taxation of 
costs. In that case Lord Tenterden said, 
** When an act of parliament requires a par- 
ticular thing, I must see that it is proved/’ 
and ha nonsuited the plaintiff. 

The Court distinguished tlie case of 
Egginffton v. Cumherledge from that cited, 
because there it did not appear that the bill 
came into the defendant’s possession a month 
before the action was commenced. Here 
the bill came into the possession of parties 
who might have been sued jointly with the 
defendant, and the bill vras laid before the 
comT#ittee, on one occasion, when the de- 
fendant was actually |)resent, which was 
good evidence of a delivery of the bill to 
him. Uj)on these grounds, the Court de- 
termined that the plaintiff was entitled to 
the verdict. The just and liberal view of 
the provision of the statute taken in this 
case readers it an authority not unworthy 
of being noticed.*^ 

BUSINESS OF THE COURT OF 
EXCHEQUER. 

Thk Court of Exchequer, with the laud- 
able design of diminishing the number of 
cases in the demurrer and new-trial papers, 
of which we furnished our readers witli 
complete lists, {ante^ pp. 86, 7, & 8,) pro- 
posed to hold separate sittings in Banco 
during the •present Term, and it was in- 
tended that Barons Parke and Platt should 
sit in one Court to dispose of cases selected 
from the demurrer paper, whilst the Chief 
Baron and Barons Aldersou and Rolfc 
should sit in the adjoining Court and pro- 
ceed with the new trial paper and the ordi- 
nary business of the Court. This intention 
having been publicly announced, some doubt 
was intimated, whether the Court was autho- 
rised to multiply its sittings in the manner 
contemplated. The statute under which 
the judges of the courts of law sit apart 
during the Term is, the Act for the better 
Administration of Justice, 1 Will. 4, c. 70, 
which enacts by section 1, that, — 

** Whenever her Majesty shall be pleased 
to appoint an additional puisne judge to 
either of the Courts of Queen’s Bench, Com- 
mon Pleas, and Exchequer, the puisne judges 
of such Court shall sit by rotation in each 
term, or otherwise as they may agree among 
themselves, so that no greater number than 
three shall sit at the same time in Banc for the 
trapsaction of business in term, unless in the 
absence of the Chief J ustice, or Chief Baron, 
and it shall be lawful for any of the judges of 

See Ante^ p. 19. 


fiither of the said Courts, wheri occasion shall 
so require, while tlie other judges of the same 
Court are sitting in Banc, to sit apart from 
them for the purpose of adding and justifying 
special bail, discharging insolvent debtors, ad- 
ministering oaths, receiving declarations re- 
quimd by statute, hearing and deciding upon 
matters on motion, and making rules and 
orders in causes and business depending in the 
Court to which such judge shall belong, in the 
same manner and with the same force as may 
be done by the Court sitting in Banc.” 

Upon a careful consideration of this pro- 
vision of the statute, the Lord Chief Baron 
stated, on Monday last, that the Court had 
come to the conclusion that it was not ex- 
pedient to hold separate Courts, as at first 
contemplated. By the terms of the act they 
would perhaps be justifit'd in holding dis- 
tinct Courts, because the section in question 
provided, that whilst some of the judges ' 
were sitting in any of the judges 

might set apart from them, for the j)urpose, 
amongst other things, of “ hearing and de- 
ciding upon matters on motion, and making 
rules ami orders.” Disposing of rules en- 
tered in tlie new trial pa[)er would, pcrhnjis, 
be within the letter of this section, but the 
judges could not say such a construction 
was within the spirit of the enactment re- 
ferred to, and it had therefore been deter- 
mined to abandon the arrangement of hold- 
ing distinct Courts during Term, and pro- 
ceeding contemporaneously with causes 
entered in the demurrer and new trial 
papers. The Court, however^ hoped to be 
able shortly to fix upon some other plan, 
less objectionable, for facilitating the dis- 
patch of business. 

Our readers will probably agree with us, 
that it never could have been intended by 
those who framed the Act for the better 
Administration of Justice ” that there 
should have been two branches of the same 
Court sitting in Banc at the same time, and 
we cannot help thinking that if, the experi- 
ment had been tried, it would have pro- 
duced a degree of inconvenience ami annoy- 
ance to the suitors and the profession which 
could not have failed to produce great dis- 
satisfaction. The non-attendance ot counsel 
when the causes in wliich they are engaged 
happen to be called on, is often and justly 
complained of, but if the same Court is 
proceeding with its ordinary business in 
distinct places at the same hour, no ar- 
rangements on the part of counsel can insure 
punctuality, and the interests of the clients 
must inevitably be sacrificed. We rejoice, 
therefore, that the scheme of holding sepa- 
I rate sittings in Term has been relinquished. 
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LAW SOCIETY. 


Mr. Warren corumcnced liis Lectures 
on the Moral, Soelal and Professional Duties 
of Atfornevs and Solicitors, on Monda 3 ^last, 
the Mh\’, at the HaU of the Society, 

before a very crowded audience, amongst 
whom we noticed rnaiw barristers, Mr. Ser- 
jeant Talfourd, Mr. Watson, Q. C., Messrs. 
McTewether, Ball, Bovill, Hugh Hill, Willes, 
Atlierton, Miller, Maynard, the Hon. G. 
Denman, &c. &c. &c. We also ohscr\T‘d 
many lay gentlemen and several of the 
clergy. Tlicrc was a very numerous at- 
tendance of the ineinb(TS of the society, and 
nearly all tlie subscribers to thc^ Equity, (con- 
veyancing and Common Law’ L<:‘Ctures, were 
present. Mr. AVarren was accompanied into 
^the Hall by Mr. Austen, the A' ice-})resident, 
and by Mr. Holme, Mr. Tooke, and other 
members of the wuneil, and commencing at 
8 precistJj^ did not conclude till half-past t) 
o’clock. 

As the Lectures are to be Ibriliwith 
printed, we shall content ourselves with an 
outline only of that which was delivered 
on Monday. 

The leariu'd gentleman commenced by 
declaring, that his appearing before the so- 
ciety on that occasion, was an attempt to 
discluirge some portion of that debt which 
Lord Bacon said, that everj'^ man owed 
to his profession ; to endeavour, however 
feebly, to coutributi* to the advancement of 
its real interests, which W’cre identical with 
those of the public. He then proceeded in ^ 
a very elocjuent and masterly manner to il- 
lustrate the actual operation of law, tbrongli 
the instrnmentalitj^ of lawyers — bj^ wdiom 
that law was realized, its existenire and ac- 
tion seen and felt by all classes of the com- 
munity. The emjnoynient of attorneys and 
solicitors was not a matter of choice but 
necessity. Speaking as one of the public,” 
said Mr. Warrea, “ we cannot, gentlemen, 
even if we wished it, do without you ” — for 
no amount of circumspection, virtue, or 
talent — no degree of amiability of character 
can prevent its possessor from being at some 
time or another involved in unexpected Hti- 
Mtion ; while our own most private affairs, 
the moment they become of greater delicacy 
And difficulty than usual, are at once con- 
fided to professional hands. ''We die, 
entlcmen,” said Mr. Warren, "in con- 
at reliance on the integrity and skill 


LECTURES AT THE INCORPORATED paint a very glowing and wid picture of aonie 

" of the innumerable emeigcncics in wfaidi 

recourse must be had to professional assist- 
ance, and in which life itself, diaracter, 
liberty, and property may be sacrificed 
through professional incompetence or mis- 
conduct. 

Mr. Warren then proceeded to give an ex- 
position of Law as being the power by which 
society was formed and sustained, in being 
the glorious product” — being civil liberty 
— which he defined as the result of a per- 
petual contest between national liberty and 
authority: two |K)wers ever sternly confront- 
ing each other in all forms of goverifment 
concMuvable. Law was, in short, a process 
by winch cases, as they arose, affecting the 
interests of individuals or whole classes, were 
incessantly witlulrawn from '' the danger- 
ous powers of discretion,” and subjeetted to 
inflexible rules, continually extending the 
dominion of truth and justice, and restrict- 
ing witiiiu narrow and still narrower limits 
the domain of brutal for(?e and arbitrary 
will.” Mr. Warren here read an admirable 
and most appropriate passage from one of 
the sermons of “ that profouud thinker,” 
Bishop Butler, and proceeded to speak of 
the sense of security which we enjoyed 
under our iustitutions, as contrasted with 
our continental brethren,"’ whom he de- 
scribes as “ surrounded with a bloody haze, 
in which they might be seen suffering the 
dreadful spasms of revolution, aftd in which 
true liberty was being stifled and, in al- 
lusion to tlie memorable tenth of April, 
said, that the example set by the metropolis 
had ill effect said : “ away with revolution 
and violence — we will not have the altera- 
tion in our statute book written with the 
trembling hand of fear, or in letters of 
blood — at which expression there was a 
loud burst of applause. 

Mr. Warren proceeded to illustrate hhi 
leading position by showing that law with- 
out lawyers might be regarded as a mere 
dead letter ; in them " it lived, moved, and 
had its being they were the exponents of 
its existence and agency — its spirit and 
essence were in action \ And those by whom 
it was actually brought into contact with 
society, individually — ^brought home to their 
businesses and bosoms, whether they would 
or not — thwarting and defeating their most 
cherished wishes and purposes — ^had m 
great responsibility as representatives and 


"5tajRrnich you h^TC , undertskeu to carts 
Otar’ liwt wishes ^ ‘ 


tanr 


^ ^ as __ 

aidministrators of law, tahich they nusht 
- 7 n W'dce a blessing ora lorw^OTiartrol, 

st wishes iiitb ^eji^ a|^r, o.ttr'd|ppi|^.«ocordti^ as tl^ ochibSbra it or 

and the learned le^drer 'proce^ed 'tb I Tor eTil ; — that, to the bulk of mankind. 
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the hue and aspect of thie 
it by the conduct of those through whose 
i^;eiicy it was set in motion, either as the 
guardian of peace and order and justice, or 
the vehicle and instrument of trickery and 
^oppression. Tlierefore, there was true no- 
bleness and dignity in following the law 
worthily ; but it also involved great respon- 
sibility, and the necessity of great exertion 
to attain the requisite amount of experience, 
discretion and knowledge. He insisted 
Strenuously on the necessity of a person’s 
entering the profession with exalted view^s 
of its dignity and ])ower, as likely to place 
before tlioin a high standard of morality- 
one wliich was necessary to resist iunumer- 
able temptations and opportunities of going 
astray. These topics Mr. Warren illus- 
trated and enforced very poweiiully, with 
frequent reference to ])ractical matter aris- 
ing out of the employment of aitorueys and 
solicitors. He also insisted that the acqui- 
sition of professional fitness was a moral 
dutj^ of liigh obligation ; that an attorney 
and solicitor entered into a contract with 
society tliat ho was competent to discharge 
his duties, hut that society was, in a vast 
number of instances, obliged to take him on 
trust — to take his w^ord for it — when con- 
sulted on sudden emergencies, as in making 
a will ; and Mr. Warren here exhibited a 
startling sketch of a testator whose anxious 
intentions on behalf of his children were de- 
feated by the blundering of his incompetent 
adviser, IJe said, that rashly to run into 
a position where such deadly and irrepa- 
rable mischief must be done, was a great 
immorality — and to tell a flagrant falsehood 
to society, 

Mr. Warren proceeded to say, that the i 
three classes of administrators of the law| 
were attorneys and solicitors, — the bar — and 
the judges, — and that attorneys and solici- 
tors were first in the rank, — those imme- 
diately affecting mankind, dealing . with 
the raw material^ of their wants, wislies, j 
rights and wrongs ; and that here they were 
brought into contact with human nature in 
some of its worst features and charac- 
teristics — wlien under the influence of 
hatred, vindictiveness, avarice^ and the evil 
passions, Take care, gentlemen, not to 
catch fire from your clients oii Uiese occa- 
sions,” said Mr. Warren with great energy, 
but then play the man, the gentleman, the 
Christian ; misert ypur rights, the dignity of 
ypnr^pQsitkm ; m^inii to be the tool of 
ypuT client, or ijiere cppduit-pipe of bis 
' ’ Ity. ' 

to condemn per- 


sons aedibg bh the uncharitable assumption 
that every man is to be regarded as a rogue 
till he prove hiiaisdf honest, and declared 
that it would inevitably tend to make those 
so acting take very false and distorted views 
of men and things, putting the worst con- 
struction on the conduct of opponents, and 
preventing jHjrsons coming to a prompt ami 
honourable adjustment of their differences. 
The rule ought to be rewersed, and every 
man regarded as honest and honourable tul 
he began to sliovv himself otherwise, on the 
Scriptural maxim— “ tMiarity hopeih sdi 
things, helierefh all tilings,’’ These con- 
feiJeratious, Mr. Warren very justly said, 
were of great practical importance in the 
conduct of business. He then proceeded, 
to sjieak of the vast pov.ers for good aiul 
evil possessed by the body he was address- 
ing — a body between 1 -1,000 

strong ; and asked how often their conduct' 
was successfully challenged and impeached 
in courts of justice for incompetence or want 
of integrity. The rareness of* such occjisions, 
taken into consideration with the unlimited 
facilities for doing wrong, was surely u proud 
aiul decisive ])roof tlmt tlie body at large 
w ere actnat(‘d by a high sense of moral duty, 
of viitne and honour, and possessed a very 
great amoinit of professional knowledge and 
ability. lie eulogized the humane pro- 
visions of onr law s, which enabled paujicrs 
to command the gratuitous services of botli 
branches of the profession; — services ren- 
dered ns efficiently and cheerfully witliout 
fee or reward, as if they werc^ to be repaid 
by the most splendid remuneration 

Mr. Warren concluded by a xQty solemn 
and impressive reference: to . the only tme 
source of stability and elevation of character 
— piety and virtue — depending on a con- 
stant conviction that all the sundry and 
manifold changes of the world were the 
ordering of Infinite wisdom and goodness ; 
and that every thought and action was open 
to the unsleeping eye of Omniscience. 

These considerations,” said Mr. Warren, 
towards the close of his lecture, alone can 
confer true elevation of character ; extin- 
guish hatred, malice, and all uucharitable- 
ness ; enable you to witlisland every temp- 
tation ; extract the sting from adversity ; 
dignify ecen failure ; and add unspeakable 

sw^eetness to success.” 

These Lectures are evidently ealculated to 
elevate the character df the professipn, and 
especially to benefit younger 
We trust t^re wUl uo d^y in tba int- 
tended publicatioti of tbe 
that the student wUl Item in 

the' ^ 
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Cerf^tae Suggested Improvements in the Law. — Easter T. Eseaminatton. 


THE CERTIFICATE TAX. 

state of the jiublic tusiness before 
the House of Couinions on Tuesday last, 
prevented the introduction of the bill for the 
r 0 |>eal of this impost. The House sat till 
half-past one, enpged principally on a long- 
delayed motion for the AboHtion of ihost of 
the iieclesiastical Courts and the Rciform of 
the rest ; and on a very comprehensive pro- 
position relating to the system of taxation, 
OH one point of which the Chancellor of the 
Exchequer had a majority against him. 
A henevoleiit plan relating to the working 
hours of a large and useful class, also 
occupied a considerable time. No wonder, 
therefore, that the proposed lelief to attor- 
neys from an unjust tax, was deferred ; hut 
it is evident from tlie short delay of three 
days only, that the noible mover of the ques- 
tion earnestly intends to take the sense of 
the House on the subject. 

Further petitions have been presented 

from the attorneys and solicitors of 

Maidstone and 
Williton. 

And from the Procurators of Perthshire 
under their common seal. 

The members who presented the petitions 
which we have mentioned within the last 
few weeks are - 

Lord Courtenay, Mr. Home Drummond, 

Sir R. Vyvyati. Mr. Hale. 

Captain Fordyce. Mr. A. Hope. 

A contemporary journal, which pretends 
to su})j>ort all measures for the gooa of the 
profession, still takes every opportunity of 
discouraging the exertions for redress on 
this grievance, merely because its own 
efforts have been estimated at their true | 
value, and its recommendations disregarded, j 

SUGGESTED IMPROVEMENTS IN THE 
LAW. 

DKPECTXVS POWER OF SHERIFF TO 
EXECUTION. 

CONSIDERXNO the late unsuccessful attempt 
of the sheriff to levy on the property of a foreign 
duke, it ie weR worthy consideration whether 
additional powers should not be conferred on 
the sheriff, on an iiffidavit before a magistrate, 
that the defendwt’s domicile contains goods 
mid chattels, property, and that the house 
is kept lock^, SO as to prevent a levy. 

1 know a case irf ao cx-M. P., who was es- 
corted by , a number of neighbours armed, from 
a house m whmb be had been evicted under a 
judgment in ejectment by r mortgagee to an- 
other manor belonj^ihg to tiim, and to which 
ho: conAites Utnltell^ banud and ' bolted eveiry 
day, Sundaye^ exeepted^ aad Ike ^ sheriff 


able to Execute process. Surely these cases 
demand additioitki rPUwers for the security of 
the creditor, A Solicitor#/. 

CITY SEAL. — NOTARIAL CEHTIPICATR. 

Legal instrument authenticated under tW 
City Seal without a notarial certificate,, having 
been returned from Demerara as informal, per- 
haps some of your readers would be kind 
enough to point out, in your useful Miscellany, 
to what ]>laces the City Seal ought to be for- 
warded, and to what others a notarial confir- 
mation of it. It seems that the act for tlie 
Abolition of Unnecessary Oaths has varied the 
practice abroad. A. 

EASTER TERM EXAMINATION. 

DIGEST OF QUESTIONS IN BANKRUPTCY AND 
CRIMINAL LAW. 

[For the Questions on Common and Statute 
Law, Conveyancing, and Equity, and the Prac- 
tice of the Courts, see page 9j anie.] 

Bankruptcy, ani> Practice of the 
Courts. 

1 . Persons liable to the Bankrupt Laws. 

What class of men are liable to the Bankrupt 
Laws ? 

Under what circumstances may a nobleman 
become liable to them ? 

Is a gentleman who sells his own timber, or 
minerals from his own mines, liable to the 
Bankrupt Laws, or under what circumstances 
may he become liable in respect of such 
selling ? 

Can a corporation or joint-stock company be 
made bankrupt ? 

2. Of the Act of Bankruptcy. 

Enumerate the Acts of Bankruptcy, distin- 
guishing such as are voluntary and such as are 
compulsory. 

3. Petitioning Creditors Debt. 

As to the petitioning creditor’s debt, what 
must be its character ? 

Must it be proveable at the time of suing the 
fiat I 

4. The Fiat. 

Will an equitable debt support a fiat ? 

What steps must a solicitor take where he is 
employed by a creditor to make a man a bank- 
rupt ? 

What particulars must he first obtain ? 

Can a man make himself a bankrupt ; and 
under what act of parliament ia it enacted ? 

What steps must be taken for that purpose ? 

What are the steps to be taken to make a 
member of parliament bankrupt ? 

What are the steps to be taken to make a 
corporation or joint-stooft company bankrupt ? 

6 . Proof of Debts. 

Can joint creditors prove on the separate es- 
tate of several partnars wbo are bankrupts 
tinder one fiat ? . 
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Oan eefiarate (^editors pri^ Ui^dek^tlie aam 
fiat? 

How far can each class respectively interfere 
in the bankruptcy ? 

^ Under the same fiat against several persons, 
how are^ their separate estates achnimstercd ? 

What* course must an equitable mortgagee 
take to realise his security ; or can he prove 
his del;)ts until he has realised his security ? 

C. Assignees. 

What are the assignees ? 

What difterent kinds of them are there ? 

With wlioin does the choice of each kind rest? 

What are tlie respective powers of the differ- 
ent kinds of the assignees in administering the 
estate ? 

7 . Leases, 

If a bankrupt holds leasehold propert 5 % how 
far, and under what circumstances, does he 
continue liable for the rent ? 

How far can the assignees become liable for 
the rent ? 

What must they do to escape liability? 

What is “ fraudulent preference r” 


Criminal Law and Proceedings before 
Magistrates. 

1 . Nature and Definition of Offences. 

What is the legal distinction between murder 
and manslaughter ? 

Is the offence of burglary in any case punish- 
able with death ? If so, state under what cir- 
cumstances it so punishable. 

Within which of the twenty-four hours must 
it be committed in order to constitute the 
offence ? 

Are there any and what cases in which for- 
gery is now punishable with death ? 

Is the stealing of title-deeds relating to a real 
estate criminal, or only actionable ? 

Are clerks and servants criminally or civilly 
liable for not duly accounting for moneys re- 
ceived by or paid to them on account of their 
masters ? 

2. Jurisdiction. 

Before what Court are offences committed at 
sea to be tried ? 

What is the law as to the interference of a 
policeman, or a private person, in the case of an 
assault or breach of the peace ? 

3, Evidence. 

What proof is requisite in order to excuse a 
person from punishment on the ground of in- 
sanity ? 

State some of the instances of compulsion or 
necessity which afford ^ excuse or justification 
for an offence. 

Who may take and kill game ? 

Proceedings are brought against a man for 


unlawfully taking ^7 night; when i^es 

the night in such case begih aw end ? 

5, Juries* 

Whaf is the difference between a gfttlH^Jnry 
and a petty jury ? 

What are their respective duties ? 

6 , Proceedings before Magistrates. 

What relief is afforded to a landlord in re- 
covering possession of premises otherwise than 
by ejectment ? 

How is such relief obtained ? 

How many justices of the peace must be 
present to hold a Court of Quarter Sessions ? 

[Several of the Questions which comprised 
more than one point, have been subdivided, in 
order that the aiticled clerk, who is preparing 
for his examination, may see the several parts 
more distinctly. We have also taken the liberty 
to arrange them in such order as seemed likely 
to facilitate the student’s research. 

We hear repeated condemnations of the use- 
less and discreditable plan of “ cramming ” for 
the examination, daring the last few months of 
the clerkship. The knowledge so acquired, if 
it answer its temporary purpose, fades from the 
memory. The service intended by the Statuten 
and the Rules of Court, should be commenced 
with the articles, and continue throughout the 
Term — not neglected till the last year. — Ed.] 

NEW RULE OF COU«,T. 


EASTER TERM, 11 VICTORIA, 

It is ordered that no subpoena duces tecum 
be issued for enforcing the production of any 
record of the acts of any Court deposited in 
the Public Record Office, pursuant to the sta- 
tute 1 & 2 Viet. c. 94, or any other document, 
or minute of proceedings officially filed of re- 
cord in any Court, and deposited in the Public 
Record Office, pursuant to the said statute, 
without an order of the Court out of which the 
said subpoena shall issue or of some judge 
thereof. 

(Signed) Denman. 

T. Wilde. 

F. Pollock. 

J. Parke 
J, PATrTKBON. 

T. Coltman. 

R M. Rolfs. 

W. WightmanI 
T. j, Platt. 

Read in Court, May, 

[We stated the shbstaiioalaf^TtMs^rtde in a 

Note of the Ws4k aoibeilaiaagail'^^ * 

F 5 
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ADMISSION OF SOMCITOIIS. 


'' 0 '' 


NOTICE. 


Stcretary's Office Rolls, May 29, 1848. 

Tiik Master of the Rolls has appointed Wed- 
nesday, June 14, at the Rolls Court, Chancery 


Lane, at a quarter paat three in the aftomoon, 
for swearing Solicitors. 

Every pereon deamma of being sworn on the 
I above day roust leave his Common Law Ad- 
I mission or his Certificate of Practice for the 
current year at the Secretary's Office, Rolls 
Yard, Chancery Lane, on or before T\iesday, 
the 13th. 


ADMISSION OF A^ITORNEYS. 


Trinity Term, pursuant to Judges'* Orders. 

(Btttrn’e IStnrl). 

Clerks* Names and Residences, To whom Articled, Assigned, ^c. 

Cobh, Henry William, 5, Great Ormond 

nth Street ; and Salisbury .... James Cobb, Salisbury. 

Fisher, Edward Freeland, 2, Sussex Terrace ; Richard Almack, Melford; C. F. Skirrow, 
and I^ng Melford .... Bedford Row. 

Marnball, John Thomas, 12, Southampton Henry Edward Stables, Coptball Court; R. 

Street, Strand ; and Ileckenhaiii . • Gadsden, Bedford Row. 

JVrkin, Henry Thornton, Tavistock ; and 

Streatbarn Thomas Leigh, George Street, Mansion House. 

[The Michaelmas Term List will be given in due time.] 


TAKING OUT AND RENEWAL OF 
CER'llFICATES, 

Idust day of TVinity Term. 

Bridge, (joorge Thomas, 78, York Road, 
Ijamlietii ; Weymouth. 

(yhallinor, William, Ijcek. 

Oeswell, I'klward, Manchester. 

Day, Iltmry, Bristol. 

Eade, Joseph, C'lapbiun Rise, and Clapham 
Common. 

♦Barman, C^bas. Henry, late of Fenchurch 
Street, now of No. 4, Winkworth Buildings, 
East Road, City Road. 

Marsh, John, Wansfield. 

Nind, Wharton Pitt, 8, Chapel Place; Rams- 
gate ; Leytonstone. 

l^irker, Thomas, 122, Kuowley Street, 
Preston, 

Welch, Charles Hewit, Ashhorne. 

Wheeldon, William Parker, Shepherd’s 
Bush ; Notting HiH. 


Applications to a Judge at Chambers on the 17 th 
day of June. 

Appleyard, James, 24, Wakefield Street, s. 
New Inn, 

Brooks, John, Great James’ Street, Bedford 
Row. 


♦ Thia geuilmian to be admitted in C9iafi* 
eery, the others in Queen’s Bench. 


Chivers, Charles Ingg^ 16, Cromer Street, 
Gray’s Inn Road. 

Carrighan, Terentius, Pancras Vale, Hamp- 
stead Road. 

Hancock, Walter, Colyton. 

Hewson, Frederick, W^rington, Balham Hill. 

James, James Weekes, Durslry. 

Roberts, Edward, St. Martin’s-le-Grand ; 
Bristol ; Paddington. 

Summers, W^illiam Henry, 10, Holland 
Place, Camberwell. 

Tu(‘ker, William, Beulah Cottage, Clifton 
Street, Wandsworth Road, Surrey. 

Tweed, George Task, 4, Alfred Place, Bed- 
ford Square. 

Wright, Charles, 5, Great Dover Road; 
Fenchurch Street; Gracechurch Street; Dow* 
gate Hill. 

Young, Henry Thomas, 16, Cumberland 
Street. 


NOTES OF THE WEEK. 


RECENT APPOINTMENT. 

The office known in the profession as tiic 
Attorney-General’s Devil,” vacant by the ap- 
pointment of Mr. W'addington to the dtuation 
of Under-Secretary for the Home Depaitmenl^ 
has been conferriid on Mr. Welsby of the 
North W ales and Chester CirctuC Mr. Welsby 
has been lox^ knopu lo the pro&ssion 
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able and laborious reporter of the proceedings 
of the Court of Exchequer. He fills the 
office of Recorder of Chester. 

TRINITY TERM EXAMINATION. 

The number to be examined on Tuesday 
next, the 6th instant, is about 95. Sir F. 
Dwarris will preside. 


rROGRESS OF LAW BILLS IN PAR- 
LIAMENT. 


%nui^c of HorW. 

NEW DILLS IN PROGRESS. 

Joint-Stock Companies, For 2iid reading. 

Incumbered Estates Ireland. Re- committed. 

Clergy Offences. For 2nd reading. — Bisiiop 
of London. 

Amendment of Criminal Law. In Select 
Committee, — Lord Campbell. 

Unnecessary Actions Prevention. In Com- 
mittee. — Lord Campbell. 

Bail by Coroners for Manslaughter. In 
Committee. — Lord Campbell. 

Bankruptcy Law Amendment. For 2nd 
reading. — Lord Brougham. 

Parliamentary Proceedings Adjournment. 
In Committee. 

Removal of Poor. In Committee, 


Jl^ousc of (Commons. 

^EW BILLS IN PROGRESS. 

^ Administration of Justice out of Sessions. 
(No. 1). In Select Committee. — Attorney-Gen, 


Special aokd Petty Seaaioiis* In Select Com* 
mittee. — Attorney-General. 

Protection of Justices. In Select Committee. 
—Attorney-General. 

'Administration of Justice on Summary Con- 
victions. (No. 2). In Select Committee. — At- 
torney-General, 

Agricultural Tenant-right. For 2iiid reading. 
—Mr. Pusey. 

Roman Catholic Relief. In Committee.— 
Mr. Anstey. 

Public Health, Consideration of Report.— 
Lord Morpeth. 

Game Certificates. In Committee.— Mr« 
Colville, 

To Establish an Appeal in Criminal Cases. 
For 2nd reading. — Mr. Ewart. 

Exempting Small Tenements from Rates.— 
Mr. P. Scrope. For 2nd reading. 

Parliamentary Electors Rates. — Sir De Lacy 
Evans. In Committee, 

Remedies against the Hundred. Sir W. 
Clay. — For 2nd reading. 

Vacating Seats of Insolvent Members. — For 
2nd reading — Mr. MofFatt. 

Borough Elections. In Committee. 


NOTICES OF NEW BILLS, 

Imprisonment before I'rial. — Lord Nugent. 
To Prevent Bribery at Elections, — Sir J* 
Pakington. 

Game Laws. — Mr. Bright, 

Ecclesiastical Courts. — Mr. Bonverie. 

Rights of Outgoing Tenants. — Mr. S» 
Crawford. 

Friendly Societies. — Mr, O’Connor. 

Extending Election Franchise. — Mr. Wyld. 
Assignment of Policies. Mr. Fagan. 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BARRISTERS OF THE SEVERAL COURTS. 


Holls Court. 

Re Hare^ March 23, 1848. 

COSTS. — ACTION, — TAXATION. 

If, on an order to tax a bill of costs, after ac- 
tion brought, ike costs are reserved, they 
will follow the result of taxation, unless in 
a special case. After taxation it is too late 
to object, tkai the order ought not to have 
been special. 

Tilts was a petition arising out of the taxa- 
tion «of a bill of costs, ambunting to tSl. 10s. 
after action brought, iodgment entiM^ np 
Inr the amoiuit. Upon the taxation, owing to 
a question of retainer afipunst the solicitor, the 
hill had been reduced lOa. 

Mr, Sydney Smith eoiHended, that the jpeSt* 
tionesa wtere ns^ eilitlad Is 


tion, or tlie present petition. The special ap* 
plication to tax bad been made necessary to 
this case by a delay of more than three months, 
which had taken jdace between the ddivery oc 
1 the bill and the presenting the petition, and 
which bad led to the action being brought. 
He referred to Hagard v. lAiue, 2 Mer, 285, 
and Lockhart v. Hardy, 4 Beav. 224. 

Mr. Turner and Mr. Hitchcock, for the p«h 
titioner, said, that if a special application was 
unnecessary, that objection should have been 
urged when the former order was made. In rt 
Brttcey, 8 Beav. 266 ; and that as to the costs 
of the action, where they were oid}r generally 
reserved, as was the case hei% SKRiie special 
ground must be shown to prevent tiheir iottow* 
iog the costs of the taxation. 

Lord Langdale eanwessed fass assent to das 
riew, and accordingly pi^ the 

c«Mte both of tiui taxaffiin aod 
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WilHirffis v. Dmdes* March 27, 1848. 

ABAT Ol*' SUIT. — * 63RD OF 

may; 1845; ^ 

The 63 rd Orrfer qf Afa^, 1845, applies as well 
to auatements subsequent as to those previ- 
ous to the date of those. orders* 

A 8 i;iT had never been revived since the 
year when it had abated by the death of 

the plaintiff, and a motion was now made, that 
the legal representative of the deceased plaintiff 
might be orden*d to file a hill of revivor within 
14 days, or that the suit stand dismissed, 

Mr. liens haw ^ tor the motion, contended, that 
the 03rd Order of May, 1845, had a retrospec- 
tive operation ; the words were— ‘‘ In cases 
wherfe'a suit abates by the death of a sole plain- 
tiff, tt^e Court upon motion of any defendant 
made on notice served on the legal i-eprescnta- 
tive of the deceased plaintiff, may order that 
such legal representative do revive the suit 
within a limited time, or that the hill be dis- 
missed,” 

"J’hc VI CP^ Chancellor said, that taking the 
63rd Order in connexion with the 3rd Order, 
which provided, that ” I'hose orders were, as to 
all suits then depending or thereafter to he com- 
menced, to take effect on the 28tb day of Oct , 
184$,** he was of opinion that the 63rd Order 
applied, not merely to suits which should abate 
after the date of those orders, hut also to suits 
which had abated, and he should make the 
ordeV. 

Court Df caucen* 3 tl 3Brnrh. 

(Befurp the Four Judges.) 

Tleid V. Salter, 'IVinity 'IVrm, 1848. 

COSTS, 

The Master is in future to allow term fees for 
walehitHf the paper, 

Tliis rase had been set down on the special 
paper. In the course of the last term, the 
Court made a selection from the special paf)er 
of such ca^es as were deemed proper to he 
heard at. once. 'I'his case was one of the num- 
ber. When it was called on nobody appeared 
to argue it, and it was ordered to he struck out 
of the j^aper. 

Mr, Bnvill now moved that it should be re- 
stored. There was no intention to abandon it, 
but as it bad stood SO off on the list, the attor- 
ney bad not expected it to come on, and had 
not delivered any brief. 

Lord Denman, C, J*. That is not an excuse. 
The attorney is bound to attend to tite hu.siness 
of the Court, aiid we cannot grant this applica- 
tion without encouraging disregard of the lists, 
which, from time to time, for the convenience 
of publir business, we think fit to form, and of 
we give as to our Enrangomenta, 

The uon^defivery eff the brief 
from any negligmce^ the a^^^ 
ney^^bhltTrom the disetetian whi^ the Masters 
had lately thought fit to exercise in the allow- 


's 'Aench, — Que&itfiBmchFrttctice Court* 

aacc of costs, llie cause was 30 off. Under 
ordinary circumstances it not likely to be 
heard during the terrai Of late the Masters 
had refused to allow fees for watching the 
paper in each term in which the case stood on 
the paper, and consequeriily thW change of the 
position of this cause on the paper had hot 
been known. 

Per Curiam, Under these circumstances 
the case may be restored to the paper. The 
term fee for watching the paper is for the future 
to be allowed. 


eau«ti*0 33ctuh IBracticc Court. 

Ginger v. Pycroft, May 9th & 12tb^ 1848. 

NOTICE OF THIAL, FORM OF. — RETTING 

I>OWN A CAUSE FOR TRIAL- — PRACTICE. 

The form of a notice of tHal is immaterial, if 
it be dtlhercd in time, and clearly and un- 
etfuivoenUy inform the defendant that the 
plaintiff intends to proceed to trial at a 
certain specified time. 

It is not necessary that notice of trial should 
have been given before a cause is set down 
for triaL 

Tins was a rule calling on the plaintiff to 
show cause why the trial and all subsequent 
proceedings herein should not be set aside for 
irregularity, with costs. It appeared that issue 
was joined in this cause in Michaelmas Term, 
1847, and notice of trial given for the sittings 
after that lerin. In the same Term the de- 
fendant obtained an order postponing the trial 
until the Sittings after Hilary Term, and the 
cause was not set down for trial until-the 22nd 
January for llie last Sittings after Hilary Term, 
when, not being reached, itw^as made a remanei 
to the first sittings in Kaster Term. On the 
8th of April, the plaintiff’s attorney served the 
defendant with a notice in the following words : 

“ Take notice of trial in this cause for the first 
Sitting in next Easter Term, to he holden in 
Westminster Hall, in the county of Middlesex, 
the same having been made a remanet from last 
Hilary Term.” The first sittings in Easter 
lerrn began on the 17th of April, and on the 
IBth the cause was tried, and a verdict found 
for the plaintiff'. Tho present rule was ob- 
tained on the ground that no sufficient notice 
of trial had been given before the cause was set 
down for trial, as the first notice was ren- 
dered void by the order of the judge postponing 
the trial ; that the notice ^ivbn on the 8th 
of April was nrit a good notice of trial ; but 
even if it were so in itself, yet that it was iiF* 
operative, as being given alter the cause was 
set down for trial. 

Addison showed cause, and contended that 
there had been no irregularity in the case It 
was true that no fresh notice of trial had been 
gjyeh for the Sittings after Hilary Term^ but 
that was not neceasaiy, os the trial' had been . 
stayed by the order dUained by the defendant 
hitnself ; hut if this not ^ad^ there was a 
gdbd hoti^^ftriid gh^en mi tBostbof April. 
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ifi said by die olher eide that this notice is 
because it is a continuance oiT aformer^ and not 
an original notice ; but there is nothing in thb 
objection-no precise or particular form of 
notice is requisite, if it sufficiently inform the 
Scfendant that the plaintifif intenqs to try the 
cause at a particular time. In tfte present case 
the notice given un the 8th of April contains 
all requisitf.s of an original notice, with the 
addition ot the words ** The same having been 
made a remanet from last Hilary Term hut 
this will not vitiate an otherwise good notice. 
There is a case of Ty/e v. Stevenson^ 2 W. Blac. 
1299, in which Mr. Justice Blackstone says, 
“ there is no settled |irci(!iii5e form of notice re- 
quired. Sufficient if it apprizes the defendant 
with certainty that the plaintiff means to pro- 
ceed to trial. It IS indifferent whether he says 
‘ I rmeifi * or * I continue ’ the former no- 
tice, i>rovided there be sufficient time accord- 
ing to the rules of the Court.” Now, in the 
present case there was ample time, and the 
notice was in all respects a good notice as an 
original notice, 'riien, secondly, it is said, that i 
the cause could not he properly entered fori 
trial until a good notice had been given, and 
therefore, that as the notice of trial for the 
Sittings after Michaelmas Term was, as they 
contend, rendered inoperative by the order of 
Mr. Justice Patteson postponing the trial until 
the Sittings after Hilary Term, a fresh notice 
was rendered necessary before the cause could 
be entered, and that the notice of the 8th of 
April of an otherwise good notice was of no 
avail, as there was an irregularity in entering 
the cause without a notice of trial having been 
previously given. Now, there is nothing in 
this oh jeetiom ; there is no rule of practice or 
any authority to show that this is necessary j 
in fact the practice is the other way. 

Pickering, The short point in this case is, 

■ first, whether a cause can be regularly set down 
for trial without a good notice having been 
first given, for if it cannot, no subsequent no- 
tice if the cause be made a remanet can avail, for 
the cause could not properly have been made 
a remanet. In this case it is said there was a 
notice, but that became a nullity by the order 
of Mr. Justice Patteson, so that a fresh notice 
was required before the cause could regularly 
be set down for trial for the Sittings after Hil- 
ary Term. Ellis y. Truster, 2 W. Bla. 798. If 
the cause had been properly made a remanet, 
no fresh notice was necessary, but it is 
otherwise where the trial of the cause is 
put off to the next sittings or assizes by 
a rule of Court. Jacks v. Mayer, 8th Term 
rep* 246. {Coleridge, J. Suppose a cause 
was set down for trial at the Spring As- 
sizes for York, without a good notice, and 
the cause was made a remanet to the next 
assizes, and a good notice be given for the next 
assizes, could you not try?] Pickering. 1 
cotttend that must ,be a regularity in the 
entry,' by notice having been givsn be^re that 
entry, ior a subseqtieat trial, is void* Then it 
is n^;contended, that if thia were npt so^ that 
ettft ,tbe; /notioe of; :t^ . a 


bad notice, as a continuance of a former bad 
notice. 

vCbr^ ad.ut4L 

May I2.~0n this day Mr. Justice Cpleridge 
wid^lTiere was a case of v. Py craft, 

in wliich a rule nisi had been |jranted for setting 
aside a verdict for irregukrttyj' cti the ground 
that the cause had been irregularly set down 
for trial, without notice of trial being ineviousty 
given. It appeared tliat the cause had been 
set down in Hilary Term for the last Sitting, 
and made a remanet to the first Sittings in 
Easter Term, and in due time before those 
Sittings, a notice of trial was given, in which 
were inserted the words, “ the same (that is, 
the cause) having been made a remanet from 
last Hilary Term so that it did not purport 
to be an original notice. An objection waa 
taken to this notice on that ground, but it wa« 
not much insisted in on the argument of the 
rule, nor does it seem to me to be of any weight ; 
the case of Tgte v. Stevenson, 2 W. B. 1299j 
which was cited by Mr. Addison, is a satisfac- 
tory authority, tliat the form of a notice of trial 
is immaterial if it he delivered in time, and 
clearly and unequivocally inform the defendant 
that the plaintiff intends to proceed to trial at a 
certain specified time, and in that case a notice 
purporting to be a continuance only of a for- 
mer notice, was held to be good as an original 
notice. It was also argued, that no cause can 
he jiroperly set down for trial until notice o( 
trial has been given. No authority was cited 
for this position ; two cases of Jacks v. Mayert 
8 T. R. 245, and Ellis v. Truster, 2 W. B. 
798, were mentioned that do not apply to 
that point, nor can I find such , a rule laid 
down anywhere in the books of practice. 
Certainly in by far the gi’eater .number of in- 
stances, notice of trial is in fact given be- 
fore the cause is set down, because in by far the 
greater number of instances it is endorsed on 
the issue delivered ; but this is not necessary, 
nor does the marshal intjuire whether notice of 
trial has been given before he receives the re^ 
cord. Looking at the principle on which notice 
is required, I do not see the necessity of hold- 
ing the rule so strict; therefore, 1 iLink this 
rule ought to be discharged, and as it was an 
experimental motion, on the ground of irregu- 
larity, with costs. 

Rule discharged with costs. 


Cnnimmt ¥R<rA5* 

Tubley v. Stanhope, Easter Term, 1848. 

HKPLEVIN BOND. — COUNTY COUHT 

— PIjEA of NUt, TIEL RECORD. 

The record of a County Court stating that a 
plaint had been struck out /or wa^lt qf 
jurisdiction, fyc,, wiU not support an 
ment in a decktraiion up4m areplgpin b 
that it was considered and adjudged by the 
County Court ihat the plaintiff in the plaupi 
should kdee moiking by kiseorit, under ^ 
an issue yoimed upon a plea V nul tid 

■' XECOldw 'ii ^ Lt .. 
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Thb in this case had been the de- 

fendant in a replevin plaint in the Whitechapd 
District County Court, and now sued as the 
assignee of the replevin bond, the defendant 
being one of the sureties, ITie declaration, 
after setting out the condition of the bond, and 
stating that a plaint had been levied against 
the now plaintiff in the County Court, ana pro- 
ceedings taken thereon, then went on to allege 
that afterwards, and before the cominencement 
of this suit, on, &c,, it was considered and ad- 
judged that the plaintiff in the said plaint 
should take nothing by his writ, as by the 
record and proceedings thereof more fully 
appears, &:c. Plea, nul tM reqord, upon which 
issue was joined. 

Lush now moved for the judgment of the 
Court in the plaintiff’s favour, and produced in 

S ort of the declaration a record of the pro- 
ings in the County Court, returned under 
a writ of certiorari which had been issued for 
the purpose, wherein it was stated that the 
' plaint bad been “ struck out for want of juris- 
diction, on the ground of a disputed title 
having been sworn to.” [CresswelL J. How 
<do you make out from the record that a judg- 
ment has been given as alleged in the declara- 
tion .•*] The record is in the usual form of a 
judgment of nonsuit. The judge, as appeared 
from the 89th and 12 1st sections of the County 
Court Act, 9 & 10 Viet, c, 95, had jurisdiction 
to try the case, and must lie taken to have ad- 
judicated in the plaint when he ordered it to he 
struck out. [^Cresswell, J . Then you treat the 
case as having been decided when the judge 
cacpreshly says, ‘‘ I have no power to decide.” 
WUde^ (’. J. 'Fhe question is, does struck 
out ” amount to an adjudication ?] 

JT, Brown, contrk, was not heard. 

Per curiam.^ The words “ struck out ” can- 
not be treated as a judgment. I’he record, too, 
expressly states, that the plaint was struck out 
/or want of jurisdiction y and how can that be 
considered as .supptrrting the allegation of ad- 
judication in the declaration ? 

Judgment for the defendant. 


C0tirt 0f CPyfhrqlirr, 

Jones y. Brown. May 9th, 1848, 

COUNTY COURTS ACT, 9 & 10 VICT. C. 95.* 
PRIVILEGE OF ATTORNEYS PLAINTIFFS.- 
COSTS UPON APPLICATION FOR A RULE. 

The County Courts Act, 9 <5- 10 Viet, c, 95, 
does not upply to attorneys suing in their 
cum right 2 they still ret am the privilege 
of proceeding tn the Superior Courts for 
imms under 20/* 

This Court will not discharge a rule with 
costs upon the ground only of its having 
betft moved for with costs. 

- b®en obtiBiie4call«g 

A eaxmt why the deAmdant 

• i jilMiM nol bfe at libeny to tsseet a aoinn^ 


Polkxdt, G.» on behalf of the plaintiff^ now 
showed cause, and observed that the cause of 
action arose within the jurisdiction of the 
County Court <rf Surrey, in respect of a bill of 
exchange for 18/. I3s. 4cf.* and was tried be- 
fore the Sheriff of Middlesex, upon a writ from 
this court. ITie plaintiff, who was inclorsee of 
the bill, was an attorney, and the question was, 
whether an attorney plaintiff is bound to sue in 
the County Court,at the risk of losing hiS costs. 
Although, under the 9 & 10 Viet, c. 95, an at- 
torney defendant may perhaps be sued in the 
County Court, that statute does not compel an 
attorney plaintiff to sue in such Court. The 
question turned upon the 67th and the 129th 
sections of 9 & 10 Viet. c. 95, and had already 
been argued and decided in the Queen’s Bench, 
in Lewis v. Hance and Jones v. Savage^ re- 
ported ante, page 68. Lord Denman, C. J., 
in giving juagraent in that case, said, that 
reading together the 67th and the 1 29th sec- 
tions, the legislature could not have intended 
to take away the pnvilege of an attorney plain- 
tiff, and subject him to the risk of costs if he 
sued in a Superior Court ; and that, how- 
ever desirable therefore it might be that at- 
torneys should be subject to that risk like 
all other individuals, the legislature has not 
so said. By the 58th section of the County 
Court Act, jurisdiction is given : that section 
enacts that all pleas of personal actions, when 
the debt or damage claimed is not more than 
20/., may be holden in the County Court with- 
out writ 5 and all such actions brought in the 
said Court shall be heard and determined in a 
summary way. Then by the 128tli section, 
all actions and proceedings which before the 
passing of this act might have l^een brought 
in any of her Majesty’s Superior Courts of 
ilecord, when the plaintiff dwells more than 
20 miles from the defendant, with certain ex- 
ceptions not material to this case, may be 
brought and determined in any Superior 
Court, at the election of the party suing or 
proceeding, as if this act had not been passed. 
From that section alone he was entitled to 
assume that this act does not refer to attorneys 
at all, and that they retain their liberty to sue 
in the Superior Courts, and are not thereby 
deprived of their costs. Then comes the 129tn 
section, which enacts, that if any action sliall be 
brought in the Superior Courts for whkh a 
plaint might be entered in * the County Court, 
and a verdict shall be found for the plaintiff 
for less than 20/. upon a contract, the plaintiff 
shall have judgment to recover such sum only^ 
and no costs, unless the judge certify. It is 
clear these sections do not operate in any way 
to deprive an attorney plaintiff of the privilege 
which before the passing of thenct be enjoyed. 
But the defendant will principally rely upon 
the 67th section; — ”That no privilege, except 
as hereinafter exjeepted, shall be allowed to any 
person to exemiR him from the juriik^ of 
any Court holden under this aciu*^ The words 
are, " emempted from the These 

words cannot i^ply to yisighUSei lieoause 
tlfih ««$e m emo ossmph Jhtom inrisdktims 
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they require no privilege to exempt them from 
the jurisdiction of any Courts for it is by their 
own act alone that they come within th«r cog- 
nizance, that is the ground of the decision in 
Lewis V. Hanee and Jones v. Sova^e, and also 
of Board v, Parker, 7 East, 47. The latter 
case was decided upon 39 & ^0 G. 3, c. 104, 
which provides, by s, 12, that if any action or suit 
shall be commenced in any other Court than the 
said Court of Requests, for any debt recover- 
able in the Court of Requests, then the plain- 
tiff shall not by reason of the verdict for him 
have or be entitled to any costs ; and by 
s. 10, that ‘‘no privilege shall be allowed to 
exempt any person from the jurisdiction on 
account of his being an attorney.” There the 
language is fully as strong as that of the 
present statute, and yet it was held, that a 
plaintiff attorney did not lose his privilege, and 
was not l>ound to sue in the Court of Re- 
quests ; and Lord Ellenborough, in giving 
judgment, said, the words exempting from the 
jurisdiction were applicable to defendants only, 
and not to plaintiffs, because no plaintiff can 
be said to be exempt from the jurisdiction; 
and he there referred to Gardner v. Jessop, 2 
Wils. 42, which was a decision upon the 
statute 23 G. 2, c. 33, establishing the Middle- 
sex Court of Conscience Act, in which the 
words were equally general with the 39 & 40 
G. 3, c. 104, and also with the statute now 
under consideration, the 9 & 10 Viet. c. 95. 
An attorney might commence his action by at- 
tachment of privilege, and when that proceed- 
ing was abolished by the Uniformity of Process 
Act, and the writ of summons was introduced, 
it was contended, that as he could have his 
atticiimeqt of privilege no longer, the privilege 
of suing in the Superior Courts no longer 
existed; but Littledale, J., in giving judgnlent 
in Di/er v. Levy, 4 Dow. 633, said, that al- 
though the act of parliament had abolished the 
particular form of suing, the privilege itself 
was not taken away ; and he there held, that 
an attorney plaintiff was not within the Black- 
heath Court of Requests Act, (the 10 G. 3, 
c. 29, 8. 3,) on the ground that he was not 
specially mentioned. He also referred to 
Wright v. Skinner, 1 M. & W. 144, where the 
judgment of Parke, B., was to the same effect, 
and called the attention of the Court to a very 
early case upon the statute 31 Jac* 1, c. 33, 
Armington’s case, Palm. 403. There also the 
privilege was held good, although the words of 
the statute were far more gene^ than in the 
present case. The next case was that of Wilt- 
shire V. Lloyd, 1 Doug. 381, also supporting 
the decision of Gardner v. Jessop, and to that 
case was appended a note of the case of Hussey 
V. Jordan, B. R. T., 25 G. 3, in which case it 
was determined that when the plaintiff was an 
attorney, the defendant was not entitled to the 
benefit of the County Court Act, (the 23 G. 2, 
c: 33,) though retrident within ^ jurisdiction 
of the Court. 

He was then Stopped by 

Pearson, ih cif the rule. The in- 

teiStHm of die Set to take mmtf moij pri- 


vilege whatever. This ^^urt would not be 
bound by the late decision of the Court of 
Queen’s Bench, unless it entirely coincided 
with that decision; however, in the present 
case there was no appeal. He agreed with the 
cases which had been cited, that the privilege 
of an attorney is not to be taken away, unless 
so declared, and contended that by the 57th 
section the privilege of the attorney no longer 
existed; that section declared that (with ex- 
ceptions not material to the present question) 
no privilege shall be allowed to any petwtt to 
exempt him from the jurisdiction of the acL 
The question turned upon the words “ exempt 
him from the jurisdiction.” ITie meaning of 
the legislature in using those words *wa8, that 
no person (other than as excepted) shall, by 
reason of any existing privilege, he allowed to 
avoid the operation of the statute in his own 
particular case. Then came the 129th section, 
which enacts, that if any action shall he com- 
menced for any cause, &c. Inhere the words 
are, any action for any cause for which a plaint 
might have been entered in any Court holden 
under this act. He submitted it could not he 
successfully conteridetl that the present case 
was not within the operation of those words. 
It never could have been the intention of this 
act that attorneys should have the power of 
buying up bills of exchange in order to bring 
actions upon them in the Superior Courts for 
the purpose of obtaining costs, thereby depriv- 
ing ilefendants of that protection from costs 
winch the legislature evidently intended to 
afford them. I'he present action is not one for 
work and labour as an attorney, not for goods 
sold, or for any other matter between the im- 
mediate parties to any contract, not by the 
drawer against the acceptor of a hill of ex- 
change, hut it was an action on a lull of ex- 
change by an attorney indorsee. If the Court 
held that an attorney plaintiff was still entitled 
to the privilege of suing in such cases in the 
Superior Courts, this statute would become in 
a great measure ino|>erative, 

pollock, C. B. There is a current of autho- 
rities continuing from a long time hack, show- 
ing that the privilege of an attorney is not taken 
away, unless by express words of the statute. 

I must say that 1 do not think it is an incon- 
venient mode of coming to a decision, to pre- 
sume that the legislature was aware of tlie stain 
of the law at the time this act was jiassed, and 
the law having already decided that by the tisa 
of certain words in an act of parliament the 
privilege of an attorney to sue in the Superior 
Courts is not taken away, this Court cannot 
suppose that the legislature uitended more hy 
the use of those words in this statute than 
they bad already been conetroed to convey 
in others. We must either overrule fdl the 
decided cases, or we must presume that the 
legislature meant something miore in the use 
of the words than was meant by use of 
the same words m former ititistes, **— words 
well known in Westminster HaR, and to 
which As Conrts have atnibbtod a sp^c 
meniiig; nrilbar of these conchiaions 



101 


Superior Courte .- B^eheguer^-^JBankrupteif^^ ^ 


cmu wu: eome^ fUnd therefore thi« rale mutt be 
dwclisrgedA'f ^ 

^Feareofi eabmitted that it should not be die* 
charged with costs. 

PoUoekt G. The rule was applied for with 
coatS;, and he submitted must therefore, if die* 
cluwged, be discharged with costs. There was 
an old and weli^established practice of the 
Court, that whenever a rule was applied for 
with costs, it should be discharged with costs. 
The application was made in reference to the 
construction of an act of parliatnent in the 
very words of a previous act upon which there 
hao been a decision. 

Pearson, That practice as to costs only ap- 
plied to irregularities, and was not of that uni- 
versal character contended for. 

Pollock, C. B. It certainly has been very 
much the practice, where a party applies for a 
rule with costs, to discharge such rule (if dis- 
charged) with costs. Here, however, the plain- 
tiff having acted according to the current of 
authorities, should not be put to unnecessary 
costs ; and if by this application such costs 
have been incurred, the party incurring them 
should pav them. 

Rolfe, 11. I think that is a much more 
reasonable ground than that of discharging a 
rule with costs because costs have been asked 
for.** 

Parke, B., and Platt, B., concurred. 

Rule discharged with costs. 


Jones v. Sir Wyndham Anstruther, Bart. 

Jan. 29, 1848. 

BCOTCH SBaUESTRATION ACT, 2 & 3 VICT. 
c. 41. — phivilbgb from arrest under. 

A warrant of protection under ike 2 <5* 3 Viet, 
c, 4l,w sufficiently signed by the sheriff 
substitute to entitle the debtor to protection 
from arrest in Great Britain. 

The defendant having become a bankrupt in 
Scotland, had obtained, under the Scotch Se- 
(jpiestration Act, 2 & 3 Viet. c. 41, a warrant 
signed by the sheriff substitute for the purpose 
of freeing him from arrest in Great Britain. 
The statute requires it to be signed “ by the 
sheriff.** The sheriff in Scotland is somewhat 
equivalent to the Lord Lieutenant in England, 
he performs no duties in the court, the sheriff 
depute is the responsible party, and the sheriff 
substitute the actor. The defendant had, since 
obtaining the >varrant of protection, been ar- 
rested in this country, and upon application to 
Mr. Baron Rolfe at chambers, the summons 
was dismissed. Under these circumstances, 

Montague SnUth had obtained a rule calling 


uth, 2 J ur. 469 ; Johnsop v. 

; Parker v. Vaughan^ 2 
V. 3 Dow. 703. 

She' following day, Veftiifed 
to discharg® a rule with costs upon tne ground 
that it had been applied for . with cpstSLr^ 
Rsportxr. t 


*• 'See Jones v. Sn 
& B. 6^ 
B. &T; 29^, Stokes 
^ The Court, on 1 


upon the plaintiff w defrtid- 

rant jdipuid npt i^r# of custqdy* 

t on the ground tKat ^he baa ^n made a bafiM 
frupt in Scotland/ aud hgd a warrant which 
freed him from arrest in Great Britain. 

Temple showed cause. This case came be- 
fore Mr. Baron llolfe at chatnbers, who dis- 
missed the summons on the ground that it did 
not appear there was sufficient to give tl^e 
sheriff jurisdiction. \^Parke, B. The sheriff in 
Scotland is an honorary title; the sheriff sub- 
stitute is the party who holds the Court.] 
Since the matter was heard before the learned 
judge, the defendant had supplied an affidavit 
in which it was said that the sheriff substitute 
had the same power as the sheriff himself. 
But in these cases it was intended that the pro- 
tection should be signed by the sheriff himself, 
and not by the sheriff substitute. He con- 
tended that the statute made a distinction be- 
tween them by pt)iiiting out separate matters to 
be done by each. He referred to the 13th, 
27th, 46th, 49th, and 57th sections. But sup- 
posing the signature of the sheriff substitute to 
be sufficient, it must appear that all the requi- 
sites of the 58th section had been complied 
with, which did not appear to have been the 
case. The petition was improperly addressed 
to the sheriff or sheriff substitute. It did not 
appear that at the meeting there was any offer 
of composition, and before the sheriff has 
power to grant the protection it must be repre- 
sented to him that there has been such an 
offer. Parke, B., referred to 1 & 2 Viet. e. 119, 
20 G. 2, c. 43 ] 

Montagu Smith, in support of the rule. 
The sheriff substitute is the acting sheriff 
for the division in which the pfotection 
was, obtained. According to the Scotch 
Law he is the ^person who alone exercises 
the jurisdiction. He referred to the 45th 
and 66th sections, and contended that in 
using the word sheriff ** it was clear the 
statute spoke of such person as might be per- 
forming the duties under the statute according 
to the Scotch Law, whether he was sherifii 
sheriff depute, or sheriff substitute. It was 
not necessary that there should be any offer 
of composition before protection could be 
granted ; that might be done at the first meet- 
ing, or at any subsequent meeting for the pur- 
pose of renewing the certificate. 

The Cowrf were of opinion that the signature 
of the sheriff substitute was sufficient, that 
there was nothing in the other objections, and 
made the rule absolute. 


Court of BaUfiruyttti. 


In re Howard, Exparte Underwood, 26 th May, 

. . 1848 / ; . , 

TRAMh^ RXBTOR’B SUMICONB.^lNOtyrFf- 
OIBNCY or ' j- 


.4m 

ram otlls of exchange, %s tnsuffiment, unless 
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it be alleged that the bills were dishonoured 
and the 4$mou»i not paid. ^ ji ; : 

Th K debtor (Howard) was suini^ohfe^ Irffe 
Mrl ComrafeSibner Goulburn, ^dbr tW atathte 
6 Viet. fcl I22, to adanit or deny a claim 
made by a crcdftdr nahied Undbwood:^ 
sumponirig creditor’ filed an affidavit stating 
that the debtor was indebted tb him on three 
sereral bills of exchange, respectively drawn 
by^the defendant, accepted by a third party, 
and Indorsed by the debtor (Howard) to the 
sutnTrtoning creditor, in consideration of goods 
sold and delivered. 

Sturgeon, on behalf of the trader debtor, ob- 
jected to the sufficiency of the affidavit. By 
General Rules and Orders, Nov. 12, 1842, 
r. 25, “ every affidavit for summoning a debtor 
under the said act, shall state the nature of the 
debt 'with the same degree of certainty and pre- 
cision as is now required in an affidavit to hold 
to bail by order of a judge in the Superior 
Courts at Westminster.’* Here the affidavit 
did not show that the bills had been presented 
to the acceptor, or that they were dishonoured. 
It was consistent with all that was stated in the 
affidavit that the bills were paid by the acceptor 
at maturity. He cited Buckworth v. Levi, 7 
Bing. 251. 

Lawrance, for the summoning creditor, 
contra. The affidavit is sufficient. If the bills 
had been paid by the acceptor, Undei^vood 


could not swear that the drawer was now in* 
debted to ima, and woMd te liable to ajms^ 
eution for perjury. Moreover, the affidavit 
shows the consiiwation: • for aiffiioh the bills 
were given, namely, goods sold and delivered 
to the debtor, which readers the affidavit suffi- 
cient. ■ ■ 

Mr. Commissioner OauUiam. ^ llie pr«^«> 
sition for which the debtdr’a counsel contends 
seems to me to be supported by the authorities 
which are collected in the Ist vol. of Harrison's 
Digest, tit. Arrest, p, 344. 'flie general state- • 
ment, that a defendant is indebted, has been 
held insufficient, and the affidavit does not^^ 
show that the acceptor has not paid the amount ' 
of the bills drawn*by Howard. The suggestida, 
that the affidavit" sufficiently discloses a debt h 
for goods sold and delivered to the debtor^ is v 
met by the fact, that the creditor^as not giveb 
any account of the goods alleged to be sold 
and delivered in his particulars of demand, as 
required by the statute. The claim, as founded 
on the bills, therefore, is not sufficiently stated 
in the affidavit, becauvse it does not ajipear that 
the bills were dishonouro<l, and the creditor 
cannot proceed as for goods sold and delivered, 
because he lias not furnished the debtor with’ 
particulars of his account for goods. The ob- 
jection taken to the summons must therefore 
prevail. 

Summons discharged with costs. . 


ANALYTICAL DIGEST OF CASES. 

REl'ORTED IN ALL THE COURTS. 


Courtis of lEqultj). ^ 

PRINCIPLES OF EQUITY. 

[For the previous Sections of thi^s Series of 
the Digest in the present Volume, see 

Law of Attorneys, p. 18. 

Law of Wills, p. 37 . 

Courts of Equity. 

Construction of Statutes, p. 58. 

Law of Property and Conveyancing, p. 75.] 

ACCOUNT. 

1. A builder entered into a contract to build 
an union workhouse on certain specified terms, 
but became bankrupt before it was completed, 
and it was finished by the guardians. A bill 
by the assignees to have ah account taken of 
what had been done, w.as dismissed with costs, 
on the ground that it was not a proper subject 
for a suit in equity. v. T%e Dunmow 

I7n*oa, 9 Beav. 508. 

4. Under a deerde to take an Account of the 
testator’s debts, and to compute interest on 
such, qf his fdebts as >eMrri«d intaresL the Master 
has not jurisdietipn forallow compensation to a 
party for unUquidated damages qn a breach of 
covdriattt; Wf, ^ 

CodtH, proper Mfi^ fdtThe 


investigation of such a claim. Cox v. King, 9 
Beav. 530. 

ADMINISTRATION AD LITEM. 

ITie grant of letters of administration ad litem 
makes the grantee complete representative of 
the estate to the extent of the authority which 
the letters purport to confer, and a decree ob- 
tained against such grantee is therefore binding 
upon any one who may afterwards take out 
general administration to the estate. Davis v. 
Chanter, 2 Phill. 545. 

Cases cited in the judgment ; Brant v. King.inl 
Wms. Executors, 328 i Faulkner v. Daniel, 3 
Hare, 208 ; Croft v, Waterton, U 81m. 655 j 
Harris ▼. Milburn, 2 Hagg* 54. 

ANNUITIES. 

Insufficiency of fund, --Trust for sale or mart* 
gage of real estate --Where by will certain 
ntuties were charged on personal estate and *thel^ 
annual rents and profits of freehold and copy* 
hold estates, and the personal estate wae ^ 
hausted, and the rents and profits of the real 
estate were insufficient to pay the zxxcwtB of the 
annuities ; Held^ that aucli arrears sl^puld be 
raised by sale or mortgage of this real estates. 
Fyntiman v. JPentinu^ 34 U <>» 381^ 

awaud. 

See 3; 
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COLLEGE FELLOWSHIPS. 

Bqmlity of merit. — Meanimr; of ** In 
Aoiio constitutus/^’^Ak provision in ttio stntiitos 
of a colie^e that, among candidates for a par- 
ticular fellowship, those should be preferred 
who HhoulfJ be born nearest to a particular 
place, ke/d, u> !>e operatire only in case of 
equality of merit. 

Where by college statutes one of the qualifi- 
cations of a fellow was, that he should l>e “ in 
sneerdotio constUtitus** before bis admission, 
and the general practice of the college was to 
admit fellows elect on the expiration of a six 
months^ probation from the time of their 
election, but the statutes prescribed no par- 
ticular limit to the period of probation ; an ob- 
jection to an election, that the word “ sacer- 
doiium^* meant the order of priesthood, and 
that the party elected was not, at the time of 
his election, old enough to be rapalde of taking 
even deacon’s orders within d months, was over- 
ruled, it being held, Ist, That sacerdotium 
meant holy orders generally ; and, 2ndly, That 
the fellow elect might, either by a faculty from 
the archbishop, or by an extension of the period 
of prol:)ation, which the college were willing to 
grant, procure deacon’s orders within the ne- 
cessary period. University College^ Oron, in 
re ; Mjpparte Moorsom, 2 Phill. 521. 

Cases cited in the juflginent : Ex parte Wrung- 
barn, 2 Ves. 509 ; Robssoirs case, Ut02, temp. 
Lord Eldon; Catlierine Hull case, 2 11. Ac, M. 
590. 

CREDITOR. 

1 . Release of one securift/ hy suhstihition of 

another. — After the d(!ath of the obligor in a 
bond, his executor and devisee in trust under 
his will, by which lie had charged his real 
estates with payment of his debts, gave a new 
bond in his own name for the same amount to 
the obligee, who thereujwn delivered up the 
original bond and signed an indorsement 
thereon, stating that he had accepted the new 
bond “in lieu of” it. The obligor in the new 
bond having afterwanls beconje banknipt, 
held, in a creditor's suit for administration of 
the testator's estate, that the obligee had no 
right of proof upon the original bond. Shore 
T. Shorty 2 Phill. 378. j 

2 . Qaal^fleation of admission of assets , — 
!Priortiies,^ — In a creditor’s suit for the admi- 
nistration of the assets of an intestate who 
had. joined in a bond as a surety, the bond 
creditor, being aware of the suit, mnitted to 
prove tall the time limited bv tiie advertisements 
xor creditors to come in haa expired ; a decree 
on further directions had been made, the ad- 
imnistratrix had admitted as^ts, and the prin- 
mal debtor in the bond had become banknipt ; 
Jftid, that he might still be let in upon terms» 
ujit fund remaining undistributed. 

' iulmission of assets by the adxniotstnitrix^ 

embodied in an order made on a petition in Ae 
cause, qualified by a declaration in a subsequent 
order. - > 

Arrangement of piiorkies^bet!^^ 


contract creditors coming in within the time 
limited by the adverfisemeuts and bond credi- 
tors coming in subsequentiy, Broacn v. Lake, 

De G. & S. 142, 

See Marshalling Assets. 

PEED., 

Equality of in/ercs/.— Upon a separation be- 
tween J. and B., (husband and wife,) a deed 
was executed, making a provision for the wife, 
and all and every the children of A. by J5.,'wlio 
should attain 21. A reconciliation took place, 
and another child was horn : Held^ upon the 
construction of the deed, that such last-men- 
tioned child did not participate in the provision. 

This court, when it can consistently with the 
instrument executed by the parties, will do that 
which is the highest equity, and make an equality 
between parties who stand in the same relation ; 
but it cannot do that contrary to the plain 
meaning of a deed. Hulme v. Chiity, 9 Beav. 
437 

KaUITABLE l^-EK. 

Joint tenancy. — Held^ that a devise to trus- 
tees in fee in trust for the use and benefit of A. 
B, and C., the rents to be paid for their main- 
tenance, and the suiwivors and survivor of them 
diare and share alike, created an equitable 
estate in fee in A. B. and C., as joint tenants, 
Moore v. Clay horn, 34 L. O. 406. 

EaUITV BETWEEN REAL AND VERSON AL 
REPRESENTATIVES. 

Where a young man, just of age, was im- 
posed upon in the sale of an estate : Held, that 
his heir was not precluded from 6\nng to set 
aside by the circumstance of the party defrauded 
iiaving by will bequeathed to a third party the 
bcilance of purchase money remai^iing due at 
his death. 

The principle of there being no equity as be- 
tween real and personal representatives, has no 
reference to such a case ; in which the Court 
proceeds upon the ground, that as the iransac* 
tion ought never to have taken place, the rights 
of the parties are, as far as jiossible, to be placed 
in the situation in which they would have stood 
if there liad never been any such transactiouj 
Bellamy v. Sabine, 2 PhilL 425. 

FRAUD. 

1. Family arrangement. — If an arrangement 
between two parties is, on general principles, 
fair as between them, it is not invalid merely 
because it may have been concocted and brought 
about by a third party with a fraudulent inten- 
tion of benefiting himself. 

In such a case, so far as regards the third 
party, the whole may be looked upon as one 
transaction, in order to judge of nis motives 
and to put a construction upon his acts ; but, 
as regards the other two, wm>, though affected 
by one part of the transaction, may be total 
strangers to the other part, it is not only not 
neeessanr, but it would be imipt, to consider 
every pan of the ttanaactiem mem by objec* 
lions which, in apply only, to j^ceJar 
potions of it, a J?m4S8. 



iMie, where a security had been nu&iriy ^ 
obtained, superadded to an issue, whether it had 
been ** fraudulently^ obtained, disapproved; 
from the uncertainty of what, in a ie^al sense, 
constitutes unfairness as distinguished, if it be 
distinguishable, from fraud* Parker v. Mor^ 
rdl, 2 Phill, 453. 

HUSBAND AND WIVK, 

1T‘ Savings. — Separate property. — By a mar- 
riage settlement, after reciting that the lady 
was entitled to real and personal property, and 
that it had been agreed that she should settle 
it, and also all other property to which she 
might become entitled during her coverture, 
upon the trusts thereinafter mentioned : all her 
tlieri property was vested in trustees upon trust, 
during her life, to pay and apply the income to 
such person or persons as she should appoint, 
and, in default of such appointnicrit, to her 
for her separate use, and, after hei\ death, to 
pay 500/, a year to her husband for liis life; 
and the settlement declared that, subject to 
those trusts, all the trust property, and all the 
annual produce ol it which might remain, un- 
applied at her death, should remain upon the 
trusts thereinafter mentioned ; none of which 
were for the benefit of her husband. The 
trustees received the income of the settled iiro- 
perty, and, with the lad)'’s privity and accjuics- 
cence, paid it into a bank, in their own names, 
and made remittances to her from time time as 
she required money. She and her husband 
separated soon after their marriage, and she 
died in his lifetime. At her death, 888/. were 
in her house, and a balance of 2,049/., arisen 
from the income of the settled jiroperty re- 
ceived by tiie trustees, was standing to their 
credit in the books of the bank. Held, that tl^e 
husband was entitled to the 888/ ; but that 
2,049/. were subject to the ultimate trusts of 
the sett tie merit, as being annual produce re- 
muming unapplieri at the wife’s death. John- 
stone w Lumby 15 Sim. 308.* 

2. Ill-treatment . — Settlement of wife\H for- 
tune. — A testator gave several annuities to four 
unmarried nieces, a married niece, and a 
nephew, with a proviso for cesser on alien- 
ation ; the testator declaring his intention to 
be, that the annuities should be received as 
some provision towards the maintenance of the 
anmitants daring their lives, and that the an- 
nuity of the married niece should be for her 
sole and separate use : Held^ that the annuity 
of an unmarried niece was not limited so as to 
exclude the marital right of a husband with 
whom she subsequently married. 

A husband, shortly after his marriage, ceased 
to cohabit with his wife, and never provided 
her with a home, or contributed towards her 
support, but left her to be supported by her 
s^ers, whilst he received and appropriated to 
himself her income, and threatenea her, by 
gestures as wll as words^ with personal 
violence. In a suit instituted by, the wife 
ag^urt ' the hu8ban4 and the . of an 

animity of 50/*, (wUch ajqpiesrod wmk 
intame,) the Court directed the aifdiIi|yto be 
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paid to her for her support till further order* 
Gihkrisi v. Ce/or, I IK® G. & S. 188, 

rND«MNITY. 

See Trusty 1 , 3 ; Tiiie Deeds* 

INFANT. 

1. Contract mtk.whensupmsoHo 
A man cannot be dischargea in equity, after his 
majonty, on a purchase or sale, or contract, 
made during lus minority, on the mere ground, 
that without any false assertion by the infant, 
the other party lielieved he was not a minor, 
and dealt with him on the sufiposition that only 
adults could enter into such transactions. The 
Court, tiieretore, refused to entertain a bill for 
an injunction to restrain an action brought to 
recover certain railway shares which had l>cen 
sj'old and assigned, by deed, to the plaintitl* in 
equity hy the plaintitF at law, during the in« 
fancy of the plaintiff at law, there being no evi- 
dence against the plaintiff* at law of misrepre- 
sentation as to his infancy. Stikenvan v. Daw^ 
son, 1 l)e G. 8c S. 90. 

Cases cited in tl>e judgment; flex v, Burdett, 
4 B. ix Aid. 1(>I, lo'J; Hri.stoii v. Kastman, ] 
Ksj). 172; Feake, N, F. C. 223; Mills V. 
Gniliaiii, I N.K.t4(); .lolinsoii v. Fie, 1 Lov,. 
1<39; 1 Sid. 258; I Kcb. 905; Jennings V. 
Hundal), R T. R. 5‘>.5 ; Green v. GreeiibanV, 3 
Marsh, 4R5 ; Scrogjrttii v. Stewnrdson, 5 Keb. 
369 ; .iMckson v, Uobhoiise, 2 Mer. 4B.3 ; Chirk 
V. Cobl'oy, 2 Cox, 173; Watts v. Creuwelf, 9 
Vin. Ab., lit. Knfant/* N. f»l. 24, p. 415 ; 
Savage v. Foster, 9 Mod. MB ; flearle v. CireAii- 
bank, .3 Aik. 695; Esroo v. Nicliohis, 2 Kq. 
Cu, Ab. 489; Cory v. Gertakon, 2 Mad. 40 ; 
.Overton v. UanisJer, 3 lJure, 503; Kxpiu-te 
Wat.son, Jo \’es. 265; Belton v. Hodges, 9 
Ciiig. 365; Goode v. Ilurrisoii, 5 B. i'v Aid. 
147. 

« 

2, Misrepresvntntion. — Lease . — The guardian 
of A. B., (an infant) aj>pointed by the Ecclesi- 
astical Court, grants a lease ot the infant’s 
lands, receiving a premium, and at the time of 
granting the lease the infant is present, and re- 
presents to the lessee that the lessor is his 
guardian. Ihe infant is also an attesting wit- 
ness to the lease, lie attains his majority, and 
then grants a lease of the same lands to another 
lessee. On a bill filed by the former lessee 
against A. B. and the new lessee, to have the 
first lease confirmed, or the premium refunded, 
tvith interest — a decree made according to tb» 
latter alternative of the prayer. Esron v. 
Nicholas, 1 De G. & S. 119 ; Beg. Lib. 1732, 
A* foL 313. 

INJUNCTION, 

Sec Partnership, 2. 

INTBEX8T. 

Erroneous decree . — Where n decree or order 
under which money has^ been paid is reversed 
on appeal, the money is in gener^ ordered to 
be repaid without interest* Parker y. HorrtU, 

2 Phill. 453, 

SeelHtsLT. 

JOINT TSMAWeT* 
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* jtrm«nJCTibN’. 

^1. j^g^y.—SneciJic c4fl/fe/5.— The jurijsdic. 
tiOn to i^rotect by ihjunctipa the possession, 
aiid to decree the delivery up, of specUic chattels, 
te not confined to chattels, the loss or injury of 
vrhich would not he adequately compensated 
by damages j but extends to all cases in which 
the j)arfv in possession of the chattels has ac* 
quired sucli possession, through an alleged 
abuse of power on the part of one standing in 
a fiuiu'i.ary relation to the plaintilBf. Wood v. 
Rowcliffoy 2 Phill. 382. i 

2. Avmrd under order at nisi prius, — Lord 
Chancellor, — Semble^ where an action is refer- 
red by an order at nisi prius, this Court has 
no jurisdiction to interfere with the. certifi- 
cate of the referee or the judgment entered up 
pursuant thereto, on any ground on which it 
would not have such jurisdiction if the judg- 
ment had been obtained in the ordinary course 
upon the verdict of a jury. Chuck v. Cremer, 
2 PhilJ. 477. 

Cases cited in the judgment ; Nichols v. Chalie, 
14 V’es, 268 ; liarrison v. Nettleship, 2 M. & 
K. 

3. Rnlls^ Court, — 'Phe Vice-Chancellor, by 
permission of the Lord Chancellor, granted an 
injunction in a cause attached to Rolls^ Court : 
Held, that the Master of the Holla had no au- 
thority to dissolve it. Paredes v. Lizardi, 9 
Beav. 49<h 

4. HoHs* Court —The absence of a remedy 

for n supposed wrong in another place, is 
not of itself any reason for this Court as- 
suming a jurisdiction on tiie subject, Tlie 
case must be such as to bring it properly 
within the jurisdiction of this Court on other 
grounds. Rpves v. Vuke of Wellington, 9 
Beav. 579. • 

LKS8KIC AND TRUSTEE, 

See Trust, 2. 

LUNATIC, 

See Partnership, 1, 

MAKSHALLINO ASSETS. 

Debtor and Creditor, — Administration, — 
Specialty creditors having exhausted their 
debtor's personal estate, a decree was made for 
marshalling his assets. A considerable time 
•lapsed before the real estate could be made 
available for the purposes of the decree : Held, 
that the simple contract creditors were not en- 
titled to have the interest which would have 
accrued on the specialty debts, if they had re- 
mained unsatisfied, as well as the amount of 
the personal estate, raised out of the real es- 
tates, and applied towards satisfaction of their 
debts. Cradock v. Piper, 15 Sim. 301. 

See Creditor, 2. 

MORTGAGEE. 

See fleceirer. 

NEXT OP KIN. 

Wtfe* — - Held, upon the construction of a 
Mttlement containing an ultimate limitation to 
the next of kin or personal representatives of 


A. in a duo eoumb'bf admimstration 
to the Statute of XHsfHbutions, that the wife "Of 
A . who survived him was excluded. Kilniht 'V^ 
Leach, 34 L. O. 380; 

See Settlement, 

PARTITION, 

In a suit for partition, if a reference is ne- 
cessary to ascertain the interests of the parties, 
the direction for the commissioner ought tote 
postponed until the hearing for fur. dirs. Cole 
V. Sewell, 15 Sim. 284. 

PARTNERSHIP. 

1 . Dissolution , — Lunatic. — By articles of 
partnership between A. and B,, the partnership 
was to be dissolved on either party giving six 
months' notice, A. gave the required notice : 
Held, that it was effectual, notwithstanding B, 
was insane when it was given. Robertson v. 
Lockie, 15 Sim. 285. 

2. Injunction, — A member of a partnership 
firm who had removed the partnership books, 
was at the .suit of his co- partner restrained by 
the Court from keeping the hooks elsewhere 
than on the partnership yircmises. Greatrex v, 
Greatrex, 35 L. (). 238. 

3. Execution against share of one partner, — 
Effect of equity of an execution against the 
share of one of two partners in the partnership 
stock. Hahershon v. Blurton, 1 De G. & S. 
121 . 

PIRATING NAME. 

Public company , — Where one public com- 
pany assumed a name in some respects similar 
to another public company, but it appeared that 
the former was not likely to suffer any injury 
from the resemblance ; an injunofion to re- 
siraiii the latter' from continuing their name 
and title refused, with liberty to plaintiffs to 
bring an action at law. The London and Pro^ 
vincial Law Assurance Society v. The London 
and Provincial Joints' Stock Life Insurance Com* 
pang, 35 L. O. 9fi.' 

PURCHASER. 

Title, — Decree. — ^The Court will not, upon 
motion, discharge a purchaser from his pur- 
chase, upon the ground of objections which 
affect the propriety of the decree for sale; 
though where the purchase-money was very 
small, it allowed the objections to the decree to 
be raised upon petition. 

A purchaser is not entitled to be relieved 
from his purchase, upon the ground of the 
decree under which the sale is made being 
irregular. Baker v. Sowter, 34 L. O. 133. 

RAILWAY POWERS. 

It is on the ground of a general public good 
that the legislature grants to rsdlway companies 
the compulsory powers of taking the property 
of individuals. 

In questions between companies and indi- 
viduals, whose property the former seek to take 
under con^ulsory clauses in their acts, the 
Court doti|bot strain the cpnstrtictioh of the 
act in favbnt of the former. 
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When the power, of completing a railway ac- 
cording to the intention of the legislature der 

E ende on the voluntary consent of iudividuala 
aving property in the proposed line, each 
consent ought to be obtained by the company 
before they proceed in the undertaking. 

Whether, where it is evident that the line of 
a railway cannot be fully completed> the com- 
pany have a right, compulsorily, to take any part 
of the property in the pressed line, guare. 
Gray v. Uverpool and Bury Kailway Company, 

9 Beav. 391. 

KEMAINDER-MAN. 

See Tenant for Life* 

RECEIVER. 

Mortgage* — A receiver of mortgaged pro- 
perty appointed, pending the account under a 
decree of foreclosure, on the application of the 
personal representatives of the mortgagee, 
where the heir refused to take possession ; 
the appointment being no more than what the 
heir might have done. Thomas v. Davies, 35 
L. O. 259. 

rolls’ court. 

See Jurisdiction, 3, 4. 

SEPARATE PROPERTY, 

See Husband and Wife* 

SETTLEMENT. 

Next of kin , — Trustees of a settlement were 
to stand possessed of the trust fund, (consist- 
ing of twelve-fifteenths of a larger fund,) in 
trust as to one share for the settlor’s daughter 
A* for her life, and then for her children, who 
were to take vested interests, if sons, at 21, 
and, if daughters, at 21, or marriage ; and if A. 
should have no children wVio should live io 
attain a vested interest in the fund, then to 
stand j)ossessed of the share so given to A, 
and her children, in trust, as to one moiety, for 
the settlor’s daughter B. and her children: and, 
as to the other moiety, for his daughter C. and 
her children, under the same limitations and 
restrictions to which the gift to A* and her chil- 
dren had been subjected. Then followed 
similar dispositions of the remainder of the trust 
fund in favour of B. and her children, and C. 
and her children, with limitations over of eacli 
share (in the event of either B. or C. dying 
without leaving children who should attain a 
vested interest) to the other two daughters and 
their children, in moieties as before. Hut in 
case there should not be any child or children 
of A,, B,, and C., who should live to gain a 
vested and transmissible interest in the said 
twelve-fifteenth parts, or any part thereof, under 
and by virtue of the settlement, then the 
trustees were to pay, assign; and transfer the 
whole of the said twelve fifteenth parts unto the 
nexd^ qf kin of the settlor. The settlor died, 
having by hie, wiU made C, his re- 

. wduary legateei Afjer.his,de?ith> A with- 

out issue. , Theh i?..a^!Bd tvithuut issu^, leaving 
ffuryiyjng |;wo chijdren, one 

of whom,"a daught^i.,w^.pjgm^^^ that- 


A* having a child who, b^d lived to gain a 
ves^d and ti^ansinissible interest in the fund, 
was hot entitled io any portion of it under the 
limitation to the " next of kin ” of the settlor; 
consequently, that so much of the fund as did 
not pass under the limitations other than that 
to the next of kin, resulted to the settlor, and 
passed under his will to his residuary legatees. 
JVestwood V* Slater, 1 De G. & S. !♦ 

SOLICITOR. 

See Trust, 4. 

SPECIFIC CHATTELS, 

See Jurisdiction, 1 . 

TENANT FOR LIFE. 

Remainder^man* — Tenant for life held, upon 
the terms of the will, entitled to the actual 
income made of the testator’s property invested 
in mortgages and shares, from the time of the 
death until the conversion. Sparling v. Parker^ 
9 Beav. 524. 

See Title Deeds ; Trust, 5. 

TENANT IN TAIL. 

Arrangement between a father and son for 
barring entail. — Where the main consideration 
moving from the son was an undertaking to 
pay the father’s debts, even the circumstance of 
several of the most important items being left 
in blank, was held insuflieient to set the trans- 
action asides as against the father, though the 
son was only just of age ; as a family arrange- 
ment of that description cannot be supposed to 
have depended upon any very exact calculation 
as to the amount of the debts. Bellamy v. Sa* 
bine, 2 Phill. 440. 

TITLE HEEI>S. 

Ttnant for life, — Indemnify, — VMiere an 
equitable tenant for life of real estates applied 
for the delivery to him of the tille-deeus for 
certain purposes : Held, that, under the cir- 
cumstances, they ought not to he parted with, 
unless an indemnity was giv'en. Davis v. Cow- 
bermcre, 35 L, O. 19^2. 

TITHES. 

An act for making a railway enabled the 
company to pull down the houses of a parish in 
the (Tjty, and provided for the indemnity of the- 
rector in respect of his rights to the tithes df 
25. l)f?. in the pound on the removed buildingii, 
by enacting that the company should pay the 
rector tithes in respect of the houses removed, 
according to the last ass(*ssment thereof to 
Lady-day preceding, equal to the loss sustained 
by the want of occupiers owing to such re- 
moval, until new liouses or other buildings 
should be erected of such annual value, tlUt 
the tithes payable thereon should be eqi^l to 
the tithes payable on the bnii dings rertidved, 
such payments to dimiiiieh iii proportion to the 
yearly sums actually payable for /tithfip plj; the 
new buildings. I'he company pulled down 
houses, on some of whi<^ the tithes of 25 . 9d. 
in the pound were pmd, ; otv annual 

value,— or others of wjbi^4he flame bad ; beeri 
paid by iflgre^aieat: ;betW!!|eu> the jrecton and ihe 





IM 

MCWter. at Ims tbsB tba full aiinttal Tahie— * 

SimWlpii which the tithes had beeawhoUy 
WMTtly rwntted by the rector for the aaka m 
hJmmf. 

MM, that the rector was Bot» undo* the 
Sadway Act, eittitled to tithes from the com- 
pany according to the value at which the pro- 
perty removed was assessed to the poor-rate. 

Tnat the rector was entitled to tithes &om 
the company according to the annual value at 
which the j)roperty removed had been last fixed 
by agreement between the rector and the occu- 
pier. 

That wbei*c no agreement was nroved to have 
been made between the rector ana occupier, the 
sum last collected as tithes should ha taken as 
representing 2s. 9d. in the pound on the annual 
▼aiue of the buildings. Letts v. London and 
Blackwall Railway Company, 6 Hare, 605, 

TRUST. 

1. Indemnity clause. — Contingency, — J»- 
quiries, — 'IVustees are liable for the loss of trust 
lunds which never came into their possession, 
notwithstanding the existence in the settlement 
of a clause of indemnity, if it was possible for 
them to have got in the funds. Tliat, under 
certain circumstances, the trusts might not have 
arisen, is no justification for rot getting* in the 
trust fund. 

I’he Oourt will not direct inquiries as to 
whether the trust fund could l>e got in without 
a primd facie case to show that it could not, 

Fenvnek v, Greenwell, L. O, 545. 

2. Lessee and trustee, — A testator 
power to his trustees to become L'ssees of thr 

trust property. One of them availed hiinsell : , . , p , , , - , 

* - ' - • - *1 and interest from the death of the wife, and di- 

terfereinthc manaffeinent of tho trust. The i f inquire tlie value of the 
trustee-lessee wa<» removed by the Master of | 10,000 rupees at the time of the settlement. 
theRolls, attheinstamToftheee.s7mo«e)rr«.«<.l . representative of the trustee, who died 
on the ground of the incorisisteney of his duties j weeks aftei the making ot the settlement, 
of lessee and trustee, and ujiou appeal upon J 


6. Childret^ — TeuuU for li/i.— In a 
children agiizist to n^e them Uabb 

for a breach of tmet, it waa allied by tho 
trustees that their co-deiendant» the tenant for 
life, had concurred, ^ The decree was made 
against the trustees, withcnit prejudice to any 
right or remedy they might nave against the 
tenant for life, Meyer y, Jfoiitrioti, 9 Beav. 
52t, 

6, lAabiUty of estate of deceased trustep,— 
A marriage settlement, made in 1811, recited 
that the husband was entitled to 20,000 rupees, 
secured by a note of the East India Company ; 
and 10,000 rupees, part thereof, were thereby 
assigned (with certain property of the wife) to 
the trustees of the settlement, upon trust for 
the husband and wife for their lives, with re- 
mainder for the children of the marriage. One 
of the trustees died six weeks after the settle- 
ment was made. The husband died in 1819, 
and the wife in 1822. The trustees did not, 
nor did the survivor, take any step during the 
lifetime of the husband to recover the 10,000 
rupees After they had attained their ages of 
2] years, the children filed a l)ill against the 
surviving trustee and the representatives of the 
deceasecl trustee, for an account of the trust 
funds, charging them w^ith the 10,000 rupees. 
Under a reference to the Master, to inquire 
whether the defendant might, by due diligence, 
have received or got in tho 10,000 sicca rupees, 
the defendant produced evidence showing it to 
have been the common belief of persons who 
knew the husband that he was not possessed of 
gave ' y)roperty, but no proof was given that 

^.f the i husband was insolvent ; and the Court 
charged the surviving trustee with the fund, 

of it, and the other trustee did not actively in- 


that and other grounds. Pmslnghtmi v. 
horn, 9 Ileav. 424. 

3. Indemnify , — A marriage being in (*ontem- 
plation, A. .71,, the intemled wife, conveyed 
property to trustees, for herself until niarriagc, 
and then for her separate use for life, without 
power of anticipation, and subject to certain 
interests to her Iiushand and children, if any, 
for herself. Before the marriage took effect, 
the trustees committed a breach of lrus<^, 
against which A* B,, by her solicitor, gave an 
indemnity. 'Fhe marriage took eftect two years 
after the settlement, and the husband died 
without children : Held, that the indemnity 
WHS valid and subsisting, and that the trustees 
had been released from their liability. Gkost 
V. Waller, Upton v. Waller, 9 Beav. 497. 

4. Solicitor, — Where trustees for sale sell 
the trust property, and place the conveyance, 
executed by them and having their recei^ en- 
deraed, in the hands of a solicitor, who receives 
mid misapplies the purchase-money, they arc 
Bible for a breach of trust. Ohost v. WaUer, 
l^om t. WTofler, 9 Beav. 497. 


was not a necessary ]>arty, — such trustee not 
having possessed any part of the trust funds, 
and not being chargeable with the default. 
Simes V. Eyre, 6 Hare, 137. 

7. Interest , — A firm in India collected the 
estate of a deceased person, in that country, 
under a power of attorney from the administra- 
trix in England, and remitted the amount to 
their agents, a firm in London, with an order 
to jiay it the administratrix upon receiving a 
proper discharge. The London firm fleclincd 
to pay over the fund to the administratrix, on 
the ground that the letters of administration, 
which she had obtained, did not bear a sufli- 
cient stamp. A suit was soon afterwards in- 
stituted by other persons, claiming to be next 
of kin of the intestate, for the administration erf 
the estate, and to restrain the payment to the 
intestate. The London firm were defendiati 
to the suit No application was made to pay 
the moi^y into Court for tqpwards of ID ye«s^ 
and during the whole of this period it renudaed 
in the bands of the LondM firm, inixed indt 
their own moneys : Ihe London firm 

wii not liable to pay inleM; on i 





DIGEST, AND JOURNAL OF JURISPRUDENCE. 


SATURDAY, JUNE 10, 1848. 


Quod ad nos 

Peril net, et nescire malum eat, agitamus.” 

Horat* 


PROMISED REFORM 

OF THE 

ECCLESIASTICAL COURTS. 


The government stand pledged to intro- 
duce a bill next Session for reforming the 
Ecclesiastical Courts, the anomalous juris* 
diction exercised by which has long been a 
scandal and reproach to our judicial system. 
The subject was brought under the con- 
sideration of«the House of Commons, during 
the last week, by Mr. Bouveric, the member 
for Kilmarnock, who prefaced the resolu- 
tions we annex by a statement, represented 
to have been remarkable for its clearness 
and the power of condensation which it ex- 
hibited. The resolutions, whicli turiiisli a 
tolerably correct analysis of the substance of 
the honourable and learned member’s speech, 
were in these words : — 

** That the Ecclesiastical Courts of England 
and Wales have been the subject of several 
public inquiries, which have shown them to be 
totally incapable of fulfilling the important 
functions they afiect to exercise. That these 
CouEts have not only to decide questions con- 
cerning some of the most important civil rights 
of the subject, but they exercise a criminal ju- 
risdiction, pretended to be jpro salute animw^ 
which touches his proper^ and personal liberty. 
Thai the law they administer urgently re(p.ure8 
amwadment. That their system of procedure 
is' incoippatible with the effectoal attainment of 
^ ends of justice. That they are not only in^ 
efficient hut costly.. That their continued ex- 
istenee is imiHJoua to and a scan- 

dal tOrthe. jumcial* syston of tha country.” 

lif was* frankly s hrtndi by Hoitverie, 
Jthat his object was, ** to stir up and incite 
VoL. XXXVI. No, 1,057. 


the government to make a vigorous effort 
to grapple and deal with the subject.’* In- 
quiry was exhausted. The evil was ad- 
mitted. Referring to the various investi*- 
gations which had taken place under the 
sanction of parliament, within the last 18 
years, he stated tliat, — 

‘ Previous to 1832 a eommission, composed 
of the most eminent persons in the church and 
! in the profession of the law, including the late 
I Archbishop of Canterbury, the present Bishop 
J of London, the Bishop of Durjiam, the lats 
I Lord Tenterden, the late Lord Wynford, the late 
j Sir N. Tindah the late Sir J. Nicholl, and 
! others, was appointed to inquire into the subject, 

I anti, after a lengthened investigation, they made 
I a learned and able report, which he contended 
; fully bore out the resolutions he was about to 

• submit to the house. In 1833 , the Ileal Pro- 
j perty Commission, including Lord Campbell, 
j Mr.Tinney, Mr. Hodson, and Mr. Duval, inves- 
i tigatedalarge part of the subject relating to the 

testamentary jurisdiction of these Courts, and 
they made a unanimous report strongly con- 

• dernnatory of the system which was still allowed 
1 to exist. A committee of that house, presided 
I over by the president of the Board of Trade, 

also sat in the same year, and, having inquired 
fully into the subject, they laid a report upott 
the table strictly in harmony with the report of 
the Beal Property Commission.” 

After adverting in detail to the abortive 
attempts made % successive governments 
to legislate on the subji^ct, Mr. Bouveric 
suggests the reasons which, as he conceives^ 
caused the various schemes £3r alteration 
and reform to come to an untimely end. 

“He thought these measures; or some of 
them, might be supposed to have foiled because: 
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they did not ffo far enough ; because they did 
not deal with the evil oh one which it was ne- 
cessary to eradicate ; because they endeavoured 
to reconcile twq interests which were wholly in- 
compatible ; because they attempted to nullify 
or coneihrite the hostility of those interested in 
the maintenance of the existing abuses; because 
that JiostiJity, though confined to a small num- 
ber of persons, was comliined and vigorous ; 
and because the public, who were interested in 
the abolition of these abuses, did not come for- 
ward to support the government, and to insist 
on tlio adoption of the bills whicli had at vari- 
ous times been introduced.” 

Having briefly enumerated and described 
the Consistory or Diocesan Courts of the 
several llisliops, the Commissary’s Court, 
the Provincial Court of the Arehbislioj), the 
Archdeacons’ (’ourts, and the Courts called 
Peculiars, Mr. IJouverie tlius describes the 
Bar of tlicse Courts : — 


grossly ineompetemt^ Parliament would thus 
address the Crown, and he would be re- 
moved ; but, however grossly a judge of an 
EcelesiasticflJ Court might misbehave him- 
self, there was no such power of removing 
him from the Bench. 

Referring to the history of the Ecclesi- 
astical Courts, which he styled ** the purest 
relics of papal authority existing in this 
country,” the honourable gentleman proved 
that there had been a constant current of 
complaint ,against the abuses and mal- 
administration of these Courts from the 
time of the Reformation up to the present 
day. In the present day, as in earlier 
periods, it might be truly said, that the 
Courts were bad and inefficient, and that in 
them bad law was badly administered by 
incompetent judges.” Glancing at their 
jurisdiction, he said, — 


I'he bar of these ( Vauts everywhere but in 
London was nif, v/ith tlie eYcej)tif)n, he ])clievcd, 
of York. Now, the bar here was a dose mo- 
nopoly. Nobody could ])ractise in the Kedesi- 
astical (kjurts in London, unless lie were a 
member of a dose coriioration in Doctors’ 
Commons, — a corporation, the privileges of 
which were confined to those who had taken 
the degree of Doctor of Civil Law in one of our 
universities, 'riu* pvactieo of these Courts, 
therefore, was confined, not inevdy to those 
who bad had a university education, but neces- 
earily, from tlie rules of the universities, to those 
who were inemliers of the Cliurdi of England; 
and, as was alw^^ysthe case in such inonojxdies, 
the result was douldy injurious, — iujurious to 
the prolession itsdf in n‘spect of its learning 
and its character, and injurious to the |)u])lic 
who required its services/’ 

After citing the testimony of Dr. Lush- 
ington, as to the injury the profession had 
undergone by being accessible to so few 
persons, and noticing that, as according to 
the rules of this Iiruiidi of the profession, 
the judges likewise must liave taken a uni- 
versity degree ; men like Lord Camjibell, 
the late Sir W. Grant, Sir E. Sugdeii, and the 
late Sir S. Roniilly, could never eitlier have 
sat upon the Bench or practised in llicsc 
Courts, Mr. Bouverie proceeded to observe 
upon the fact that the judges of these 
Courts were appointed by the bishops, and 
it was entirely in the power of the bishojis 
what should be the duration and amount of 
the authority delegated to them. There 
was no ooiistitutioiial check upon them, 
9y t^f Settlement the judges of the 

! Daw Courts were removable by 

, on an address from the two 

' .Houses of Parliament, and if one of those 
misconduct himself, or prove 


It appeared that they had exclusive juris- 
diction in all suits for separation from bed and 
board, or for nullity of marriage —questions in- 
volving the dearest social relations, the legiti- 
macy of children, the peace and honour of 
families, lii no set of cases could it be more 
i imj>ortant that the tribunal should have the 
; respect and confidence of the public. Then, 

I again, there was the testamentary jurisdiction 
j of there Courts, and it was most anomalous and 
I monstrous. They exercised the exclusive right 
j of pronouncing on the validity of all wills of 
; personal property ; l>ut they had no judicial 
power enalding them to determine |he rights of 
the parties, nor could they administer the pro- 
perty under the will. Hence the litigants, after 
I getting a decision there oh the validity of the 
I wall, liad to go into Chancery to have their 
I rights under the wall determined, and thus to 
pay another set of lawyers and another class of 
fees.” 

As bearing upon this branch of the sub- 
ject, the honourable member read an extract 
from a petition, recently presented from 
Liverpool, signed by 130 solicitors, which 
stated, — 

Tliat the civil jurisdiction of the Ecclesias- 
tical Courts, especially in testamentary matters, 
proves almost daily a source of oppression and 
legal wTong to suitors. That your petitioners, 
in common with legal pract^oners throughout 
the country, are often required to undertake all 
the labour and responsibility of civil suits, con- 
ducted in Ecclesiastical Courts, without being 
allowed to practise in such Courts, or to receive 
any emolument for their labour, except by 
making separate bills ; which to the suitors is 
the occasion of further expense, of great delay, 
and of increased vexation, loss, and other seri- 
ous which it is not in the power of 

your petitioners to prevent falling upon their 
cUents.” 
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The absurdity aud inconvenience arising 
from the fact, that whilst the Ecclesiastical 
Courts have a jurisdiction with regard to a 
will relating to personal property, they have 
no jurisdiction in respect to wills relating 
to real property, was forcibly illustrated by 
the base of an unfortunate individual named 
Clark, who was 21 years in the Queen s 
Prison, under the operation of this strange 
anomaly. That case was thus stated : — 

Mr. Clark took possession of a large 
amount of real and personal property to which 
he believed himself entitled under a will ; the 
Ecclesiastical Court held the will invalid on the 
ground of insanity of the testator ; the Court 
of Chancery held the instrument valid, and 
confirmed liim in possession of the freehold 
estate, and yet was obliged, in execution of the 
judgment of the I'lcclesiastical ( >ourt, to order 
Mr. Clark to repay tlie produce of the personal 
property, wliicl) had ])een spent, believing it his 
own. iriiat could ])e more monstrous ? Here 
was a man im[jrisoncd for the greater part of his 
life on the score of the invalidity of an instru- 
ment, which the highest Court of Kcjnity in lIk* 
kingdom, that sent him to prison, actually de- 
creed to be valid !” 

After touching upon the jurisdiction exer- 
cised by the Ecclesiastical Courts ou (jucs- 
tious of Church-rate, and iu cases o(‘ d(‘- 
famation, where the amount of costs in- 
flicted ujjon persons in the humbler classes 
must have produced absolute ruin, the 
speaker referred to the case of (M/s v. 
GeUsy to wliich the attention of our readers 
has been frecpiently directed, as well as .to 
the (rase of the'^ Iitw. Mr. Craig, iu the 
Arc'hes (kairt, to show the suspicions which 
prevailed as to the maimer iu whieli justice 
was administered in those Courts, 'fhcre 
was a monopoly of the Bar, a monopoly in 
the practice of the proctors, and in Ix/di 
those branches of the profession wt'rc to be 
found intimate relations of the judge who 
presided. 

The judge in that Court (said Mr. Bouve- 
rie) exercised powers which no judge at com- 
mon law possessed. He had no jury to assist 
him in the determination of matters of fact. 
The judge of a Common Law Court in trying 
an issue of fact was controlled and checked by 
the judgment of a jury of intelligent men. 'I'he 
judge in the Ecclesiastical Court had absolute 
power to determine matters of fact. That was 
not all ; the judge in the Ecclesiastical Court 
had the most imperfect means of arriving at the 
truth. He could not hear the vivd voce exami- 
nation of witnesses. All the advantages of 
cross-examination, and of observing the de- 
meanour and countenance of witnesses in 
giving evidence, were wanting in the Ecclesi- 
astical Courts.” 


The privilege claimed by the Ecclesiasti- 
cal Court of registering wills of personal 
property was also adverted to, and evidence 
adduced to show that the registry was in- 
sufficient, imperfect, and objectionable. 
The amount extracted from the public in 
the shape of fees under . this head, will 
probably strike some of our readers with 
astonisiimcut. 

' By a return made to the House four years 
ago, containing an account; of the fees received 
by the several oflk:ers connecled with the Ec- 
clesiastical (knirta in l^ngland and Wales, it 
aj)pearcd that the total amount of foes received 
annually was upwards of KXkouO/., and that 
the amount received by the deputy-registrars 
was upwards of lG,0()f)/, 'i'hese fees were one 
of the main abuses of the Ecclesiastical Courts; 
and the existenec of them was really Uie sub- 
stantial difficulty in the way of getting rid of 
those (k)iirts. Many of the offices connected 
with tliese (k)urts were sinecures, and some of 
them were luerative. In the (k)urtof the Arcli- 

I bishuj)of Canterbury the principal registrar re- 

i ceived a year ; and there w(^re clerks 

receiving salaries amounting to several thou- 
sands a year. In the diocese of ('luster the 
registrar enjoyed a sincenre of 7»lf>5/. a year. 
In the diocese of York the registrar received 
‘2,G:hi/. a year. Indeed, the names of those 
who held sinecure jdaces in the lu*eh‘sia«tical 
(k)urts formed a sort of index of the families 
of the past and ]>rescnt hlahops and archliishops 
of this country.^’ 

The Secretary for tlio Home Department 
admitted that he (^onld not (.‘Oldest tlie 
proofs, or controvert the sTiitenienls made 
by Mr. Bouverie. He concurred with him 
as to the necessity of introducing some 
s^V(^el)ing and extensive cliange in the con- 
stiti.tiou and practice of tlie Ecclesiastical 
Onirts, and stated that he and th(‘ At- 
torney-General had entered fully into the 
subject, and that a hill would have been 
submitted to jiurliament during tlu^ pr<‘scnt 
Session, if there had been any prospect that 
it would Imve receiv(ul the attention which 
the priiicijde and details of so iin)K>rtaiit a 
measure rc(|uired. Sir Bolicrt Inglis an- 
ticipated that the ineasurf* jiromised ^ by 
government would he open to the (jbjection, 
that it would take justice from every man’s 
door, and centralize it in London. The 
Attorney-General met this observation by 
warning^ the House, not to assume that the 
bill tlie government was pre^pared to intro- 
duce was based on the principle of cen- 
tralization. The question involved matters 
of great complication and detail, but he be- 
lieved if they were fairly and boldly grappled 
with, a measure might be introduced for 
the reformation of the Ecclesiastical Courts 

G 2 
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Whicli would be perfectly satisfactory to all 
parties. The houonrabk* and learned geti- 
tlctnan stated in (conclusion, that he was 
only prcvontc (1 from laying the bill he had 
prepared on tln^ tabl(j by the apprehension 
that it would ])rovoke discussion, which 
would interfere %vith more urgent matters ; 
but that it was intended to introduce it at 
an early period of the next Session. Upon 
this umltTstanding the resolutions were 
withdrawn. 

1l is impossible, we think, not to feel 
the forc(! of the conclusion come to by Sir 
George Grey, that with the opposition to 
be expected from local interests, whenever 
the rnfcasure is introduced, it would be 
utterly hopeless to alt(‘mpt to carry it 
through parhanient at tliis period of the 
Scssioji. Strongly and universally as the 
existing system is eoiulemned, its ramifica- 
tions are too extensive, and its roots too 
dee'ply })Ianted and too w(j11 nourished, to 
render it possible that the aj)])lication of* 
the axe should not be mot by a stout re- 
sistance. We h()}»e the Attorney-General 
does not dec<‘ivc himself when he holds out 
tlie cxjK‘e.tation that the measure he has 
framed may j)rove satisfactory to a// jmrties. 
A satisfactory measure need not necessarily 
be founded on the }>rincij)l(‘ of centralization, 
but no measure can be satisfactory to the 
public \vhi(‘h does not involve extensive 
changes in the constitution and praclict^ of 
the f cclcsiastical Courts, as well as certain 
4micndments oi‘ the law as administered in 
these Courts. No alterations can be sug- 
gested of luiy real value, whieh do not get 
rid of ilu‘ hardshi]),' ' foreihly ])ointc(] out 
by a writ(‘r in the Morning/ C/rronlrte^ ‘‘ of 
driving indi\iduals for relief, in eases of the 
deejx'sf interest and greati'st importanee, 
into Courts where they are unable to avail 
themselves of* tlu; tried services of a confi- 
dential family solicitor, or the talent wliicli 
the command of the entire Bar would offer 
to their choice."’ Future op})ortunities will 
arise for discussing tins subject. To enable 
tlic government to carry out the piomised 
measure of reform, they must he eordiallv 
supported, encouraged, and stimulated by 
the expression of the popular wnll. The 
matter is wholly unconnected witli party or 
politics. Tlie grievance is understood and 
admit ted, but as the immediate pressure is 
felt by iuclividuals, and not simultaneously 
by large portions of the community, the 
j>ublic retjuires to be reminded how deeply 
^ interest is (\oncerned in the speedy abo- 
, lltioii of this iutolerahlo 


ADMINISTilATION OF CEIMINAL 
JUSTICE. 

Mr. Bainrs, the member for Hull, 
w'hose practical knowledge and experience 
eminently qualifies him to deal with matters 
of this nature, has introduced a Bill for the 
Removal of Defects in the Administration 
of Criminal Justice,” the object of which 
appears to be, to relax the technical strict- 
ness of criminal j)roceedings, so as to ensure 
the conviction of the guilty, without de- 
priving the accused of any defence founded 
in justice. 

'Hie alterations in criminal proceedings 
suggested by the bill are fourfold. • They 
relate, 1 st, to the punisliment of accessaries 
before the fact ; iindly, to the trial of ac- 
cessories after the fact ; 3rdly, to indict- 
ments for stealing and receiving stolen pro- 
])erty ; and lastly, to the power of Courts 
of Oyer and Terminer to amend criminal 
indictments. 

In cases of treason, and in all misde- 
meanours, an accessory before the fact is 
liable to he dealt witli in all resjiects like 
the principal, but a^differeiit rule prevails in 
cases of I'elony. This anomaly is proposed 
to be got rid of by providing : — 

“ 'riiiil; from and after the passing of this act ^ 
if any person shall become an ai^ceseory before 
the fact of any felony, whether the same be a 
felony at common law, or by virtue of any sta- 
tute or statutes made or to be ma^^e, such per- 
son may be indicted, tried, convicted and 
punished in all respect»a]^ if he were a princi- 
pal felon.” 

A failure of justice is frequently produced 
by the rule, that an accessory after the fact 
to felony can only be tried along with or 
after the principal felon. It is meant to 
enact : — 


“ That fi om and after the passing of this act, 
if any person shall become an accessory after 
the fact to any felony, whether the same be a 
felony at coumion law or by virtue of any sta- 
tute or statutes made or to be made, he may be 
indicted and convicted, either as an accessory 
after the fact to the principal felony, together 
with the principal felon, or after the conviction 
of the principal felon, or may be indicted and 
convicted of a substantive felony, whether tlie 
princi[)al felon shall or shall not have been pre- 
viously convicted, or shall or shall not be 
amenable to justice, and may thereupon be 
punished in like manner as any accessory after 
the fact to the same felony, it convicted as an 
accessory, may be punished j and the offence of 
such peraori, howsoever indicted, may be in- 
quired of, tried, detenmned and punished by 
way Court which shali have Jurisdiction to tiy 
the principal felon, in the same manner as if 
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^10 act, by reason of which such person shall amended by some officer of the Court, and 
naire become an accessory, had been consmitted after such amendmeDt the trial shall proceed in 
principal felony : Pro- . the same manner in tfU respects, both with re* 
mded always. That no person wlio shall be once ! gard to the liability of witnesses to be indicted 
duly tried for any such offence, whether as an j for perjury or otherwise, as if no such variance 
accessory after the fact, or as for a substantive j had appeared.” 
felony^ shall be liable to be again convicted or 

tried, for the same offence.” The recital of the proposed amendments 

1 - sutficieutly indicates their value mid im- 

It IS well known that, according to the portance. Wc hope the bill has not been 
existing practice, it is not permitted, in im i„tro(luced at sirlnte a iieriod of tU' Session 
HI ictmeiit for stealing, to add a count for prevent the subject from being fully 
recemng the stolen prprierty knowing it to discussed and cousidJred. 
be stolen, or in an indictment for receiving, | 
to join a count for stealing. This difficulty 

is dealt with by enacting COPYHOLD FINES UNDER BUILD- 


"'‘That from and after the of this act, 
in eVery inclietment for feloniously stealing 
property, it shall be lawful to add a count for 
feloniously receiving the same property, know- 
ing it to have btien stolen ; and in any indict- 
ment for feloniously receiving ])roperty know- 
ing it to have been stolen, it shall be lawful to 
add a count for feloniously stealing the same 
property ; and where any such indictment shall 
have been preferred and found against any per- 
son, the prosecutor shall not be jnit to his elec- 
tion, but it] shall be lawful for the jury who | 
shall try the same to find a verdict of guilty, 
either for stealing the property, or of receiving 
it knowing it to have been stolen ; and if such 
indictment shall have been preferred and found 
against two or more persons, it shall be lawful 
for the jury who shall try the same to find all 
or any of the said persons guilty either of steal- j 
ing the property or of receiving it knowing it 
to have been stolen, or to find one or more of 
fhe said ji^prsons guilty of stealing the projierty, 
and the other or othgrs of them guilty of re- 
ceiving it knowing it to have been stolen.” * 

It will be ill tlie recollection of our 
readers, that public justice has, in manj^ 
instances, been signally dcfeatcul on criminal 
trials, by reason of a variance bctwx'cn the 
proof and the indictment in some matter 
not material to the merits of tlie case. In , 
cases of misdemeanour the Court lias ' 
power to amend when the variance is ix*- 
tween matter in writing or print produced 
in evidence, and the information or indict- 
ment, but in cases of felony the law gives 
no power of amendment. It is now pro- 
posed to provide : — 

That it shall be lawful for any Court of 
Oyer and Terminer and Ceneral Gaol Delivery, 
if suQh Court shall see fit so to do, to cause the 
indictment or information, when any variance 
shall appear between the proof and the recital 
or setting forth in the indictment or informa- 
tion of any matter in any particular or particu- 
lars in the judgment of such Court not material 
to the merits of the case, and by w^hich the 
party accused cannot have been prejudiced in 
the conduct of his ddFence, to be forthwith 


ING LEASES. 

THK PRINCE OF WALES S MANOR OF KEN- 

NINGTON, PARCEL OF THE DUCIIY OF 

CORNW^ALL. 

We believe that it is the uniform practice 
of Lords of Manors, of wdiich copyhold 
I lands are liolden, to accept fines on admis- 
sion not exceeding two years' (;hoi’njd 
RENT, reserved on a building lease, wliidb 
is, of course, the extent of the interest of 
tlie copifholdvr during the existence id' the 
lease, the improved rent during tin* term 
granted being the exclusive proper /y of the 
hnildcr or lasseti and receivable by him in 
return for tbe outlay oi‘ capital in the erection 
of the bouses on tlie land. 

The council of‘ his Royal Iligliness tlie 
Prince of Wales however, linv(‘ tbouglit 
fit to demand the payment of fines on ad- 
mission, not only according to tlie fj round 
rent, but on the full rack rent of the 
houses, and in no inconsiderable number of 
instances fines on adiriission, after r(*rnan- 
s trances and objections, have been jiaid, far 
exceeding the amount of the ground rents, 
to the manifest loss and injury of tin* eoj)}’- 
holder. 

The copyhold property, however, iteld of 
the manor being by sucli arliitrary conduct 
so mucli depreciated that it became alto- 
gether unsaleable, and tbe adniisr^ions being 
few and far between, the (;onij(al iiave taken 
the subject into their consideration, and 
issued the subjoined instructions to the 
steward : — 

“ Kennmgion Copyholds. 

It having bi‘en represented to the council of 
his Royal Highness the Prince of Wales, that it 
is of material nntiortauce to the copyhold tenants 
of his Royal Highness, within the Manor of 
Kennington, that some fixed rule should be es- 
tablished and made known far assessing the 
lord^B fine uppn tbe admission of new tenants, 
in cases where fhe property has been improved 
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by the erection of subBtantial buildings under 
building leases ; The council considCT that the 
provision contained in the 35lh section of the 
7 & 8 Viet. c. 65, under which the amount of 
any fine becoming due within a fixed period, 
may be ascertained and settled by previous ar- 
rangement with the copyholder, is sufiicient as 
regards future improvements. But in those 
cases in which tlie copyhold estates have been 
heretofore improved ny the erection of sub- 
stantial buildings under any building lease 
whicli may be in existence at the time of a fine 
becoming payable, the council direct, that the 
steward do ascertain whether the buildings are 
of a class which would warrant a building lease 
for a longer term of years than shall have 
elapsed since the improvenumts have taken 

E lace, and if such shall he the case?, and the 
uildings arc in a tenantalde state of repair, 
then that he be authorized to take such por- 
tion of the ciistornary fine as would he the pre- 
sent value of such fine, (allowing interest at 4 
per cent.), if payable at the expiration of such 
a term of years, to be computed from the date 
of the iinproveinents, as would bo a proper 
term of such building lease, provided that in 
cases wire re building leases are in existence, the 
annual sum upon which the fine is assessed, 
sluill in n<» case be less that the amount of the 
ground rents (if any) reserved upon such 
building leases.” 

Thus it appears that the council, not 
satisfied with fines according to the ground 
rent, seek to obtain a pof iion of tire im- 
proved rent, tlic property of the hulhler^ 
out of tlic povket of tlu^ copyholder. Wc 
venture most emphatically to declare that 
such an attempt is unworthy the advisers of 
the heir ajrpareiit of the Crown of these, 
realms, and that it ought not to be per- 
sisted in. No private lord of a manor 
would venture to make such a demand, 
whatever the utmost stretch of his leytd 
rights might sfrictissimi jaris enable him 
to do. 

To demonsf rate the great injiisti<^e to the 
copyholder, we add the following illustra- 
tion : — 

A plot of ground is let for 70 years to 
build on, at an annual ground rent of 20/, 
Four houses are built of the aggregate an- 
nual value of 200/. The fine on admission, 
say two years* value, woidd on the yroiind 
rent amoimt to 40/., whereas, on the I'ock 
rent it would amoiuit to 400/., tliiis actually 
depriving the copyholder for 20 years of 
hii> entire ground rent, and then probably 
before the exj)iratioii of that period he dies, 
and his heir will, on admission, have to pay 
another fine of 400/., and be thus kept out 
of |>ossessiou of his rights for 20 years 
tnore* 

We understand, on information on which 


ng Leases, — Certificate Dutyi^ 

we can implicitly rely, that during the reim 
of George the Third, as well during the 
minority of the then Prince of Wales as 
during the entire reigns of George the 
P'ourth and William the Fourth, the uni- 
form practice in the numerous estates 
holden of the manor was to take the fines 
uj)on the ground rents only. 

Surely the matter demands the serious 
attention of government and the legislature, 
and we arc strongly inclined to think that a 
legislative enactment prohibiting lords of 
manors from taking fines beyond the 
ground rents would operate most bene- 
ficifdly to all the parties, — the numerous 
copyhold tenants of the manor being much 
alarmed at tlie probable confiscation of 
their j) roper ty under pretence and colour of 
law. Th(‘se are not times to draw the bow 
too tight, lest it break. 

Weunticipate a promulgation of further 
instructions to the steward, authorizing 
him to acccj)t fines on the ground rent. 


THE ANNUAL CERTIFICATE DUTY, 


The state of public business before the 
House of Commons has delayed the motion 
for leave to bring in the Bill to Repeal the 
Certificate Duty. Those who are best ac- 
cjuaintcd with parliamentary tactics know 
the numerous obstacles which generally 
stand ill the w^ay of the discussio;i of any 
important measure sucji as the present. 

In order to avoid the delay which, amidst 
the various pressing matters before the 
House, seemed almost insurmountable for 
some time to come, wc understand that 
Lord Robert Grosvenor, who lias the 
charge of tlic proposed bill, deemed it ex- 
pedient to ask the Chancellor of the Exche- 
quer, on Monday last, the bth inst. 

Whether he would undertake before the 
next year, fully and fairly to consider the 
claims of the attorneys and solicitors of the 
kingdom, to be relieved from the Duty on 
their Certificates. If his right honourable 
friend would give him that assurance, he would 
not press his motion for leave to bring in a 
bill on the subject. 

The Chanedhr of the ’Exchequer said, that 
in the present state of the finances of the 
country, he could not spare the amount which 
this tax raised, viz., about 140,000/.'^ He 


** This amount is overstated, and probably 
includes the Duty on Articles of Clerkship, 
which it is not proposed to alter. The Certifi- 
cate Duty does not exceed 90,000/. 
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\voul<I, however, consider the claims of the 
mdividuaJs alluded to, but at the same time he 
must guard himself against being supposed to 
make any distinct promise as to the course 
which might evenmaJJy be taken. 

The government have received fair notice 
that if they do not grant the remission next 
year, the most strenuous measures will be 
taken to obtain it ; and tlie important ques- 
tion now is, whether it will he expedient to 
leave tlie matter as it now stands, or to 
press it forw^arcl to a division of the llouse ? 
There is much to be said on both sides, and 
w have no doubt tliat the reasons pro and 
a)7i wull be well considered by those to 
whose management the case is entrusted. 

[See Postscript for subsequent informa- 
tion on this subject.J 

INCORPORATED LAW SOtUKTY. 

i 

Mr. Warren’s Le( tukes. ' 

Mu. Warren commenced his second j 
lecture by cautioning his younger hearers | 
against slipping into the notion that an at- j 
torney’s articled ‘"clerk” was not to all! 
intents and purposes a student^ as mvudi as j 
one preparing for the Par. That ac- i 
quiescing in the notion of his being a sort ' 
of drudge, or mechanical copying clerk, 
was calefdated to familiarize him with a 
depressed standard of acti(*n, and inferior 
motives, and to j)rcveiit all cliance of his 
being trained from an early })eriod into 
familiarity witli respousthiUiij^ and ac(pur- 
ing habits of set /’reliance. He detined 

^ Clerk,” from Dr. Richardson’s Diction- 
ary, as signifying “one employed in leant’ 
ing., ill learned occupations, or in doing 
that, performing those offices, which re- 
quire some learning or scholarship ; ’ and 
said that such was the true sense of the 
W'ord when applied to youths articled to an 
attorney and solicitor. Their masters ex- 
pressly covenanted to teacli and instruct 
them ill their profession ; but what if tfiey 
refused or neglected or were unable to 
learn ? 

Before a youtli entered the profession, 
he and his friends should consider whether 
he was fit for it, and he should not enter in 
hastQ to repent at leisure. Mr. Warren 
proceeded to sketch two portraits of a 
youth calculated, and one not calculated, 
for the profession ; and then to offer some 
highly important and practical suggestions 
concerning the preliminary education of 
those destined to become attorneys and so- 


I licitors, strenuoasly inaisting on the neces- 
sity of their having a thoroughly sound, 

I practical, liberal education ; for they must 
prepare to encounter all comers — difficult 
questions arising in every kind of business 
and employment, and oven the amusements 
of society. lie dwelt uiiicli on scientific 
cases, such as in patents, copyriglits, and 
engineering, and forcibly illustrated the ab- 
surdity of one atteriqitiiig to deal with them, 
“to whom they came witli the startling 
glare of utter novelty/’ He insisted on ii 
thorough mastery of the English lauguage, 
and on the acquisition of the Latin and 
French languages ; and very earnestly dwelt 
oil the necessity of being well grounded in 
cyphering and book-keejnng, as pert’eetly 
indispensable to one whose business tlirough 
I life would j)rincipaHy arise out ol* disputed 
accounts. How could one not exjiert in 
these matters pretend to deal with the 
fabricated books of a swindler 'I He also 
advised eaily attenlion to aeqiiiring the c/e- 
ments of mathematical kuowledgi*. 

Mr. Warren fixed 1/ as the most suitable 
age for being articled, — and, having brought 
a youth to tliis point, proceeded to give a 
great number of practical suggestions con- 
cerning his conduct in the. office, and the 
pro])er objects to be ke[>t in view’ ; one of 
which was, to banish from his vocabulary 
the word “ drudgery,” as the mere* catch- 
word of “ fiiglity fools.” lie insisted on 
the necessity of preserving courteems and 
gentlemanly manners and feelings, toipialify 
them for hitcTcoursc hereafter with the 
more polished members of society, as clients, 
and wliorn coarseness, rudeness, under-breed- 
ing, and ffiiq>ancy, would disgust ami alie- 
nate. He gave i^ome salutary bints con- 
cerning their intercourse with tlie Judges at 
Chambers, and with the Bar; — emphatically 
enjoined a constant regard for truth and 
honour in all things — and gave some very 
solemn cautions concerning swearing affida- 
vits, in the Imrry of business. He in- 
sisted on preserving rigorous silence out of 
doors on what came to Jiis knowledge in the 
office ; and on a constant cultivation of cco- 
noing, both of time and money. “ Never/* 
said he, “ allow yourself to do anything in a 
/lurrg — which he defined as * the condition 
to which /ifisfe reduces an inferior man.* ** 

He concluded his lecture, which dwelt 
upon a great variety of interesting and im- 
portant topics, evincing a perfect familiarity 
with his subject, by quoting the oath taken 
by an attorney to practise his profession 
“truly and honestly to the best of his 
knowledge and ability.” “ Under the pres- 

G o 
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sure of that oath,” said he, you will have 
to practise your prolession for the rest of 
your lives : and what will be the proper 
word to desijjrnate the conduct of him who 
Jbr(/eLs that oath, or tnohiies it 

TiilSlTY TEllU EXAMINATION. 

Mxnniinutiou for tlu* Term took 
plaet' on '.ruesday tli(‘ (Ith inst., at the Mall 
of tht* Incorporated Law Society, wiwn !js 
caiifiidates attended, — severrd havine: been 
r^|H*riaMy admitted under .fnde;(‘s’ Orders. 
Sir E. Dwarris, one of tin; xMasters of the 
Court oT (}u(‘en's llench, presided, and the 
other (‘\ainiiu‘rs w(n’e, — Mr. Rauken, tlie 
Pr(‘sident of tlu‘ Soci(‘< Y, lOdward 
Leigh Pemberluji, Mi‘. JoJjii Iniies Pocock, 
and Mr. John .t. J. Siidlow. 

A pndimiiiary Examination took ]>lace, 
as usual, into the Tc'stiinoiiiaLs of tiu’ (-aii- 
didates ; — vharmttor l>eing; strictly iiive.sti« 
l]!;nt(‘d, as well as fthiflh/ ; but wt* hope', lor 

douhls which have been raised in some in- 
stances will he satisfactorily removed. 

Onr reuilcrs arc aware of the newspaper 
paragraphs, whieh mueh exaggerate the 
nnndxT of candicbites, many of vvho.se names 
are nnterated Term atLn* Term ; hut the 
av<^rage rarely cxctuals 100. The lov(^ for 
the marvellous usufilly makes it double that 
number. ♦ 

Tlie printed instniciious to the candi- 
dates in passing their Examination are 
placed before eacli of them on entering the 
Hall, and before commencing tin* hnsiness 
of the day, the Master who presides usnally 
addresses a few admonitions to the candi- 
dat(\s. 

On the present occasion Sir 7^. Ibnain^is 
said, that wlujn, uj)on former occasions, in 
tin* <*oijrsc of his official duties. In* liad been 
call(‘d upon to occupy that cliair, lie had 
felt it ineiimbout upon him to oiler to the 
assent hied candidatc.s a few words of ex- 
hortation, advice, or encouragement. ITpon 
the present occasion he scarcely felt called 
upon to adopt such a course, as lie was aware 
that from Mr. Warren, a gentleman of dis- 
tingtiishcd ability at the Bar, oiily^ so late 
as the preceding evening, they were likely 
to Inivt* heard remarks upon their previous 
preparatory studies and the duties of the 
course upon, which they were about to 
enter, which he was sure they must have 
listened to with hotlv instruction and de- 
light, and which might w^ell render unne- 
cessary any further treatment of such 
topics. Besides, at a moment of so much | 


anxiety and intense interest on their parts, 
he was unwilling to detain them by any 
lengthened remarks. All he wished to say 
should be compressed in one sentence and 
in two words ; it should only be to admo- 
nish them in their future practice to cul- 
tivate integrity and industry. Integrity^ 
because, even in a worldly sense, (though 
1 he trusted they all wnu’e, and would never 
i lie ashamed to own tlu^y were, influenced 
I by Ijigliei' motives) ; yet, l)ceanse, even in a 
; worldly sense, th(w might he assured that 
eharjuiter was more profitable than c^unniiig. 
Jndnstry, beeansi; to obtain jirofcssional 
success th(‘y must use professional exer- 
I tions ; — b(‘eause the only solid foundation 
I of p{*nT)'nH*nt .success in tin* life of lufin was 
unwearied indnsiry. Proceed llien,” he 
said, “ with the hnsiness of the day, each 
I relying upon himself, not lictraying the 
I trust reposed in yon, as gentlemen, sons 
to (Icscend to take a cojn from eacli other. 
Show ns tlie progress you have made in 
your s<n(lii‘s in tin* answers t{) our ques- 
tions, where we do not look for a literal 
lirecision, hut seek to find a proper sjiiritof 
inquiry. Convince us you have tried with 
diligence, and tlnni rest satisfied that we 
wdll judge with candour.” 

Idle examiners continued tlieir labours till 
past six o'ciloek, and met again the next 
j morning. The result, we imclerstand, has 
j been iliat 8!) were passed, and 9 po stponed. 

NOrES OF THE WEEK. 

RKCENT APPOINTMENT OF BENCHERS. 

Thk Benchers of the Inner Temple have 
recently exercised their power of election, by 
inviting to the Bench Table, two members of 
the Society of long standing, who have not the 
honour of being in the list of her Majesty^s 
counsel. The gentlemen on whom this distinc- 
tion has been conferred are, Vicessimus Knox, 
Esq., a member of the Home Circuit, who was 
called to the Bar so far back as the year 1804 ; 
and Francis 'rnriier, Esq., an eminent Con- 
j veyancer, who was called to the Bar in the 
1 year 1810. 

i 

ANNUAL MEETING OF THE INCORPORATED 
LAW SOCIETY. 

The Annual General Meeting of the mem- 
bepvS of this society took place on Tuesday, the 
30th May, when the Annual Report of the 
Council vvras read and approved and ordered to 
be printed. The Auditors’ Account was also 
read and passed. 
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Mn Austen, the late Vice-President, was elect- 
ed President, and Mr. Clarke, Solicitor to the 
Ordnance, Vice-President. Nine members of 
the Council, who went out of office by rotation, 
were re-elected, and the vacancy occasioned by 
the dtiath of the late Mr. Clayton was filled by 
the election of Mr, John Younj^. I 

IKtherto the Council have been chosen from | 
the Town Members of the Society, but on this 
occasion a proposition was made to elec t two 
Country Members; and in order to meet the 
oljjection, that they would be uual^le to attend 
the frequent meetinirs of the ("ouncil, two gen- 
tlemen were selected who had seats in parlia- 
ment, and were consequently mucli in Lond»)n. 
It may he proper to state, however, tliat the 
names were proposed without the knowledjre 
of the honourable members, and too late for 
due consideration, and therefore tlie result can- 
not be deemed as sliowin^ any want of rcs])ect 
to the gentlemen who were not elected. The! 
proposition is well worthy of consideration at ai 
future time. 

A resolution was also passed, authorizinj^ the 
Council to complete the purchase of several 
houses adjoining the Society’s Hall, amount- 
ing to 12,000/. 

Im])ortant improvements are cont.em])lated; 
in the Library and Offices of the Society,; 
which will probably be very soon commenced. ; 

• I 

L.AW LIFE INSURANCE SOCIETY. * ! 

The Annual General Meeting of this Society , 


was held on Friday, the 2nd June. The divi- 
dend to the proprietors was increased from 25$« 
to 36,s\ per share, — a goodly per centage on 
10/. ! The bonus to the assured, who are en- 
j titled to four-fiftlis of the profits, will also, we 
I understand, be very considerable. 

LAW FIRE INSURANCE SOCIETY. 

The Second Annual Meeting of this Society 
was held on the I Ith May A very satisfactory 
report was made by the directors, and a divi- 
dend declared of 1 [)er cent.., or 2.s'. jier share. It 
ajipears that (he )>remiums received amounted to 
10,307/., being upwards of 2,000/. over the \n*e- 
viou.s year. The ]m>i)rietors are exhorted to 
use iheirbest means for extending tlie Imsiness 
of the office. Of the S.OOO.OOO/. and upwards, 
insured in the Society, seven-cigliths arc on 
private houses and other ordinary risks. 

LAW APPOINTM ENTS. 

Douc.al Christie, Esip, Barrister-at-Law, 
lias been appointed her Majesty’s agent and 
Consul-General in the Mosquito Territory. 

John Fisher, jim„ of Masham, in the county 
of York, has b(‘en ajipointed one of the IVt- 
jietiial Conunissioners for taking the acknow- 
ledgments of Deeds by Married Women, under 
tlie Fines’ and Recoveries’ Act, for tlie North 
and West Ridings of Yorkshiref, and the Liberty 
of Ripon. 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BARRISTERS OF THE SEVERAL COURTS. 


Court* 

Doiodinff v. Bartlett. March, 8, 1848. 

MISTAKE — NAME. 

Evidence on which the Court corrected an 
error in the name of a party in an order 
for the payment of a sum of money out of 
Court without a reference to the Master, 
although the error extended to the previous 
pleadings. 

In this case Mr. Speed moved to correct an 
order directing a sum of money to be paid out ; 
of Court, by substituting the name of Tarbutt | 
for that of Bartlett, by which the order, follow- 
ing the pleadings, had designated the person to 
wffiom the money was to be paid. He stated 
that the mistake had arisen from Mrs. Tarbutt 


being resident in America, where she had mar- 
ried, and not having put in any answiM’. 

lA)rd Langdule at first ex]»resst d an opinion 
that it would be necessary to reler it to the 
Master to ascertain who was meant, but ulti- 
mately made the order, upon the affidavit of a 
person who stated that siie had known Mrs. 
Tebbutt as Ann Cunningham, by which name 
the annuity, the arrears of which formed the 
subject of tlie order in question, was given to 
her. 

To an inquiry by Mr, Speed, whether the 
name should be altered in all the previous pro- 
ceedings, or only in the last order, 

Lord Langdale replied, ' that the alteration 
should be confined to the last order. 
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IktHardy \\ Hitchcock, March 22 Sc 28, 184$. 

'WITNESSES OUT OF THE J UKISOICTION. 

On a motion for a commission to examine wU» 
nesses rut f of the jurisdiction, it is not ne- 
cessary that ike affidavit in support of the I 
motion should, specify the names of the tvit- ! 

or that it should be made by the 
solicitor of the party mooing. 

In this case Mr. Ellice moved for a cornmis- j 
sioii to examine witnesses in Scotland. I'he i 
motion was BUi)})orted by an affidavit of tbe ; 
clerk of tlie solicitor, statin*^ that the ])olnt ; 
ii])oii which it was i^roposed to examine wit*- i 
ncHses was material, and that tl»e witnesses; 
were cliiefly Scotch. | 

Mr. Campbell ohjected t.liut this afliilavit was | 
insufficient, both l)ecanse it did not S|)ecify the ; 
names of the. witnesses intended to lie examined, 
and because the aflidavit was made fiy the 
clerk of the solicitor only, and not l^y the so- 
licitor himself. 

Mr. Ellice contended, that wliatc'ver the old 
practice of tiie Cknirt initflit have been, the affi- 
davit was sufficient according to the |»iesent* 
practice. Keference was made to Dan. ( ’In Pr. 
11 ., r)27 ; Mendizabfd v. Machado, 2 Sim. ^ 
Stu. 4s:{, 2 Russ. 040; Oldham v. Carleton, 4 
Bro, C, C, 88 ; Akers v. Chancey, 2 Bro. C. C. 
47^1; Jjarayoify v. Attorney-General, 2 Pri. 
172 ; and Honhnm v. Judgh, 5 Pri. 444. 

Lord Jnrtigdale, after inakinjT in()uiry into 
the present ])raeViec, expressed bis ojhnion that j 
the affidavit was suffieient in both the points to 
which objection was nnnle. 

irc*(!r|jaiirrnoi of (frtifilanlr. 

Ca7'tcr Y, Bahiai'd, March 21, is i^. « ■ 

COSTS OF Tllllll) COUNSEL. — IlEAUINf; OF ! 

Cause. j 

On t a, ration of costs as bet ween party amt i 
party, the costs (f a brief on the hvariny ‘ 
for It junior counsel who drew the pteaf | 
ings, hat teas snhst (inently vailed within the \ 
Bar, xvilt be allowed, not withstanding briefs ; 
on the hearing were alsn delivered to an- 
other Quet rds counsel and a junior, ; 

In this case the 1 axing Master, in laxino tlie j 
pluintifr’s costs in the suit, disallowed the! 
charges for prejiariiig- a brief for Mr. Uolt on I 
the bearing, he having firevitnisly to lieing ; 
called wiiliin the Bar, prepared the bill. 'I'hc : 
Master did so on the g^ronnd tliat briefs bad | 
also been delivered to xVIr. Betliell and a junior, ; 
and as be bad allowed the expenses attending! 
the dtelivery of those briefs, he had no junsihc- ■ 
lion to allow the expcnsCvS of Mr. Bolt’s brief. 
The plainiitr now presented a petition praying 
that the Master might be directed to review his 
report, ami allow the charges attendant on the 
tlurd htief. 

Mr. Bet hell and Mr. Jlcathfield, for the pe- 
titionerp contended that it was absolutely ne- 
ceeaary^ under the circumstances, that a brief] 
ahoulo be delivered to Mr. Holt, it being im- 


possible to have plaintiff ^8 interest properly 
protected without it. 

Mr. J. Parker, contrh, cited Wastdlv, Leslie^ 
14 Sim. 84 ; Uowning College case, 3 Myl. & Cr. 
474; Smith V, Effingham, Leg. O. vol. 3i,p. 510; 
contending that the rule that the costs of two 
counsel only on the hearing should be allo^ved 
was never departed from, except under veiy 
special circumstances, and that theie were no 
such special circumstances in the ])resent case 
wldcli authorised a departure from tb.e rule. 

'Ihe V'ice-ChfrnceliQr said, he considered 
that the M inter Imd done wrong in disallowing 
the charges. The general rule always was, 
that where a junior counsel who had drawn 
the ]deadings beciitne a Queen’s Loiinsel, he 
should have a brief at the hearing; besides the 
case made ujion the bill and answer was one 
of great nicety, and required a sound exercise 
of judgni(‘nt, and therefore one particularly 
calling for the application of the rule. He 
thought tin* solicitor of flie ]daintiff had done 
right in deli\'ermg the brief, and he should 
tlierefore direct the Master to review his cer- 
tificate. 

iQuccn'fi ISfurf). 

(Before the Four Judges.) 

The Queen v. '/7te Inhabitants of Colerne, 
Easter Term, 1848. 

notice of CHAUOEABILITY. — SIONINO BY 
A MAJORITY OF THE PARISH OFFICERS. 

A notice of chargeahiliiy under the 4 <‘i' ,5 W, 
4, c. 7d, •'*■. 79 , need not show on the face of 
it that the persons by ichorn it is signed are 
a ■major;! y i f the parish offictrs,*^ A notice 

. signed by jjersons stated to be overseers of 
the rvnioving parish, is ]n*irna facie good, 
and the party seeking if) hrcalidate sxich 
notice must show that in fact the persmis 
.so signing the notice arc not the majority 
of the officers of that parish. 

On api>eal against an order of justices for 
the removal of a widow and her four children 
from the jiarish of Melksharn to the parish of 
(kderne, ]>otli in tlie county of \VilLS, the 
Quarter Sessions confirmed the. <»rder, suliject 
to a case. The notice of cliurgeability was as 
follows : — 

Barish of Melksham,in the County of Wilts. 
AvS to the removal of M. S. Davies and her # 
foui children. To the overseers of the poor of 
the parish of Colcrne, in the county of Wilts. 
'Fake notice, that, the above-named M. S. Davies 
and her four children, lately residing in the 
parish of Melkshain, in the said county of Wilts, 
iia\'e become and are now actually chargeable, 
&c. 

Signed, 

Abraham Davies,*^ Overseers of the 
George Pocock, V poor of the parish 
George Watson. J of Melksham. 

The appellants did not attempt to show tliat 
the notice was not in point of fact signed by 
the majority of the parish officers, but they re- 
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lied on the legal objection that the notice was 
bad in law upon the face thereof, inasmuch as 
it did not state affirmatively, or by necessary 
inference, that the notice either was, or pur- 
ported to be, signed by a majority of the parish 
officers of Melksham, The Court of Quarter 
Session overruled the objection. 

Mr. Hodges and Mr. Fitzgerald^ in support 
of the order of sessions, contended that, ac- 
cording to tlie decisions in Rex v. The Justices 
of Warwickshire,’*^ and Rex v. The Justices of 
Derbgshire,^ such notice was sufficient, if signed 
by a majoiily of the parish officers. And in 
Regina v. The Justices of the West Riding,^ it 
was contemled that a notice signed by persons 
stated to be a majority of the churchwardens 
and overseers was had, because it did not ap- 
pear that such majority was acting on the 
behalf or with the consent of the whole body, 
but the objection was overruled, and Williams, 
J., in giving judgment said, “That in order to 
make the notice insufficient it lay on the other 
side to slujw that the persons giving it were not 
really a majority competent to do so.” The 
case of Regina v. Westhury^ may be relied iijion 
cm the other side, but in that case it appeared 
on the facts ])roved at the trial that the jiersons j 
who signed the notice were not in fact the ma- 
jority of the parish officers, 

Mr. Slade, contra. The 4 & 5 W. 4, c. 7d, 
s. 7lh recjuires the notice of chargeability to be 
signed by the overseers or guardians of the 
parish obtaining the order ; and in Regina 
The Justices of Cambridgeshire,’^ the Court held 
that the requisite number of officers must ac- 
tually sign such notice ; and in Regina v. H 
bury,’^ i/ord Denman, C. J., said, “ It certainly 
is desirable dt-hat the notice should show that it 
proceeds from a majority.” This notice is 
signed by three persons, alleged to be overseer?; 
of the ])Oor of the parish of Melksham ; they 
are not even said to be the overseers. In Rex v. 
Austrey,^ the question before the Court was, 
whether a parish certificate was properly exe- 
cuted, and Lord Ellenborough, C. J., in giving 
the judgment of the Court, says, “ It is a 
general principle of law, wherever a power is 
given to any particular persons to do any 
written act in any particular manner, or under 
any particular circumstances, that their autho- 
rity must appear on the instrument itself.” 

Lord Dewman, C. J. It appears quite clear 
to me that this is a question of fact. We are 
bound to presume that those that may be the 
majority, and as such may give the proi>er 
notice, and who in this case have given the 
notice, are the majority of the parish officers ; 
and that this notice of chargeability is good on 
the face of it. 

Patteson, Wightman, and Erie, J.’s, con- 
curred. 

Order of Sessions confirmed. 

» 6 Adol. Ellis, 873. Id. 885. 

c 1 New Sess. Caa. 1, ^ 5 Q. B. R. 500. 

• 7 Adol. & Ellis, 480. ' 6 M. & S. 319. 


prArttcr Caurt. 

Tassie v. Kennedy. May 9 & 12, 1848. 

LOKD IVfAYOH^S COURT.— “BAIL. 

An action commenced in the Lord Mayor^s 
Court was removed into the Queen^s Bench 
by the defendant, wheti he paid money into 
Court in lieu of putting in bail for security 
^or costs. Subsequently the defendant ob- 
tained a rule calling on the plaintiff {who 
lived out of the country) to give security 
for costs, lie did not comply with the 
order, and took no further step in the cause 
for two years, during which time the money 
which ike defendant had paid into Court 
remained locked up there. iJuthr these 
circumsta7tces, the Court mode absolute a 
rule calling on the plaintiff to put in se- 
cmity for costs within a limited time, 
otherwise the defendant to be at Hberty to 
have his money paid out of Court to him, 

'JhiLS was a rule obtaineil on behalf of the 
defendant, calling on the plainl iff to show cause 
wliy he should not, within four days, give se- 
curity for costs in this action, orwl)y, in default 
tliereof, the defendant should not he at liherty 
to take out of Court the sum of 1()4/., which 
had been paid in by the defendant in lieu of 
bail. 

'Fhis was an action commenced by attach- 
ment in the Mayor’s Court in London, more 
than two years since, when it was removed into 
this Court by certiorari, on the a})plicali()n of 
the defendant. By the practice, it is necessary, 
when a cause is moved into the Superior Court 
from the Lord Mayor's Court by ilie defendant, 
that he should pul in bail as security for costs, 
l)ut in this case the defendaiU, l>\ leave of a 
judge, paid 164/, into (’ourt in lieu of putting 
in hail. Subsequently to tliijf the defendant 
obtained an or(ier, slaying all ])roceeding8 in 
the action until the plaintiff should give security 
for costs, on the ground that he (the plaintiff) 
resided abroad. The plaintifi’, however, did not 
comply with this order, and no farther steps 
had been taken in the action until the present 
rule was obtained, against which 

Bovill now showed cause, ’riiis rule must 
be discharged : the (’ourt will never fix any time 
within which the security for costs shall he given 
by the plaintiff, Brouyhton Jeremy , 1 iJ. & 
W, 525, nor will they allow a term to be super- 
added to a rule for security for costs, that the 
defendant he at liberty to sign a judgment aft 
in case of a nonsuit, if the security should not 
be given within a limited lime, Kelly v. Browne, 

5 Dowl. P. C. 264. See also 2 (’hitty’s Arch. 
1236. 

Meymott, contrii. No doubt in ordinary cases 
the rule is as stated by the other side, but this 
is not an ordinary case, for here an order for 
security for costs was obtained two years ajfo, 
and the money that the defendant paid in in lieu 
of bail has been locked up ever since, and if 
the present rule be not granted, there it may 
remain for ever, as the defendant will have 
no means of forcing the plaintiff to proceed 
with the suit or to get his money out of Court. 
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Now it ifs ckar that if, instead of paying and at the trial the only evidence offered to 
money into Court in lieu of hail, the defendant take the cause out of the operation of that 
had put in hail, the hail would have been dis- statute was the following letter, written by the 
charj;(ed if the plaintiff did not declare within defendant in reply to a demand of payment on 
two terras, Sykes v. Bauwens, 2 Bos. & Pul. the part, of the plaintiff*: — 

N, R. 401. Now, in this case the pin intiff* has “ In re])ly to your note of the 6th instant, 
let two years go by ; and why should the se- just received, it frrieves me to say ray present 
curity on the money, he larger, or more exten* position quite precludes my compliance with 
sive, than that the plaintiff* would have been en- your reasonable request. The fact is, iny cir- 
litlcd to if hail had been j)nt it ? ! cumstances are so straitened that 1 must, if my 

Cf/t\ ad. rail. ‘ creditors press me, have recourse to the In- 
Muy 12 . — Coleridfjey J. This was an action .solvent C>)urt ; that, act, hoivever, should never 
(‘ornmenced two years ago in the Lord Ma}'or*s prejudice your (daim, and I hope the time is 
r>oiirt, and removed substs^uenlly into tliis not far di.stant when I shall be able to pay you 
Court by rertifyrari, and the deh'ndant being every farthing, &c.’* 

liehl to bail, he ])aiil inloianirl. the sum of \ft \l. Upon this tlie plaintiff had a verdict in his 
in hen of hall; substajiieiitly a rule hail Inam favour on the plea of the Statute of Li citations, 
ol)tained by him for secan iiy for costs, the leave Iteing reserved to move to set that verdict 
plairitid* living out of tlie. country, and in ihwi aside, and enter a verdict for the defendant on 
stage t.V»e caii.se has remained ever since; the that plea. Accordingly a rule nisi for that 
plaintiff mit having complied with the order tlie purpose wavS on a former day obtained, against 


proceedings are stayesi, but still tlie defendant's 
money is Inched iiji, and lio seeks cither to 
compel the plainlilfio cojn|dy with th(' order 
for security for costs, or to he allowed to have 
Ills money returned to him out of (kuirt. Now 
there i.s no doubt that in the ordinary case, 
where a nile for .security for costs is obtained, 
that the defemlant cannot, in any way compel 
the plaintiff* to prove, but if he wants him to go 
on he must abandon his rule. But here there 
is the atnoimt which the defendant has paid into 
Court in lieu of bail awaiting the cause, and I 
think it is very unfair to the dcfcinlant that his 
money should be thus locked up, and the plain- 
tiff’ not he compelled to g<» on. I ran find no 
authority which in any way interferes with my 
granting tins rule which is reejuested by the de- 
fendant, and therefore 1 think it should be 
ubsoliite. 


which 

Petersdorff' now showed cause. It was ad- 
mitted tliat tlie letter could not be considered 
as a sufficient ackriowhidgnient to take tlie case 
out of the operation of the statute, unless the 
(k)urt was satisfied that it contained a distinct 
and ])osit.ive admission of the existence of the 
debt sued for, and that such admission was not 
subject to any condition which went to negative 
the iraplieil jiromise to pay upon request, as al- 
leged in the declaration. {^Wild., C. J. For 
what amount is the letter an admission ? You 
would recover the sum due not by force of the 
, admission hut by force of other evidence.] But 
I that slioiikl make no diff*erencc, as there were 
j authorities to show that evidence was adrais- 
sil)le for the purpo,se of ])roving 1# > what the 
written rnemoramluni applied, and in the pre- 
8e‘nt case it was submitted the defendant’s letter 


Rule ahsolute, security to he put in within a contained, in ot’ncr respects, a sufficient pro- 
fortniyht, otfienvise the defendant to be entitled raise to avoid the operation of the statute. 
to take his money out of Court. Parry y in support of the rule, was not heard. 


Per curiam. The construction of the letter 


could not be put higher than this. If you press 
Catut of Camman me, i must take the benefit of the Insolvent 


Goodlake v. King, liaster Term, 1848. 

STATUTE OF LIMITATIONS, — At KNOWLEJJO- 
MENT OF DEBT. 

Where, in reply to the plaintiff^s demand of^ 
payment of a debt^ the defendant wrote. \ 
saying that his present position precluded 
his compliance with the plaintijfs reason- 
able demand, and that, if pressed by his 
creditors, he would be obliged to have re- 
course to the Insolvent Court, but that, if 
so. the plaintiff* s claim should never be 
prejudiced thereby, every farthing of which 
h*‘ {the defendant) hoped at no distant time 
to he able to pay. Held, that such letter 
did not import a sufficient promise to take 
the debt out of the operation of the Statute 
qf Lhiutations. 

Thi» was an action on a promissory note. 
Amongst other pleas, the defendant had pleaded 
the Statute of Limitations in bar of the action, i 


Act, and if so, you shall not be in a worse situ- 
ation than you are now, and ray intention at 
present is, that I will pay you when 1 can. If 
it imported anything, it was a prosjiective pro»- 
raise to pay some account due, as soon as the 
defendant was able, and was not, therefore, 
sufficient to take the case out of the operation 
of the statute. 

Rule absolute. 

Court of 

Done V. Waliey. April 19, 1845. 
SURETY. — CO-SURETY. — KYIDRNCE. 

A surety in a bond may recover contribution 
from a cosurety, although at the time of 
becoming surety he takes a promissory 
note from the principal as a collateral se- 
curity for the amount. 

Evidence may, however, on the part of the 
defendant, be submitted to the jury, from 
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which the jury are to conclude whether^ in | therefore be regarded a being a security to the 
taking such promissory note, the plaintiff exclusively* and that the plaintiff, by 

received it as a collateral security ovly^ or jjeceiving such security, had, to the amount^ of 
as a waiver of his right to contribution as ; tluit seciirity, exonerated the defendant. This 
against the defendants i was an equitable action arising entirely out of 

T « .A equitable matters, and when the surety has re- 

Debt for money pan . Plea, except, aa to ^ collateral security, the action could 

25f., never mt ebted, and part of that sum paid ; n.-iinlained : no case was to he found in 

1 o ,ourt. 1 his was an action for eontnlm- ; j.j^g books in whicli such an action had been 
tion 1,y one co-secunty against the other, and ; „ 

brought to recover the moiety of >a0/ , the : promissory note, and if libs action for con- 

amoiin: paid by the plaintiff upon the bond, tr.bntion could be maintained. sbenngbt recover 

tried betoie Mr. , ustiee . laule, nioney a second time : ihi.s could never be. 
at Chester lt ;vas suited ni the opening of the Ksp. Cs, and other eases 

case, tluil the idaintiff refused to sign the bond: !.«,/, p/cb/A v. linril/nmitc, \ 

as surely until she bad returned to her a bill of ■ 7,;rf„.rn r/,v, 2 B. & 

exchange for .00/., upon wbieli she was liable p p you couUnd that in 

as security for the same pruieipal in respect of ; , j.,,V the facts exonerate the defend- 

mone^ys nue to anoilier person, and hud i w, 

cfcivedfrom the principal, by vyay of security i ‘ B. In Ibis case there must be 

on the pro, sent delit., a promissory ntbe for ; „„ ^,, 1 ^ .piestion refdly is, whether the 

250/. Anobjection was tl.en taken by the de- : taken as a collateral se- 

endant, tliat tins action could not, under surdi ; j.,,rity only, or whether it was an e.vjiress con- 
cinuimstanccs be rnaintamed. I Ins objection J extinguishing the plaintdrs right to con- 

was oierriiled. hvidenee was then given <*' j ti ihution. 1 am clearly of ojiinion the liability 
the bond, the bankruptcy o the principal, and ; ,he defendant was not cvtingui.slied by the 
payment of the amount ; whercuiHin a verdict i ..jaintiff taking the promissory note, 
plaintirt for the ^ .. s' . * 


the 


full 


was returned for 
amount claimed. 

Evans now mov^cd for a rule to sliow cause 
why there should not be a new trial on the 
ground of misdirection. He contended that 
this action could not be maintained. The de- 
fendant was in no way a party to the trans- 
action of tlie promissory noic, and that it must 


Parke, li. d’hc question is quo animo, the 
jiroinissory uot<^ was given. If, as the defend- 
ant contends, it was given as a security to the 
plaintiff only, and not to the deleniiunt, that is 
a fact which the defendant should have made 
out to the jury 

Rolfv, B., and Flati, B., concuiTcd. 

Rule refused. 


ANALYTICAL DIGEST OF CASES. 

UKI'ORTKD IN ALL THE COURTS* 


@^ourt0 of “lEqiuti). 
PLEADINGS, 

[For the previous Sections of this Series 
the Digest in the present Volume, see 


application ought to be made to the Court for 
liberty to amend, without prejudice to the ax>- 
peai, and not a simple application to aniend 
before the Master. Boyd v. Boyd, 35 L. O. 
214. 

ANSWFai. 


Law of Attorneys, p. 18. 

Law of Wills, p. 37. 

Courts of Equity, 

Construction of Statutes, p. 58. 

Law of Property and Conveyancing, p. 75. 

Principles of Equity, p. 103.] 

ABATEMENT. 

Re-delivery of documents deposited in the 
Master's office ordered, on petition, in an 
abated suit. 

In an abated suit, the Master has not juris- 
diction, under the doth Order of I82S, to di- 
rect the re delivery of papers deposited in his 
office. Alderman v. Bannister, 9 Beav. .516. 

AMENDMENT OF BILL. 

Exceptions for impertinence, — Appeal, — 
Where an app^ &om a decision of the Master 
o^ exception for impertinence in an answer was 
pending : Held, that in such a case a special 


Impertinence. — An answer cannot be reftfrred 
for impertinence after an objection for want of 
parties raised by it has been set do\vn to be 
argued by plaintiff. Lovell v- Andrew, 34 
L. O. 301. 

APPEAL. 

See Amendment of Bill ; Parties, 7 • 
creditor's suit. 

See Parties, 7- 

demurrer. 

1. Co-defmdanfs interest , — It is no ground 
of demurrer by one defendant that a co-de- 
fendant appears by the bill to have no interest. 
Roberts v. Roberts, 2 Phill. 534<, 

2. Injunction, — A plaintiff having a demand 
against the firm of Francisco lizardi, & Co*, 
filed a bill against Helena Lizardi, alleging that 
the firm was represented by her.** A de- 
murrer was allowed. 

A demurrer allowed to a bill filed by the 
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agent duly authorized, and minister plenlpo* 
tentlary of a foreiffn state, in respect of rights 
of such state, on the ground that the state was 
not projierly represented. 

The allowance of a demurrer to the whole 
bill puts an end to an injunction, though liberty 
is given to amend. Schneider v. Lizardi, 9 
Beav. 4()L * 

3. lielivf inconsistmit vntk former decree . — 
Jn 1841 ), the plaintiff claiming an e&tatc under a 
will of 181.0, filed his bill to impeach a subse- 
rpient will of 1818, which displaced his title, 
hut had ever since been acted on. It appeared 
on the face of the bill, that on the testator’s 
death, his heir, who was the plaintiff’s father, 
disputed the will of 1818 ; bat he afterwards, 
in 1820, confirmed it, and purchased a part of 
the property from the trustees claiming under 
it. 'J’he heir afterwards sold the benefit of the 
contract to the j)laintiff, who obtained posse.s- 
sion before the completion of the contract; and 
the trustees having corninenced an action of 
ejectment against him, the plaintiff filed his hill 
against the trustees, and the parties claiming 
beneficially under the will of J81S, contesting 
the will, and })raying that its validity might he 
ascertained, and, if valid, then that the contraei 
might he specifically performed. At the hear- 
ing, in 1833, so much of the hill was also dis- 
missed as against all the parties except the 
trustees ; and a specific performance was de- 
creed, No objection being taken, the Master 
reported in favor of the title, and the report 
was confirmed ; //e/r/, that the decree in the 
first suit, being inconsistent with the relief 
prayed by the present bill, it ought not to have 
been fileu without the leave of the Court ; and 
a general demurrer was allowed, hainbriyge 
V, Baddvley^ O^Beav, 538. 

4. Ihmhtful point lift to the hearing. — In 
1805, A, H. purchased an estate with the money 
of C. il., and executed a mortgage to secure 
the amount. A. B. was evicted, and he died 
in 1812 , C. 1). died in 181(i. The same indi- 
viduals represented both A. il. anti C. /)., and 
in lH45 tin y established, under the covenant 
for title, a claim against the vendor’s estate, 
for the amount of the purchase money. The 
residuary legatee of C. D. filed a bill in 184(i. 
against the representatives, to r^cover the 
amount ; the Court thought, that there was so 
much probability, at least, of their ultimately 
establishing their equity; that it oveiTuled a 
demurrer to the l)ill, leaving the question to the 
hearing. Norman v. Stibg, 9 Beav. 560. 

See Bill of Review, 4, 5. 

DISCLAIMER. 

In a suit by a second mortgagee to foreclose 
and red(*em, certain defendants, including the 
provisional assignee of the insolvent mortgagor, 
disclaimed. They were, however, brought to 
a hearing, and it then appearing that tliere was 
ihsufiicient to nay the first mortgage, the plain- 
tiff declined taking the account. The bill was 
dismissed as against the disclaiming defendants, 
without costs, and the first mortgagee alone 
was held entitled to his costs. Gibson v. 


ses fr JPouris of Equity^ 

iticoi j QibsoH y^Mssiqerj Gibson v- Sburgis, 

0 Beav. 403. 

DISMISSAL DP BILL. 

Answer. — l6th, 66th and 68 th Orders of May, 
1845. — W here, through the negligence of 
plaintiff, certain defendants have not answered 
the bill, afid one of the defendants is entitled to 
move to dismiss the bill for want of prosecu- 
tion, a motion for that purpose by such defendant 
granted, and the bill ordered to stand dismissed, 
unless ])laintiff filed his replication within a 
given time. Baldwin v. Damery3l L. O. 358. 

HUSUAM) AND WIFE. 

See Parlies y 4. 

INJUNCTION. 

See Demurrer, 2. 

IMPEim.XENCE. 

See Answer : Amendment (fBllL 

MISJOIN DER. 

Contingent interest . — H — Nejct. of kin, 

— The contingent interest of a testator’s widow 
under an ultimate limitation of personalty, in 
the event of the death of all his chiidreii under 
21, “to those who would then be entitled, 
under the Statute of Distribution,” is suffieient 
to make her a proper party, as co-plaintiff with 
her children, in a suit for administration of the 
estate. Roberts v. Roberts, 2 Phill. 534. 

MOUTOAGOR. 

See Parties, 5. 

MULTIFARIOUSNESS. 

1. Wliere a bill prays for a general account, 
as against two defendants, and it aj)pcars that 
one of them is connected with the plaintiff, 
merely as being the endorsee of a 1)111 of ex- 
change accepted l)y plaintiff, A Jlemurrer for 
^nullifariotisness allowed. Knilt v. Chadwick, 
34 L. O, 251. 

2. If an entire case be made against one de- 
fendant, another defendant who is ]>artially 
connected with the transactions of that case, 
cannot demur to the hill for multifariousness. 
Knill v. Chadwick, 34 L. O. 545. 

PARTIES. 

1 . Suits by some of a class on behalf of all . — 
Costs . — J I it a ess . — Competency . — W' here a suit 
is instituted hy some of a class of persons on 
behalf of all, those individuals of the class only 
who are actually named as parties to the record, 
are responsible to the defendants for costs. 
And, therefore, in a suit by some on behalf of 
all of the guardians of the poor of a parish 
against a party alleged to be a defaulter to the 
parish funds, hehiy that a person who had been 
a guardian at the commencement of the suit, 
and one of the committee of guardians who 
authorised it, but was not actually named as a 
party to tliC record, was a competent witness 
for the plaintiff, notwithstanding his liability 
as between himself and the other guardians, to 
contribute to the costs of the suit ; sucli lia- 
bility being one which could not be enforced 
in that suit, and hie incompetency, by reason 
of interest as a rate-payet, 'Wttg t^moved by 
the stat. 3 & 4 Viet. c. 26. Scott v. Pascall, 
and Pascall v. 2 Phill. 390* 
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2. Appeal, — Where an objection for want of 
parties is allowed at the hearing of the caupe, 
the plaintiff does not, by taking the usual order 
that the cause should stand over with leave to 
amend, preclude himself from appealing from 
the decision on the objection. Dauis v. 
Chanter^ 2 Phill. 645. 

3* Personal representative, — A fund was al- 
leged to have been carried in an administration 
suit, to a separate account intituled the gene- 
ral accfount.” In another suit, to give effect to 
the assignment of a share of the fund, held^ 
that the legal personal representative of the 
testator was a necessary party. 

The ultimate limitation of a legacy was to a 
party's personal representatives or next of 
kin.” Held, that both classes must be made 
parties to a suit affecting the fund. Salmon v. 
AridersoUy {) Ileav. 445. 

4. Husband and Bill against a hus- 

band and his wife for the specific performance 
of an agreement made by the husband for the 
sale of an estate to the plaintiff. Tlie bill al- 
leged, as the grounds for making the wife a 
CO- defendant, that she claimed an interest in 
the purchase-money, and had taken forcible 
possession of the title-deeds, and refused to 
part with them, unless her claim was satisfied. 

The C/Ourt held^ that she was improperly 
made a defendant, and allowed a demurrer by 
her, for want of equity. Mansion v. Bradshaw, 
15 Sim. 192. 

5 . Morir/agor, — Mortgagee , — Redemption . — 
In a sixit to redeem against a devisee of the 
mortgage', an account of the rents received by 
the devisor may be obtained, without his being 
represented on the record. Trulock v. Robey, 
15 Sim. 277. 

6. Trustee %nd cestui que trust, — Hindenae as 
to parties constituting a class. — To a suit by i 
one or more cestuis que trust against trustees, 
alleging that the truest fund had been investecl 
on improper security, and seeking to have it 
restored, all the cestuis que trust of the fund 
must be parties; and if the fund be hdd in 
trust for a class of persons, there must, before 
the cause is heard on the question between the 
plaintiffs and the trustees, be evidence that all 
the members of the class are before the (^ourt. 
PhiUipson v. Gatty, 6 Hare, 20. 

7. Admission of assets. — Payment of legacies. 
— Creditors^ suit. — The admission of an exe- 
cutor by his answer in a creditors’ suit, that he 
had paid certain legacies bequeathed by the 
testator, is not an admission of assets, enti- 
tling the plaintiff to a decree against the execu- 
tor for payment of his debt without taking the 
account, when the bill does not specifically 
charge the defendant with having made himself 
personally liable, but prays that an account 
may be taken, and the estate administered in a 
due course of administration. 

Whether such admission of the payment of 
the legacies by the executor is a conclusive ad- 
mission of assets in any case : Qtuere F Savage 
V. Lane, 6 Hare, 32. j 

Pasos cited in the jiadgmeiit ; Woodgate v. Field, I 


t Mare, til ; Rogers v. Soutten, t Keen, 
598 ; Collis v. CoUis, t Sinu 366, 

8. W^hen the testator, in his lifetime, con- 
veyed to trustees the mines and minerals under 
certain lands, upon trust for himself (the tes- 
tator) for life, and after his death upon trust 
for sale, and out of the proceeds,— Ist, to pay 
all his. debts, so as to discharge his real and 
personal estate therefrom ; 2ndly, to apply 
3,000/. to the purposes of his tvill ; and lastly, 
to divide the surplus amongst certain persons 
therein named — the persons to whom the sur- 
plus is thus given are proper parties to a cre- 
ditors' suit, seeking to follow the real as well 
as thej)ersonal estate of the testator ; but the 
Court may, in its discretion, inalic a decree for 
administration in their abseinte. Savage v. 
Lane, 6 Beav. 32. 

9. Legacies charged on real estate. — Devisees 
in trust. — In a suit since the 30th Order of 
August, 1S41, to establish the claims of credi- 
tors of a testator against his real estate devised, 
legatees, whose legacies are charged on such 
real estate, are not necessary parties, where 
there are devisees in trust, having the powers 
specified in the Order. Ward v. Bassett, 5 
Hare, 179. 

(Uise cited in the judgment: Miller v, Huddfe- 
stono, 13 Sim. 467. 

10. Bill for redemption* **— Tenant for life 
who had, demised interest for 200 years. — A., 
having a life estate, with remainder over in 
strict settlement, snbject to a mortgage of the 
settled yjroperty for a term of 1,00() years, de- 
mised tlie property for a term of 200 years, if 
he should so long live. A jairchaser of the 
term of 200 years filed his bill to redeem the 
termor for 1 ,000 years, who was the first mort- 
gagor of the estate : Held, that A., the owner 
of the life estate, subject to th* term of 200 
years, was a necessary party. Hunter v. Mack- 
lew, 5 Hare, 23S. 

J 1. Trustees of real estate for sale at a future 
time . — Cestui que trust. — In a suit to execute 
the trusts of a will devising real estates to 
trustees for certain persons for life, anil after 
their decease, for sale, with power to give dis- 
charges for the yiroceeds and the rents and 
profits, and with a direction to stand possessed 
of the monies to arise thereby, upon trust for 
the children of the tenants for life, the5 trustees 
and the tenants for life being defendants ; but 
there being no power of sale until after the 
death of the tenants for life, the ('ourt, not- 
withstanding the 30th Order ot August, 1841, 
directed that the children ot the tenants for life 
should be made parties. Cox v. Barnard, 5 
Hare, 253, 

12. Illegal association. — Odd Fellows, — A 
bill filed by certain members of a lodge form- 
ing part of an association called Fhe Inde- 
pendent Order of Odd Fellows,” (which con- 
sists of many corresponding lodges and many 
thousand members,) against other members of 
the lodge, complaining of being excluded from 
the lodge, and praying for a jleclaration that 
such exclusion was illegal and void, and for an 
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^munction to restraiB the defendants from ap- 
pl^^ng a sum of 148^. 3^. 4r/. otherwise than 
ftccordtug to the rules of the lodge^ and for an 
accotint^ if necessary, of all the property and 
funds of the lodge, and a declaration of the 
rights and interests of the parties, and for all 
neocssary directions for giving effect thereto, 
and for an injunction and receiver, and general 
relief : Held, on demurrer, not to he a^case in 
which an injunction would be proper without 
other relief, or without view to other relief. 

Held, also, that it does not belong to the 
functions of the Court to make a decree con- 
taining declarations of right alone, or, in such 
a case as the above, a declaration of rigbl^ »tid 
an injunction. 

Held, further, that tlie only relief sought, in- 
dependently of this injunction, was such as the 
Court could not grant with the parties then be- 
fore it ; and that, as tlie defect could not be 
remedied without rendering this suit un- 
manageable, leave to amend ought not to be 
given. 

Qweere, wliether the above association is legal, 
and wlicther a Court of E(juity will recognise 
a contract of association, whicli, although 
morally laudalile, is, from the numl)cr of per- 
sons concerned in it or otherwise, of such a 
nature us not to enable any of the established 
judicatures of the realm to <leal with it bene- 
iicially, or whether such associations must not 
be left to regulate themselves by a moral rule, 
without judicial interference. Clough v. Rat^ 
cliff'e, I t)e G. & S. Kil. 

cited in die judgment: Lloyd v. Louring, 
6 \’es. 77S; Vmi Saiiduu v. Illooro, 1 [\uss. 

470-‘^ ; Beuumout v. Meredith, 3 Ves.ik 
i3. UU). 

13. Injtmrftou to restrain a^sserit to hill in 
parlinmvnl reftised on terms, — Shareliolders in 
an incorporated navigation company tiled a bill 
to restrain the committee of management from 
entering into or carrying into effect an agree- 
ment with the trustees of a projected railway 
company for unialgaiiiating the two undertak- 
ings. On the motion for the injuiudion, it aj)- 
peared from the defendants" aHidavits that the 
cor])orate seal of the navigation eompariy had 
been affi.ved to the agreement with the railway 
trustees : Held, that the railway trustees were 
necessary })arties to the suit ; and the motion 
ordered to stand’ over, witli leave to ainenfl the 
hill by making them parties. On the motion 
being renewed, upon the amended record, the 
Court refused the injunction, the navigation 
company and the committee of manageinimt 
undertaking not to apply any further part of 
the funds of the navigation company in any 
manner not authorized by the Navigation Acts, 
unless under the authority of parliament, and 
all the defendants undertaking to consent to 
the plaintiffs being treated as persons entitled 
to oppose the rmlway bill in parliament. 
Parser v. River Dunn Navigation Company, I 
I>eG. & S. 192. 

whethir a cestm que trust can have 
an it^unction to restrain his trustees from as- 


senting to a bin in paiSament. Parker v. The 
Dunn Navigation Company, 1 De G. & S. 192* 

14. Construction of Z9pi Order of August, 
1841. — On a cause coming on for argument 
under the 39th Order of August, 1841, the de~ 
fendant is strictly confined to the objection 
which he has raised in his answer for want of 
parties. Lovell v. Andrew, 34 L. O. 79. 

15. The assignee under the Insolvent 
Debtors^ Act of the husband of a person who, 
as one of the next of kin, was entitled to' a clis- 
Iributivc share in the effects of an intestate, 
was held to be a necessary party in a suit for 
the administration of the intestate’s estate. 
Whatfon'd v. Moore, 35 L. O. 369. 

PERSONAL REPRESENTATIVE, 

See Parties, 3. 

PLEA. 

Immaterial issue, — Plea to a hill of revivor 
overruled on a point of form, as tendering an 
immaterial issue. Andrews v. Lockwood, 2 
Phill. 398. 

Case cited in the judgment: Askew v. Towns- 
hend, 2 Dick. 471. 

RKVIEW, BILL OF. 

1. Error ajr[)aTent, — A bill of review for 
error api)arent on the decree, applies only to 
errors of form, and not to errors of judgment 
upon the merits. Trulock v. Robey, 2 Phill. 
395. 

2. After decree in a suit against the heir of 
A,, the plaintiff i)etitioned for leave to file a biU 
of review, alleging error apparent on the face 
of the decree, and also that the plaintiff had 
discovered, since the decree, that the defendant 
was the executor of A,, and that it was es- 
sential to the estahlishment of the plaintiff’s 
rights to hriiig the ilefendant before the Court, 
in his executoritil character. 

Petition dismissed, because a hill of review 
for error apparent, may be filed without leave 
of the Court and because the dcfenilant had 
admitted in his Jinswer, that .d.’s will was in his 
possession. Tmlock v. Robey, 15 Sim. 256. 

3. In support of a hill of review for error in 
a decree, the pleadings in the cause cannot be 
referred to. Nothing can he looked at but 
the decree itself. Trulock v. Robey, I ^ Sim, 277. 

4. Demurrer, — In a bill of review the error 
in the decree must be apparent on the face of it, 
and it is not sufficient to support such a bill 
Uiat under tlie prayer for general relief of the 
original bill, plaintiff might have obtained a 
fuller decree, it being admitted that he was not 
entitled to all the relief obtainable under such 
prayer. Trulock v. Robey, 34 L. O. 382. 

5. A bill of review will not lie in respect of a 
decree which granted the whole of the prayer 
in the original bill, although -it may appear 
from the pleadings in such bill, that the plaintiff 
is entitled to further relief than was specificity 
prayed for. The error assigned must be ap« 
parent on the face of the decree, Trulock v. 
Robey, 35 h. O. 114. 

REVIVOR. 

« 1. ForcostSi — ^The 
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the order of the Vice-Chancellor, (16 Sim. 1530, 
on the ground that the allegation as to the de- 
livering up of the documents, ought not to have 
been inserted in the plea ; but his lordship did 
not express any opinion upon the question, 
whether the rule that there shall be no revivor 
for costs, ought to be altered, in consequence 
of decrees of Courts of Ecjuity having, (under 
1 & 2 Viet. c. 110, s. 18,) the same effect as 
judgments at law. Andrews v. Lockwood^ 1 5 
Sim.’ 295. 

2. InsyJUcient probate stamp, — Negative plea, 
— To a bill of revivor filed by the executrix of 
the original plzdntiff, a plea of the statutes re- 
gulating the stamps on prohates, and averring 
that the stamp on the probate was insufficient, 
overruled, the Court holding that tlie plea 
should have been simply not executrix,” and 
that a plea in substance negative but in form 
affirmative is bad. Roberts v. Madocks, 35 
L. O. 97. 

\ business of 


gUPPLUMSNTAL BILU. 

1. Insolvent, — Assi^ee, — Where a sup|>lQ- 
mental bill had be^ filed against the general 
assignee of insdiwent debtors, and a creditor's 
assignee was appointed only 10 days before tiie 
hearing of the original cause, and two years 
after the appointment of the general assignee, 
and both causes were set down for hearing : 
Held,* a supplemental bill against the cre- 
ditor’s assignee was necessary. Parker v. 
Constable, Same v. Slurgis, 35 L. O. 9. 

2. A defendant to a bill in which a common 
decree to account has been made, may ask by 
way of supplement for a decree as for wUfm 
de/ault, arising out oi matter discovered by him 
in the Master’s office. Benson v. Morris, 35 
L. O. 63, 

WITNESS. 

See Parties, 1. 


THE COURTS. 


NISI PIUUS CAUSE LISTS. 


REMANETS FROM THE SITTINGS AFTER EASTER TERM, 1S4S, 

iSurrn’c Brnrfj. 


Middlesex, 


R. Sydney 

Johnson, Son, and W. 

S. B. Harner 
M. Frasor 
Adlington and Co. 
Blderton and IJ. 
Johnson, and W. 

Bocke 
Jno, Lewis 
Thomas jM. Parker 
Ablett 

Oliverson and Co. 
Pverest and Co. 

\V ontner 
Wm. Day 
Wood and B, 


W arneford 

Currie 

Same 

Hodgson and B. 
Warneford 

Tate 
J. Strutt 
Triaton 
Warneford 
Gregory, F. and Ca 
Kavenscroft 
W. Lane 
Miller 

HodgSon and B. 

H. J. Levy 
Warneford 
Vallance 

Sheannan and M. 
Brace and Co. 


S. J. 


S. J. 
S. J. 


Cahill 
Rowe 
Davies 
Williams 
Bastone 

Fiddes S. J. 

Crowther, admix., &LC.(inj.) 

Becke • 

Moon (stayed) 

Clerk (inj.) S.J. 

Neal 

Doe d. Peacock S. J. 

Cl utter buck 
The Queen 

Dawson S.J. 

Doe dem. Uump and an- 
other S.J. 

The Duke of Bruns- 
wick S. J . 

Pigott and others S. J. 

Same S. J . 

H ulse and others 
The Duke of Bruns- 
wick S.J. 

Brown S.J. 

Parratt S.J. 

The Queen S.J. 

The D. of Brunswick S.J. 

Bennett S. J. 

Leatham 

Lane S.J. 

Payne S. J . 

Robertson and anor. S. J. 

Soloman S. J . 

Duke of Brunswick S. J. 

Poe dem. Holmes and 
another S.J. 

Tilbury and others S. J. 

Knill S,J. 


Macdonald (stayed) 
(’of)e (stayed) 

W ilk iiison (stay ed ) 
White way (ioj.) 
Robs (i^UO 

Win. Toogood (inj.) 

Ed wartis and another, sur 
viving executors 
Parish and another 
Conn op 
Hughes 

Ward (Uij*) 

FrcTe 

Carter, (inj.) 

Johnson and others 
Macken 


Cullum 

Ghislin 

Kill}- 

Clement and others 
Esdaile and others 

Baker 

Andrew 

Cusack 

Hardey 

James 

Gibson 

Simmonds and another 

Hooper and another 

Furl of Chestorlield 

Lord Valenti a 

Howard 

Pearson 

I’rice 

Drummond 

Richmond Railway Co. 


Dt. Bolton 
-Prom, (.’hesler 
From, Howard 
From. JMardon and F. 
l)t. Chadwick 
Prom. Campbell anil A. 

J)t. AVilliamson 
Dt. llekne 
pro. iyowis 
Pro. Burrell 
Pro. Carlon and H. 

Eject. Vizard ami Co. 
Pro. Bfdl 
Imlt. K. i.ewis 
Pro. Wright and Co. 

Ejt. Jennings 

Ca. H. (hockcr 
F, Is.sue, 'fow.scy 
F, Issue, Kspiii 
Cov, Venning 

Ca. VV. Berry 
Pro. Marten and Co. 

Pro. Birch and B. 

Perj. Walter and P. 

Ca. H, AV. Vallanco 
Hicks 

Ca. Hoppe and B. 

Ca. Kilgour and P« 

Pt. Gregory and Oo. 

Pro. Rickards and W, 
Pro. S. Abrahams 
Ca. Crocker 

Tm* and Xjeot. Davies 
anfi Son 
Bt. Aldridge 
Dt, Bircham 
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Dyt« 

Bidbard Flare 
Potter and Co. 
Pros, in person 
Kiley in person 
Sargent 

Walker, G. and Co. 

Mortimer 

jr.W.Sloper 

Bi'cJcJey 

JVfnwe 

'i'ui ner nnd Sinn 
J.n. F. Lewis 
HoGjicr and Co. 
Flad^ate 

WilJouphby nnd J. 
W. K eight! ey 
Week ft 
li. Haven 
IVHDufl* 

Hill nnd II. 

H. E. Broivn 
Kirk 
J. Strut 
Solrs. 'I'rouRur)’' 
Same 
Grid ley 

HodgM<m and IL 
Tod dell 
Chas. Dod 
Oruf'tt'r 

Mourilynn and R. 

Vittiiiuu 

Hooker 

Hehl) 

Person 
Boulton 
Barrett and K. 

B. 1\ Smith 
1 vimey 
Sidiier 
J>, Kean 
Walker and Co. 
Abraham ' 

lUckley 
H. Walker 
Keghie 
B ire ham 
.laft. A. Silk 
Few Co. 
Hodgson and 1*. 
Tiiomaa 

Jlodgfion nnd )!. 
Cox and W. 

Lewis und L. 
Same 

J tunes Taylor 


Joel 

The Queen 

James S. J# 

The Queen S. J, 

The Queen S* J. 

Hammick 

Poe dem. Conant and 
others S. J, 

Bay 1 IS S, J. 

Sloper S. J* 

■ Nenzies S. J* 

Drayson and another S. J. 
Gardner 

Bradshaw and anotlier 
Gibb and anor, adins., Kc. 
Collins and anotlujr S. J. 
Dance nnd anothcir 
Houghton (a pauper) 
James S. J. 

Doo d. I'hilpott and anor. 
(5 eorge 

Queen S. J. 

Frail MiM. 

Dauhiioy S.J. 

Parratt S.J. 

The Queen S.J, 

Same S.J. 

Hell <10(1 another 
(!ocliraii(' 

Flic kin 
(iardner 
Palmer and wife 
M'Guire 

Rowcliff and J. 8. J. 
Young and another 
Ryan 

Cojipock S. J. 

Shaw and others S. J . 
Lenty S. J. 

Browning and otliers 
Dow’ling J- 

Black and wife 
Wnddy S.J, 

Doe d. Conant iS: ors* S. J. 
Morris und others 
Baldwin S.J. 

Morrell and another S. J. 
Ellis and u\. (iiauper) 
Heath 
Silk 

Tiloiisley S. J. 

Prosser, jun. S.J, 

\’ates 

Gregory and wife S.J, 
Poesev, dem. Richmond 
and others 
Doo dem. I'avlor 
Clark 

Doe dom. Fuller and anr. 


Stewarts 
tlouchett ' 

Llewellyn 

Hart and two others 
Hart and others 
Devonshire 

Davies 
Bleaden 
Seyler 
Duke, knt. 

Clarkson, sen. 

Dean 

Manning 

Johnson and another 

Kingsbury 

Smith 

Stephen and another 
Wilson (The Hon.) 
Hurst and others 
Hughes 

♦Smith and others 
Dixon, Esq. 

JMiipps, Esq. 
Elriugton 
Wm. Hunter 
Same 

IVIidland Railway Co. 

Young 

Armstrong 

Slade and wife 

Flint 

Storey and others 

Gregory 

Barham 

Sams (sued, &c.) 

Lander 

Elderton 

Sturgeon 

Suger 

Becke 

Soiithedon 

Smith 

Warner 

Smith 

Padwick Sc another 

Woollen and another 

Bercharett and ux. 

Fitzgerald 

Stones 

Stun ley Br. 

SwintOM 

Cults 

Clark 

Smith and another 
Patchling 
Christie 
Spark e 


Pro. Manning 
Indt. In person 
Dt. Tatham and Co« 

Indt. Walter 
Indt. C. Walter 
Tres. Portal 

Ejt. Harting 
Dt. Hartings 
Pro* Bennett and P. 

Pro* Pontifex 
Pro, Pontifex and M. 

Ca. J. Duncan 
Pro. In person ’ 

Issue from Chancery, Jones 

Dt. Wathen 

Piw. Chidley ^ 

Ca. Hartley 

• Austen and FI. 

Ejt. In person 
F. Issue Philp 
Sci. fa. Oli verson and Co. 
Fearon and Co. 
Weller 

Pit), Oldershaw 
Indt. Bennett 
Indt. Same 
Co. Williamson 
Ca. Coppock 
Tres. l^ike 
Ca. Barnes and Co. 

Ca. Gray and B. 

I*ro. Milton and Co. 

Tres. W. Williams 
Pro. H. H. Green 
Dt. Capron and Co. 

Ca. Webb 

Dt. Person 

Dt. Holmes 

Dt. Wiglesworth 

Pro. Blake and Co. 

Pro, Raven 
Dt. Person »-• 

Ejt. Uobifison 
lit. Davies and Co. 

Ca. Espiu 
Proms. Cauntlelt 
Ca. Sydney 
Pro. Gudden 
Pro. W. B. Davies 
Dt, Cox and W, 

Pro. Peddell 
Proms. Brooksbauk 
Dt. Gray and B, 

Ejt, J.andO. Cole 
Ejt. Horwood 
Ca. Clarke and Co. 

T. and E.ll. W. Cross 


Hodgson nnd B. Doe dem. Gregory & wife Hatch and another 


J,* S Beartfor Hatch— H. 
•B* ( T.Roberts for Green 


Newman 
In person 
lohn Rogerson 
V outig ami Son 
Bromley and A. 
Cree and Sou 


Cumins and another 
Freeman (pauper) 
Banning, admor., ^kc. 
Doe d. Brown 
M'Dowall 
Carter 


Stodman, jun. 

Rosher. 

Pickford 

Newport 

Boyd 

Utithank 


Dt. Archbutt 
Dt. Gedge 
Dt. Everest and Co. 
Ejt. Wells 
Dt. Hensman 
Pro, Lever 


E. J < H. and J . Lawford The Queen 


S. J . Kendall and four otlibra 


Ind. 


s 


Kendall, In person 
Binckes,G. Beckley 
Lunley, Lewie 
Bickle'y, In person 
Moore, Bower & Son 



Kennedy 

Wray 

Kumy 

Lawford 

Medina 
UpBtone 
S. Kord ■' 

W. M. Webster 
Same - . 

Thomas Walker 
Same 
Pilleau 
Pittman 
Jos. Row 
J. Sewis 

Kingston and S. 

Peseumeyer 

Govett 

Smedley and R. 

C. Pain 
Vyner 
Hine and R. 
Webster 

Hawkins and Co. 

Arnory and Co. 
Willoughby and J, 
Hayston 
Everill 

Rickards and W. 
Kingdom and S. 
P>yte 


l>yte 

Wycho 

Mpsterman 

T. George 

Rose 

Trail 

Brace and Co. 

Brandon 

Hart 

John Bell 

Z. Brooke 

Nixon 

Same 

Same 

Parker 
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Martyr 

S.J. Isaacson 

Ca. Jones and Co. 

PHt 

Chadwick 

Ca. J. and C. Rogers 

Dickinson 

* Benjamin 

F. I. J, A. Jones 

The Queen 

S.J. Kendall and others 

Bower 6c Son, for deft. 
Moore 

Finney 

Byers 

Tress. Baron, &c. 

The Queen 

Gough and others 

Indt. J. T. Church 

Howard " * 

S.J. Griffin 

Issue, Horwood and G. 

Hudi|on 

S.J. Twigg, (P.O.,) &c. 

Asst. Sharpe and Co. < 

Hill and another 

S. J. Same 

Asst. Same 

Gibson 

Ablett 

Dt. Roche and Co. 

Same 

Same 

Dt. Same 

Nairne 

S.J. VValker 

Pro. Bolton and Co. 

Rubidge 

Davies 

Tre.s. Hall 

The Queen 

Turner 

Indt. Hinde and P. 

Solomon 

Dunston and another^ 


sued, &c. 

Dt. J. Clayton 

Carpenter 

Bowen 

Dt. Young" and Son 

Chambers and another SLeo 

Pro. Walter and B. 

Abbott 

Hamilton 

Tn^s. Stevens and G. 

Vaux and another 

Mangles 

Dt. Young ami Co, 

Turrill 

S.J. Ditchburn 

Pro. Ashursi and Son 

James 

Mendes 

Bt. F, Harrison 

Doe dem . Surmon 

■ Castell 

Ejt. Bickley 

Laurie, knt., and others Clements 

Asst, S, Neal 

P'enton and another 

Rhodes and others 

lYo. Norris and A., Cragg 
and J, 

Taylor (P. 0, &:c.) 

S.J. Pocock 

Pro. Pocock and P. 

Lyall 

Brown 

Pro. Rosser and 1’. 

Dunston 

Boston 

Pro. Reynell 

Graham, sued, Ac. 

llanmer 

Asst. Church and L, 

Beodell 

Lilley 

Dt. Clark and D. 

Carpenter 

Winding 

Dt, Clark and C, 

Cornbloom 

Tile Honourable Brown- 
low . Cf'ciij commonly 
called Lord lirownlow 



Cecil (sued, &c.) 

Pro. Rickards and W. 

Marks 

Brise, sued, ^>lc. 

Pro. Letli bridge and M. 

Flock ton and otliers 

Hall and others 

Ca, Dodd and Co, 

The Queen 

Mary Dixon 

Saul 

Indt. 11. T, Roberts 

Bullock 

Dt. Jutsum jiud G. 

Smithe 

Reynolds 

Dt. Jhitijrson 

Doe dein. Darlington Kllpb 

ijt. Don III! ami Co. 

Anderdon 

Pollard 

Dt. Condell 

Bumeste (pauper) 

S. J. Bishop and another 

Pro. Chas. Berkeley 

Esau 

Harvey 

Pro, Kearns 

Wildo 

Smitli 

Pro, llertslot and S, 

Lowther 

Stothort 

Dt. Sewell and F. 

The Queen 

W. A. Ghislin 

Indt, Orchard 

Suggitt 

Cole and another 

Dt. Chilton and Co. 

G. Ghislin 

Gregory and another 

'J'res. Hodgson and R. 

Clerk 

Molludy 

Pro. Pittindrelgli and S. 


CCamman 

Middlesex. 

J, Duncan Stead S. J. Williams Cu. Hodgson and B. 

Clayton and Co. Hargrave S. J. Hargrave Prom, W. Cic R. B, Baker 

Melton Fearn S. J. Countess Waldegrave Prum. Pearson 

W. Smith Colmer S, J. Chappell, elk., &c. Ca. Capron and Co. 

T. Roberts Nathan S.J. Piggott Prom. Rickards and W. 

Lofty, Potter and Son Anderson S.J. Blackburn Prom. DruceandSon 

G. J. Shaw Archer S.J. Chapman Ca. A. Dobie 

Same Same S. J. Robertson Ca, Same 

Davies, Son and C« ^ Doe dem. Conant and 

anothA^r S. J. Holmes Eject* Vnllance and H 

J. Stnitt Parrett S.J. Lord Beresford and others Prom. W alker. Grant *and 

‘ \ ^ Co. 

Eidolon Newton S.J. Chaplin Prom. Fry 

Wm. Smith Headen Uavey and another Tree. Levy ; Woolley 
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DaTies^ Son, and C. 
Bayley and Janson 
J. Bin 

W. MovTick 

W. B. Davia 
Marten iind Co. 

T. llohorts 
H. Swan 
GiUmin 

Wrijclit and Bonner 
E* Elkins 
Lindsey 

llutfor and Trotter 
J. TJ. Turner 
Rutter and Trotter 
Burgoynes and Co* 
M* Lewis 
Pain and H, 
Petherick 
Webber 
S. M. Cooper 
IL Knigbt 
J. ri. llembory 
Rodman 
llosson 

J. D. Williams 
T* Roberts. 


Parker and another 

S. J. Parsey 

Cov* A. Haynes 

Cooper 

Debdfield 

Dt* Pike 

AmotL elk*, &c. 

S. J* London and N* Western 


Railway 

Dt. Parker and Co. 

Waller 

Marquis of Chandoa 

Dt, Currie and Co. 

Manwell, a pauper 

S. J*. Cbarrington and others 

Prom, Fry and Co. 

Stovel 

8, J. Mathias 

Pcom, G. Pope , 

Sibley 

8. J. Price 

Prom, Freeman and Co* 

ISTetileton 

Brook 

Co, C. Lever 

Williamson, a pauper Robinsou and another 

Ca. Crafts 

Smith 

Pritchard 

Tres. Strangways 

Hedges and another 

Bentley 

Allgood 

Jackson, exor.,&o* 

Parkes 

W. F. Walker 

Stringer 

Oollinson 

Prom. J, D. Williams- 

Morgan 

Field 

Dt. F. V. Field 

Pearson 

Pearce 

Dt. J. Todd 

Browne 

S.J. Hunt 

Prom, W.O.and W.Hunt 

Gannon 

S. J* Weiss 

Prom. Whitcombe 

Lomax, jun. 

Lomax, sen. 

Prom. White and Co, 

Doe d. Milner 

Perraton 

Eject. P. Richardson 

Avis, udmor., Ac. 

S. J. Nugee 

Ca. Gregory and Co* 

H, Compertz 

Koily 

Dt, T, Asprey 

Ray 

Macarthy 

Dt. Games 

West 

Bax end ale 

Tres. Tatham and Co* 

Snooke 

Michael 

Prom. vS, Yates 

Parent 

O’Keefe 

Dt. Wickens 

Taylor 

Denman 

Ca, J, Birt 

Poofc 

Tiithill 

Prom, Kempsons 


Court 0{ CrclirqLuer. 


Middlesex, 


A’Beckott and Co.’ 

Bid good and others 

Smith and another 

Dt. Wehpert 

J. A. Junes 

T^cke and another 

Ashton 

Dt. Silvester 

Hughes 

Boom an 

Chambers and another 

Jennings 

Covt, Grover 

Booth 

Gibbias 

Dt. Pryer 

A’Beckett and Co. 

Rich 

Pliillips, Bart, 

Dt, Combe 

Willoughby and J, 

Hawgood 

Chaplin 

Case^ Morphet 

Salomon 

Golding (pauper) 

Mncey 

Dt, Chirko * 

Dupieix 

F. T. Southgate 

Grew 

Hill 

Case, Rippingham 

Peters 

Stephens 

Dt. Bennett 

Horsley 

Summers 

Barnsley 

Dt. Miller and H, 

T. l.ewis 

Brown 

Scace 

Case, Randall 

Samo 

Edwards 

Same 

Case, Same 

W. & G, T, Woothroffe Man, son. 

Grant 

Pro. Otway 

Samo 

Man and others 

Same 

Pro. Same 

Gem and Co. 

Stejibens and another, exe- 
cutors, Ac. 

Liley 

Dt. Futvoye and Co* 

Same 

Same 

Secret 

Dt. Smith 

Nethersole 

Manning S. J. 

Wilkin 

Case, In person 

W. B. Davies 

Stones 

Menliem 

Pro, Gregory and Co. 
Covt. T, M. Vickery 

G. P. Wilton 

Anderson 

Rickotts 

G. B. Lefroy 

H. G. Robinson 

Black 

Hay 

Trov. E. Williamson 

Doe d. Wheeler 

Scott 

Ropln. E, Hodgkinson 

Same 

Wheeler 

Stiles 

Repin. Same 

Bowden and S. 

Elstow 

Downe 

Dt. Palmer 

Selby and M- 

Palmer S. J. 

imty 

Dt. May 

Hunt and Co. 

Wilts, Somerset and Wey- 
mouth Railway Co, 

Jackson and another 

Dt, Singleton — Sowton 

Sudlow and Co* 

Farrar, admix., Ac. 

Watson 

Pro, Sowton 

Walter Justice 

Williams 

Deacon and others 

Pro, Tilleard and Co* 

S. B. Vaughan 

S. R. Healey 

Storey and another 

Pro. Robson 

Same 

£. Healey 

Hiley 

Tres. Same 

White, Eyre, and W, 

Martin and others 

Fehotr 

Dt. C, Stanley 

C* Stanley 

Swabey 

Johns 

Pro. Walsh 

Willoughby and J. 

Cabb 

Harley 

Pko. 11. Hammond 

Gladatane 

Shartt 

Salomon 

Case, In person 

W, Fidbar. 

Torgand and another, as- 
stgnees, te. 

Lawrence and another 

Fro. Dickson and 0« 

Sams 

Williams 

Hudson * 

Dt. Bridges and B* 

Gregory and Co, 

^pbens and others 

WiBis and another 

Pro. Lowless and SOtt 

J. BMW May 

Harding & J. 

Brown 

Tm. M'LeodandS; 



DIGEST, AND JOUllNAL OF JURISPRUDENCE. 

SATURDAY, JUNE 17, 1848. 

— — “ Quod magis ad nos 
Pertinet, et nescire malum est, agitamu«/* 

Horat* 


Mil. COMMISSIONER FANE’S 
LETTERS ON iUNKRUPlX)\' REFORM. 


The London Committee for procuring an 
amendment of* the Uankruptcy and In- 


conclusions, as \vill lie presently seen, we 
decidedly diss(‘nt, hut liis suggestions are 
bold, original, and comprehensive ; he has 
been engaged for a period of nearly a quar- 
ter of a century in administering the I^aw 


I T I ^ n r r • Vi of Debtor and Creditor, and \vc concur with 

solvency Laws have published a senes of i />• « ..i ♦ i a xi 

Letters adclresscKl by Mr. Conmiissioner i 

Fane to William Hawes, Esq., the Chair- ' 

man of the Committee, on the subject of » the fullest and most careful 

Bankruj»tcy^form. Intheamnsinganddis-/^"*; 

cursm? speech delivered by Lord Eroughatn „ i .r .ai 1 ,.1 * 

- .1 Ti^ r r 1 i.1 • cessfulJv combats the inj^ion that persons 

in the liouse 01 Lords, some month 01* six . • v • i iT it \ 

1 . 1 r 1 1 in ludieiai situations ought not to advocate 

weeks since, on law reform, it was remarked, ^ , f 1 i.i * - 

, , , I . , \ I . I y. i.* 1 11 changes of the law, and remarks that in a 

tliat his lordship wholly omitted any allu- • ^ ® 

• a T> 1 i. T 1 * I f country where no minister of lustice exists, 

Sion to the ISaukrupt Laws, a branch or V /» i 1 i* . 

• . , 1 • I r 1 suggestions for legal reform can come from 

lunsprudcnce which for many years has i • i- • 1 i^i 

i 1 ti 1 • • 1 it *• no better source tlian the ludicial body, 

been favoured with his especial attention, mi i.u * 4- 

We know not whether hil lordship eon- 

ceivcs, that the alterations annually intro- <« j aware that an opinion very generdly 

duced under his auspices preclude the ne- prevails, in the profession, of wliicli 1 am a 

cessity for further amendirient, or has at member, that it docs not become persons in a 

length acquiesced in what, we are rather , judicial situation to advocate* reform, otherwise 

disposed to think, is the prevailing opinion ? '^han by private coinmunicationss addressed ^ 

of the community, that any suggestions for ! authorities. In this opmum however, 1 do 

/• 1 r X I'ir *' not concur. 1 reifret, indeed, that it shotuu 

useful reform must come from a different - . i ^ . 1 

^ . 1 , exist, for 1 am sure it ha^^ done mticn to ixn- 

source. However this may be, impressed j.aw reform labouni under 

as we are with the urgent necessity of ex- ’ g^eat disadvantages. AVe have no public 
tensive changes in this branch of the law, officer whose duty it is to consider it* la 
we consider it matter for congratulation i other countries there is a Minister of Justice* 
that the subject has been dropped by Ix>rd ! In this there is none, it is said, indeed, that 
Brougham, and taken up by others, who | the ^>**d Chancellor is Minister of Justice; 

seem disposed to consider it in a different j evident that h^ not time 

oT>ri If ? to pcrfonn thc functions of the office. His 

light, and with very different objects. I ; and other duties are so overwhelming, 

IS unnecessary for us to say with the London it k impossible he can undertake, in at 


Committee, that we do not pledge ourselves 
to all the opinions and views of Mr. Com- 
n^sioner Fane. Indeed, from many of his 
Ycl xxxyi. No. 1/J5S. 


dition, so extensive a duty as that of originat- 
ing reforms hims^^ or considering and ma- 
turing such as are suggested by others. Gan 

B 
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ovpected from the Attorney and So- 
;Ucitoi|f«6enerdl ? ITicy also are fully ocemned 
iWth oihet* most important duttea, and in 
of reform they can only act under the 
Section of the Lord Chancellor. Can we 
hope for aasistance from private members of 
the legislature ? I fear not. Advocates and 
ri^citors in parliament are rare]^ , very |^er 
ffpr reform, nor is it easy for th^tb procure a 
hearing. And, if an unprofessional member 
attempts to meddle with tne subject, he is soon 
deterred by finding himself involved in techni- 
cafities which he cannot muter. From whom 
then, it may be said, can aid be expected? 
I should answer unhesitatingly, from the 
JUDICIAL BODY. From them, indeed, assist- 
ance of the most valuable kind might be ob- 
tained. They understand the subject. They 
cannot but regret the evils they daily witness, 
and they rntml wish to remedy them/ 

The itominissioner s condemnation of the 
existing system, and his opinion of the 
effect of recent alterations, is, if possible, 
more decidcnl and unqualified than any ex- 
pressed in these pages. He says, ^^the 
Law of Debtor and Creditor has from time 
immemorial been the subject of universal 
complaint, and I believe that at this mo- 
ment it is tlie general opinion of the com- 
mercial classes, as it certainly is mine, that, 
except perhaps as regards debts under 20/., 
that law is in a toorse state than it ever 
toas*^ Now we have never scrupled to 
affirm that the law is bad and badly admi- 
nistered, but we do not believe the glaring 
frauds and corrupt abuses indignantly de- 
nounced by LorJ Eldon, in the passage 
from Vesey, which Mr. Commissioner Fane 
has selected as the text*' for his observa- 

! r ♦ ”The Ijord Chancellor took the first oc- 
) of expressing strong indication at the 

. frauds committed under cover of the Bankrupt 
Laws, and his determination to repress such 
practices. Upon this subject his Lordship ob- 
served with warmth, that the abuse of the 
Bankrupt Law is a disgrace to the country, and 
it would be better at once to repeal all the sta- 
tutes, than to suffer them to be applied to such 
purposes. There is no mercy to the estate. 
Nothing is less thought of than the object of 
the commission. As they are frequently con- 
ducted in the country, they are little more than 
stock in trade for the commissioners, the as- 
signees, and the solicitor. Instead of solicitors 
attending to their duty as ministers of the Court, 
for Uiey are so. Commissions of Bankruptcy 
are treated as matter of traffic — A. taking out 
the commission, JB. and C. to be his commis- 
sioners. They are considered as stock in trade; 
and calculations are made, how many commis- 
eions can be brought into the partnership. Un- 
less the Court holds a strong hand over bank- 
ruptcy, particularly as administered in the 


tibns, now exist. Jn this respect, at all 
eimnts, ibe mstenfi has; been inaprpved. 
statute 6 Geo. 4, cv 16^ also effected many 
desimble alterations^ in addition to cousoli- 
dating the law, but thesie amendments have 
been maired and rendered ineffectual by 
the ilLconsidered changes suba^uently iu- 
trodiio^ in fajud fl^^ ^ 

Mr. Fane’s first onslaught is on the 
system of pleading established in the Courts 
of Common Law in actions of debt. His 
views On this subject appear to us to rest 
upon what he must permit us to describe 
as a very transparent fallacy. Let him 
speak for himself ; — 

“ The Common Law Courts have never per- 
mitted the debtor, when sued, to plead what in 
the vast majority of cases is his real defence, 
namely, that he is unable to meet his engage^ 
ments. It is notorious, that in 19 cases out of 
20, 1 might say 49 out of 50, the defendant has 
no other defence to offer. There is nothing 
really in dispute. He knows that he owes the 
money, but he is insolvent, either in the sense 
of not being able to pay the debt at once, his 
means of payment being property, which he 
cannot immediately turn into money, or in the 
sense of being unable to pay more than a cer- 
tain number of shillings in the pound to all his 
creditors. In the one case his ground of re- 
sistance is, I cannot pay now ; in the other I 
cannot pay in full at any time. Now, that 
being the real truth in the vast majority of cases, 
one would have expected, that, if the Common 
Law really were, what some of its idolatrous 
worshippers would have us believe it td be, the 
perfection of common sense, it would enable 
such debtor to do what, as an honest man 
ought to do, state the truth. But no, the law 
does not permit him to do so, and never has 
permitted nim in any period of its history. It 
compels him either to admit that he owes the 
money, or to deny it.” 

The last proposition is hardly correct. 
When a creditor complains in the language 
of pleading, that the defendant has broken 
his engagement, the law does not oblige the 
latter either to admit or deny the obligation. 
If he cannot deny it, he is not called upon 
to plead at all, and the law assumes, as it is 
not denied, that the defendant admits he 
has entered into the contract stated and 
failed to perform it as alleged. The law 
does not indeed assume that men incur pe- 
cuniary obligations the^ are unable to fulfil, 
but it tests the capacity of the debtor to 
fulfil admitted obli^tions, and when he is 

country, it is itself accessary to as great a nuis- 
ance as any known in the land ; and known to 
pass under the forma of law.” , 6 Yes. Re- 
ports, 1. — Easter Term, 1801. 
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which he may be» wlieved from the, ^onse- 
i|uence$ 6f his de&ultf with aa* IHile iojur^ 
himself as is cbnsistei;^ mth i^ 
of his creditOTB. Thi^ we eohteiid^ is l^e 
principle of the lawv the practice^ we admit, 
is not alwEjrs in accordance with it. Let 
us see how it would be impiwed^^^ 
'Siystein which Mr. Fane suggests Were sub- 
stituted : — 


**The remedy,*^ he says, ^‘is to allow the 
debtor to tell the truth in his pleadings, to 
allow him to plead insolvency. Indeed, the 
law ought to go further, it ought, not merely to 
allow him, it ought to require him, at his peril 
to do so, and to punish him for not doing so. 

*1 perhaps it will be said, and what is the 
plaintiff to do ? Is he to be baffled by such a 
statement, a statement which may be utterly 
false? Here again the answer is plain. The 
insolvent ought to support his plea, by saying 
that he had filed, or was preparing witn all 
possible speed to file, on oath, in the proper 
Court of Bankruptcy, a full and particular 
statement of his debts and assets. His plea 
ought also to be an act of bankruptcy, and 
should entitle the creditor, if not satisfied with 
the statement when filed, or if he did not 
choose to wait for the statement, to drop his 
proceedings at law and proceed in bankruptcy. 
The debtor’s statement might show not in- 
solvency, as it is generally understood, that is, 
inability to pay in full at any time, but grounds 
for postponing payment, or it might show in- 
abihty to pay at any time. Whichever was the 
case, the creditor would have a fair opportunity 
of forming a judgment, founded upon a docu- 
ment, on oath, recorded in a Court of justice, 
what course he ought to pursue. If the debtor 
asked postponement, the creditor, having such 
ample means of satisfying himself that all was 
right, might be content to grant it. If the 
debtor offered a certain number of shillings in 
the pound, again the creditor might be willing 
to accept the offer. In either case the litigation 
would end. If the debtor were sued by another 
creditor, his course would be to repeat his plea, 
and refer to the statement already filed, and 
then that creditor would exercise his own dis- 
cretion, as to what course he should pursue. 
If the second creditor was dissatisfied, or chose 
to have a regular investigation in the Court of 
Bankruptcy, he might proceed in that Court.’^ 

We- confess ourselves unable to compre 
hend any great practical improvement in 
the system thus suggested. The debtor, 
satisfied of his own insolvency, does not now 
plead it, but he becomes bankrupt or in* 
.solvent, as the case may be, and if after 
notice of such bankruptcy or insolvency, or 
of its contemplation, the creditor chooses to 
proceed, he does so at his own peril, and 
derives no benefit from his proceeding. 


the hohiit 

- T . denied the right of 
pleiuliiig^#^ the dishoitest 

debtor is lenapbd tpi^plead a falsehood, 
this resnlt he ascribes 0 the operation of 
two le^lmles, both of which he considers 
founded hi error i~tlfe first, that an tidmo- 
ewn by a defendant hie interest h 

evidence for the pljaintiff ; the second, that 
the creditor who ^ets jtidghient and 
issues execution agfunst a debtor’s proper^ 
is entitled to priority of payment 
mode in which these rules are supposed to 
operate in defeating justice and promoting 
knavery, is so humorously described, that 
we are induced to print it, to the exclusion 
of graver matter. According to the learned 
Commissioner, the ordinary mode of pro* 
ceeding is as follows i— 

** As sQon as a bond fide creditor commences 
an action against a fraudulent debtor; the 
debtor looks out for a knave to help him. 
That he will soon find one, no one can doubt. 
‘Birds of a feather,’ it is said, ‘ fioqk toge- 
ther and certainly there are few puldic- * 
houses frequented by , fraudulent traders ^in 
which what political ecemomists call a * skilli^ 
labourer’ in the art of qbeating credi^tor^ is 
not to bo found. The ‘ skilled laborer * is 
desired to bring an aetibn against the knwviiih 
debtor for such sunt as will suffice to cover* 
the value of the pmperty it is wished to prx>- 
tect. To enable him to do so with plausibi- 
lity, and to provide against accidentsj an old 
stamp is procured, upon which a bill of ex- 
change is written, and this bill is accepted by 
the supposed debtor, and handed to the sup- 
posed creditor. The action is then com- 
menced. The defendailt admits the demand. 
This admvision, being presumably against iste- 
rest, suffices to establish the plaintiff’s case. 
Judgment is entered up. Execution issues. 
The sheriff seizes. The goods are valued by 
a sworn broker, and the sheriff passes them, 
by bill of sale, to the supposed creditor. The 
business is concluded, and the debtor is now 
ready to receive his real antagonist. Mean- 
while the proceedings of the bond fide Creditor 
present a melancholy contrast to those of his 
competitor in the race for justice. Whilst the 
one has been speeding through the mases of 
the law with the rapidity of a railway express, 
the other has moved, to use a phrase of Sir 
Walter Scott’s, ‘ like a fly through a glue- 
pot.’ However, as there is no real defence, 
the bond fide creditor at last gets judafment, 
and he too, having called in the sheriff, pro- 
ceeds to seize ; and then, after having paid all 
the enormous expenses incident to uie admi- 
nistration of justice, wliere justice is opposed, 
the fees of thoee who heve the issue of writs, 
the fees of his own attorney, pleader, and 
counsel, of the officers of the Court, of the 
juiy, of the sheriff and his officers, he disco- 
vers that, after all this outgoing, there is no 

H 2 
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iticomiTig, for there iir fradiing to srizc* It is 
true ibst he niajr liow commence a new pro^ 
to tey tM^faonesty of tbo previous s^ 
SMIFC ; but Willt what hope of success ? In bfe 
ftnuear he bad to establish an affirmative, 
mitiialy, that his debtor owed him so much, 
the evidence of which would naturally he 
within his own power, the questlbn depending 
on his own contract ; on the second occa- 
don, he would have to establish, not an affir- 
mative, but a negative, nameljr, that his debtor 
did not owe a third person anything; and this 
he would have to do, without any evidence of 
his oiou. the question depending not on any 
contract of Ais, and with the evidence of the 
pretended debtor directly against him, and in 
the face of that rule of law which says, that 
the debtor's admission of a debt is evidence for 
the alleged creditor. Of course, even against 
such odds, he mof succeed, but if he does, it 
can only be because his new antagonist is a 
knave, and a man of straw ; and of what value 
is success against such an antagonist? The 
judges may give judgment; but can the sheriff 
pice the fruits of it 

The remedy for this evil proposed by 
Commissioner Fane is certainly, as he 
admits, somewhat startling to legal pre- 
judices.” He suggests that effect should 
bo given to the rule equality is equity,” 
bjy enacting, that no creditor of a trader 
shall be allowed to take such goods 

’ in execution at common Inw, but that he 
shall be confined to such remedies against 
property as the Bankrupt Laws may give 
him*'* 111 other words, he desires to see 
the doors of the Common Law Courts shut 
against the creditors of traders, and tlie 
exclusive management of the affairs of this 
important and numerous section of the com- 
mumty given to the Bankruptcy Cornmis- 
siouers anti tlieir Official Assignees ! Here 
is reform with a vengeance ! There are 
few amongst tlie debtor or creditor class, 
we fancy, who would not think the remedy 
worse than the disease. It is enough, 
perhaps, to say that the suggestion is 
utterly impracticable. It would seem to be 
founded on the presumption that the whole 
number, or at all events, a large majority of 
persons in trade, against whom process is 
issued by tlie Courts of Law, are in in- 
solvent circiunstaucea, and fit subjects for 
the Court of Bankruptcy. A calculation of 
the numbers sued as compared with those 
who become bankrupt, w^ould prove how 
incorrect the assumption is in point of fact, 
and we should hardly expect to find even a 
Commissioner of 25 years standing, so 
enamoured ivith the Court of Bankruptcy 
UB to suggest that the affairs of traders who 
are not insolvent should be administered in 
that Court. 


Mr. Vane’s opimon as to the general 
fitness and irreaponsibi^ty of the persotna 
diar^d with the execution of process, and 
his oenunciatbn of the fee system, are not 
so mrieh at variance with our own vievr% 
fuul we shall take an eurly opportunity of 
calling attention to them, 

NEW BILLS IN PARLIAMENT. 

COPYHOLD ENFRANCHISEMENT EXTENSION, 

The Lord Chancellor’s Bill has just been 
brought in for extending the powers given 
by the Acts for the Commutation of Ma^ 
norial Rights, for facilitating tlui linfran- 
chisernent of Lands, and the Improvement 
of Copyhold and Customary Tenure. It 
may for the present be observed, as a 
matter of importance to the profession, 
that the Commissioners are to be autho- 
rized, with the assistance of the Taxing 
Masters of the Court of Chancery to fix a 
scale of Stewards' Fees; and the Stewards’ 
Fees are to be taxable under the provisions 
of the Attorneys’ and Solicitors’ Act, 6 & 7 
Viet. c. 73, 

HIGHWAY LAWS AMENDMENT. 

Sir George Grey has introduced a Bill to 
amend the Laws relating to Highways, for 
the purpose of a “ more efficient, uniform, 
and economical management,” mid in order 
that ‘‘ places now separately maintaining 
Highways, may be combined into Hisy’icts, 
and placed under the management of 
District Boards.*’ 

A Board of Way-Wardens is to be elected 
by the rate-payers and owners of property, 
(s. 1.3); and the Board is autliorised to 
appoint officers for the execution of the 
act, viz., surveyors, clerks^ and treasurers, 
(s. 23). The Clerk of the Board is to 
attend all meetings thereof, and give such 
notices and perform such other duties as 
the Board may require, (s. 26). The clerk 
and treasurer not to be the same person, 
nor can tlie partner of cither be appointed. 

NOTICES OF NEW BOOKS. 

A Compendium of Merca^itile Law. By 
John William Smith, of the Inner 
Temple, Barrister-at-Law. Fourth Edi- 
tion, by George Mo r ley Dovtdes- 
WELL, Esq., of the Inner Temple, 
Barrister-at-Law. Loudon : Benning & 
Co. 1848. 

In one of Mr. Wnrren’s recent lectures 
at the Law Institution, while recommending 
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tills new edition of one cf tlie late Mt. 
Smith’s great and elaborate works* he stated 
that he had seen lying on Mr. Smith’s 
tabled only a day or two befoi^ his ct^th^ 
his interleaved copy of the third edition, 
T\dth copious notes, contributing* in his own 
hand-writing, to an edition which he did 
not live to edit, and which it has fallen to 
the lot of Mr. Dowdeswell to prepare ibr 
publication. This fact is confirm(?d by that 
gentlemtui’s preliminary notice to the pre- 
sent edition, and undoubtedly adds greatly 
to its value. The altt rations and additions 
rendered necessary by the chiingcs which 
have been eflected since Mr. Smith’s death 
in December, 1845, appear to us to l)e 
characterised l)y care and judgment, and 
no more than a jnst deference to the text, 
with its distingiiisiied author’s manuscript 
additions, as al)ovc suggested. 

This work has l}een too well and too long 
known and established, both in this country 
and America, to admit ol* our entering into 
any explanation of its merits, which ha^ e 
been rej)eate(lly recognised by the most 
competent judges in this country, and l»y the 
late (uninent AmcTican jurists, (’hauccllor 
Kent, and Mr. Justice Story. After men- 
tioning facts like these, any commendation 
of ours ^vmdd apj)car superfluous ; but we 
may express owr oj)uiion that Mr, Dowdes- 
W'cll has j)crformed his duties, as far as we 
have been able to ascertain tlie fact, in a 
very Satisfactory manner^ The work is un- 
doubtedly mucli increased in bulk — Ijtfit in- 
evitably so, regard being had to tln^ ijuics- 
sant fietivity oi’ Parliament in commercial 
legislation, sinc(^ the death of Mr. Smith. 
If the present work were not in existence, 
we could [loint to no other that would for 
ail instant be thought a substitute for it ; 
which, cousidering the vast importance of 
the subject, is sufficiently singular, and con- 
fers great value upon tliis masterly perform- 
ance, which has so satisfactorily supjdii^d so 
signal a desideratum. 


DISPUTED DECISION. 

LARCENY. 


LAW OF 


A SERVANT TAKING HIS MASTER’S OATS 
CONTRARY TO ORDERS TO FEED HIS MAS- 
TER’S HORSES. 

The Quern v* Hllliam Priveft and Charles 
Goodkall, 

(Denison’s Crown Cases reserved. Pt. 2, p. 1 93.) 

The prisoners were tried before Mr. Justice 
Erie, at the Spring Assizes for the county of 
Hants. It was proved that the prisoner? took 
from the floor of a barn, in the presence of the 


thresher^ Avo s^ks unWixmowed oiite, 
secreted teem in a Ipft for j>nrp6si& ^ 
giving them to teeir they f>cihg 

carter aud carter’s b6y, b^t not being answer: 
ablest all for the cbudttiofl of apjicarahcc^ 
horses. ^ * 

The jury found t:haf tfre^ took owfA* with 
intent to give them to their metsfePs k&rses, and 
without any intent of applying them far their 
own private benefit, 

Ttee learned judge reserved the case for the 
opinion of the judges on the point, whether the 
prisoners \vcre guilty of hifcetiy. ' 

Lord Denman, (>. J., TiiUlal, C, J., Parke, 
II., Patteson, J., Wiiliains, J., Coltmrin, J.,’ 
RoHcy B., Wightinan, J., Cvessweli, ,1., ISrlei 
J., aud Platt, B., met to consider ibis 

The greater part of the judges pivsent, (ex- 
clusive of Erie, J,, and Platt, B.), a]>p< atv'd Jo 
think that this was larceny, because, i he prison,, 
ers took the oats knowinylif against the will of 
the and without colour of titb' or 

thorltij, with intent not to take temporary pos- 
session merely, and then abaiulon it, (vvliich 
would not be larceny,) but to take the entire 
dominion over them ; and that it maile no difer^ 
ence^ that the taking was not lucri causii, or that 
the object of the prisoners ms 4o apply thuthmgs 
stolen in a wag which was ugaiml the wish of 
ihs owner, but might be bemgicml to him. But 
all agreed tlmt they were bound by the previous 
decisions, to hold this to lie larceny, though « 
several of tbcih expressed a doubt if they 
should have so decided, if the matter weie rm 
integra, 

Erie, J., and Platt, B., were of a diflermt 
opinion ; they thought that the former decision 
proceeded in tliii opinion of some of the judges 
on the supposition, that the prisaners woulcl gain 
hy the taking, which u^is negatlvctl in this 
case ; and they were of opinion that the taking 
was not felonious, because to constitute larceny 
it was essentia I that the prisoner should mtmd 
to deprive the owner of the property In the^/oodM, 
which he could not, if he meami to apply U to 
his use.. 

We liope it will not he thongiif disre- 
spectful to llie very learned judges who 
considered tliis case, if w e venture to regret 
that it was not argued by counsel. Eve^ 
lawyer knows that a cast* decided alter full 
argument differs Tiiaterially in value from 
one whicli was fleeided without any argu’- 
ment at all ; and it will scarcely be denied 
that no set of men, be their knowledge and 
aWlithiS ever so gi'eat, can at a given time 
weigh all the and cons of a case as 
efficiently as if the task of suggestion had 
jbecn assigned to counsel who had prepared 
themselves beforehand, and that of judging 
alone had been left to the B^^nch. And as 
we believe this decusiou to be unsatisfactory 
to the Bar, and repugnant to the common 
notion of theft entertained liy the [>ublic 
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at large, we shall respectfully offer such, 
riasoM all might have been urged bti behalf 
of the prisoners had the case “been atgrfifd 
Imfore the judges. 

> It is observable that the decision extedds 
the definition of larceny farther than the 
actual facts of the case require. The jury 
find by their special verdict that “ the 
prisoners took the oats with intent to give 
them to their master^s horses, and without 
any intent of applying them to, their private 
benefit thus not finding whether or no 
they meant thereby to do their master an 
injury ; the judges pronounce that matter to 
be quite immaterial, and hold it tO be 
larceny, even though the object of the taker 
might be indifferent, or even beneficial to 
the owner of the property. So that, coupling 
the actual matter decided with the principles 
enunciated, this broad proposition seems 
to be laid down, — That any taking con- 
trary to the known will of the owner, w'ith 
an intent to deal with the property so as 
necessarily to deprive the owner of the 
apecijic tiling taken, is a larceny, though 
the taker never intended to lessen the pro- 
perty of the owner, nor to dispose of the 
thing absolutely as his own, but solely to 
benefit the owner by a new disposition of 
his property.’* 

The mere terms of this definition may 
cause lawyers to suspect its accuracy : the 
unlearned reader may judge better from the 
following illustrations : — 

A child is entrusted to n nurse, who is 
strictly charged to give it a certain quantity 
of milk in the day, and no more. The 
nurse tliinks the child would do better on 
more*milk, and therefore, wilfully disobey- 
ing the parents’ orders, to w horn the milk 
beioiigs, she gives the child more milk. 
She is guilty of larceny by taking this ad- 
ditional quantity of milk; and if the milk 
taken were more than \ 2d, in value, she 
would at common law have been "liable to 
be hanged ; and that although the child was 
much benefited by the increased allowance 
of food, and an eminent service thereby ren- 
dered to the parent. So if fanning 
wilfully sows AJ*s field with nine 
bushels of bats, when he is charged to sow 
it only with eight ; if his gardener wilftjly 
plants out roots in Febtuitry, when charged 
not to do it till 'Slay, and the roots conse- 
quently die ; his servant wilfully brews A"s 
beer with six strike of malt ; when charged 
to btew it only ; a pifinter wilfully 

paints hou^jwjitb threb coats of ^.’s 
paint, when chaigedVto pa^trlt! only with 
two : all these acts of miscohcLti^ would by 



the above definition , be larceny ! It is need.^ 
le^^to multi^^ It seems 

that if the above be correct, any 

wilful misapplicatibn pf property by 
servant, whereby the inaster is deprived of 
the specific articles so misapplied, is a 
larceny, even though the servant intended 
to benefit the master by such misapplica- 
tion. Now, though lawyers may call this 
larceny, people in general will never call it 
stealing. And as legal definitions of crime 
which are violently opposed to popular 
notions and common language seem to be 
erroneous somehow or other, it may be well 
to examine whether there be any error here, 
and if so, where and what it is. For in a 
constructive science like the law, the evil of 
an erroneous definition does not end with 
itself, but is made the basis of numberless 
other errors, which are perhaps much more 
important. 

We have said that the above definition 
seems to be deducible from the decision 
taken as a whole ; that is, from the facts of 
that particular case, and the principles of 
law which are there held to be applicable to 
those facts. It is, therefore, important to as- 
certain — first, what those principles are, and 
whether they are sound ; secondly, what are 
the actual facts, and whether the principles, 
if sound, really apply to them. 

First, The majority of judges seem to have 
held, that to constitute theft the intent 
must be to take the entire ilommw\ over 
the property and the two judges who were 
in the minority thought that the intent must 
be to deprive theowner of his goods , The 
majority say in effect , — The taker must 
intend to deal with the property as his own 
to all intents and purposes . The minority 
say in effect , — He must intend wholly to 
deprive the owner of his property . There 
seems, therefore, to be no difference of 
opinion among the judges in this particular 
ease, as to the nature of a felonious intent 
nor any ground for supposing that the prin- 
ciples there stated are incorrect. Secondly, 
The facts of the case are to be found in the 
special verdict, and if the doctrine of a 
fclon’ous intent, as above stated, applies to 
them, it must be because the jury have in 
effect found that the prisoners, at the time 
of the taking, intended to take the entire 
dominion over the property, and to deprive 
the owner of his goods.” For if it is con- 
sistent with the taking actually found that 
they had not such intention, it seems clear 
that the taking as actually found was not 
felonious. The jury actually found that 
** the prisoners took the oats with intent to 
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give them their master^s horses, and 
without any intent of applying th^n for 
their private benefit/* The only intent they 
find is the intent of giving thetn to their 
inaster’s horses, and the intent which they 
negative is the intent of benefiting them- 
selves. It i^ clear, therefore, that there is 
no express finding of an intent to take the i 
ehiire dominion over the property, and to 
deprive the owner of his goods/* Where 
^ then is the felonious intent ? Two grounds 
may be suggested for supposing the exist- 
ence of such intent, but neither of them 
seems maintainable. 

1 . It may be said that there is an implied 
finding of an intent to take the entire do- 
minion over the property ; for the intent to 
give the oats to the master’s horses must he 
deemed an intent to take the entire do- 
minion over the property,” just as much as 
if they had intended to pass them to an- 
other, either by way of gift, sale, or ex- 
change, or to destroy them ; any of which 
intents would be clearly felonious. 

But there seems this obvious difference 
between the two cases. Selling, giving, or 
exchanging away goods to another, or de- 
stroying them, is an assertion of a right to 
the absolute disposal of them by the takers, 
as completely as if they were their own, 
whereas the giving them to the master’s 
horses, and so changing their specific form, 
is not asserting a right of ownership at all, 
but only a right to apply to one branch of 
the master's service property entrusted* to 
them for another branch of that service, the 
application in either case being to the ser- 
vice of the owner of the property. In the 
case of a taking to sell, &c., the taking is 
at variance with the ownership of the mas- 
ter, in the present case it is consistent with 
it. The former is a breach of trust and 
something more; the latter is a breach of 
trust simply, and would be so legally, were 
it not for the technical rules of law, by which 
the possession of the servant is held to be 
the possession of the master. The former 
accords with the popular notion of theft, the 
latter with the popular notion of misconduct 
in service. The former consists in wrong- 
fully giving the oats of A, to JB. ; the latter 
in wrongfully sowing ^/s field with nine 
bushels of ^/s oats, when yon are charged to 
sow it with eight : in painting house 
with three coats of ^/s paint, when you are 
charged to paint it only with two : in brewing 
A's beer wit^ six strike of malt, when 
you are charged to brew it only with five : 
m giving A*h child two pints of A*% milk, 
when you are (barged to give it only one* 
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In all these cases you . assert a domiuioa 
over .^/s property^ and such.a dominiou as 
to prevent liim ever regaining his dominioii : 
over the specie articles so imsappUed. But 
you do not assert hn entire donainion over 
them, for you apply them in a manner con* 
sistent with his right of ownership, but 
wholly inconsistent with yours. Therefore, 
there is not, in point of fact, a disposal of 
the property as though it were ahsolutelg 
your own^ nor does any iutcution to do so : 
ever operate on your mind, or suggest itself ‘ 
as a motive ! Yet it is in the sui>posed 
j istence of this intent alone that the felony i 
I consists ! It seems, then, that the felom*» 

I ous element which the majority of the judges 
considered essential to larceny, viz., the in- 
tent “ to take the entire dominion over llio 
property,” neither existed here, in fact, nor 
was found by the jury. 

2. Let us now examine whetlier tiiere is 
any iin})lied finding of the felonious clement 
whicli the minority of tlie judges considered 
essential to larceny, viz., the intent to de-^ 
prive the owner of his property. 

It may be contended, that the intent to 
give the oats to the master’s horses, must 
he taken to be an intent to deprive the 
owner of his property, because a man must 
be taken to iutenu the lUHjessary eoasequenoe 
of his own acts ; and the necessary ‘couse** 
quence of the horses eating the oats is to 
deprive the master of that specific chattel* 

But there are several objections to this 
reasoiung. 1. It is l)y no means luiiver^ 
sally true that a man must be taken to in- 
tend the necessary consequences of his acts. 
2. That in the present case the application 
of such a maxim would materially alter the 
intent as found by the jury ; and turn tliat 
into a felony, which as found is only a tres- 
pass. 3. That it seems extremely ditticult to 
show that a mere intent to deprive the 
owner of the specific cliattel taken (even 
where such intent is proved to exist, which 
is not the case here) without any intent to 
deprive him of his right of property in such 
chattels, or to assert a right to the absolute 
disposal of the goods, is sufficient to consti- 
tute larceny. But this third consideration, 
though^ very important as regards the gene* 
ral priiiciplcs of larceny, is not needed for 
I the decision of the present case. 

I 1 . It is very commonly said in Courts of 
I Justice, that the law presumes a man to 
I intend the necessary consequence of Ills own 
I acts” — phrase which is untrue in practice 
' and absurd in principle. That it is untrue 
in practice is proved beyond a doubt, by the 
I every-day instance of assaults with intent 
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to do grievioiw boclHy harm : for thcre7[^»wt tliat a mim intended to d% what he is 

have wilfully in- povedeetually toliavedon^^ and erapo^^l^s 
ffitod a wound with a knife, the neeessaiy j-ndges to direct juiies to do so* But if n 
eiensequenee of whidi is giievoiiSv. bodily | be contended thii f Ae law presumes a 
barm to tlie person wounded the iUry are ivesdofr mtentim in the aiseme of ^ or 
librays directed to coasideT whemer the tinet frms. awy m(A finding by a 
pmoiwv inflicted the wound with the intent monstrous consequence would follow, that 
of doin^ ^^rievons bodily harm, or no, be^- the judges might attach certain motives to 
cans(t, in the latter case he will be only certain acts as incidents legally imeparaiU^ 
guilty of a common assault. But if the law^ | and theverygist o£a criminal offence, namely, 
presumed every man to intend the necessary | the intent of the party, would be taken 
consequence of his own acts, judges would i from the consideration of the jury, and be 
be bound to direct tVie jury to find the ! imputed to the accused by au arbitrary rule 
prisoner guilty of felony, on proof of the ! of constructive law, without the smallest ^ 
wound being such as to amount to grievous | ference to the real truth and fact of the 
bodily harm, and either the jury would be I case. . • r n 

absurd if they did not find such an intent, z. In this case the application of such a 
or the law would be absurd wluoti required maxim would materially alter the facts as 
them to do so. However, neither the law found by the jury. For here the questipn, 

nor tlio jury are actually in this dilemma, which was one /or was tms, 

for tlie |)}irase itself is absurd in principle, — “ Did the prisoners, at the time of taking 
as appears at once from the consideration the oats, intend thereby to deprive the 
that it is wholly impossible for the lav? to owner of his property ?” that is, — Did that 
declare before hand as a matter of fact^ result operate on their minds as a motive to 
wluii are the ideas w’hich pass tj^rough any commit the act ? If it did not, then that 

man’s mind at tlie time of his doing any criminal intent is wanting. Whether that 

act whatever. It must in each and every question w^as left to the jury in the present 
case he a question of fact to he ascer- case does not appear from the report ; 
tnined. and defertnined by a jury, with which be that as it may, have the jury found such 
the law, (fud law, can have nothing whatever motive by their special vcrdic.t ? No. The 
to do. In truth, it seems, that there can be only intent wliich they found was au intent 
no such thing as a “ Presumption of Law,” to give them to their master’s hors^. 
in criminal cases, other tlian the invariable Therefore, the other and additional intent, 
rule of the English Law, that every thing is viz., “to deprive the owner of bis pro- 
to be presumed in favour ol’ the prisoner ; i perty,” is a constructive intent supplied by 
and that the burden of proof is in every the judges, and superadded to the finding 
•case cast upon the Crown, The phrase of the jury, and is on intent wholly distinct 
Presumption of Law ” is a twhnical ex- from, and opposed to, the intent actually 
|>ression drawn frmn the prmciples of plead- found; for it imputes to the prisoners a 
™g in civil cases, and has rdei^?iice to th* motive of malice, while the only motive 
Bability of plaintiff or defendant to prove found by the jury is a motive which can 
4heir respective cases. Thus tlie law jjre- only be rc^rded as one of mistaken henevo- 
that a deed was executed for proper Icnce. It is a substitution of the result of 
consideration : that a deed .10 years old was the act (which might or might not have 
dwly executed, and many other articles of been foreseen and intended at the time, but 
tShe like kind> which therefore need not be which in this cose is not found by the jury 
proved by the one paarty, unless the contrary to have been foreseen or intended,) for the 
is apparently made out hy the other. But actual foreseen end and object, which ^nc 
no presumption of this aort can arise on the can constitute a motive for action. It is; an 
plea of not guilty to*a critninal charge ; for unjustifiable csonversion of a question of fact 
by that plea every material fact in the into a question of law, by applying to the 
charge is not oidy denied^ by the. priBoner, criminal law a doctrine of which the funda- 
but ))resumed in his liivomr 1^ the law, until mental rules of that law forbid the appUcA- 
<Cbe' Crown satisfies the jury of his guilt by tioui; and it is an incorrect application of it, 
positive |woof, rebuttmg the legal presixiiip- were tlie application allowable ; for even if 
of his imsoeence. The only meaariiBg >a mim is to presumed to foresee and 
^iitirnffore that the phrase “ PpesumpfiiWtt: of intend the necessmy consequences of bis 
can have, as applied to a sihnittol ael^, the wurd “jpmumeef ” slmws 
^Aatgeisj, that in the abseiMie of evidence. to ecwstfuctive htteni may he disproved hj 
>lltb^*contoary, the law ywnee id evidenc^^ or negatived by the jury ; and 
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liBjiB the jiny find the aetnal inlent to he 
ft different one. It is as though tiieir 
verdict was as follows That they took 
the oats against their maate/s wiah> not 
with the Intent to dtepAne him of his pro* 
petty y or to benefit themselves, but solely 
intent to give them to bis horses anti 

for the hcuefit of the horses might he 
added, because the judges say in tliis case 
that snclrinotive does not make it the less 
a felony; yet it is obviously very im- 
portant as regards the state of mind of the 
prisoners. 

Had the above verdict been found in ex- 
press Itn'ms, it would have been in law a 
verdict of not guilty/* As it now stands, 
it is m effect precisely the same ; for the 
constructive addition supplied by the judges 
was nnauthori.s(‘d by, and opposed to, the 
facts as found by the jury ; and as tlie right 
of so dealing witli a specM'al verdic^t is ex- 
pressly dlsctainieil by the Bench in <nvil 
actions, it is surely infinitely inon^ im- 
portant to regard a special verdict in a 
criminal case* ns a complete statement of facts, 
to which tlie judges are bound to ajiply thi* 
law, but ar(' not entitled to add to or alter 
in any way wdiatever. If this be so, it 
would certainly seem that neither the 
felonious ehnnent which the majority of 
judges coMsidered essential to larctmy, nor 
that wdiich the minority so considered, ex- 
isrted irT this case. It therefore becomes 
unnecessary to consider tlie third t)b- 
jeetiou above stated, though as it is very 
important (o a right under.standing of the 
real nature of larceny, wo may perhaps 
hereafter advert to it. 

However, it may be well to point out 
here some of the incidents and consequences 
of the above decision. 

If the prisoners repeated the offence, or 
were guilty of a like act of misconduct in 
service, they would be liable to be trans- 
ported for life ; two such acts of domestic 
misconduct being deemed^of equal enormity 
with one case of malicious stabbing, or with 
one case of raped A foreigner would be 
iMjfrprised to learn that by the English law, 
a groom wilfully giving an extra feed to his 
master’s horse, contrary to orders, was 
pmtishable with trani^rtation for 14 years, 
whereas,' bad he been a stranger and stolen 
the <^oat$ for his own gain he would only 
have been liable to transport ation for seven 
years ; and was guit^ ^ a much heavier 
offiesice than if he had carnally abused a girl 
fdsove 10 and under 12. yearn of age 1 that 
drime being only a misdf memmar fMinkdiable 
with imprisonment and hand labour. He 
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would probably think it no jess strange that if 
a nurse, coutr^ to orders, though from the 
kindest motives, gave the master’s child 
more milk than ste was authoriaed to do, 
and thereby, quite contrary to her inten- 
tions, caused its death, she would be guilty 
of murder! Yet such would be the case ; 
for the death of the chiltl would be the im- 
medistc consequence of her felonious act ! 

Again, as the olTeuce of overfeeding cart^ 
horses is a very f)revalent one, mid iq)plica- 
tions are constantly made to justices to deal 
with it summarily under the statute 4 Geo. 
4, c. 34, s. 1, as a case of miscomliiet iit 
husbandry, it is liighly important to justices 
and their jirofessional advisers to know^ the 
precise nature of the ofi’ence, and to deal 
with it aoeordingly. The following statemeut 
may, therefore, be found useful ; — 

The cMse ocrcurred a very few years ago, 
and, though naturally fresh in the rccolUiC^ 
tion of the i)arties concerned, may surprise 
as well as warn those to win >m it is ncw^ A 
labourer was charged before two justices in 
Lincolnshire witli having fed his master’s 
horses with oats instead of hay, contrary to 
his master’s orders. The iiitentioii of the 
complainant was to have the siTvant sum- 
marily imnished, under tlie above statute 
for xniscondnet in service ; and the justmes, 
taking tliat view of the oifinice, orilenul lum 
to bo imprisoned for one month with hard 
labour. The })arl:y eoi^victed tber^uqion 
sued out a habeas corpaSy and the gaoler 
having returned the coimnLtmcnt iu which 
the conviction was set out, it was held by 
tin? judge who then happened to sit in the 
Bail Court, that the conviction was illegal, 
as the offence amounted to felony, and 
therefore did not fall within the jurisdiction 
of the justices. The prisoner was accor- 
dingly -discharged, and then brought m 
action against the justices ior false im- 
prisonment, which w^as tried at the Lincoln 
Assizes, before the late Chief Justice Tiudal. 
As the decision in the Bail Omirt was nat 
show n to be erroneous, Child’ Justice Tiudal 
directed the jury tliat the [)laintiff was en- 
titled to recover the amount of tlie oHin 
which he had incurred in procuring Ins 
charge by habeas co9*pus» 

Now, if there can be no fakmy wkhout a 
felonious intent, and it be untrue that a 
maxi must be presutxiBd in eiiuoinal biases to 
intend the necessary icanseqneB^ces of his 
own acts, it was ixaposidble for any judge io 
pronimnce this to te uMmy* For 

as the. febmous intent ecudd only be a 
master of infimnee firom the facts d 
to by the complaiuaxit, it became a questitni; 
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ofjwt jtiirtiees, jost^ as 

w^jid inaictment have been a ^p«e*-i 

tiott illf fact for (he jiny ; imd tlrtirtefbre, 
pribr to adjudicatipnin either cASe, it vrduM* 
have been a qoestiea whejhcr the '^<^9 
amounted to a felony, or ohlj, to a treapass ; 
and after adjudication, the finding of the 
justices could not have been impeached in 
the mode there adopted. However, if *1116 
present decision he correct, the justices 
were wron^ hepanse the mere wrongful 
taking to give to the horses was of itself a 
ftdonyj and must be so held as long ns this 
deci^on stands. We earnestly hope it will 
bo reconsidered, not only because of the 
strOngc legal doctrines involved in it, but 
because it clearly is a case far more fit for 
summary jurisdiction. The public at large 
certainly view it as quite different from an 
ordinary theft ; and it is now much more 
likely to go unpunished altogether, from the 
unwillingness of prosecutors to treat their 
servants as felons liable to 14 years trans- 
portatiob. ibr acts of misconduct, which, 
though wilftil trespasses, are neither inalici« 
oils nor dishonest. 

If on re-consideration it should be held 
not to be a felony, it is a striking instance 
•of the ill effects of leaving the crime of 
latceny undefined. For, strange to say, 
there is no complete definition of larceny to 
be found in any of the text books or de- 
cisions. Without troubling our readers 
with a detailed examination of the autho- 
rities on which our opinion is founded, we 
therefore venture to submit the following 
definition to the consideration of the pro- 
-Ifession. liaroeuy consists in “ the wrongful 
'tidcing and carrying away of a personal 
Chkttri, ivith knowledge by the taker that 
he. has no right to the possession of it, and 
with, ijntetit to dispose of it as his ovtn.” 

^ S. C. D. 


ATTOENBTS’ CEETinCATE TAX 
AND OTfiEtt GRIEVANCES. 

In the Postacript of our last number we 
stated the coiime intended tb be pursued 
regarding the hill for repealhq; the Certi- 
ficate Duty, and shall now adcl someforther 
particulars. 

After the answer made on the 5tii instant 
to the question of Lord; Robt. Grosvenor by^ 
ihe 'Chancellor qf the which; 

the latter did not deny the strong claim ^bf 
the profession to relief, but declined to pve' 
any promise further than that he would 
fairly and fuUy consider the subject. Lord 


, give due ^ 

lticb‘bf’iny'fbrth^ MatUitii His Lordsh^j 
we'Wndet^tand; btfitimunleatedto t^^ Itacor- 
pd^alied Eaw” ' Sbeie^ the' result of his in- 
qbli^ andthe reasbhS'for* the steps he had 
talcen^-^ourteotisly requesting to know what 
coiirse tfie profession wished to he adopted. . 

The Council could not but feeh greatty - 
obliged by the interest evinced by his Lord- 
ship in the measure. The Bill had been 
prepared at the instance, not only of the 
members of the Incorporated Society, but 
in consequence of the petition of a genei^ 
meeting of metropolitan solicitors, and in 
concurrence with several provincial law 
societies. The Council therefore considered 
it incumbent on them, with the sanction 
Lord Robt. Grosvenor, urgently to solicit 
that the Bill should be submitted to the 
House of Commons during the present 
Session, with a view to its being printed 
and laid upon the table for consideration 
early in the next, if nothing further could 
be effected in this Session. 

The Whitsuntide recess has prevented 
for a week any further progress ; but it 
should be recollected that the Budget is not 
yet completed, and, notwithstanding the 
assertions to the contrary, there is ample 
time to make all the way that any rational 
person could expect in the present Session. 

Much was done two months ago, before 
the Easter recess. Two hundred iftembers 
of the House were made fully acquainted 
witli the merits of the case, and from time 
to time were reminded of the motion to 
bring in the Bill. This we think was -a 
better course than sending a large numbmr 
of small petitions to one member. 

Notwithstanding th^e regularly ctm- 
tinued efforts, it has twice been perversely 
reported that the Law Society had aban- 
doned the measure, and every step they 
have taken has been censured by persons 
who profess to patronize tlie attorneys,' but 
are manifestly seeking to disunite them. 
We have often exposed these misrepresen- 
tations, but the cobwebs are again and 
again re-«ODstracted. The truth however 
must at last prevail. 

Hie faRaey has been once more renewed 
that the London profesrion, and especirily the 
most eminmt ptut of it, has no sympathy 
with its brethren in tLe provinces. The 
je^ed gentleinsn who so often reitemtbs 
ri49 astombn isriniSgiiiid^ by a few <ff ’the 
lower class aP , lus ; boriespondefits/^ fi^ 
aheifld takedhe tronbile to inquire of ,befi!b>^ 
infonaed persoiMu ' Xbe-gm>mnl meeting of 
solicitors in March last, two thirds of whom 
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were not members of tlie 
deify tttianimously thanked 
members for the interest they toojk in tV 
general welfare of the professiqix, i^id un- 
hei^tingly confided ease , to their 
management. We trust that, settmc aside 
all petty jealousy, there will hereimer be 
one united effort made, not only for the 
redress of this particular grievance, hut for 
the removal of many other evils of equal 
importance to the welhbeing, and bearing 
perhaps more on the station and character 
of the profession, and the interests of the 
suitors : we mean, the taxes on justice, op- 
presrive fees and sinecures ; — ^unjust restric- 
tions exclusion from honourable distinc- 
tions ; — inadequate remuneration ; — with a 
long list of ills which the attorney is heir 
to and in the correction of which botli 
the Incorporated Society and the Metro- 
politan and Provincial arc zealously en- 
gaged. 

COUNTY COURTS PRACTICE. 


Tb iJie Editor of the Legal Observer. 

Sir, — I ventured to trespass on your atten- 
tion with a few remarks upon the inefficient 
and dilatoiy character of the proceedings of 
these new-fangled and expensive Courts, and 
as you have been so kind as to notice iny ol)- 
aeryations, I again solicit your indulgence 
whilst h point out some more of the inconve- 
niences arising to suitors in their pursuit of 
justice promised at a cheap rate by the act con- 
stituting these Courts. 

In connexion with that part of my former 
letter pointing out the inconvenience of effect- 
ing service of process solely through the me- 
dium of the officer of the Court, another and 
greater one arises to the suitor from a want of 
that accessibility to the officers of these 
Courts which is so promptly accorded in the 
Superior Courts of Law at Westminster. 
In the County Courts you know nothing of 
them; you see them c^ed up like so many 
living curiosities; and if you ask questions, 
ytm are frowned upon, and evidently con- 
ttdered ignorant, and treated as unworthy of 
notice. 1 have frequently seen individuals of 
the humbler class, who came to drink of the 
cheap fountain of law, turn away disgusted 
with the sharp petulant reply of some official 
turncock. It is asserted by some defenders of 
the cheap system, that persons who do not 
understand legal technicalities should employ 
those who do ; but how are the poor, who have 
but a few shillings due to them, to avail them- 
selves of the services of a professional man, or 
even a man of business ? It is totally out of 
the question. The non-pnyment of their little 
claim is to them a grievous detention ; the loss 
of it, in many instances, their total min. 


' Wben m ense is advocated in Coun 
coi^nsel or attorney^ the real matter in dispute 
is immt«^tdy broMi^t judge'e con- 

sideration divested Uf , foiti^n ^ m^ter ; he 
knows what he, is goipg ^ jiud shapes his 
course accordingly ; nut wli^ ^t^^O pudr 
rant persons are addressing t!lh" €S6wrtj| the 

S e is sorely perplexed, and sometimes fbt 
8 sits patiently listening to tales q^ woe 
and poverty, and other matters quite beside the 
dispute in band. Again, it occurs very fre- 
quently tliat claims are made which have no 
foundation at all in law. In poor circles, as 
well as in rich, it often happens that claiiUs 
arise based upon the pure principles of mo^ 
rality which are not cognizable in qur Courts 
of Law. The rich man consults his legal ad* 
viser as to his claim, and being told that he 
cannot enforce it, puts uj) with his grievance. 
Not so the poor man : he has no legal adviser, 
and no money to pay one : he ruslies into the 
County Courts, because he is persuaded that 
it is speedy in its action and cheap, and having 
lodged his plaint and paid for it, fancies he has 
done all that is necessaiy^ and all that remains 
for him to do is to appear at the Court on thn 
day of hearing, tell his story and get redress : 
cultivated ana well-informed minds will say, 
this is all nonsense, that no sane person COuH 
be so stupid as to attempt anythingof the sort; 
to such, 1 say, go to any of the County Courts 
and spend one day, ana see whether 1 am not 
asserting a literal truth. 

One instance will suffice to show the neces- 
sity of proceeding correctly in these as wdl as 
in all other legal tribunals, and it is only one in>- 
stance out of a thousand. A mechanic sued a 
tradesman' in the Islington Court, upon a bill 
of exchange drawn by hitqself upon and ac- 
cepted by the defendant ; defendant was person- 
ally served with the summons, but did not ap* 
pear ; the plaintiff produced the bill of exchange, 
and although the defendant did not deny hfe 
acceptance or the claim, this poor mechanic, 
not knowing better, brought no one to prove 
defendant’s signature to the acceptance, and 
not being acquainted with defendant’s hauu- 
writing himself, he was non-suited. 

Long experience justifies me in saying, thdt 
if a small scale of fees, proportioned to the sUtn 
claimed, were allowed in these Courts to at- 
torneys, one moiety of the grievances com- 
plained of by suitors in these new (Courts would 
DC avoided, and the other moiety greatly xUiti- 

T. H, W. 

[We cannot concur in the practicability sug- 
gested by our corresiKindent, of the appoint- 
ment of a public officer to inquire into and 
assist poor suitors in their claims, or 
and therefore we have deferred that part of the* 
letter. Perhaps our correspondent wfil re- 
consider his plan and write further upon it»— 
Ed.] 
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We glmlJy give publicity to the following Statistical Table of Law Stuilents’ Societifes, 
and rejoice at the progress made within the last two years. The Corresponding Secre- 
tary of the Worcester Law Students’ Society does the Legal Observer no more than 


Names of 
Societies. 

Date of their 
Estahlisb* 
nicnt. 

Persons eligible as Members. 

Objects of each Society. 

Bath. 

Law Htudents' 
Society. 


Aliy gentleman studying for the liar, o 
serving, or wlio lias served, under Articles o 
j(JJt i’ks}iip, and has not been admitted as ai 
Attorney or Solicitor more than three years. 

r The advancement of itg 
f Members in the knowled 
[\ and study of the Law. 

Birmingham » 
Law Students’’ 
Society . 

January, 

Any gentleman studying for the Bar, o 
serving, or who lias served under Articles o 
Clerkship, and has not been admitted as i 
jlhirrister. Attorney, or Solicitor, more thai 
jthrec years. 

r The advancement of its 
f Momhors in the knowledge 
1 and study of the Law. 

i 

Liverpool. 
Junior Law 
Society, 

Juno 18th, 
181(J. 

Any gfnitleman serving, or having served, 
under articles of Clerksliip, not being in actual 
practice. 

, The mutual improvement 
: of its Members on subjects 
connected wiiJi the Law and 
General J urisprutlence. 

Lomlon* 
Tlio Law Stu- 
deuta’ Society 

JMay .‘Jlst, 

1 mJtG* 

j 

j Honorary Meruhers. 

J 'file Secretary and Members for the time 
(boing of tlie Incorporated Law Society, 
j Onlinary Members. 

[ Gentlemen serving under Articles of Clerk- 
ship to Members of Inccj^rporated Law So- 
ciety. Any gentleman wlio have servetl their 
Articles and arc in the Office of such Mem- 
bers, ami not in actual practice, ancl Subscri- 
bers to the Library or Lecture.s of the Incor- 
porated Law Society. 

The discussion of Legal 
and JurisprudenthJ ques- 
lions. 

Mancfu:4tler, 
Law Students’ 
Soeiety, 

March, j 

i' 

1 

1 

All gentlemen wlio are serving, or have 
served, under Articltjs of Clerkship, (not in J 
Lictual practice.) 

To alfortl facilities for im- 
provement of its Members. 

Plgmouih and 
Devonport. 
Law Students’ 
Society, 

Sept, loth, 
1045. j 

i 

i 

Any gentlemnn studying for the Bar, or 
serving, or who has served under Articles ofl 
fherksliip, and has not been admitted an At- a 

;ornej’' or Solicitor more than three years* 

For the advancement of 
d!embers in the knowledge 
ind study of the Law. 

Law Students’ 
Society, 

onuary 26th, 
1046. s 

C 
J. 
a 
\ 
t< 

Any gentleman studying for the Bor, or 
erving, or who has served tmder Articles oflji 
Clerkship, and has not been admitted as ana 
L^toniey or Solicitor more than three years, 
nd who is a Member of the Worcester and 
Vorcestershite Law Society, or a Subscriber 

3 the Library of^uoh Society. 

The adyatDcement of its 
lenxbers in the knowledge 
nd study of the Iiaw. 
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justice when he says that we hare “the welfare of the profession at heart, and are always 
ready to coiuitenance measures to improve the character and increase the knowtedge of 
its members.” We trust these very useful societies will increase and multip^. 


Mode adopted for carrying 
out Objects. 

Time and Place of hold- 
ing Meeting. 

Kumbor of 
Members. 

• 

Officers of each Society. 

Viva Vooe, 

Discussion of Moot 
Points, Exuminatiori Ques- 
tions, &c. 

Every Monday at 7 
o’clock r. M., at No. 1, 
Tiscyard, Hath, with ad- 
journments. 

Ten. 

Seoret;ir.y, Mr. A. iC Were. Cor- 
res])onding Secretiiry, Mr. J. K. Bar- 
trum. 

Vwa Voce, 

Examinations and dis- 
cussions of a legal work 
and of Moot Points, Ex- 
amination Questions, Ac, 

Every alternate Wed- 
nesday evening, at the 
Public Office, Moor Street, 
Birmingham. Chair taken 
at i past 7 o'clock. 

Fifteen. 

A C:ommittee, consisting of W . B, 
G/Kxhnan, Secretary, Henry Small, 
]o, Waterloo Street, Corresponding 
Secretary, and tlirec other Members. 

Viv/i Fore, 

Debates on subjects pro- 
posed by tlio Members, 
and by Original Essays. 

The first and third Tues- 
day in every month, at \ 
past h V. M., at the Liver- 
pool Law Society’s Kooin, 
South tl oJin Street. 

Sixteen. 

President, Robert Norris, Esq. 
Vice-President, Edwaitl Whitley. 
Seorelurj" and Treasurer, Hoary C. 
Duncan. 

The argument by the 
ordinary Members of one 
Legal and one Juiispru- 
dentJal Question at each 
mcetiiign 

Tuesday in every week, 
except the period from the 
first I'uesday in August, 
and the last Tuesday in 
Christmas and Easter 
weeks, at 7 o’clock e. ai., 
in one of the Rooms*i»f the 
iLaw Institution, Bell 
Yard, Chancery Lane. 

Twenty-nine 
at present (this 
is rather below 
the average ) 

... 

Prewdeut and Vjct)-Pre»idcnt elect* 
va \ monthly. Treasurer, Auditors, 
Secretary, and Corresponding Secro- 
tary. Commitle<% consisting of a 
President, and two other Members. 
For information respecting tho So- 
ciety, apply to*tlie Secretary or Cor- 
responding Secretary, Boll Yard, 
Chancery Lane, London, 

The arguing of Legal 
Paints and occasional 
Eeading and Discussion of 
Original Essays on Legal 
Subjects. 

' Every alternate Monday 
evening at .J past 7> in a 
room of the Manchester 
Law Association. 

Twelve. 

President, (a Member of tho Man- 
chester Law Association), Vice-Presi- 
dent, who i.s also Treasurer, and a 
Committee of six, out of which are 
cliosen tlie Vice-President, Secretary, 
and u Corresponding Sccrctarj', 

VivA Voce, 

Discussion of Moot 
Points, Examination Ques- 
tions and other matters 
approved by the'Ccmmib^ 

tee. 

Every Friday at fikmm 
o'clock r. .M., alteniatel3% 
£t the Guildhall, Ply- 
mouth, and at a room of 
the Civil and Military Li- 
brary, Davenport. 

Twelve. 

President, Mr. Briggs. Secretary, 
Mr. Hughes. C\)m*sp<>nd}ug8bcr«!ttdy, 
Mr. Cole, 30, Portland Square, Ply- 
mouth. Treasurer, Mr. Jeffrey. Thfi^ 
form a Committee. 

Vivd Voce, 

^Discus^on of Moot 
Points* Examiuation^luoS' 
tions* and other special 
matters approved of by the 
Committee* 

Every Monday at seven 
'oMoek p. M., in the Wor- 
joester and Wofreestershire 
Law Society's Boom, Fore- 
gate, Worcester, with ad- 
journments. 

Nine. 

• 

Secpetary, William Goiies, jun. 
Corresponding Secretaiy, JameeTrec, 
Brnnsfonl Worcester. Trea- 

surer, William Meuee. These form a 
Committee* 




INCOEPOBATBD LAW SOCIETY, 


'w'arren’s 

VMr. Warren commenced his third lec- 
ture by saying that the subject on which 
hef ; bad undertaken to speak was so exten- 
sile that it required twenty instead of only 
four lectures to do anything like justice to 
it ; and that the limits assigned to him had 
compelled him not only to omit much that 
he bad prepared, but to compress that 
which he delivered into the smallest pos- 
sible compass. He then proceeded to inti- 
mate his opinion that a youth’s first twelve- 
montli in the office should be entirely 
devoted to mastering the details of the 
business papers • around him, and particu- 
larly to acquiring an intelligent familiarity 
with the structure of ordinary legal instru- 
ments and the permanent necessity of ac- 
curacy in copying them for use. Mr. 
Warren gave two striking illustrations of 
this latter suggestion. In one of them 
a large debt was lost because of a variance 
made by a clerk in one letter s ” in copy- 
ing the word sheriff” from a capias ns 
^‘sheriffs.;’’ adding that Mr. Butler, the 
eminent conveyancer, occasioned the loss to 
n lady of 14,000/. a year, by inadvertently 
omitting one wordy in drawing a will I 
•‘Therefore,” said Mr. W., “the clerk 
should be trained from his very outset, to 
habits of rigorous nexjumey. He depre- 
cated imposing the necessity of legal read- 
ing on a youtli in his first year — but 
recommeiuled tlm little work of Mr. John 
William Smith, called “ The Elementary 
View of an Action at Law,” as one which 
he ought from the first to have constantly 
beside him. When a little further advan- 
ced, the clerk should address himself to the 
study of the leading doctrines of Contracts, 
and of Property real and personal ; and 
most strongly recommended the lectures 
on Contracts, delivered by Mr. J. W. 
Smith iu the hall of the Society, and 
rcccmtly published from his MS. ; and tlie 
two little Treatises of Mr. Joshua Williams, 
ou the Law of Real and Personal Property. 
Mr. W. also spoke in high terms of Mr. 
Davison’s ••Concise Precedents” in Convey- 
ancing, as instructive models of a terse and 
lucid style of drafting : — adding, that these 
works he had some years ago recommended 
in a work of his, (alluding, we presume, to 
his “ Popular Law Studies,”) and saw no 
reason to alter the opinion which he had 
there expressed. 

One practical suggestion was of peculiar 
ixnportance^viE., & the ^ent shduM, 


in some; degiee> giye> 1^ attention to the 
acquisition . of that • (Sfort of peculiar know- 
ledge, which he mi|;bt have need for in the 
Ipc^ity where he might expect his lot to be 
cast, yiz.i whether* in commercial or agricuL 
tural districts, ----ill* pj 

in- land, or sea-port towns^ ,, , 

Mr. Warren atrongly recommended 
studying for a year in a conveyancer’s or 
pleacliiig barrister’s cliarobers, enforcing it 
by some very pertinent and cogent rea- 
sons. He proceeded to speak pf the fa- 
cilities afforded for study by the Law 
Institution, in its library and lectures ; as 
to which latter, Mr. Warren elicited a 
burst of hearty laughter, by speaking of 
himself, in delivering his “intercalary” 
lectures, as very likely to be looked do^ 
on by the “ regular lecturers of the in- 
stitution, much as a regular policeman 
might be supposed to glance at a jmor 
special constable, — an adept at a npvicet 
Ha then alluded in terms of starfling sig- 
nificance to many present, to the functions 
of the examiners, which would be ex- 
ercised on the morrow in that hall ; assur- 
ing them that they would find it a real 
examiuation, calculated to “ test real pro- 
gress, and defeat a foolish, fraudulent, and 
temporary cramP He implored them not 
to drop into indolence and carelessness 
the moment that they had passed^ but to 
set more in earnest than ever about their 
studies to fit them for the “ occasions sud- 
den” which awaited them; and gave a 
striking rejiresentation of a testator sud- 
denly seized with mortal illness, sending 
for an incompetent adviser, and thereby 
unconsciously entailing ruin on all whom 
he thought he was benefiting; but he 
contrasted this very vividly with the 
peace and happiness secured to sucl^ a 
family by a discreet and skilful practi- 
tioner. 

Mr. W’^arren next urged the young at- 
torney to accustom himself to exertion— 
to put his own shoulder to the wheel in 
difficulties, and not place undue reliance on 
the assistance of counsel, by consulting 
them in cases where the law piesumpd /Am- 
selves to be equal to the duty which they 
devolved on counsel. •• Doing this would 
soon vitiate the temper of the mind, 
and sap the foundations of self-reliance.” 
He proceeded 'to quote from a valuable 
judgment of Lord Chief Justice . Tlndal, 
{Godefrey v. BalimyH !Bing.460,) a passage 
which he said Pught ^ be ** htihg " lip, 
framed and glazed, in every atidmeyB office 

jinth^.king^>*;‘;: -: :,:T f""' AV" 



Incorporated Low 


'Mr, W. gar^ some impoitant 

and most interesting illiistrations nf ^ the 
T^aiious and tnortifyidg ccmsequen^^^ 
an attorney's inadvertence or unsfcflftiltleissj' 
taken advantage of by illiberal praetitipners^ 
and vindictive and nn^ateful clients* ** At 
the sight of your Bill, gentlemen,” said Mr* 

W, with a very significant smile, ** all re- 
collection of your -your sacrifices, 

and exertions,— vanishes into thin air ?” 

He proceeded to inculcate a liberal and 
generous spirit in conducting business — 
scorning the taking advantage of petty 
slips of an opponent whom a person so 
treating, was simply ‘^plundering.” Mr. 

W. gave two or three instances of pettifog- 
ging advantages of this sort, amidst the 
loud laughter of his audience, who loudly 
applauded his indignant appeal to them at 
the close. — “ Gentlemen, will you do things 
so dirty — so detestable — as those ? Would 
gentlemen act thus in their private inter- 
course and transactions w’ith eacli other?" 

He concluded the lecture with some 
weighty cautions to the young practitioner, 
against indulging sanguine and extravagant 
views and expectations of success at start- 
ing ; and commencing operations on a scale 
too expensive and ambitious. He said that 
this was putting a mill stone round their 
necks” just as they were starting in the 
race — destroying all sense of happiness, 
tranquillity, and independence — and “ im- 
pairing their power to resist temptation, 
when it offered itself to an embarrassed 
man.** • 

Such was the scope of the third of these 
interesting lectures. We shall give a con- 
cise notice of the fourth and last in our next 
number. Having had the advantage of hear- 
ing the whole course, W'e may venture to 
express the general opinion of all who were 
present, that Mr. Warren admirably suc- 
ceeded in this well-chosen exercise of his 
learning as a lawyer and his genius as a 
writer. The profession and the public will 
soon be able to judge of the entire series of j myself to be attorney for and on behalf 
these splendid orations, for so we may term } of the said expressly ( 
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jesty Q[ii^ it ottered; V That 

for the future it shall not be necessary to have 
a warrant of ^attorney to sdk^Qwleclg satisfac- 
tion of a j^wlginept, or a judge’s fiat thereon; 
but that it shall be reqraisite oiiiy to produce a 
satisfaction piece similar td teed in the 
Court of Queen’s Bench, that in all 

cases such eafisfaction piece shall be signed by 
the plaintiif or plinntifis, or their personal re- 
presentatives ; and such signature or signatures 
shall be witnessed by a practising attorney of 
one of the Courts at W estininsUT, expressly 
named by liim or them, and attending at his 
01 - their request to inform him' or them of the 
nature and effect of such satisfaction piece, be- 
fore the same is signed, and which attorney 
shall declare himself in the attestation thereto 
to be the attorney for the person or persons so 
signing the same, and state he is witness as 
such attorney; but any judge at chambers 
shall have power to make an order dispensing 
with such signature of tlic plaintiff or plaintiffs, 
or their personal representatives, nn<ler snecial 
circumstances, as he may think right ; ana that 
in cases where the satisfaction })iece is signed 
by the ])er8onal representative of a deceased 
plainiifi', he shall prove his re})re8entutive cha- 


racter in such way as the Master may direct. 
It is ordered, That so much of tlie said rule as 
requires a satisfaction piece similar to that in 
use in the Court of Queen's Bench to be pro- 
duced, be revoked, and that the folh)wmg form 
of satisfaction piece he in future used in lieu of 
the same : — 

In the 

Term, in the year 

of the reign of Queen Victoria. 

to wit. iSatisfaction is ac- 
knowledged between plaintiff 

and ^ defendant 

in an action for and 

And do hereby expressly nominate and 
appoint Attorney at 

Law, to witness and attest execution of 
this acknowledgment of satisfaction. 

Judgment entered on the day of 
in the year of our Lord 184 Roll No. 

Signed by the said 
in the presence of me 
of 

one of the Attornies of the Court of 
at Westminster, and 1 hereby declare j 




them, as was abundantly testified by tlie 
deep attention with which they were listened 
to, and the reiterated applause which they 
excited. 


SATISFACTION OF JUDGMENTS. 

RSGULA GEKEBALIS. 

Trinity T^rm, in the Wth year of the reign of 
Queen JVetpria^ 

Whbrkab by a Rule of Easter Term,, in. the 
seventh year of the reign of her present Ma- 


named by h and attending at h 
request, to inform h of the nature 1 
and effect of this acknowledgment of j 
satisfaction, (which I accordingly did I 
before the same w'as signed by h ), ! 
And I also declare that I subscribe mjr I 
name hereto as such attorney. 


Denman 
Tho. Wilde 
Fred. Pollock 
£. H. Aldbrbon 
J ,: Pattrson 
J. Tf CliiLWP9M 


T. CotTMAN 
W. H. Maulb ’ 
Wm. Wiohtm^an 
C. Crbewkli^ 

W# Erl* 1 . 
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PK06RBSS OF LAW BILLS I?tr PAR- 
LIAMBNT. 


Jiiw, 

Annual Infleinnity. 

Removal of Aliens. 

Insolvent Debtors, India.., 


^nnit a( Matibf. 

NEW BT^LS in PROGRESK. 

Joint-Stock Companies, For 2nd reading?. 

Incumbered Estates Ireland* Re-committed. 

Clergy Offences, For 2nd reading, — Bishop 
of Loudon. 

Amendment of Criminal Law. In Select 
Committee. — Lord Campbell. 

Unnecessary Actions Prevention. In Com- 
mittee. — Lord Campbell. 

Bail by Coroners for Manslaughter. In 
Com inittce. — Lord Cam pbell. 

Bankrujitcy Law Amendment. For 2nd 
reading. — Lord Brougham. 

Removal of Poor. In Committee. 

Criminal Law Consolidation. For 2nd read- 
ing. — Lord Brougham. 

Copyhold Enfranchisement Extension. For 
2nd reading. — Lord Chancellor. 

Indepen d(;nce of Parliament. For 2nd read- 
ing. — Lord Brougham. 

Declaratory Suits, For 2nd reading. — Lord 
Brougham. 

Game (kirtificatcs. For 2nd reading. 

Petty Bag Office. J^assed, 


of Commons. 

NEW HIM.}? IN PROGRESS. 

Administration of Justice out of Sessions. 
(No. 1). Passed. — Attorney-Gen. 


In Select:Com- 


Special aad P^y Seasions^ 

Protection o£ JmtkMs. Passed.^Attomey- 
Geneial. , , 

Administralibn of Justice on Summary Con- 
victions. (No. Ph8»ed,~Attorney-Gen. 
Agricultmal TiBuant-Tight. For 2na reading. 
Mt. Pu»w. 

Roman Catholic Relief. In Committee.— 
Mr. Anatw. 

Public Mealth. Passed. — Lord Morpeth^ 
Parliamentary Proceedings AAjournment. 
For 2nd reading. 

To Establish an Appeal in Criminal Cases, 
For 2nd reading. — Mr. Ewart. 

Exempting Small Tenements from Ratee.— 
Mr. P. Scrope. For 2nd reading. 

Parliamentary Electors Rates. — Sir De Lacy 
Evans. In Committee. 

Highways. In Committee. 

Remedies against the Hundred. Sir W. 
Clay. — For 2nd reading. 

Vacating Seats of Insolvent Members.— For 
2nd reading — Mr. Moffatt. 

Borough Elections. In Committee. 
Commons’ Inclosure. For 3rd reading. 
Metropolis Police. In Committee. 

Prisons. For 2nd reading. 


NOTICES OF NEW BILLS. 

Imprisonment before Trial. — Lord Nugent. 
To Prevent Bribery at Elections. — Sir J. 
Pakington. 

Game Laws. — Mr. Bright. 

Rights of Outgoing Tenants^ — Mr. B. 
Crawford. 

FYiendly Societies.— Mr. F. O^Connor. 
Extending Election Franchise.— Mt. Wyld, 
Assignment of Policies. Mr. Fagan. 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

# 

HE PORTED BY BARKlStTERS OF THE SEVERAL COURTS* 


KoUii Conit. I 

fVenkam v. Bournenian, May 1, 1848. 

CONTEMPT. — NEW ATTACHMENT. 

Where a party committed for contempt in not 
payiny costs was released by an order of a 
judye at chambers, made by mistake, while 
the contempt continued: Held, tltai the 
proper course was to apply for a new aU 
tachmetU agmnst him. 

This was an applicalion for the re-committal 
of Mr. Wenham, who had been taken on four 
distinct attachments for not paying certain 
costs, amounting to less than 20f., and who, 
supposing that the 7 & 8 Viet. c. 96^ 8, 58, 
amdied to such cases, had obtained his dis- 
charge from the Queen's Prison^ under an 
order of Mr* Ballon Platt, made apparently 
under a misapprehension of the facts, and 
which had^ subsequently been rescinded by the 
Court of Exchequer, The only question was, 


whether Mr, Wenham could be re- committed 
on the former attachments, or whetiier a now 
attachment must issue against him. 

Mr. for the motion. 

Mr. Wenham defended himself in person^ 

Lord Langdale, after observing upon the 
error into which Mr. Wenham had fallen, in 
supposing that the act . referred to applied to 
persons attached for contempt, said, tW the 
prisoner having been discharged while the 
contempt lasted, a new attachment shotfld 
issue. Mr. Wenham must pay the coats of the 
present application. 

Ward v. Ward* May 5 & 29, 1848. 

MOTION TO DISMISS SUPPLEMENTAL BILL, 

Under an order that a bill be dismissed unless 
a supplemental hill he filed within a certain 
time, thej^intiff is Ihmii not ebUy to file 
the si^plemenfal^bi^, hud to prasmmtie 
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This was a motion to dismiss the bill for 
want of prosecution. It appeared that the 
cause, after the bill liafl on two several oc- 
casions been amended by strSung out some of 
the original plaintiffs, (see G Beav. 251,) came 
on to be heard on the 10th of November, 1843, 
and then jstood over in consequence of an ob- 
jection for want of a par^ whose absence had 
been objected to upon the answer, with leave 
to amend. The bill was not amended tintii the 
11th Jan., 1846/and then only in consequence 
of a motion to dismiss. Soon afterwards the 
suit became defective by the bankruptcy of one 
of the plaintiffs ; and in June, 1845, an order 
was made that the plaintiffs should file a sup- 1 
plemental bill to bring the assignees before the I 
Court within 10 days, or the bill be dismissed, i 
(see 8 Bea. 307). A bill of supplement was ! 
filed in July, 1845, in compliance with this 
order, but no subpoena had been served, nor 
appearance entered in it, 

Mr. Selwyn for the motion 
“Mr. Taylor, in opposition to it, contended 
that the motion was irregular, 1st, because it 
was a motion to dismiss generally, though 
made by some only out of several defendants ; 
2ndly, because the cause had been set down 
for hearing, and subpeenas to hear judgment 
served, both in 1843, and again in 1845, after 
which no motion to dismiss could be made ; 
and Srtlly, because the motion applied to the 
supplemental bill, to which these defendants, 
not having been served, were not parties, as 
well as to the original bill. They should have 
entered an appearance, and then they might have 
moved to dismiss. 

Mr. R. Bennett, for two of the present 
defendants, the assignees of the bankrupt 
plaintiff, dissented from the motion. 

Lord Langdale, after stating the facts, said, 
in answer to the objection that a iHotion to 
dismiss the bill could not be made after the 
cause had been set down for hearing, that, if 
so, the plaintiff should have moved to dis- 
charge the Order of June, 1845, He con- 
sidered that order to have made it imperative 
on the plaintiff to prosecute the supplemental 
suit effectually, as well as to file the bill. It 
was true that the defendant could not move in 
the supplemental suit, but he thought him en- 
titled to the benefit of the order for the dis- 
nuesal of the original bill aa against himself. 
He could give no costs, because the defendant 
Ig^ .asked more than he was entitled to, in ap- 
" ing to have the bill dismissed against the 
ler defendants. 

l^irrsCTjftanrctlor a£ 4inglanh. 

Fovikr V. Davies. March 22, 1848. 

P4UPBB EXECUTRIX. — SUIT FOR REDEMP- 
TION. — LIFE JBBTATB. 

ifFIm-e a redemption smt is imiituied by an 
Meeutrie; eniitled io emeeiateforW^^ in the 
equity of redemption cf ceriimpiroperty on 


Bruce. 14^ 

moriyayeteie vs^mt^i beivdlofeed to pram^ 
cute suit iniomA pmpexis. 

In this ca«B itmppemd that the plaintiff was 
entitled to an estate for life in the equity of m* 
demption of certain mortgaged pmper^ ; and 
on the Gth of December, 1847, she ootamed an 
order at the Rolls, allowing her to cany on die 
suit in forma pauperie. 

Mr. Halt now moved, on behalf of the de- 
fendants, to discharge tlie order, contending 
that it was contrary to the practice of the Court 
to allow an executor or administrator to he 
either pauper plaintiff or })aupcr defendant in.a 
suit. 

Mr. Amphlett, contrh, urged that the exedlii 
trix being beneficially interested in tlu^ suit as 
well as personal representative, the r\ile did not 
ajiply, citing Beames on C*o>st8, 2nd ed. p. 79 : 
— “ But where, notwithstanding this rule, die 
administratrix had been permitted to sue in 
formd pauperis, but as the widow of the in- 
testate, was beneficially e ntitled to a portion of 
the fund claimed. Lord C. Eldona refused to 
dispauper her, adopting the argument which 
her counKcl made use of, namely, that, to tfaq 
extent of lier beneficial interest, she was vir- 
tually suing in her own right, and therefore 
not within the rule laid dt*wrj in Paradise v. 
tSheppard, 1 Dick. 13(i ; and the same distinc- 
tion was afterwards acted wfton by Sir C, Pepys, 
M. R. Perrott v. Britten, iqth March, 1835,** 
lie Jilso cited an Anonymous case in 2 Mol* 
338. 

The Vive^Ckancellor said, in the case of 
Thompson v. Thompson, the administratrix was 
beneficially interested, and was suing in order 
to recover assets, and therefore suing for the 
benefit of the estate, In the present case the 
nkintiff offered to redeem, if t]i(;;'c sliould be 
found anything due, and if she succeeded in 
her right, she might raise money on the estato* 
It ap])eared to iiim irregular to allow her to 
in fomtd paupteris, and he did not considiar 
himself bound by the case of Thompson v* 
Thompson ; he should therefore discharge the 
order, 

$tntgf)t iSrurc. 

Branch v. Browne. Monday, May 2[), 1848. 

CHEDITOKS’ SUIT, — OOPYIIOUD ASSETS. 

A decree in a creditors^ suit directed a sale of 
a portion of thereat estate of a testator for 
payment of his debts. The sale took pla^ 
of freehold and copyhold estates, of which 
A. B* was tenant for life, with contingent 
remainder overdo her childreti as tenants 
in common iu fetu On a peikiou under the 
act I W. 4, c. 47, praying that the tenant 
for life might he ordered to convey and mr^ 
render the property to the purchaserBy ihe 
Court made the order, notwithstanding that 
the stat. 3 4 IT. 4, c. 104, making copy- 

hold estates ass^for payment qf debts had 
passed subsequently. 


^ Tkompsm v. I^ompFcm. UJ, Hall, June, 
182C, (Mr. Beavan*e own MES.) 
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In this case E. D- Browne d«?vi8e^ Jands 
freehold and copyhold tenure to hie Widow, 
Ann Browns for life, with remainder to S. 
JoUye, for life, with remainder over to the chil- 
dren of the latter, as she should appoint, and 
in default of appointment, to all her chUdreut 
(whether by her present or any future husband) 
living at her deatlu The personal assets of the 
testator were insufficient to pay the debts, and 
on a creditor’s suit being instituted, a decree 
for sale of part of the real estate was made. 
Tlie sale was made of freehold and copyhold 
estates, and the sales being confirmed, a pe- 
tition was presented on behalf of the plaintifis, 
praying that the widow, the first tenant for life, 
might be directed to convey and surrender the 
prcqperty to the purchasers, under the 12th 
sec^on of the statute W. 4, c. 47* 

Mr. Grensidet for the petition, stated that 
the only difficulty was, whether the Court 
would" make the order, considering that the 
cbpyhold estates were not, at the time of the 
passing of the above act, assets for payment of 
debts, but they had been made so by a subse- 
quent acf, namely the 3 & 4 W. 4, c. 104; as, 
however, the former act spoke of cases where 
the lands ** shall be subject to payment of 
debts,’* implying a prospective operation, and 
as the statute 3 & 4 \Y, 4, c, 104, made owners 
of copyliold estates subject to the same suits 
as owners of freeholds so as to make them 
assets to pay debts, the Court could find no 
reason to doubt its authority to make the 
order. 

Mr. Bromley and Mr. 'Rendall for the pur- 
chasers did not object. 

His Honour said, that he thought the statute 
1 W. 4, c. 47, had a prospective operation, and 
that the 12tb section, when it said lands 
under that act or ‘^by law,” shall be liable 
to the payment of debts, meant by the law ex- 
isting at such time as the case might arise. He 
thought most likely that conveyancers might 
take a very different view of the point on a 
future sale : but would make an order that 
Ann Brown, the first tenant for life, should 
convey and surrender the freehold and copy- 
hold property to the several purchasers of the 
same, or as they should direct. 

©uccn’i 

(Before the Four Judges.) 

The Queen v. Tyrwhitt. Trinity Term, 1848. 

THJB 8 & 9 VICT. C. 126,— PAUPER LUNATICS. 

~ORDKR AJDJUJDICATINQ SETTLEMENT, 

AND OKDER.^OP MAINTENANCE IN SAME 

INSTRUMENT. — SERVIOS OP ORDER,— 

appeal. 

Vndw the 8 4* 9 Viet. c. 126, an order adju- 
dicatiny the eettiemtnt a pmeper lunatic ^ 

and an order of maintenemce, thap be com- 
prised in the same instrument. 

, order qf maintenmee nuiy te/m 

, , qf j>Qor to uihich 

^epavper lunatic befongs. 


Under section 62, on appeal against an order 

settlenient ^ 

In Hilary Term lasl^ a rule nisi had been ob^ : 
tained for a writ of certiorari to remove into 
this court, an order made by R. P. 

Esq., one of the metropolitan police 
trates, under the 8 & 9 Viet. c. 126, intitiued 
An Act to amend the Laws for the Provision . 
and Regulation of Lunatic Asylums for Coun<^ > 
ties and Boroughs, and for the Maintenance . 
and Care of Lunatics in England.” By section 
.58, it is enacted, that two justices therein sper 
cified may inquire into and adjudge the settle* 
ment of a lunatic. And by section 62, such^ 
justices are to make orders on the treasurer of 
the guardians of the union including any 
parish, or of any parish, or the overseers of 
the parish in whicn such lunatic shall be so 
adjudged to be settled^ for payment to the. 
treasurer of the guardians or overseers of the; 
first-mentioned union or parish of all expenses 
incurred by or on behalf of such union or 
parish about the examination of such lunatic, 
his conveyance to the asylum, and expenses 
incurred within twelve edendar months pre- 
vious to the date of such order for main- 
tenance, lodging, and clothing for such lunatic, 
and for the future maintenance, &c., of such 
lunatic in such asylum or licensed house, &c. ; 
provided always, that the guardians of apy 
union or parish may appeal against the same 
in like manner as if the same were a warrant of 
removal, and in case of appeal, the party ap- 
pealing or defending the appeal shall have all 
the same rights, powers, ana privileges, and bo 
subject to the same obligations in ^ M respects 
as in the case of an appeal against a warrant of 
removal.” ^ 

The order in question adjudicated the last 
legal settlement of J. Fuller, a pauper lunatic, 
to be in t^ parish of Kingsbury, in the county 
of Middlesex, and also otdered the expenses of 
conveying the lunatic to a licensed house for 
the r^eption of insane persons, for the ex- 
penses of maintenance incurred during the 12 
calendar montliB before the date of the order, 
and for the future care and maintenance oTthe 
said pauper in the said licensed house, to 
paid by the overseers of the poor of the said 
parish of Kingsbury. 

The lunatic was first removed from the 
parish of St. Paneras to the licensed hoiw. 
And the parish of Kingsbury forms part of tkp 
Hendon Unionu Two objections were takei\ to 
this order;—!. That the order adjudicatitqg 
the settlement of the lunatic, and the order of 
maintenance, were comprised in the same 
order, whereas there ought to have been sepsM- 
rate orders. 2. That the order of maintenance 
was improperly made on the averseera of the 

E arish of Kingsbury, and that it ought to haye 
een made on the treasurer of the timon io 
v/hich the parish of Kingsbury belongs* < 

Mr. Prendergast and Mr. Howarth showed 
cause. Section 58 gives jurisdiction to inquire 
into the settlement df the lunatic, and section 
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to ^ for 

the past and future 

There is nothing in the statute to prevent both 
orders being made at the i&une /time* The 
order adjudicating the setdementiof the lunatic ! 
. is gocki> although in the same instminent there 
is an adjudication on sometbmg else* It! 
wocdd be more convenient that both orders 
should be ^ade at the same time^ because on| 
appeal against the order of znaintenance, the 
settlement may be disputed, Begina v. The 
Justices of Middlesex/^ and EJBparte the Over* 
seers of MonkleighJ* The order is properly 
made on the overseers of the parish* because 
the statute gives the option of making the order 
either on the treasurer of the union or on the 
overseers of the parish, 

Mr. Pashley^ in support of the rule. It is a 
matter of doubt whether any appeal is given 
against the adjudication of the settlement. 
The Order of maintenance only recites the 
settlement* it does not contain any direct ad- 
judication as to the settlement* and the general 
rule is* that a writ of error or a writ of cer* 
tiorari cannot be taken away by inference* and 
a right of appeal cannot be given by inference* 
but only by direct words. The settlement and 
maintenance are under separate sections* and 
there should be separate orders. In Regina v. 
The Justices of Middlesex^ the order was made 
on the treasurer of the union* and the statute* 
\VheYi it mentions overseers of the parish* refers 
to those parishes which do not form part of a 
unions There is a good reason why the order 
sl^uld be made on the treasurer* because the 
^ overseers may not have any funds in hand* and 
by statute 5 ic: 6 W. 4* c, 69, s. 7> the guardians 
of an union are made a continuing corporation. 
Paine v. The Guardians of the Strand Union,^ 
If the order may be made on the overseers or 
the treasurer* either party might appeal* and 
great difficulty would necessarUy ari^. 

Lord Denman, C. J. I think there is no 
doubt on either of these points. There is no 
reason suggested why the order adjudicating 
the settlement and the order of maintenance 
should not be in one and made at the same 
rime. As to the other point* it appears to me 
more convenient that the order should be made 
on the overseers of the parish* and the statute 
clearly gives that power, 

Mr, justice Patteeen^ In cases where the 
settlement of the lunatic cannot be ascertained* 
then the Olst section directs the orda: of main- 
tenance to be made on the parish which sends 
the lunatic* but where the settlement can be 
asceriained, then there i» no reason why the 
<^er adjudicating the settlemoat and the order 
of maintenance may not be made at the same 
riilie. The act expressly^ says that the order 
xnay be made upon the tretuuser of the 
guardians of the. tmion* - or on the overseers 
of the parish^ in which such bmarie shall be 
80 adjuaged to be s^ledi j ; > 

k 2 Nw Sees, Ca8,i06:L i 

^ 3 New Sess. Cas. 94. ® 8 Q, B, R, 326. | 


Mr. Jiurice cp^ 

Mr. justice to me there it 

no objecrioii why the drew a<fiiidtcating the 
settlemem and the order of maintenance 
should not be comprised in one instrument. 
The one is not affected by the other being 
joined with it. With respet to the power of 
appeal under the 62nd section* it is perfectly 
clear to my mind that the appeal against the- 
order of maintenance includes an appeal against' 
the order adjudicating the settlement. The 
order of maintenance is the same as an order 
of removal, and that always involves in it an 
appeal against the settlement. Then as to the 
question* whether the order was properly made 
on the overseers of the parish, it appears to me 
that , where the words of the statute give the 
option, as these clearly do* whether the order 
should be served on the treasurer of the 
guardians or on the overseers of the parish* the 
convenience appears to be in favour of serving 
it on the overseers, because the treasurer is not 
bound to give notice to the overseers* and the 
time allowed for appealing may elapse before 
the overseers are aware that any such order: 
has been made. 

Rule discharged. 

<llueen*ir 3Bmcb ^tarticr Court. 

(Before Mr. Justice Patteson.) 

Brotone v. Barton. Michaelmas Vacation, 
1848. 

warrant of attorney. — EXECUTION, 
DATE OF. — FRAUDULENT PREFERENCE. — 
EXECUTION ISSUED FOR TOO MUCH, 

A deed or other writing must he taken to 
speak from the time of the execution, and 
• not from the date apparent 3n the face qf 
it. The date is only to be taken priim 
facie as the true time of the execution ; but 
as so(m as the contrary appears, the ap^ 
parent date is to be disregarded, and the 
Court will not take into consideration the 
intention of the parties. 

The Court will not set aside a warrant ^ 
altomey upon motion on the ground that %t 
was given by way of fraudulent pr^erence^ 
but will leave that question to be decided 
by a jury. Nor will the Court set aside a 
warrant of attorney on the ground that 
execution was issued for too much, but 
will only set aside the execution pro tantp. 
Early in the term, Prideaux obtained a 
rule* calling on the plaintiff to show cause why 
the ‘warrant of attorney herein* and all subse* 
quent proceedings, should not be set aside. 
•Hie warrant of attorney was in the ordinary 
form, and was dated the 24th day of February, 
1847* was under the seal of defendant* 
and .contained the usual rdease of 
There was a defeasance iu the fo^wing 
words : — . v. .. .■ 

Memo^dum. The udtlua,wamnt of at- 
torney is^ given i6 secfmii thb pgytmShf^om the 
within-nalnM John the 

George Browne* df the 'sdiiri of ll^ the 
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20th of March next, with the lawful interest of 
the same from the date hereof. And it is here- 
by agreed by and between the said parties, that 
no action, execution, or other process or pro- 
oe6clill^^, Hhall be commenced, sued out, or 

E roKetjuied against the said John Barton, his 
eirs, executors, or administrators, or agfiinst 
his or thtiir lands, goods, or chattels, upon the 
judgment to be entered up in pursuance of the 
within warrant, until default shall happen to 
be made in payment of the sums above men- 
tioned, and interest for the same as aforesaid ; 
but if default shall be made in payment of said 
aiiins, the said George Browne shall be at 
liberty to issue execution for the whole amount 
of pniu‘ij>al and interest remaining unpaid, be- 
sides costs of judgment and execution, sheritTs 
poundage, oflicers’ fees, and other incidental 
eaepenses,” 

This defeasance also bore date the 24lli of 
February, 1S47. 

By tile adirJavitH on which the rule nisi was 
obtained, it was sworn that the warrant of at- 
torney and t)i£! defeasance were in fact executed 
on the; jOtli of March, 1847 ; they were then 
kept by tlu? defonelant in his possession until 
the ‘2{Hh of the same month, when he delivered 
them over to tlie plaintilT, who immediately 
issued execution, and levied for the whole 
amount iiumtioned iu the defeasance. At this 
time, there was only 1 ()(»/. actually due from 
tbe defendant to the pluintifr; but a further 
sum i)f originally due from the defendant 
to the pUuntilV, had been secured by the joint 
and several promissory note of the defendant 
and a man named Hill ; but this note was not 
yet paya!)lc. Just before the execution was 
levied on the warrant of attorney, the defendant j 
bucaine Iiankriipt, and the rule was obtained j 
an behalf of liis assignees to set aside the war- | 
rant of attorney and subsequent proceedings j 
itpon three grounds — first, tuat the warrant of 
attorney was given by way of fraudulent pre- 
ference ; secondly, because it was given, and 
execution issued, for more than was due; 
Uiirdl)', because the ex-ccution was issued too 
soon. 

Barstow showed cause, and coutended,./?ivf^. 
Unit altliough the aflidavits on which the rule 
was obtained showed a primd facie case of 
fraudulent preference, yet that the Court would 
not try that question on affidavits, and deprive 
the [ilaintilT of the interventian of a jury. As 
to the second point, it was admitted that the 
tweciition was issued for too much ; and so the 
assignees were entitled to relief by havixig the 
writ of fi. fa. amended, and the execution re- 
duced, but the rule asked too much, when it | 
sought to set the whole proceedings aside. 
Thlrdl)\ as to the dale, it was contended that, 
the Court would not interfere. No doubt old 
cases might be found in which it was laid 
down that a deed shall speak from the day 
of its execution and not tiie day of the date ; 
but the Courts now would look at the intention 
ct ihe parties, and in the present case it was 
desrr that the [larties coiild not have intended 
thsft the execution was not to issue until the 


20th of Mimb, wWch is what is con* 

tended for oii the other side. 

Prideaux^ in support of the rule. The war- 
rant of attorney in this case is under seal, and 
is therefore a deed, which it must have been, 
as it contains a release of errors, and the prin- 
ciple to be collected from the cases is, that 
every document, whether under seal or not, 
shall apeak from the time when it takes effect, 
that is, from the day of its execution if it 
he a deed, and if not under seal when made; 
this is laid down in Claytons case^ 5 Coke 1 ; 
no doubt, primd facie^ a deed speaks from the 
(lay it bears date, but nothing so absurd was 
ever decided, as that it should speak from the 
day it bears date, when that date is proved to 
be a false one : see as to this an anonymous 
case in 3 Salkeid, 120; Askey v. Sir Baptist 
HichSf Cro. Jac. 263, and Steele v. Mart^ 

4 B. & C, 272. As to that part of the rule 
which seeks to set aside the warrant of attor- 
ney and subsequent proceedings on the ground 
that it was issued for a great deal too much, it 
may be conceded that the Court will not do 
this, when this has happened through mistake, 
l»ut that clearly was not the case here, both the 
defendant and the assignees have been preju- 
diced, and 80 the Court will set aside the war- 
rant of attorney and the subsequent proceed- 
ings altogether. Tilby v. Best, 16 East, 164; 
Laroche v. Wasbrouyk, 2 Term R. 737 ; Mongs 
V. Leake, 8 Term R. 411. Then as to the ques- 
tion of fraudulent preference, that is clear by 
the affidavits. 

PattcHon, J. You need not argue that 
point, I certainly shall not set aside a warrant 
of attorney upon motion, on the g< bund that it 
was given by way of fraudulent preference; 
that is a question for a jury ; as to the other 
points, I will consider them. 

Cur. ad. vult, 

Denman, C. J., subsequently delivered judg- 
ment for Patteson, J. In the case of Browne 
V. Barton, argued by Mr, Prideaiix and Mr, 
Barstoio, one of the obiectioua to the warrant 
of attorney was that the execution issued too 
soon, that the defeasance stating the warrant 
of attorney to be for securing the payment of 
285/. on the 20th day of March next, with 
lawful interest for the same from the date 
thereof, and this warrant of attorney being 
executed on the 20th of March, 1647, the 
principal money was not payable until the 
20tii of March, 1848, If the warrant of at- 
torney had on the face of it borne date the 
20th of March, 1847, that would undoubtedly 
be so, and the cruestion is whether the cir- 
cumstance of the aate apparent on the face of 
the instrument, being on the 24th of February, 
1847, makes any difference. The rule uni- 
formly acted on from time of Clayton^ s case, 
5 Coke, 1, is that a deed or other writing must 
be taken to epeakfrom the time ofitseisecu- 
tion, and not from the date apparent on theface 
of it; that date indeed is to be taken primd fade 
as the true time of its execution ; but as soon 
as the contrary appears, the apparent date js to 
be utterly disregarded. Tlie case of Steele v. 
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Mart^ 4 B. & C. 272, is precisely in point as 
to this. It may be observed here, that by the 
laiifSfuage of the defeasance to this warrant of 
attorney, the principal was not to be paid on 
the very day of the execution of the instru- 
ment, for it provides for the payment of inte- 
rest from the date thereof; neither was the 
warrant of attoniey, although executed on the 
20th of Marcl), delivered to the plaintiff until 
the 291ih, nine days after the time when it 
is contended the principal sum by A. became 
due. 

Upon the ^v^lQle, therefore, I am of opinion 
that the rule of law is clearly that the 20th 
of March mentioned in the defeasance must 
be taken to be the 20th of March, 1B4B, what- 
ever may have been the intention of the par- 
ties, and that the execution being premature, 
the rule to set it aside must be absolute ; hutj 
not to set aside either the warrant of attorney | 
itself or the judgment ; and as the rule asks ! 
too much, it must be absolute as to setting; 
aside the execution Avithout costs. I am ofi 
opinion that I cannot enter into the question ' 
of fraudulent j>refertmce, and that as to tbej 
excess in the execution, if good at all, the 
execution would onl)" be set aside pro tanio. 

Rule absolute to set aside the execution 
without costs. 

Cnurl 0f Cnminon 

Meet an v, Nichols, EastJer Term, 1848. 

COUNTY COURTS ACT. — SUGGESTION TO 

DEPltlVK OF COSTS, — INSUFFICIENCY 
OF AFFIDAVIT. 

To support a rule for entering a suggestion 
upon tfie record i m order to deprive a 
plaintiff' of costs, under th^e County Courts 
Act, 9 JO Fict,, cap, 95, sec. 129. the 
defendanVs affidmits must negative the 
causes specified in the 128M section, and by 
a reference thereto, excepted from th'e ope- 
ration of the \2{)th section, vdiich takes 
away the right to costs. 

A RULE nisi had been obtained in this case to 
enter a suggestion under the County Courts 
Act, ^9 Ik 10 Viet., cap. 95, in order to deprive! 
the plaintiff of costs in the action. | 

Lush, on behalf of the plaintiff, showed cause, 
and objected that the affidavit upon which the 
rule had been obtained, contained no statement 


negativing that neither the plaintiff, nor the de« 
fendant was an officer of the County Court, as 
it ought to have done, in order to take the case 
out of the operation of the tUSth section of the 
County Court Act, gndng a concurrent jurit- 
diction to the Superior Courts ac Westmin- 
ster. 

TaJfourd, Serjeant. It was sufficient if the 
affidavit showed, as it did, that the case came 
within the jurisdiction of the County Court, 
under the provisions of tlic 58th section of the 
County Court Act- ft was frjr the plaintiffs to 
I show, if it were so, that the case fell within the 
exceptions contained in the riBth section, and 
the defendant need no*, negative them in his 
affidavit. 

Wilde, C. J. Can you omit to negative tliat 
part of the 12Bth section, which relates to offi** 
cers, any more than you cun that which ;q)plies 
to the place where the cause of action arises } 

Creswell, J. The 128th section gives a con- 
current jurisdiction, “ where the plaintiff dwelb 
more than 20 miles from the defendant, or 
where the cause of action did not arise wholly, 
or in some material point, within the jurisdic- 
tion of the Court wnthin wliich the defendant 
dwells, or carries ou his business, <S:e., or where 
any officer of the County (^ourt shall be a 
I party, except in respect of any goods, &c., 

! tJiken in execution by the irrocess of tlxc 
I Court,” See. I'hen, by the 12{)th section, the 
I plaintiff cannot recover his costs in *^ any cause 
( other than those last hereinbefore siXMufted,^^ 

! which words certainly include cases where* an 
officer of the County Court is a party. 

TaJfourd, Serjeant. Yes, but then it is 
submitted, the exception is by way of proviso, 
and ought to come from the other side. 

Per mriam. The affidav it is defective, as it 
does not negative that an officer of the County 
Court is a party to the action.* 'Fhe concur- 
rent jurisdiction of the Superior Courts, ex- 
I pressly reserved by the 12Bth section, can only 
ibe got rid of by showing in the affidavit, tliat 
none of the exceptions apply to the riresei^ 
case, primd facie the plaintiff is entitled to his 
costs, and it is for the defendant, in availing 
himself of the County Courts Act, to state in his 
affidavits, aU that is necessary to deiirive him 
of his right in that respect, and amongst otlicr 
things, that this is not one of the cases in 
which costs are still allowed. 

Rule discharged. 


AMALYTI^CAL ITIGEST OF CASES. 

aSROKTED IN ALL THE COURTS. 


EVIDWNCnS, 

[For the previous Sections of this Series of 

the Digest in the present Volume, see 
« 

Law of Attorneys, p. 1&. 

Law of Wills, p. 37. 


Courts of Equity, 

Construction of Statutes, p. 68. 

Law of Property and Conveyancing, p. 7?6. 
Principles of Ebuity, p, 103. 

Pleadings, 121.J 

ADMinSlBlLjerY OF SVinANCE. 
Decree.— Every decree, although it onjiy 



166 Amlyihai pijiuttff t PourUiitf'Equitjf^ 


direct issues or inquiries, ought to r^ci^. t;^ 
evidence on which it is founded, and tl^rsefpre, 
where evidence is tendered and objected to, the 
Court ought to decide at once upon- its admift-, 
eibility, and not to allow it tp be entered as 
read de hene esse. Parker y. Morrell, 2 PhiU. I 
453. I 

See Legitimacy ; Pedigree. 

ANSWER. OP CO-DEFENDANT. 

Tlie answer of a co-defendant cannot be re- 
ceived in evidence on an inquiry before the 
Master. Meyer v. Montriou, 9 Beav. 52 1 ♦ 

CORHOBOUATION OF WITNESS. 

Where, upon the trial of an issue, the evi- 
dence of a material witness, being uncorrobo- 
rated, and being in other respects unsatisfac- 
tory, has been discredited by the judge, and 
the jury have given a verdict against the party 
proaucing that witness, this Court, upon being 
satisfied, by affidavits tiled since the trial, that 
the evidence of the witness may be substan- 
tially corroborated, will grant a new trial. 
Shields v. Boucher, 1 J>e G. iSi S. 40. 

DEPOSITIONS- ^ 

5. Cross^cause. — A cause and cross-cause] 
were attached to the Vice-Chancellor’s Court. 
After publication had passed in the original 
cause, but before it had passed in the cross- 
cause, the defendant obtained an order of 
course, at the Rolls, for liberty to use the 
original depositions “taken” in the cross- 
cause. Meld, that it had not been irregularly 
obtained. Sowdon v. Mai'rioU, <J Beav. 416. 

2, Passing publication. — Replication was 
filed in a cause in January, 1816, and a sub- 
poena to rejojn issued in February, 1816.^ 
Since then nothing was done until April, 1847, 
when the Court refused to allow the plaintiff 
to withdraw the old replication and file a new 
one, after which the plaintiff examined wit- 
nesses : Held, that publication had not passed 
in the cause, and that the depositions were 
regular. Thomas v. Lewis, 35 L. O. 367. 

ENLARGING PUBLICATION. 

1. Where depositions not seen . — The Master 
enlarged publication, and on that occasion evi- 
dence was prodiUHitl that the defendant had not 
seen the depositions. Immediately afterwards 
an application was made for an additional 
commission, which the Master granted with- 
out any further evidence that the defendant 
had not seen the depositions : Held, that it 
was not necessary to bring forward further 
proof, the Master having mrea^ in his office 
evidence of the fact, and the Court refused 
with costs an application to set aside the pro- 
ceedings. Clark V. Chuck, 9 Beav. 414. 

2. Production qf documents . — After publica- 
tion has passed under the 111th Order of May, 
1845, the time may be enlarged by the Court 
u speciid grounds are shown, and if the de- 
fendant will not be prejudiced by the indul- 
gence. 


Semhle, TUiat it is not the ^sual practice 
include a motion for the production df docmikb 
ments at the hearing, in^ an opposed tnotioiit. 
fur enlarging publication. Wragg v. Wraggy ^ 
34L. 0.357. 

EXAMINATION OF PARTIES. 

The practice of allowing the parties, on the 
trial of an issue, to be examinea for tliejnselves 
is in the discretion of the Court, but to be re- 
sorted to with great caution, and never unless 
under the peculiar circumstances of the caise 
justice could not be attained without it, and 
certainly never when, from the position of the 
parties, an unfair advantage would be given by 
it to one over tlie other. And therefore, where 
it appeared that the transaction to which the 
issue related had occurred in the presence only 
of the plaintiff' and one other party, who, being 
a late partner of the defendants, was since 
dead, an order of the Court below directing 
that each party to the issue should be at liberty 
to be examined for himself, was reversed on 
appeal, as calculated to give the plaintiff’ an 
unfair advantage. Parker v. Morrell, 2 Phill. 
453. 

HEARSAY EVIDENCE. 

See Pedigree. 

JOINT RIGHT OF CO-PLAINTIFFS. 

If several co-plaintiffs alleged by their bill 
that they are jointly, or in some joint character, 
entitled to the subject of the suit, and one or 
more of them would be so entitled if, in this 
resjiect, the others or other of them were not, 
(no issue being joined on the question of the 
title, if any, being joint,) it is not itiecessary for 
the plaintiffs, as between themselves, to prove 
in the cause as against the defendant, that their 
right, if any, is a joint right. Blair v. Bromley, 
5 Hare, 554. 

Cases cited in the judgment : Ryan v. Ander« 
Bon^ 3 Madd. 174. 

LEGITIMACY. 

Proof to establish adulterine bastardy. — 
Admissibility of evidence .- — A child born, of a 
married woman is, in the first instance, pre- 
sumed to be legitimate. The presumption thus 
established by law is not to be rebutted by cir- 
cumstances which only create doubt and sus- 
picion, but it may be wholly removed by show- 
ing that the husband was, 1st, Incompetent; 
2ndly, Entirely absent, so as to have no inter- 
course or communication of any kind with the 
mother ; 3rdly, Entirely absent at the period 
during which the child must in the course of 
nature have been begotten ; 4thly, Only pre- 
sent under circumstances as afford clear and 
satisfactory proof that there was no sexual 
intercourse* Such evidence as this puts an 
end to the question, and establishes the ille- 
gitimacy of tne child of a married woman. It 
18 , however, very difficult to conclude against 
the legitimacy in cases where there is no Us- 
ability, and whm some society or communica- 
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tion » continued betwcCTi - husband aUd wife 
during the tiitie in queetion so as to have 
affiarded opportunities of sexual intercourse; 
and ill cases where such op[)ortunitie8 have 
occurred, and in which any one of two or more 
, men may have been the father, whatever proba- 
bilities may exist, no evidence can be admitted 
to show that any man, other than the husband, 
may have been, or probably was, the father of 
the wife’s child. Throughout the investigation j 
the presumption in favour of the legitimacy is 
to haAT its weight and influence, and the evi- 
dence against it ought to be strong, distinct, 
satisfactory, and conclusive. Hargrave v. Har- 
grave^ 9 Beav. 552. 

partner’s ACKNOM'^LKDGMENT. 

After dissolution of 2 )arttiershipy whether 
hindlug on cM-partners * — An answer ])Ut in by 
one of several partners, after dissolution of the 
partnership, containing an admission of a re- 
presentation having been made by such partner 
in a partnership transaction, prior to the disso- 
lution : He/d, not to be admissible as evidence 
of such admission against his co-partners, on 
the ground tliat since the dissolution of the 
partnership the party, wdiose answer it was, 
had ])et‘omc bankrupt and obtained his certifi- 
cate, and had therefore at the time of putting 
in the answer no common liability with llie co- 
partners : Held, also, that even independently 
of that o]>jection, such answer would not have 
been fuboissible in evidence, though made in 
the existing suit, without other evidence to 
identify the |>arty whose answer it was with the 
])artuer. Parker v. Morrell, 2 Phill. 453. 

PEDIQRER. 

Principle upon which hearsay evidence is ad- j 
7nissible. - - Qurere, \vhether the reasons and 
grounds upon which births and times of births, 
marriages, deaths, legitimacy, consanguinity, 
&c., are allow^ed to be ])roved by liearsay 
(from projier quarters) in a controversy merely 
genealogical, are not applicable to declar itions 
made by a deceased person as to where his 
family came from, where he came from, or “ of 
what [dace ” his father was designated. Shields 
V. Boucher, 1 De G. & S. 40. 

Gases cited in the judgment: Whitelocke v. Baker, 
Ves. 514; Hood v. Lady Beauebamp, U 
Sim. ; Uishton v. Nesbitt, 2 Mood. & Kob, 
554; Slaney v. Wade, 1 M, & Cr. 333. 

PRIVILEGED COMMUNICATION. 

Upon settling interrogatories for the exami- 
nation of a vendor in the Master’s oflice, on a 
question of title between vendor and purchaser : 
Held, that the vendor was not compellable, at j 
the instance of the purchaser, to state his 
motive for making a certain ajipointment, or to 
disclose contidential communications made by 
him to his solicitor and counsel respecting the 
property, although such communications w^ere 
made merely on behalf of tlie consulting person 
singly, and were not made during a suit, during 
a dispute, or after the threat of a suit. 

Qimre, whether the client is compellable toj 


disclose any confid^ptial cominunication be* 
tween him and his solicitor or counsel, which 
his solicitor or counsel would be privileged in 
refusing to disclose t 

Cases laid before counsel, on behalf of a 
client, stand upon the same footing as other 
professional communications from the client on 
the one hand to the counsel or solicitor on the 
other ; and, as far as relates to any discovery 
by the counsel or solicitor, the question of the 
existence or non-existence of any suit, claim, 
or dispute, is immaterial. Pearse v. Pearse, 1 
De G. & S. 12. 

Cases cited in the Stanhope v. Ro- 

berts, 2 Atk. 214 ; Rirhnrds v, Jtiosun, 13 Ves. 
472; Attorney-Genonil v. Berkeley, y Jnc. &. 
W. 291 ; Cromack v. IJenthcote, 2 Brod. A B. 
4; Herring v. Clober}’, 1 Phill, 91 ; Knight v. 
Lord Waterford, 2 V. 6i C. 40, 41 ; Hughes v. 
Biddulpli, 4 Puss. 190 ; Nias v. Northern and 
Ktistern Rail way Company, .3 INIyl. ik Cr, 355; 
Holmes V. Bnadeley, 1 Phill. 47ti ; Combe v. 
The City of London, 1 Y, & G., C. G. d3l. 

PRODUCTION OF DOCUMENTS. 

1 . Root of title. — The mere statement in an 
answer of the substance of a document, the 
contents of which tlie defendant is not bound 
to disclose, does not make him liable to pro- 
duce the document itself. 

The principal question in the cause was, 
whether a party who was equitably entitled for 
life to a long term of years with a general 
power of appointment over the residue of the 
term, had by a certain detnl assigned the whole 
term to a party under whom the defendant 
claimed, or only her life interest. The plaintiff 
asserted that the deed had passed only the life 
interest. The defendant set forth a short ab- 
sti^act of the deed as showing the contrary. A 
motion for production of the deed was refused. 

Production of a deed constituting the root of 
the [flaintiff’s alleged title, under the particular 
circumstances, retused. Glover v. Hadl, 2 Philh 
484. 

See Latimer v. Neate, 4 C. & F. 570. 

2. Tenant in tail. — On a liill to enforce an 
arrangement respecting land entered into by 
the defendant’s father in his life, tlie defendant 
stated, that “under a deed ” of 1789, which 
was in the defendant’s possession, his father 
was tenant for life, and that from 1739, his 
father had no greater estate than for his life. 
He also stated that he himself was truant in 
tail “ under “ the same deed: Held, tlmt the 
plaintiff was not entitled to a production. 
iVasneg v. Tempest, 9 Bear, 407. 

3. Preliminary inquiries . — -An order was 

made directing preliminary inquiries, and for 
the production of the necessary papers. Sub- 
sequently, an order was made tor an inspection 
of all papers in the defendant’s poBsession 
at his solicitor’s office. Held, that the latter 
did not supersede the former, and that the 
Master might still onler a production in the 
course of the inquiries diredteif. , ^Hicier v. 
Hume, 9 Beav. 418. ^ ^ ' 

4. Answer, — A plea to the whole of the dis- 
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covory sought hy a bill, except a portion of the 
interrogatory asking for the production of docu- 
ments relating lo the matters in the bill men- 
tioned, slielters a defendant from jgivin^f a 
general fliscovery of documents asked for by 
the and an answer having been fil6cl to- 
getlic^r with the plea by way of denid to the 
portion excepted from the operation of the 
plea : Uvld, tluit such answer was sufficient. 
Lvhmp V. Tinling, 35 (). 324. 

And see Enlarging Publication, 2. 

AVITNRSS* 

Refusal to answer interrogatories, — Motion 
to re^examiine , — On a motion, Ijefore publica- 
tion, to re-cxarnhie a v/itness n[>on interroga- 
tories which he Itas refused to answer, and that 
he may he ordend lo produce a document 
wliich h(', refused to iirodiice, the witness only, 
an<I not the, parties in the cause, arc to he 
ser\’t‘d with notice of the motion ; and the rule 
is l.hc same where tl^e motion is made after 
]>uhJiealioji, unless the case comes within the 
grounds upon wliich th(^ Court guards against 
the n -exainination of witnesses. It is not an I 
objection to such a motion that there was no 


irre^larity in the^subpoena duces tecum, or that 
the re<)ilired document was vaguely described 
in the subpoena, if the udtness has appeared 
and submitted to be examined, and shown by 
his answer that he identified the document in- 
quired after with the document in his posses- 
sion. 

A subpmna duces tecum is a requisition to a 
witness to produce a document; and an inter- 
rogatory requiring a witness to set forth a docu*- 
inent in the words is in effect equivalent to a 
requisition to produce it. 

The duty of a witness to produce a document 
called for hy the subpoena duces tecum, or in- 
(juireil after by an interrogatory, is the same 
wlielber the document is called for in order 
to be proved by himself or by aiiotlxer witness. 

A witness cannot object to answer a question 
beeauKC it relates to })rivate matters, or because 
it is immaterial, unless the answer may be 
withheld on some ground of privilege. Tipping 
V. Coates, 6 Hare, 16. 

Castt cited in i Ik? judgment: I5radslm\v v. Briid- 
1 II. iNly!. 358; Saiicltbrd v. Reraiag- 
ton, 2 Ves. jun. 189. 


business of the courts. 


(X)MM()N LAW SriTlNGS. 


•Saturday 

.Monday 

Tuo.4dHy • 
Wodriesduy 
Ihnrsday . 
I’nday . 
Satur<hiv * 

Monday • 
Tuesday 
Wednesday 
flhursday . 
Friday . 




lEirficqucr of ^Plcafi, 

After Trinity I'crni, 1848. 

IN MinaLL.-.rx. 

.•June 17 Common Juries. 

(,'ust.oma and Common 
Juries. 

. 20 ^ Excise and Common 
.2.1 ( .luries, 

. 2‘2 1 

. 23 J- Common Juries. 

. 2 O 

. 

27 1 

Special J iiries and Common 
.',0 j Juries, (if nocessaryA 

AoJ 


diuccifil 38curl). 

d ins Court will, on Saturday tlio 17tlq Monday 
1.1)0 i9tli, Saturday tin? 2U.b, Mundoy tljo Sdth, 
d'uosday llio 27th, and Wednesday the 28th days 
of Juno, and on Saturday the 1st, and Weilnesday 
tl)o 12tli days of July next, hold Sittings, amJ 
will proceeni in disposinjj of t lit hmsiness in the 
New 1 rial Pajior, Special Paper, and Crown 
Paper, and give judgment in cases ]U'eviously 
argued. 


By tlie (.yourt. 


I 


Cnmmun ©lens'. 


IN T . ONOON . 


I This Court will, on Tuesday the 2(lth day of June, 
, hold Sittings, and will proceed in tlisposing o)f Uie 
j Imsiness now pending in the Taper of Ncie Trials, 
; on the same 2Uth, and on the 23r4i, 2 lt]i, ‘Jfith, ‘27th, 
' ‘Jltih and ‘29th dn3^a of the Htime niontli, and will also 
! proct'ctl to give judgment in certain of the mutters 
; that will then he standing over for the consideration 
' of the Court. Tnos . \V iloe. 


Saturday , 

July 


Monday . 

* 9 


Tuesday * 


4 ! 

W ednesduy 


A 

Thursilay 


t! 

Fridiiy 

. • 

-j 

Saturday . 



Momlav 


10 ) 

J'lK'Sduv 



Weiluesday 


1 - 

Thursday 


13 

Friday . . 


M ) 


.‘VdjournTnent Day, 
mon Juries. 


Common J uries. 


Com- 


Special Juries and Common ! 
' Juries, (if necessary.) 


I'he Court will Sit at 10 o’clock. 


‘i This Court will hold Sittings on Wednesday, 
.the 21st June and on every succeeding day (Sun- 
I days excepted) until and including Thursday, the 
j 13th day of July next, and will at such Sittings^ 
j proceed in disposing of the business then pend- 
jiwg in the Paper of New Trials, in the Paper of 
Special Cases and in the Paper of Demurrers, 
in giving judgment in all matters then standing 
for judgment. 

By the Court. 

Head in open Court. Edwd. Bennett. ‘ 
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REMANSTS FROM THE SITTINGS AFTER RASTER TERM J848. 

^uetpid SSoirti* 

London. 


D. Richardson 
'Ca|>e6 and S. 

Keene 

Vincent and*S. 

Lewie and S. 

W. H. Green 
Phillips 
Pearce and Co. 

C. B, Wilson 
Jordeson 

Hughes, K. and M- 
Hook 

William Batty 
Aniory and Co. 

Gell and il. 

Warter 
G. Ashloy 
Cox and S. 

Same 

Burrell and Son 
I*earson 
Starling 
W, 'l ate 
Triston 

Williamson and 11. 
Smedley and K. 
'J'utliam and Co. 
I’ilson and Co. 

Pry and ( a). 

Cooper 

7'utham niid Co. 

Lacy and B. 

Pam and H. 

• 

GtiO. Jlolmer 
NVulcot iuui Co. 
Bpjinett 


iVlaples and Co. 
■^cimo 

Fow and Co. 

Majdes and Co. 
Lacy tuul 1C 
Bold in if and P, 
late 

Shearman and P. 
Amory'' and Co. 
Dixon 
In person 
Hudson 
Savage 

Burrell and Son 
Ed. Flower 
Beevor and B. 
Tilson and Co. 

I . S. Taylor 

.Wontnei 

Wood 

Lacy and 13. 

Hook 

R. and W. G. Roy 
W. Dixon 
W arry and R. 

Tate 


Muckny 

Blackmore (Inj*) 

Dean (inj.) S*J. 
Franklin & anotlier (stay- 
ed) S.J. 

Brand (stayed) 

Bond (l*\j*) S.J. 

Hartley 5c another (stayed) 
Robertson (stayed) S.J. 
Gibbs (stayed) 

Cundell (stayed) 

Berkley 

Conyngham, Esq., and 
others 

English S. J. 

Taylor, (P. O.) S.J. 
Dickinson S.J, 

Sherlock and another S.J. 
Pridmore S. .T, 

Roberts and another S.J. 
Knight and others S. J. 
Hooper S. J. 

The Queen S.J. 

Newman (Hij.) 

Gruvatt S J, 

'File Queen S. J. 

IJdall and another S.J 
run n ton and another S.J. 
Sadler and anotlier S.J. 
Wilkins and another S.J. 
Roberts 

Whitaker, jun. S. J . 

M‘Swiney S.J. 

Laurence and otlmrs S.J, 
Green uiid another, as- 
signees, &c, S. J. 

Sirr S. J. 

Herapatli S.J. 

Tho (irund Trurjk, or 
Stall’d, and Peterborough 
Union Railw. Co. S. J, 


Small and otliera 

S. J.* 

Same 

S. J. 

Same 

S.J. 

Brett 

S. J. 

Gibson 

S.J. 

Bailin’^ and another 

S, J . 

Baum 

S.J. 

Brown 

s:j. 

Jones and another 

S.J. 

Taylor, (P. O. &c.) 

S.J. 

Marriott 

S.J. 

Hornidge 

S.J. 

Shott 


Sraytho 


Hooper 

S.J. 

Turner and 13 ors. 

S.J, 

George 

S.J. 

Wilkins and anr.. 

extrix. 

and exor., 5c c. 

S.J. 

Sl.iplej 

S.J. 

Elliott 


Wheeler 

S.J. 

Bailey and another 

S.J. 

Griffin 


W alkor 

S.J. 

Jones and another 

S. J. 

Jones 


Gravatt 

S.J. 


Brooke 

Burton 5c ora., exors, &c. 
Grace 

Davis and others 

Harjier 

Stanley 

Man ton 

Dargan 

Aberdeen 

Harrison and others 
De Vear, sued, &c. 

Macgrogor (inj.) 

Hales 

Black 

B rad ley 

Browne 

Ward 

P.idgwav 

Faith and anoth(?r 
Smith 

John rijoinas 

Parrv 

L<‘a 

llardey 

C.d»odwick 

Ben van 

Cavci and unot.})ei- 
iM orrison 
(btrsoii 

( Joclieroll and others 
3’lie Royal lOxciiauge Afi 
.suraiice Coiii])any 
Hughes, I’.sq. 

jM a joril>:ui Us atid others 
Sirr, Cllv., udmors,, ixc, 
lieu stead 


Harman 

Xairue and another 
Gibson, jun. 

Irving 
J'homson 
Surtees 
'Faylor 

Ricketts and others 
Harwell 
Hill 

Bradley 

Baxter and others 
Bed borough 

South Eastern Railway' C 
Low 

Curnherlege 
George JVlaule 
Red boro ugh 
Morrison, llesidont 
rector, tScc. 

Barber 

'I'ophain and another 
Ashton 
Haines 
Hay 

Satierthwaite 
Lawrence 
Lvrie 
Ward 


Tres. Baxen dale and Co* 
Dt. Alban and B. 

Dt. Smith 

Covt. Wm. Bevnn 
Dt. Wilde and Co. 

Prom, Few and C'o. 

Van Soudrtu & Co* 
Covt. Norris and Son 
Covl, Gilbert, llooU,<S£ Co. 
Pro. (diesler nud Co, 

Pro. C'ondell 

Prom. Fearou and C. 
Trov. W rig lit and K. 
Prom. Asluiist and Sou 
Pro. Sudlow iind Co. 

Pro. Camphcl) 

Pro. Elmshe and P. 

Tro. Sharpe, F. and Co, 
Covt. Farfjuhar 
I’ro. FL Smitli 
Indt. Holiler 

Hughes, Iv., and' JM. 
1‘ro. LhuHlie amj P. 
Cons|». W al »<?r aiid P. 

(Jn. Cox jijid 
Pro. Cull 
Covt. \\ iihon 
Pro. Bevrin (J. 

,l>t. .lohnson anvi C^o. 

Pro. Oil verson uiid C o. 

Covt. Freshlield 

Dt. Wiliiumt} umJ McL. 

Tro. Wostinarolt end Co. 
Dt . M a]>los and Co. 

Meg‘;is*in and Co. 


Dt. llicliardson uiui Co. 
Pro. Walton 
Pro, Same 
l*ro. Pearce ami Co, 
l*ro, 'J’lioinas and M. 

Dt. Stevens ;nid Ci. 

Pro. rhillij>[).s and N. 
Pro. Lane and I’. 
l*ro, Auiory aiid Co. 
Pro. G. H. Snjifii 
Pro. Sudlow and ' 

Pro. In per.iOii 

C'.\, DejM’*'** 
o , 1 *ro. 'I'ilh ard and 
Ca. \^ all\>n 
l*ro. .(atjne- and t o 
J.ssue, Derliv anti i 
1^0. Dejfree 

d" 

pro. BevaiJ and‘^ 
i*ro. (dupe.s and S. 

I res. Holler ' 

Pro. Keightley and Co. 
l*ro. Smith and W 
Dt, In peroon 
Pro. Vizard aud Co. 
Pro. Wire and C. 

I'ro. Clarke and Co. 
Pro. ElunsUe aiid Ce, 
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ffin Print Qfmt 


0« Fofd 

Edwards & ors.. aasigneea* 



Ac. 

A.J. Cooper 

Ca. G« aud C. Snuth 

Bjmes aod Co. 

Conolly 

S. J. Morton 

Ca. L. W. Wilhams,, 

Hughef, K* and M* 

Mitcbison 

Millar 

Pro. M'Lepd a^d S. 

H. AMey 

The Queen 

Savage 

Indt. J. Billing 

MapJoa and Co. 

Great Western Rail. 

S.J. Parker 

Dt. Lepard and Co* 

Totimm and Co. 

Barker 

S.J. Smyth 

Pro. Rae aud B. 

Young, V. and G. 

Dewing and anether 

S.J. Cox 

Pro. Amory and Co. 

iiutlor 

Tlie Queen 

Worley 

Indt. De Medina 

G. Fry 

Bongo 

S. J. Stulpner and another 

Pro. Burnell 

I'hrupp 

Howes 

Fuller 

Pro. Galsworthy and Co. 

Smart and B« 

Clifton and another 

Adcock 

Dt. Gale 

Lewis 

Lewis 

Noble 

Pro. CoUina and ll. 

Pyson and Go. 

Mills 

Lapbam 

Dt. Sbarpo and Co. 

IVleggiaon and Co. 

Binks 

S. J. Morley 

Dt. F. Biake 

Same 

Langhorne 

S. J. Morley 

Dt. Same 

Amory and Co. 

'I'aylor, (P. 0.) 

S. J. Miller 

Pro. Miller and 11. 

Dale 

Tbe Queen 

Brighton 

Indt. Wukeling 

Harbin and W. 

Johnson 

S.J. Bradley 

Dt. Sudlows 

Drew and S. 

Allen and ora., executrix 



and executors^ &c. 

Goodchild 

Pro. Lonsdale 

FitcU 

Joel 

Clifton 

Dt. Stevens and G. 

K. and W. G. Roy. 

Hardy, (P. O.) 

Sanderson 

Sci. Fa. Burn 

Theobald 

Oollmd and cthera 

Dobree 

Ca. Humphreys - 

Cox. and S. 

Kniglit and others 

S.J. Thornton 

Pro. Leigh 

G. Aahley 

Bower 

Williams 

Pro. De]>ieH 

Same 

Isaac 

Davis 

Pro, Hodgson - 

Jervis 

A’aile 

S. J. Richter, secy., &tc. 

Pro. Dawes and Son 

W. ^ud E. Pyne 

Webster 

Raines 

Pro. Emmet and K. 

MaxoQ and W. 

Armstrong 

Ihirnell 

Pro. Collins and K. 

Horwood 

Edgar 

Beck 

Pro. Reddell 

Maples and Co. 

Williams and others. 

Toy 

Pro. Gresiiam 


Comtnan 


Lowlesa and Son 

INIantzque 

S.J. St. Katharine Dock Com- 




pany 

Pro. Oliverson and Co. 

Wire and Child 

Tiboldi 

S. J- Wanless 

Ca. J. Taylor 

Catturns and Fry 

Brown 

S. *1. Chapman 

Prom. W, W. & R. Wren 

Vailance and B. 

Groom and others 

S. J. Hutton 

Trov. Linklrtters 

Wire and Child 

Partersoc and others S.J. Cfiadwick 

Prom. Keddell and Co. 

C.W. &C. Lovell 

Pinkus 

S.J. London & Croydon Rail- 

4> 



way Co, 

Ca. Burchell 

Finch and S. 

Williams 

S. J. Maiitland 

Ca. G. Everill 

J. & J. 11. Linklators 

Hutton 

Wiles 

Trov, Howell 

Same 

Messer 

S. J. Booth 

Dt. Browning 

Finch A S. 

Williams 

S. J. Betteridge 

Ca. G. Everill 

Cotterill 

Nuvone 

S.J. Haddon and another 

Covt. Johnson F. and L. 

J, D. Williams 

Sharhind 

S.J. Liefchild 

Prom. Bigg and Co. 

Hoppe and Boyle 

Gibson 

S. J. Carter and anotlier 

Ca. Ellis 

Cotterill 

Moss and others 

S. J . Spiith and another 

Prom. C. Walton 

Same 

Same 

S. ,T. Foster 

Prom. Same 

Same 

Same 

S. J. Corporation of Royal Ex- 




change Assurance Co^ 

Covt. Freshfields 

N. Bennett 

Davidson 

S. J. Bohn 

Ca. Smith and Son. 

Wilson and H. 

The Elect. Tel. Com. 

S.J. Nott and others 

Ca. Wickens 

Same 

Same 

$. J. Gamble and others 

Ca. Same 

Same 

Same 

S.J. D. P. Gamble and others Ca. Same 

I’aylor and S. 

Levy 

S.J. Alexander 

Prom. McLeod and S. 

Adams 

Rizzi 

Foletti 

Dt. Taylor 

Hill and Henld 

MiniaefT and another S.J. Rende and another 

Prom. Scott and Co. 

S. Y atea 

Capua 

Scott 

Prom. Hutchinson 

Oliverson and Co. 

Hamilton 

S.J. Cochran 

Ca. Hill and Heald 

Newhon and Evans 

Thorn and another 

S. J. Poynder and another - 

Ca. Dolman and Co. 

Hook 

Griffin and another 

S. J. Hope 

Du E.J. Rickards 

R. Thompson 

Johnson 

Cooper 

Prom. J. A. Jones 

Lawfords 

Lysaght and another S.J. Brain well 

Prom. Paterson 

Sutton nmPOo. 

Camroux, Sec., Ac. 

S, J, Young 

Covt. CoppDck 

F. West 

Fitch 

S.J. Martyr 

Prom. Brisiow and T. 

Hill and Heald 

Draper 

S.J. Paris 

Prom. Wilkinson . 

Wire and Child 

Maxey 

Thomas 

Dt. Sydney 

Bell and Co. 

Foster 

S. J. Bainbridge and another 

Prom. Oliverson and Co. 

Oliverson and Co. 

Adam 

• J • Freeman tie, Bt., and others 

Walford, Sol. Customs 

£« Isaacs 

Isaacs 

S.J. Newman 

Prom. Dean and Co, 



NM'PtiM CwUt Lktt^IiMiAon, 


Borradnile and Co* 

PhillpotU 

S. J. Wtiiy 

S. J. M'Gregor 

Prom, Fiaher De Jersey 
Prom. Gregory and Co. 

J* Maaniog 

Buxton 

Lawnikice and P* 

Graham and others 

S.J. 

Marten and Co. 

Muggeridgo and an* Cox and another 

Dt. lUobanlaon and T. 


. other 

8, J. Trier and others 

Prom. Tathamaaid Co* 

Cotterill 

Salisbury 

8. J. Murray and others 

Prom. Sutton and Co. 

Wilde, Keeee, and Co, 

Melville and others 

S. J, Doidge 

Covt. Haw'kina and Co. 

Druce and Sous 

Klockmann 

S.J. Mutchinaon 

Prom. Bell and Co. 

Suttou and Co. 

Stubbs and others, assigns. Fuller 

^ Prom. W. Murray 

r 

Cu. Sutton and Co. 

Geo. Smith 

Sunmons 

S.J. London, Brighton, am 
South Coast Railwaj 
Company 

S.J. McLeod 

Stronghill 

Stroughill 

Prom. Lloyd 

Prom. Tilaou and Co. 

Cotte^l 

Gouin and others 

S.J. Moore 

Same 

Same 

S.J, Shad bolt 

Prom. Same 

Same 

Warren and onotbec 

S.J. Peabody 

Prom. Oh verson and Co. 

JV. Bennett 

Downes 

Hanson, Sec. 6cc.* 

Covt. Rogerson 

Hutchinson and li. 

Adams 

S. J. Fioggttti 

Prom. G. U. Dodd 

Gotten 11 

Butler and others 

S. J. TheCorporatn.of theHoy 
Exchange Assurance 

• 

Covt. FreshfieUla 

Same 

Same 

S.J. Fox 

Prom, G. Walton 

Same 

liambro and another 

Gurney (chairman, &c.) 

Prom. Pearce, Phillfpa fit 
Co. 

Prom. Jdiuos 

Stafford 

Cox 

James, Esq. 

Maples and Co. 

Welch 

S.J. Thornton 

Prom. Oli verson and Co. 

ilird 

Slark, jun., and anr. 

S. J. Sauniierson and others 

Prom, (’otton and J>, 

Fisher and Do Jersey 

W ray 

S.J. PhiJlpotts 

I’rom. Borrudaile and Co, 

G. Rutherford 

Grissell and another 

S.J. James 

Prom. Hook 

T. Parker 

De Camera 

S.J. Liulu 

Ca. Oliveraon and Co. 

Dimes 

Thiea 

Munt 

Ca. Hoblnr 

C. Townshend 

Green 

Slack 

Trov. Ruudull 

SerrellJ 

Serrell 

S. J . Derbyshire, Staffordshire, 
ami Worcestershire 

Railway Prom. LiimbcTt 

Sadgrove 

Sadgrove 

S. J. Kent 

Dt. W , D. Kent 

W. M. Batho 

Osborn 

Reeder 

Ca, Paniell and T, 

Oliveraon and Co. 

Sm^/th and others 

S.J. Anderson 

Prom. Lawlbrds 

W. W. Wilkmsun 

llderton 

Sill 

Dt. Ill person. 

Hodgson, C. and N, 

Austin 

Carmichael and others 

l*rom. Davies, Son, fit (J, 

Minet and Smith 

Kwbauk 

Nutting 

C a. Desborough and Y, 
Bridger and BJuke 

Cooke 

Cooke 

Porter 

ihum. Wright 

Mardon and P. 

Halliday 

Wilson 

Dl. M'PJiail 

Henderson 

Palmer 

Spenman 

Prom. HiU und fleald 

J. Kspin 

W Utkins 

Erniigton 

Dt. Cox and Williams 

Goodwin and Co, 

East Anglian Railway 


Company 

l.ee 

Dt. 11. Crocker 

Gray 

Hartshorue^ jun. 

Kvunt* 

Dt. 

Hutchinson and Boyd 

Jones 

KuiCer 

Ca. J. B. May 

S. Oldknow 

Monaghan W alter 

Of ^IcoO. 

Prom, Wire and ChUd 

J'athaxn 

Mackintosh 

Mitcheson 

Pro. Sorrell 

J. Bowen May 

France 

Kvuns 

Pro. J. Bird 

Same * 

Same 

Same 

Pro* Sumfi 

Crowder and M. 

Enthoven and another The Mines Royal Com- 

Pro. Thomas and Sona 

Bolding and P. 

Trmder 

Chapman, udmor., &c. 

Pro. Siiupoon and Co. 

E. J. Sydney 

Pyke and another 
Wills 

Burgon 

Pro. T, Lewis 

J. Moon 

S.J. Bland and another 

Ca. Fry 

Miller and Carr 

Miller and another 

Atlee 

Dt. J. Bell 

McGregor 

Watt 

Edmundson 

Pro. Hall and Co, 

Milne and Co. 

Ramsey and others 

Harrison and another 

Pro. Holme and Co. 
Chester and Co* 

Same 

Brownlow 

Lowe 

Pro. Shaipe and Co 

H. Jackson 

Cross 

Parker 

1 res. Jones 

Grattan 

Dean (pauper) 
Mitchell 

Nicholl and another 

Ca. Ruck 

De Medina 

Clark 

Dt. Bulton 

Jackson 

Gomme 

Braitbwaite 

Dt. Evans 

Freeman 

Wauon, jun. 

Brown and another 

Dt. H. H. Brown 

In person 

Meggy 

Laurie 

Pro. Ker 

Willoughby and J, 

Truscott and another 

Cartwright 

Pro. Sprigg 
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C0X^ and Co. 
A. Baru 

Hitto utid Co. 

Van Siiiidfto uini C-o. 
C arry 

Fearnli'V 

S\\k 

(jajM'-. aii'i S. 
i\rJ.,r*o(i uad S. 

j. 7. ivi(i«n 

liuidi 

Donrif* mid 'i', 

8 am a 
Same 
Same 

Crosliv tmd 

In ]KTion 

8hiald ur>d H. 
Baylfs and i), 
.PhillipUM aruJ Son 
Majdas atkd (N). 
Sunn* 

Murtan and Cu. 
Bi'aily and 
Oil verso a and (lo. 
'J’nthaMi said ( ’u, 

S. NeuI 
Stevens and 8. 

W. Aluriay 

(ioddatrti and ]!. 

Joliri Mills 
Norton arnl Son 

Cro\v<iei mid M. 
'ralli.ini and Co. 
Bolding and 
Snrne 

Hill and M. 

\V. Bniiiienrid;/e 

l.)u\V'e.s and Sons 
iMillri and (>. 

'I Vague 

Donne ;iijd T. 

Saiiio 

Wm. l ey 
Same 

( i . and I i. (I d le.iiy 
Svnn*s and t 'o. 
iVy and <.*o. 

1C Meggv 
Same 

Simpson and Co. 
Willoughby mv I d, 
Cioddard uikI Ih 
"J eagno 

Bowland anti Co. 
lied lord 

Wade.oni and iM. 
Ikddinf:: anti i*, 

H. Jd<*yd 

reugin'i 

Cl . \' iiu'ent 
K. \\' . I ). tm V 
W, H. CV.rrv 
flill and lie dd 
Chit^hohm.- uml Co, 
Same 


Nisi Prius Cause JAeU.—LondoHt 


Morris 

\V iUon 

Tres. Wood and F. 

W Imtilei , venue charged to 

.Middles<?x, 1 8t Sitt, 8. J. 

Skeggs, admorfc, Ac. 

Pro. Thompson and D, 

Daniels and imotber 

Meek 

Pro. Wright and Co. 

Whitman uud another 

Fergusson and others 

Pro. Brown 

Smith 

Moreoroft 

Ca. Smith ami W, 

Hodge 

l*onli^€^x 

Pro. iVmti.ox and Co. 

Curlewis 

Magan 

Pro. (J. C. Rwymdl 

tllack 

Hmnpbry 

Pro. Pilcher ' 

lliackie 

Fitzpatrick 

Dt. Sowton 

J ohn son S.J. 

(jrotts 

Pro. Bell 

lirooker and another 

Johns and another 

Pro. C. Frost. 

lloulcott und unolhur 

Challis and another 

Ca. Bure hell and Go. 

Murray S..f. 

•IJruyeres 

Pro. Biekneil and B. 

llohin.-ion S.,], 

Same 

Covt, Siiiae 

riioiMf S.J. 

Same 

Covt. S(t!IK‘ 

Banister S.J. 

Same 

C’ovt. Same 

Harri.-ion 

Marfi^h 

Pro. C. Brov-nie 

1 >a.sliam 

C.'i.stell 

Pro- Bu-kley 

W. i'uxron 

Fcun ki.s 

Pro. Wut.son and Co. 

H eld ife white 

W illniins 

Dt. Smith und Son 

V iolott and others 8. J. 

DtHU 

Pro. 11 01 11 by uud 'P. 

i 1 arri-yon 

AIMknmld 

Pro. I'dh.s 

Car drier und anothor S..f 

j\' uiniig 

Pro. Sat lie 

Jarksun und an .‘ther 8. ^ . 

Oiapiu.iJi 

Pro. 1 Jiin V und ( * . 

I'oale 

( 'uhu 

J )L. Adani.s [and Son 

Dennistoun and ors. 8. . 

A'ouni; and others 

l>r. and Detitine, Druce 

;\Jow;Ut S. .i . 

Collett 

J*ro. Cordon and Sun 

i*ear;o<‘k 8. 

Alacko/i/.jo 

Pro. 8t(‘vens and (.1, 

Wiliunson and unr. S.J. 

Hill and another 

Pro. ikower and Cbj. 

Anderson 

Horton 

Pro. Pocock and P, 

( i rapes 8. J . 

Burney 

Ca. Cregory ainl 

Hall 

Couclier * 

.Dt. Silvt.'sn.n' 

IVnnoll and others S.J. 

I’.ige and another 

J.)t. Plm.kneM and Co. and 
Purker 

Pro. Yules and T. 

Balv S, .1. 

B a turd 

\ auxeUer 

Cro.se lev 

Pro. Clark 

1’ urhe.'s 

Humdiun 

Dt. (.’oUerill 

Carnl y 

H;o'grav<^ and anollier 

Dt, Fin eh und S. 

Mallie.ws S.J. 

Beuvaa 

Dt. CiH 

Wiotinciv 

t^u.uitoek 

Cal. Holme und C’o. 

i\ umi and otloo's S. J . 

1 i.'rpeii 

Jh’o. \\ ire \ Co. 

S.J. 

Hill 

Iho. Cj. udil C. Smith 

BiilIiuII und another, us- 

signeos, iVe, S. .L 

N t)a<l 

Dt. \ ;d lance 

1 avitjr 

I’urdy 

Pro. Phdii 

Sayers S.J. 

J^oiiiluji <!v Sou til* Western 


Bail way Company 

Pro. Ihn ham uiul Co. 

J aloe's B. Lrv S. ,1 . 

Bui low’ 

Pro. KdwurdN and U. 

Artlinr l.ov S. J . 

Same 

Pro. Suiiie 

l as lor 

Curiis 

(Jii. S. Smith 

l>i)e dern, Bedlev 

FergUbon 

J’-jl. Duvit-s und Cu>, 

ibitent tialvauiMul Iron 

Loaipuny S.J. 

SanVarnarm 

Pro. Ch'owder and .M. 

'A. Ueggv 

Swallow 

Dt. CJiild und Jv. 

'0010* 

\\ UI d 

Dt. Same 

Davie-. 

King 

Dt, Humes 

iviiij;lil 

(.'anipheU 

Pro. Ihiimett and U. 

1 daovii 

'IVijipe.st 

Ih’o. Van Sandau and Co, 

Jhuiler an.l other^i, av- 

signees, iVc, S. J . 

I'.vans and another 

T. Parker 

Davy and olheib 

lloasou 

Pro, \\ ilkiiisoii 

Colduigliam S.J. 

\V aid, Kstp 

‘Pro. Klmsiie and i\ 

Lunghns, jnn. S.J. 

iC ul, Bart., and others 

J'rov, Crowder und Al. 

C 1 annul e 

MeU ulie and uiiolhor 

Pro. Hull 

Nevili and c)tiier«, as- 

sigiiees, »\e. 

Sherrard 

Feigned is;siu*, Aloone 

ilircball and other.*-, as- 

signeos, Ac, S.J. 

N Olid 

Cu. \'al lance , 

'Ml it Ion 

Cooke 

Du Bridges und B, 

Wallbutton axul another 

i.enlhall 

Pro. in por.sou 

Kirk by 

W iiiinutt arid others 

\\ ilhamson 

Dt, J. Lewis 

Alhers 

'J’rov”. Oliverson and Co, 

tiardijicr and another 

Hewitt 

Dl, Wirt* and Child 

Clav 

Same 

Dt. Same. 




SATURDAY, JUNE 24, 1848. 

‘ Quod inagis ail nos 

I'crtinet, ct iiescire malum est, agitamus.'* 

IloilAT, 


CLOSE OF TRINITY TEini. 
BUSINESS OF THE COURTS. 

SITTINGS AFTER TEIOI. 

♦ 

Tuk Tonii irnmeJijitely proceding thu 
Long Vacation condudetl on Friday the 
!7tli instant, ajul it seems to he the uni- 
versal ojiinion of all those with whuui we 
have had an oi)})orturuty of eoinrnunieating. 
that both in the ('ourts of Law and Equity 
there was « great deliciencv of new l)nsiness. 
Tlie Courts were chieily engaged in dispos- 
ing of matters in arrear, and eases which' 
had arisen in precediiig Terms. TVom all 
we can learn, the C'ircuits arc equally un- 
promising. The g<m(*ral stagnation of trade 
and commerce, and the prevailing »;Hlis|>o- 
sitiou aimnigst men of business to engage 
ill aiiytiiing — not merely of a S])eculative 
nature, but wliich necessarily retjnires any 
considerable pecuniary outlay — jjcrliaps suf- 
ficiently accounts for the existence of a state 
of things, which the public at large, no less 
tlian the members of the legal j)rofe.ssiou, 
are deeply interested in wishing may not be 
of long duration. 

There were many questions of practical 
importance brought before the Courts, the 
decision of which are of value, hut vre cannot 
say the bygone Term has furnished any great | 
case to excite the attcutiou of either the i 


who supposed that in actions for smali 
amounts the jurisdiction of the Sujicrior 
Courts was at an end. 

1'he Equity Courts, after an interval of a 
j week, resume their Sittings this day, and it 
’ has been annonneed that il)e I,*ord Chun- 
: cellor and the ot her Equity judges will con- 
Ahuie to sit until Thursilay, the U>th 
(August, when the ('ourts will finally ad- 
journ for the Long Vacation. We juesume, 
: liowever, that this arrangement is condi- 
tional upon all or any of the Equity ( Vmrts 
^having business ready to piTayed with. An 
examination of the Cause Lists, as tin y at 
present stand, would rather lead to the con- 
clusion that it is imfn*o]»ahlc all the equity 
judges can find Court business to oeeitpy 
them much, if at all, beyond the close of the 
month of July. 

All the {A>mmon ]«aw Courts liave )»eeji 
sitting in Banc since Ti‘rm, under I.orrl 
Denmaifs Act, (2 Viet. e. l>2). The 
Ciu? erfs Bench continues to sit iij» to the 
2Hth June, and again on the 1st and 12th 
of July, tlie Common Pleas uj) to the 2flth 
June, and the Exelie(juer lias gi\en notice 
I for Sittings up to the 13th Jidy* The 
attentioa of the ihirons of the Exchc‘quer 
was publicly directed to the inconveuieace 
to which the Bar and the suitors would be 
subjected, by having Sittings in Banc at 
Westminster concurrently with the Nisi 


profession or the public. In the Commou i Prius Sittings after Term at Guildhall ; 
Law Courts, the proceedings of the County but whilst admitting that some degree of 
Courts, and the construction of the pro- iiicouvenieace TriiLSt accrue, the Barons no- 
visioLis of the act by which tliey have been tified that they felt themselves compelled, 
established, gave rise to numerous applica- by a consideration of the state of business 
lions, falsifying the predictions of those in that Court, to persist in the arrangement 
VoL. xxxvi. No. 1,0J9. I 
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previouslv fiiuKMMKrfd. from wliat COLONIAJL JUDGES AND CiOVERNORS. 

irojjpod from Haroii Al<k*rj»(»n, in reply to 

the 8 ugj 2 ;estion tlint the leaders of tli(? Bar TnK position of those engaged In the ad- 
could not l>e expected to abandon the ministration of justice in our numerous and 
management of jury causes at the Guiklhail widely* spread Colonies is by no means satis- 
Hittings, it ivould seem to have been con- factory, and the consecpiences become daily 
templatt*d, and not deemed undesiraVde by more apparent. Not long since we saw the 
t\n^ Court, that business should be more Chief Judge at Ilohg Kong suspended by 
divided, and the arguments in tvourt more the Governor, we presume without any just 
fn rjnently entrusted to the junior members reason, because we find the Chief Justice 
of t tie Bar. If any general mulcrstiinding restored to his situation, and sent back — it 
could be Come to in this matter, we are far is to be feared — to lead a cat and dog life 
from insinuating that it might not be found with the Governor by whom be was igno- 
as advantageous to the imblic as we have miniously displaced. Since then, as we 
no doubt it would prove (convenient to the gather from the proceedings in Parliament, 
judges; but whilst one suitor is fortunate one of the Jndgi‘s of Van Dicineirs Land 
enough to secure t lie advocacy of a leading has been casliic red by the Lieutenant- 
inember of (he Bar, another will not be Governor ot’ tlnit Colony, under circum- 
satisfied unless lie has the advantagiMif a stances, to say tlie least, of an unusual 
counsel of Cfjnal rank and standing.. In this (‘haractcT. Tim versions that have reached 
way able and effective juniors are passed ns of this transaction are extremely contra- 
over, and retaiiKTs hcajied upon seniors, dictory. 'J'be TJniler-Serretary for the 
wlio, whatever may l>e the extent of their (V)lonios stated in tlie House of (kmiinons, 
mental or pbysir^al energic.s, are incajiable that ]\lr. Jn.stice Montagiu^ 
of realizing the Irish gcntlcmaivs notion of sued in the ('ourt of which be was a judge 
a bird, by bthig in two places at the same for a dt‘l)t, jileaded that he was not liable to 
time. The eonscquenec is, tliat when the be sued in tltit Court, ami that the 
case is called on, tlie lending eonnsel is not Governor and Council, uiion investigation, 
present, the attorney is Tnortifi(‘d, the client found tlu re was no real answer to the 
indignant, and too often justice is not • claim, and felt lliey had no alternative hut 
(lone! Whilst counsel eontinne to hold j to susjund the judge from liis fiim^tions. 
retaiiu*rs in (\anses depending at the same Mr. Montagne's iViomls, on the other hand, 
time at Wi‘stminster and (luildluill, this s(at(‘, that the laeuteii.uit-G ivenior en- 
resirlf; is inevitable. deavoured (o levy a (.‘crtain fifteen [ler cent. 

Our observation as to the limited ainonnt duty, tlu* legality of wliich iifipost was 
of fmsiness jo’ising from new matters in •picstioned in the Suj^reine Court, and that 
Term, has been confirmed hy an analysis of Mr. Montague and his hrother jiistices de- 
the Cause Lists for tlie Sittings al Nisi (ennined against tlie legality of the tax 
Ihdns after 'IVnn. A consideralile propor- sought to he imposed hy the Colonial 
lion of the nuinher of Nisi Prius cause's autiiorities, and hy the conscientious di$- 
staiuliug tV)r trial in all tlie Courts consists charge of tlieir duty iu this matter pro- 
of remamds. In th(_' CJiuMMi’s Ihmeh, the voked the resentineirt of the governing head 
total number ol’ caMS(‘s (uiterc'd lor trial in of the Colony, which was visited on the 
Middlesex, is 'JOth and of these 1 7o are re- head of Mr. Justice Montague iu the 
nianets. In the Common Pleas there ^’^^'re manner stated. We have no mean.s, at 
102 causes standing for trial at tin' corn- this distance, ( f deciding hetw'een tliose 
niericement of the Sittings of which -12 were conflieding statements. It is (piitc possible 
reniancts ; wdiilst in the Court of Exchequer that both may he true to a (ronsidcrable 
the Cause List contained the names of lo/ extent. Mr. Montague may have excited 
causes, but of this nu iiber only (iO were new the enmity ot‘ the Governor, and may have 
clauses, there being no less than 1)7 remanets. conducted himself in such a manner, under 

The Cause Lists for the Loudon Sittings the pressure of pecuniary embarrassments, 
are not yet sutticieiitly complete to enable as to have justified Ids sudden removal from 
ns to state the number of new causes. A ofiice. 

complete list of all those rernaiiving for trial. There is another Colonial case actually 
at the end of Trinity Term, was jmblished idependivig at this moment before the Privy 
in our last number, (pp. 1.53 to Tlie j Coumnl, (jrutc as singular in its cirtmm- 

iidjourmnent-dav in London is fixed in the i stances as eitiic r of (hose to which we have 
Queen's Bench for Monday the Jrd of July, j adverted. It seems that Mr, llcddie, the 
in the t'oininon Pleas, for Friday, 30th June, I Chief Justice of St. Lucia, did not live on 
and iu the I'Ai'Vicqucr, for Saturday, July 1. ! the most Iiannouious terms with Colonel 
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Torrens, the late Governor of that island, 
and that certain libellous letters, reflecting 
on the Bishop of JJarhadoes, having ap- 
peared in a Colonial jie\vsj)aper. Colonel 
lorrens satisfied himself that the Chief 
Justice* and the Attorney -General had con- 
cocted the libels in question, and having rc- 
}>resentod his convictions on this subject to 
the Colonial Department in England, was 
authorized to institute a formal iinjuiry, 
and, if the result turned out as tlie Governor 
expected, to suspend tlie Cliicf Justice. 
The investigation appears to have been con- 
ducted without any regard to the legal 
principles which govern tlie admission of 
evidence, either in civil or criminal cases, 
hut tlie result was that the Governors 
suspicions were confirmed, and the Chief 
Justice was removed. Affidavits were then 
transmitted to tlie Colonial Secretary from 
the editor and pulilisher of the n(*wspaper 
in which the libellous paragraphs were 
printed, containing an explicit denial tliat the 
</hief Justice was the author, or in any way 
com^erned in the jiublicatiop of the alleged 
libels, and anotlier incpiirv was directed, in 
which tlic evidence is said not to have been 
taken ui)on oatii, or with any of the ordinary 
formalities. The result, however, appears 
to liave been to satisfy the ]>rescnt Governor 
that the decision come to by his predecessor 
was correct, and Mr. Ileddie was removed 
from his office, and thercuj)on ap]>ealed to 
the Privy Council. The matter has been 
argued, and is now nearly rij>e for judieiar 
decision. We sliould not feel justified, 
therefore, in pronouncing any opinion upon 
tlic merits of the ease, and it cannot he re- 
garded as a deviation from the lulc, if we 
express our earnest hope that ^Ir. Ileddie 
may be enabled to satisfy tlie tribunal to 
which he has ajipealed, that an injustice has 
been done to him, and through him to the 
profession with which he is connected/ 
When instances like those w'e have enu- 
merated are of freejuent occurrence, wc are 
induced to consider wdietlicr tlie system 
which produces such results must not he 
essentially defective. It is difficult to 
escape from the conclusion that the re- 
lations which exist between the individuals 


- The recent accounts of the misappro. 
priatiop of a large sum of money, the property 
of the suitors, by officers connected with the 
Supreme Court at Calcutta, although it does 
not fall precisely within the scope of our pre- 
sent observations, cannot fail to be considered 
as a matter of grave importance in connexion 
with the administration of justice in the 
Colouies, 


invested with supreme authority in the 
Colonies and those eiigage^d in the admi- 
nistration of the law are not happily ad- 
justed, or that those entrusted with the ap- 
(lointmeat to judicial oflices in the Colonies 
have evinced a culpable carelessness in the 
performance of a duty equally delicate and 
important. Perhaps the unseemly contests 
to wliicli the public attention lias bi*en of 
late so ofUui directed, are to be traced to 
the combined operation of both the causes 
])oiuted at, and not exclusively to either^ 
The Governors of our Colonial possessiuus 
are, for the most part, military men, who 
regard prompt obedieiuje as the fitst and 
highest of duties. liCgal education and 
liabits induce men to consider and examine 
before they obey. The one thinks himself 
called upon to maintain the supremacy of 
liis personal authority — the other to uphold 
the supremacy of the law. Hence, if their 
sphere of duties is not clearly limited and 
defined, the danger of collision ivS imminent, 
and the harmonious working of the Colonial 
government is prevented. On tlie other 
iiaiid, it is to he feared that, from family 
and political influence, persons liave some- 
times been appointed to judicial situations 
in our Colonies, who covdd not reasonably 
be expected to discharge the duties of office 
with credit to themselves or advantage to 
the community. A man who is known to 
be incompetent in his profession, or im- 
prudent in the management ^of his private 
aftairs, in the mother country, is not very 
likely to become an efficient judge or an 
exemplary memher of society, when he is 
transferred to a distant Colony. The vvliolo^ 
subject is well deserving the attention of 
those to whom the government of the 
Colonies is confided. Earl Grey, wlio is 
now at the head of tliat department, is un- 
derstood to have more than lureditary 
claims to the character of a profound and 
afile statesman ; and wc cannot conceive 
tliat he could render a more acceplahle 
service to the Colonies — or indeed to the 
mother country — than by the jilacing the 
relations between Governors and Judicial 
Officers on an imjiroved and satisfactoi^ 
footing. The existing state of things in 
many of our Colonics is a serious impedi- 
ment to the due administration of justice^ 
whilst it is a reproach to our Colonial ad- 
ministration, and a subject of unfeigned 
regret to all who desire that British Law, 
and those engaged in its administration, 
should continue to be held in respect. 
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TTN'ION OF LAW SOCIETIES. 

“ Cknsvrt; is t)ie tnx a man pays for 
bfinp crniiKrit,” and the tax is equally 
levied on eiilleelive bodies as on individuals. 
The wisest iroverninent, whether of a nation 
or of a society, larf^e or small, is sure to be 
Aisi(<‘«I with a certain share of discontent. 
Some blaiiic from ignorance, some from 

4i.^ 

they luivr*. in oxorcisiup: the privilege of 
gnimhliiig, and no sm^lll nnndicr l)ecniiso 
whatever is not done hv tlK'mselves in their 
i‘stiTnatl(|ji eannot jiossihly he right. 

^ Amongst whieh of these rhusscs we arc 
to rank the Kdiior of the LawTiines, we will 
leave him to determine. We think he is 
suftering some injudicious person to xvrite 
editorial artieles, or is himself misguided hy 
false intelligenee of what is passing in the 
profession. One wotdd presuppose that a 
journal, wliether self-eoustituted as (he organ 
of cither branch of the jirofession, or really 
rejiresenting the one or tlie other, would pay 
due res[)eet to the societies wliieh had been 
formed hy the labour and at the expense 
of a large nmnlicr of members who may he 
presumed to know soinetluvig of their own 
state and condition, — of their wants, — of the 
evils they seek to remove, — and the advan- 
tages tliey d(‘sire to obtain. Not so! The 
attorneys (according to this authority) 
never did, nor could do, anything for them- 
selves. 'I'fns legion of tcai tlionsand had 
no haulers, no jdan of action, no end or 
lurpose, or at least none tliat they could 
liseern, had the remotest chance of at- 
taining. Happily tive years ago a very 
talented gentleman was called to the Bar, 
and a we<*kly magazine was started on a 
plan and on principles never before thought 
of, and the f>rogress which has been made 
within a few short years seenns jierfeetlv 
astounding ! Local ( AUirts, w hich had heeli 
siiecessi’ully opposed for l.*i years, were 
established throughout the land ! Ihn-risters 
of five years’ standing were appointed to 
preside over them, in preference to and to 
the exclusion of Attorneys, wdiether of 
ten or twenty years’ practice. They, 
wlio had been Commissioners of Bank- 
ruptcy, Assessors in the Sheriffs’ and va- 
rious other Courts, and Advocates before 
numerotis Tribunals, wwe expressly ex- 
cluded irorn over presiding again, and made 
dependent on the will and pleasure of the 
new‘ judges tor pcnnission to speak on a 
i]uestion ol ! There has been a great 
deal sfftfi from time to time bv the learned 
gentleman about the good of the profession, | 


but this is an instance of what has been 
ffone. It was just after this sweeping 
measure of law reform in ]84h, that the 
^letropoHtan and Provincial Law Associa- 
tion w as projected. 

Thongli constantly urging the proffcssion 
to unite, especially in the provinces, our 
contemporary rarely publishes a number 
without censuring some of the proceedings 
wliicli are adojited by one or other of the 
law societies. All that has been done in 
London, or in Manchester or Liverjiool, or 
elsewhere, regarding the Repeal of the 'Cer- 
tificate Duty, he sets at naught. It was 
not (lone at the right time, nor in the 

roper way. The jiarties jiresiimed to 
I think and act for tliemselves, and conse- 
(jiumtly w’ent WTong ! 

It is again asserted in the journal wc 
refer to, tluit the Incoiporated l..aw Society 
disregards the inten sts of the proi’esslou in 
geiun‘al, and attends only to the ease and 
advantage of its leading members in the 
M(‘troj)olis. Such and similar misrepre- 
sentations have formed tlie snbj(X*t of 
many leading articles by a WTiter w^ho 
affects to patronize tlie attorneys, — assum- 
ing that they are unable to manage their 
ow'u affairs, and that it is only since his 
advent into tlie legal w^orld that any 
good has been eflected. It is scarcely 
w^orth while to examine into tlie grounds of 
these pretensions, but, to sliow th(?-o|)iiiiorjs 
entertained by the profession in geiu^ral, w^e 
shall extract a few^ passages from the recent 
I Ib^port at the Anniud (General Meeting of 
“ The Metropolitan and Provincial Law 
Association,” regarding the iniportaiit aid 
rendered by the incorporated Law Society 
to that union of town and country solici- 
tors, for which we have constantly con- 
tended. Tlie Committee remark — 

'‘That although there exists abundant reason 
! for watchfulness and exertion, there is, in their 
i opinion, no ground for despondency. If the 
I interests of the jirofcssion have been assailed 
I from without, they rejoice to know that the 
practice of solicitors in late years has been of a 
very improved character; and it is but just to 
add, that this improvement in a great degree 
must be attributed to the establishment and 
operations of the Incorporated and the various 
Frovinciul Law Societies, and to the facilities 
now afforded by means of these societies for 
fre(pient and friendly communication. The 
members of tlie Association trill not expect that 
evils of many years’ growth ai'e to be eradicated 
at once. It is an important. fact, and a satisfac- 
tory sign, that tUa great majority of Rolicitors 
are at length prejiared to look steadily at the 
difficulties and anomalies of their position, and 
to unite together for their remedy ; and the 
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hope of success arises mainly from the coniider- 
ation that the Committee believe that their 
claims are just, that those claims will be urged 
in no selfish, mercenary, or unbecoming spirit, 
and that in whatever is attempted the members 
of the Association will ])e actuated by a sense 
of duty to theinselvcs, doubtless, but to their 
clients also, and to the community of vvhich they 
are members, and whose interests upon an ex- 
tended view of the subject they beliex e to be 
identical with their own. 

“ Whilst the committee enforce the policy of 
increasing the number of Provincial I..aw So- 
cieties and enlarging the numbers of this Asso- 
ciation; — whilst the collection and cominuni- 
ration of information on the state and interest 
of the suitors as connected with tlie due ad- 
ministration of justice, should constantly en- 
gage their attention, with tlic view of prc])aring 
materials for an api)eal to the Legislature anil 
of evidence to support it, — they b el that two 
other objects have peculiarly strong claims oii 
the attention of the profession and the public. 
These are the edacahou of persi)ns intending to 
become solicitors and the supf^rintendfrnev of 
the profession. The Committee conceive that 
an improved sy^stem of Professional Education 
forms the true basis for the honour and useful- 
ness of tlie profession, and the maintenance of 
an elfective supervision over it aflbrds to the 
public the best security against the abuse of 
professional [>ower and privileges. 

But as both of these objects have received 
and continue to engage the careful attention of 
the Incorpnrnted Jjaw Societt/ (a l)ody entrusted 
both with the Examination and Registration 
of Attorneys ami Solicitors, and being arnjed 
with chartered rights and ]>osverful inliuence, 
possess the best means of eliectually promotiug 
them), the (yornniittee of Management conceive 
that this Association will contribute more to 
advance those great objects, Ijy a steady and 
cordial support of the exertions of the Jneorpo^ 
rated Law Society, and by .siiggesib g improve- 
ments to them from time to time, than by any 
separate course of action at present with regard 
to them. 

‘ The Cojninittee deem it no more than an 
act of justice to expres.s their sense of the inva- 
luable services which have been rendered lioth 
by the Council of the Incorporated Law Society, 
and by a large number of its members, m 
the establishment of this Association. It has 
rbeen through the friendly aid and sanction of 
the lncor|)orated Society collectively, and of 
many of its members individually, tliat the As- 
sociation has been enabled to surmount some 
of the chief difficulties which always attend the 
organization of an extensive body, and to esta- 
blish itself on a permanent footing. 

** To the same liberal spirit the Committee of 
Management are indebted for the invaluable 
aid which, up to this period of their labours, 
the IncGr})orated Law JSociety has allowed them 
to receive from their able and indefatigable Ho- 
nomry Secretary. In reliance on tliis spirit, 
the Committee of Management, in the early 
part of the year, ventured to request the 


Council of the Incorporated Ltnv Society in 
allow the continuance, for some further time, 
of their Secretary’s services, and the Council 
kindly consented to those services being ex- 
tended up to tlie present Annual Meeting of 
the Association.” 

Sfeanwhilc it seems that the Tneorporntt'd 
Law Society is not idlv rejuising inuler its 
well-earned laurels, but is cimstmitly co- 
operating with other professional associft- 
tions, for we find it stated in the Annual 
Report of the 3()th May, tluit — 

‘^The (,'*oum*il have eouliiuu d to b.’e)> up 
their cornmimicaLioiiJS with the sevi;r;d Lro- 
viuciai. Law Societies, not. only iv; Kuehoid and 
Wales, hut in Ireland arul Scotland, ivla.tiriu: ti» 
the proceedings adopted for the benebl uud 
improvement of the profesKion. 

“'Hie uiembers,” they obs:erve, “ arc aw:tre 
by the report of last year, tliat the new As'^o- 
ciation of Metropolitan and iVovmc iul Solici- 
tors (vvhicli was fonnv.tl soon after tlie passing 
of the f’ounty (a)iuts songiit tl:.c ;e sist- 

ance of this Society in their infeiuled nv :isun‘K 
for siipj[M)rring the just claims of emd 

solicitors, and for promoting the im]>rovcinent 
of that branch of tlie profession. 

“The Council have been from time to time 
in couuiiunication with that eunnently iiseful 
society, and have rendered them such. assisUiucc 
as apjicared to the (Jouncil cunsisLeut die 
design and objects of this Socicly's Chari, er. 

“ It aj)pcars Uint there are several imporlart 
objects ol usefulness to the prt)fession vvhich 
may Ije pursued liy tlie. two societies in com- 
mon, and others wlucli will receive the atten- 
tion of each society separately, and be followed 
out by ibcir own indepiuident means ; and in 
aid of such objects the (.’ouucil will lie always 
"ready to co-t operate. 

“ From the. exertions of both, and tbeir occa- 
sional co-operation, the most iKnieficial rcsidl.^- 
to tlie profession may fairly be antieipated." 

'Fhey add, tbat “ it is gratUying to oh>(a'vc 
that a consideralde increase has lakcji plac(' in 
the number oC Solicitors returned as .^jclnhers 
of Parliairient, all of whom hav'c shown a 
marked attention to the true intcrc' ‘.v: of their 

brethrea.’^ 

Our contemporary^ lias thrown no snuill 
quantity of cold water on the new associa- 
tion, and indeed altogetiu^r impugned the 
main principle of its First Adtlref^s to the 
profession, nanudy, that the attorneys and 
solicitors, within Mie memoiy of many living 
practitioners, had been degraded. He, on 
the contrary, as.serted that tlieir condition 
was much nmre elevated than formerly, and 
he lias repeatedly contendc*d that they need 
no new association in London, ex(?ept a club 
for country solicitors, and fraternity in cer- 
tain Insurance* Reversionary* and Book So- 
cieties, of the merits of wiiiclx undertakings 
we may hereafter have occasion to speak. 
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ATTORNEYS’ CERTTFICATE TAX. 

Lord llohcrl (irihuwnor has given notice 
ofajiKition lor leave to bring in a Bill to 
llepeai the Duly on Attorneys* Certificates, 
on Ttfrsdmj the \ i\i\\Jvhj. This, no doubt, 
is the earliest day that tlie state of the 
business before j)arliainent will yicrmit. 

"f la* li i( nds of the measure will, of course, 
h(‘ kej)t in remembrance as the time ap- 
proaehes ; ami the solicitors in the country 
will not fail to corn in unica to with tlieir re- 
preseiitutives in town, and secure their at- 
tendance. 

We think the short discussion which 
took place on tln^ ntli instant liad a useful 
eflpL^ct, lor liesides c;alling attention to the 
sui>je<‘t, and showing that eminent members 
of the House were interested in the measure, 
it produced as clear an admission of the 
justice of the claim as could then be ex- 
pected ; and we trust that a more distinct 
recognition of the princi]>le will be obtained 
oil the next oecasion. 

A wry sanguine supjxrrter of the repeal 
has ealcnljited that it will take five years (a 
favourit(‘ period with him) to effect the 
obj(*et. At tluit pac(‘ we may congratulate 
our friends on the great progress which the 
small end of the w edge has already made in 
the [>n‘sent Session. 

TAXATION OF COSTS. 


A axiESTioN* of very considerable itn- 
portauce witli reference to the construction 
of the G Viet, c, 7,'$, was determined by 
the (,’ourt of Common Pleas during the last 
Term, which does not at j)reseut a[)pcar to 
have attracted the notice of the ri‘|)orters, 
and which cannot, we think, be too soon or 
too extensively known in the pridession. 
Most of our readers are aware, that when a 
bill of costs is referred to a Taxing Master 
in ecjuitv for taxation, his report is open to 
exception, as well on questions of principle 
ns ot amount, the usual course being for any 
party who may be dissatisfied with tlie tax- 
ation to present a petition to tiic judge who 
made the retercnce, praying for a review. 

It frecjueiitly happens tliat questions of re- 
tainer arise, which must be settled before 
the liabilitycan be determined, aud these are 
sometimes disposed of by tlie Coiu*t and 
sometimes left to the Master, 'either by di- 
Tcctiuii of the Court, with or without the 
consent of the yiarties, or by consent of the 
parties after the matter has come before the 
Master. In all these cases, however, it jias 
alw'ays hitherto been considered, that the 
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Master*s judgment is open to review, and 
that it might be objected to in the manner 
above described. Such is the practice in 
equity, but at law a different practice pre- 
vails, it having been held in the case of 
Afialo V. PhilUppSy^ that if parties after an 
order of reference for taxation has been ob- 
tained, without prejudice to the question of 
retainer, verbally agree that the Master 
shall determine that question, he must be 
considered in the light of an arbitrator, and 
his certificate as an award, and therefore 
conclusive, without any power of a]>j>eal. 
The Court also, in the same case held, t hat 
under the 43rd section of the above act tliey 
could order judgment in such a case to be 
immediately entered up for tlie arnoimt 
found to be due by the Master’s certificate. 


NOTICES OF NEW BOOKS. 

A Hand-Book of the Practice of the Court 
of Chancery^ adapted to the Orders of 
the Sth May^ 1845, and the Decisions 
tJiereon, By John Sidney Smith, Esq., 
Ba^riste^-at-Law^ London; W.Beuning 
& Co., 1848, Pp. 673. 

It is one of the misfortunes of legal 
authors, in these days, that no sooner have 
they completed a valuable treatise, tlian 
forth come divers new Statutes or Rules of 
Court, repealing or materially altering the 
Law or Practice, and rendering mujch that 
has been carefully written worse than use- 
less. Where the alterations are not very 
numerous, they may be supplied by way of 
supjilement, but where the changes are ex- 
tensive and numerous, this is a very dif- 
ficult and unsatisfactory course ; and it 
frequently occurs that another author, avail- 
ing himself of this state of things, brings 
out a rival work with the newest alterations. 
He, however, in turn, undergoes the like 
vicissitude ; and the profession is subjected 
to endless expense and inconvenience. 

Mr. Sidney Smith, tlie author of an 
elaborate treatise, in two volumes, on the 
practice of the Court of Chancery, has been 
placed in the condition we have just de- 
scribed. A few months before the General 
Orders of May, 1845, Mr. Smith had pub- 
lished a third edition of his Practice. Tliere 
bad been much talk of those expected 
orders, but they were so long postponed 
that the learned author ventured to publish 
his work without more delay. When tlie 
orders made their appearance he issued a 
Supplement, but it seems that the changes 
were so extensive that the supplement has 
been deemed insufficient for professional 
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purposes. The author consefjuently recon- 
sidered the subject, and determined to give 
in a compressed form so much of his larger 
treatise as related exclusively to the Prac- 
tice of the Court, as modified by the Neiv 
Orders^ and including therein the Decisions 
on their Construction. 

This lias been accordingly done in the 
work before us, and Mr. Smith thus states 
ills objects : viz,, to communicate to the 
practitioner : — 

1. The existing Practice of the Court of 
Chancery from the commencement of a Suit 
to the .Decree, 2. The several kinds of hills 
which may he filed- 3, What interlocutory 
applications may be made, and the iiuumeriii 
which they are presented to the Court. *1. j 
The nature of the jiroceedings in the Masters* | 
Offices, and the moile in whicli t hey are con- | 
ducted, ,5. The most useful forms of pro- 

ding. The Collection of Decisions are im- 
jiortant, heiiig brought down to the last 
Term. Tlie work is well arranged, and ap- 
pears tons to have been carefully cornpiletl, 
and to be w ell adapted to render service both 
to the practitioner and tlie student. 

INtJOlirOllATlil) LAV/ SOCIETY. 

MU, vvauukn’s last i-ectuuk- 

Mu. WarkilN began hy stating, that as 
Monday fortnight was Ins first," so that 
evening wniuld be his last appearance any- 
where as a public lecturer; and lie felt 
oppresstut by the consciousness that so 
much remained to he said, which tirrxj 
would not admit of liis saying that evening ; 
and tliat he had prepared ample materials 
to he delivered, which, nevertheless, he 
sliould be obliged to condense into mere 
suggestions ; but those were on matters of 
great practical moment and no little deli- 
cacy. He first congratulated the gentlemen 
who had {lassed their examination on the 
preceding Tuesday, and feelingly and jiithily 
condoled with those who had been rejected", 
entreating them *'not to be dislieartened, but 
' out of the nettle danger to pluck the 
flower safety \ so that their first reverse 
might prevent a life of reverses,” TJiese 
words elicited, a strong expression from the 
audience of sympathy and approbation. 

The learned gentleman then proceeded to 
insist strenuously on the young attorney 
continuing a student i entreating him to 
refleot on the opportunities which might 
suddenly present themselves to him, but 
which, if he were unprepared, would flit 
past him to pile who icca He gave a strik- 
ing illustration of this remark in a case 
which had, some years 'l^fore, come under 


his notice. He recommended the yonug 
attorney to map out to himself the entire 
' field of the law, so that he might aetpure a 
constantly’^ increasing familiarity with every 
part of it, which was absolutely necessary, 
for he was liable to be summoned at a mo- 
ment's notice, by any casual client’s e\i- 
j gencies, to any part of that field. He re- 
commended, “as a hash of operat iou.s,” 
Mr. Chitty's “ Analytical Table of Uights, 
Injuries, and Remedies,** j»refixed to the 
first volume of his (^rcnera! Ih*aeru*i‘ ; ami 
gave some highly imjmrtaut and practically 
j useful suggestions fur working out this idea. 

I He advised the young practitioner to f:v 
miliarize himself w ith those jiortions of law 
which were apt to be most suddenly called 
into action, e. r/,, res[iccting walls, <listn‘sses, 
Iien«, stoj)pagc in transitu, breaelies ot‘ (lie 
peace, liie law of arrest, Si(\ ; and to malvc a 
j)oint ol'mastering iin])oriaut statutes the mo- 
ment that tliey came out ; for he might he 
napiired to use that knovvlcilgi- suddenly and 
imriH'diately, ]>y some one ii/rectcfl hy their 
provisions. lleverting to the office of 
Coroner, he ex[)ressecl a strong convict ion 
that mtorneys were imieh better ([nalitied 
for it than medical men ; but urgt d the 
necessity of early studying the U'ading ndes 
of evidence and criminal law, and aeipuring 
general notions of forensic medicine. He 
advised attorneys and solicitors to h<»<‘ome 
intimately av’cpiainted W’itli Municipal Cor- 
}>oratiun ]^aw% Elei’tion Law, and (i'onstitu- 
tioual Law ; tliis latter Ixang, in tin* jiresc nt 
critical times, a matter of iniiriense iin]»ort- 
— ^.e, if lawyers wordd retain their gre^nt in- 
fluence over society, and qualify liicmseha s 
to distinguish between retVirm and revolu- 
tion — re]>aratiou and disorganization. In 
recommending Mr. liallanrs “ (b)u^titn- 
jiional Law,*’ Mr. W. took occasion to Ihjast 
i that that eminent writer was a member of tlie 
legal juofession, and in his, Mr. Warn ii’s, 
department of it ; while the otlier de]»art.- 
ment could rejoice in numbering among its 
members that distinguished historian, Mr, 
Sharon Turner, who was a practising at- 
torney flown to tlie day of his death, 
Bishop Warburtou had also, said Mr. W., 
served out his entire articles iu nunttoniey^s 
office, before entering into the Church 
which he so splendidly served and adorned. 
Mr. Warren proceeded to repel the notion 
that law and letters were incompatible, and 
cited many instances to refute tht^ 
lumny,” referring to that accomplished 
scholar and learned lawyer the late Mr. John 
Wm. Smith, and declaring that, to his own 
knowledge, many of the profoundest lawyers 
• ' '^15 
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living, from li Oil L^ jHiinirsl. ^iowinvjmls, I yonr oyc forward to the ultiiiiate stage — 
were also the }» sidioiar.s, and most when you may see your clieut^^sullenly 
anleiUly t h gnuiiUiiig at your bill of costs !” — Mr. 

Mr. Vr, tlieii s.)3ii(‘ grave cautions on Warren i^roceeded to take a rajiid view of 
Ujo sobjeei iA p^n i too'shi pft, fortifying' bis the stages of a cause, pointing out, as be 
positif il , bx r oioe striking and apt quota- went o3i, the shoals and sunkcu rocks wbicb 
tio.ns ir- on /irdgmc'ids of Lord Eldon, lay in the way of an inexperienced or hpty 
Mr. \V. sai(i» llnit it was ‘^mighty easy to practitiomT, and giving practical suggestions 
rnsn tin's reiatimi, but not quite so easy | ibr avoidirig them. 

f ( rap ‘ iVnin it, liowever intolerable, alarm- | On two lojiics he dwelt with peculiar force, 
iia:, and t ianga'nu'.s its eoutiuuance might j — the one was, the gttardlnnship over his 
}i;;u kecoine. ’ lie rccoinnieinlecl a gentle- j client’s co7?,ve/V7/rc, which was possessed by 
mm? jii-st out of bis articles to become iijtbe attorney and solicitor, with reference to 
.' aiaber or nM.antgiug clerk for a ft* w years, swearing aflidavits, answers in (chancery, 
if lie laul tlu- p<)wer b'lblolng sc*, unless he ! &c., in matters an'eeting tlie client’s owm 
bail s<)!nc sia eialiv a»ls'initagi‘Oiis oppor- j interest ; and ]\tr. M. laid it down as acar- 
t unily C'f estiddisliing Ithiiself in liusiness, diiial rule, that the attorney and solicitor 
either ahuie or as a ])iir(ner. Tliis would “ onglit to (‘ dract irom bis ellent, all that 
ser\e Jo enlr.rge and improve bis know- Ije r(‘ally knew and believed on the subject 
icilge atid ljjd)ils ot' business, and accustom j in disjmte, hvfura lalhaij Imu. sea in which 
im gnnbiallv ((» a sense of rcsjxmsibility, | direction Ids iafcresf lay,” Tin* other topic 
besid* s eiiidiiing Idiii to cconorni/e his was, the greed responsibility resting on at- 
peeoidroy lesonrces, and j>lace himself torneys and solicitors with reference to 
in ilie u jiv ol’ oppor/ imiUcs of w hich 0 x 11 h ; ascertaining a. t(‘st:dor s coTujJctency ; 
In- might he able honourably to avail giving liim lionest advice; and carrying 
himse lf, lie cautioned a young man car- into cfiFeet a testator’s mstructioiis effectu- 
nestiy against relying on su])posed “ connee- ally. Mr, W. mentioned here a noble in- 
tioir’ — wliicli bowov(‘r contidently ]>roniiscd, stance of an attorney who generously gave 
and Iniiliant-looking in the distainu*, too | uj) a large legacy (4(h0()0/,) uiiex))ectedly 
oftt-n oil being apprcaiched mxdled hdo tin left lain by aclicmt wlio had quarrelled with 
mist of dlHupptuntiaeaf /” his daughter, to settle it on that daugliter 

'The remainder of tin- Li‘(*ture was devoted and ehildren. Tliis interesting anecdote 
ti> a series of practical suggestions for the idicited loud applause, 

i'ondnet rd’ ju'ofessioiud business and the ]\lr, Mb dwelt on \\\i^ vherrma fules^^ 
guidance of tlie practitioner, in tlie dischargi^ n^quired by the courts to be exhibited by at- 
of ciitiea! moral. duties ; — all of wlneli wxtc Iqinevs and solicitors in relation to the 
listen<‘d (o w ith tliat deep attention, wdiicli property of their clients : on the sacred ob- 
mauifestly was excited by a sense of the iiii- ligation resting on them to have all their 
portanee of what was being uttered. Every professional alfairs always in such a satis- 
seiiteiue iccmed with slgnitieamx, affording factory position as to jireveiit accident, 
miiMi rbr instrueti\c suggestion afterwards, sudden illness, or death, if it overtook them. 
We ( aimoi jiveUmd to do move here, con- deranging and tJoinproiiiising the interests 
sisteuilywirh our limits, and in justice to which hail been entrusted to them. He urged 
the learned gentleman who is, we under- scrupulous honour in paying counsel’s fees, 
stand, already at press w ith tin? lectures,- w hicli were ndcht of honour^ and one, there- 
tlnui barely intimate tlie general sco|)e of fore, among gentlemen, and of unquestionable 
bus (joncluding oiiscrvatious. obligation. An attorney and solicitor should 

He said, that the great object of the ho- eschew specahition, as ruinous to his own re- 
uourable jiractitioner wits first to avoid liti- putation and character, and the interests of 
gation ; but if it were inevitable, to conduct his client, “Who would knowingly entrust 
it like a gentleman — as resolutely as miglit property to a speculating attorney, anymore 
be, but still with courtesy, temper, and li- than to a sspeculating banker ?” 
berality — ever remenibeTmg that the object After some other interesting and useful 
in view was to obtain Justice, and that bj’ recommendations of this kind, Mr. Warren 
iair and lionoiirable means. — “Begin no- proceeded, in conclusion, to entreat his 
thing of which you Iiave not well considered hearers never to slip into the derogatory 
the end,” said Mr, W. : don't rush into habit of calling their department “the 
litigation without counting the cost, taking humbler branch,” “the f/i/i?nor walk,” of 
u thorough and comprehensive view of your the profession. Which was superior, and 
client's interests and resources, and carrying, whi^ inferior, \vas a question fit to be dis- 



Superior Courts : Ro!h\ 


1G5 


cussed he! wcea only tlie wecAcv nicnibers | t-inieys and solicitors of the United Klui:;- 
of hotii, ^Ir. ^y. conuratulated tlie pro- j as a body dlstinjs^iushed for inieirritv, 
fession in possessin,^ the Insrirutiou, in the i iionour aiul ability, i\lr. AVarreu concluded, 
Hall of wliicli be was S])^^'lki;lL:• ; and on the; with inin*h aniination, by expressing a h )i>e 
ste})s now taking to orgaiii/e a complete and ; that they, in their turn, lun.l no reasoi) to 
etrectnal union of all members of the pro- he a.>]mmed of his brethren of the 15er ot 
fession in town and counlry — a inovenient Gr(‘:it Ihmain, of whieh he was ]>roud to l)e 
which he Inii: al as likely to coudnee greatly ■ a huinhle inemher aenl with these ex- 
to tlie beiielit of tlv.' jirofesslom After | pressi^ms, conilmnal Mr. Wai ren, ‘‘ol'et^r- 
again adverliivi!: to the calli winch every! dial, hut iudejeendent. re:>})i‘et. oj' nmtnal re- 
altoruey and soiitator was rerpiireil to swear jgard and g'»od nuder.siaiiilin and of trm^ 
before couimeucing }>ractiee, and passing aj hrotherliood, I now, geiitlemen, hid you ail 
just but temperate eornpllnnmt to the tii- farewell/' 


n£C£riiT D£CIS3 0?^JS \?l THE SUPER* OR COURTS, 

luceoiiTEo nv hakiusters of the several cookts. 


l\-c\U Ccuirt. 

IVy-lIie V* tlUicr. April 15, and May CD, Is 1 
sEceiirrv Kojt cos ts. - okmcrkku. — 


f tained upon the rdlegatioris of iln.* plnnilid' iiitii- 
i self. In su})})ort of this po.^U'cai relied 

i upon tlie form of the unit i\ ‘o w s, il,j; t 

! security should be given h. foie th ‘ tk fendai.t 
i should be obliged to ileMinr or ausvVer. and not 


An ordvr/f^f' /-Vc idnlnlldf to in:('vvitp for 
vasLs nail/ be (djtaiiiefb c.v of ronrsci n/ion it 
sUu'ehient shoauaj that he is mit if I hr 
jnrisiUcfioiiy introduced by innendment iftf r ^ 
a d-'innrrer alJoterd^ (dfhouyh (ha ibd'end- \ 
{nit. knorrbu/ the /iluintijr to hr. out of the 
jurisdiction y has prerionsli/ pertniticd him , 
to jtroceed in the cause nulhonl reijiilriny 
security, i 

This was amotion to discharge an order' 
obtained as of course, by wbieii the plaintitf i 
was rec] aired to give securily for costs under 
the fuliovving ciremnstances : — d'he bill had 
been airi^inded after answer ; a diauurrer had 
been allowed to tlie ciinended )>ill, and leave 
giv'en to amend afresli. 'I'he order to giv'e 
ciirity was made uj)Ou a statiaiiout of the plain- 
tilFs residence, contained in the hill as re- 1 
amonded. Hut the )ilainthf was out of the ! 
jurisdiction at tlic time when the original hill | 
was filed, and this circmiistanee was wdl! 
known to the defendant wlio had oluained the ; 
present order, as apjieared from his having ; 
given notice in July, 1847, soon after tlie hling j 
of that bill, of a motion to compel the idaintiff j 
to give security for costs, vrhich, however, he; 
had afterwards abandoned, and on the 2()th of i 
July put in his answer to the bill, which led to j 
the first amendment, j 

Mr, Taruer and Mr. Morris^ for the motion, ; 
contended that the order was irregular liecause j 
obtained as of course after answer, without; 
having mentioned the fact of an answer having i 
been filed ; and that the defendant having taken j 
proceedings after he was aware that the plain- I 
tiff was out of the jurisdiction, had precluded: 
himself from obtaining such an order, because j 
he h£td brought the additional expense ujion ; 
himself. Mason v. Gardiner^ 4 Bro. C, C. 436. i 
Mr. 7W/ and Mr. Brett , in support of thej 
order, argued that the demurrer having put j 
the bill out of Court, the amended bill wasS in ! 
fact a new bill ; and the order to give security ! 


an order to slay all proccediiii^- initil -veenrity 
should he givm, wliieii would have h.-en tiie 
case of an order to give seeunly made in tlie 
pia>gress of the cause. 'I'hi'y >«tated alst), that 
in December last the phiiniiii'had been in this 
country, and ha<l since gone ahroarl again ; a 
fact winch made the proceedings juevioiisly to 
December inimaivulal to the preseni arguiiicnl. 
'I'hey cited Ilrtoprr v. Parer, (i Heaw 173. 

l.ord Lunydidr^ alter brieily slating the facts 
of the. case, said, tliat tlie order was objected to 
as irregular on tiiree grounds,-— Ist, l>eeause 
it was olituined as of course afu*r answer ; 
‘iniily, liecause no mention had Irvu mude of 
any answer bc’iug ini the file wlien it was aji- 
' jilied for; ami dr«ll}', heenn^e tiie defendant 
' iiad allowed tlie ]>laiutilT to |n*oeee(l with the 
caust^ aft(T he knew of his being out of the 
jurisdic tion. No doulit a defendant who knew 
that the plaintiff was residing abroad at the time 
when tlie bill was filed, if he did not tlien apply 
for security for costs, was bound to show some 
reason for asking for it afterwards. But he 
did not think this rule applicahle to a ca.se 
where a plaintiff subseijiienLly d-.-scribi d him- 
self, as he considered the plainliir lemnd to do 
on amending liis bill, if such was l.be lact, as 
being out of the jurisdiction. With regard to 
the effect of the demurrer, its allowance showed 
that the plaintiff was not entitled to relief in the 
then state of tlie record: and tiiough the bill 
could not strictly be said to lie out of Courts 
when the Court, l>y gii ing leave to amend, had 
expressed an opinion iliat it vva.s possible the 
plaintiff might be entitled to relief, yet the al<«> 
iowance of the demurrer, with leave to amend, 
must be considered as putting the defendant 
into a new course of liligation, in which a new 
description given by the jdaintiir would entitle 
him to require security for costs. With regard 
to no reference being made to the answer to the 
old bilU he thought this immaterial under the 
altered sUite of the case ; and no negligence 
had been shown since the bill was amended. 


for costs therefore of course, since it was ob- 


He should refuse the motion with costs. 
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at C^ufflanlr* 

Jones V, Lord Charlemont. May 4, 1848* 
DISMISSAL OF BILL —ORDER OF 13TM APRIL, 

1847. 

Where the common order to amend a bill is 
obtained, but not served until the defendant 
has served a notice of motion to dismiss for 
want of prosecution : Held, that the order 
to amend was of no effect, and the defend- 
ant entitled to dismiss with costs. 

In this case plairitifi' obtained the common 
order to arnend on the 4th of April. On the 
[ 7tli of April defendant served a notice to dis- 
miss for want of prosecution, and on the 18th 
plaintiff served the order to amend obtained 
on th^ 4tli. The (juestion was, whether this 
was a good service, and within the (General 
Order of 13th April, 1S47, which provides, 
that plaintiff is not to obtain an order of 
course to amend his hill after a defendant 
(being entitled to move ) has served a notice of 
motion to dismiss the hill for want of prose- 
cution.” 

Mr. Chapter, for the motion to dismiss, con- 
tended, that the order of April did not apply to 
the case, that order related only to tlic serving 
an order to amend, and not to the present case, 
where the order was obtained hut not served. 
The old practice therefore ap|>lied under which 
the order to amend was treated as a nullity. 
Anonumous ease, 7 Ves. 222 ; Morris v. Owen, ■ 
1 Yes. Ik. H. 523. I 

Mr. C. C. Berkeley, contn\. 

The V ioe^ Chancellor said, he was of opinion 
that tlie defendant was entitled to dismiss the i 
hill for want of prosecution, with costs, hut the ] 
jdaintiff might, if he thought proper, file a re- 
plication. 

Jones V. Morgan. April 18, 1647. 

DISMISSAL OF BILL. 

Where a motion is made bg one of several de*- 
fendants for dismissal of the bill as against 
him, it is not a sufficient defence to the 
motion for plaintiff to aver that the delag 
is occasioned by difficulties in drawing up 
an order made with respect to other defend- 
ants. 

On the 14th February, 1S4G, the answer of 
Cowper, one of the defendants to the suit, was 
filed, since wliicli time nothing had been done, 
and Cowijer now moved to dismiss for want of 
prosecution. An affidavit was filed in oppo- 
sition to the motion, stating that some other of 
the defendants had demurred to the bill, that 
the demurrer had been overruled by the Vice- ! 
Chancellor, hut that it had been carried before 
the Lord Chancellor on appeal, and that in 
December, 1846, g written judgment was ob- 
tained from the registrars, but owing to some 
difficulties in settling the minutes, the order 
ha*l not been drawn up. 

Mr. /ttmea, for the motion, contended that 
this was no answer to the motion ; because dis- , 
put s were going on betweeen the plaintiff and } 
othei: defendants, that was no reason why his 
client should be kept before the Court. 


Mr. Willcoch, contrk. 

The Vice-Chancellor made the order dis- 
missing the bill as against the defendant 
Cowper. 

©icc-ChancrllDr Stntglit JBrure* 

(In Bankruptcy.) 

Exparte Clarke, hi re Tring, Reading, and 
Basingstoke liuilwag, Thursday, May 4, 1848. 

PROOF ON DEPOSIT BY SCRIP-HOLDER. 

A scrip-holder in the comjjang, who had paid 
his deposit, but who had not executed the 
subscribers' agreement, through the fault, 
as he alleged, but did not satisfactorilg 
prove, of the compffug, was refused permis- 
sion to prove for the amount of his deposit 
against the estate of the company, which 
had become bankrupt. 

The petition n as presented by the assignees, 
praying that a proof of Mr. Underwood against 
the estate, which had been allowed ]>y the 
Commissioner, might he expunged ; for a stay 
of the dividend warrant ; and that the pc- 
titione^^s costs might l>e paid out of the estate. 
On the 3rd of October. 1846, a fiat was issued 
against the Tring, Reading, and Basingstoke 
Railway Coinpari)-, anrl on the Oth of October 
it was adjudged bankrupt, and assignees were 
hosen. On the 22nd of Feb., 1848, Mr. 
Underwood tendered before Mr. Commissioner 
Shepherd a proof for 52/. 10.v. “ for money had 
and received by the company to his use, for 
hich he had not, nor had any person by his 
order or to his knowledge or belief, for 
his use, received any security or satisfaction.” 
This claim was op[)osed by the assignees, and 
Mr. Underwood being examined before the 
Commissioner, dcj)osed that he claimed the 
money, which had been paid on the 9th of 
October, 1845, as a deposit on shares allotted 
to him by the comj^any ; that he subsequently 
applied to sign the deed, and was told that the 
j secretary was not at home ; that he wrote to 
the secretary a letter stating that he wanted the 
shares; that he again applied at the office 
of the comj)any about three weeks after the said 
9th of October, al)out two o’clock; and that he 
applied two or three times on subsequent days 
between the hours of two and three o’clock, 
but was told that the deed was in the House of 
Commons, or that the party who ought to be 
in attendance was at the West End. The letter 
of allotment, dated the 30th of September, 1 845, 
stated, that the deposit must be paid on or 
before the 9th of October then nert, to one of 
the bankers therein mentioned, who would give 
a receipt for the same as so tnneh money re- 
ceived on account of the company, which receipt 
would hax’e to be exchanged for scr4> certifi- 
cates on the subscribers^ agreement and par- 
liamentary contract being signed; the ^ttcr 
also stated, that the parliamentary contract and 
the subscribers’ agreement must be executed 
within a month from the transmission of the 
letter of allotment. The scrip certificates 
stated as follows :-^** The hblderii of this scrip 



Superior Courts: Vice-Chancellor Knight Bruce^--->Q(ieetCs Bench. 


I(i7 


having paid the deposit of 5/, 5s, per share, and j a scrip certificate of the performance of a cer- 
exccuted the subscribers’ agreement and the j tain condition on his part. Now, if upon aji- 
parliamentary contract, is entitled to — — shares plication for a scrip certificate, he had been re- 
in this undertaking.” In opjjosition to the fui-ed ; if he had established such a case so that 
cjaiiri, the secretary and solicitor of the com- judicially it could be pronounced a refusal, it 
panv deposed, that proper [lersons were in at- may he that he would have established his 
tendance at the time referred to, to enable, per- case, Rut, upon the evidence, 1 am not satis- 
sons* to sign the parliamentary contract, and fied that any such refusal has ht?en established, 
that the deed was not at the House of Com- If siicli refusal had, however, been established, 


mons at the time alluded to by the claimant, 
and that no scrip had been refused to any per- 
son. 'I’lie claim was ad journed for tlie produc- 
tion of further evidencf^, and on the 30th March 
J818, at a meeting held before Mr, Coininis- ^ 
sioner Fonhlannvie, (acting for Mr. Connnis- | 


it may be that he woidd not have entitled him- 
self to sue for the money, williont having given 
some notict‘ of rescinding the contract, or de- 
manding tile money. l>pon that I giv'C no 
opinion. The fact is here, that before the 
bankruptcy it does not appear that he bad 


sioner Shepherd,) the aftidavit of C. K. Ro- j either demanded the money or given any notice 
berts, confirming Mr. Underwood’s ac(!onnt, i of rescinding the contract, ' Upon what gcovind 
was produced, Mr. Commissioner FonI}lanf|uc j dicn can Isay that tlie company, or an im- 
allowed the claim; and this jictition was ac- j niense body of other individuals — lln^ other 
cordingly presented. It appeared that the sul>- | contributors who had ieceived from hiiri his 
scribers’ agreement contained a covenant, that i addition to their common fund — were lia])le to 
in the event of the act not being passed, each I repay him in jiarticnlnr before the bankruptcy? 
i^f the suhscriliers would ])ay rateably the ex- | i’hc eircumsiance of the bankruptcy cannot in 
penses incurred ; these exjienses amounted to i uiy judgment give the riglit. lie must establish 


1^/. At the hearing of this j)etiti()n 
an aindavit of Mr. Underwood was ]»roduccd, 
stating that there had been gross misinanage- 
inent of the ailairs of the company, of wlucli 
several instances were given. 

Mr. IluHsall and Mr. IVilks supported the 
jietition, 

Mr. Titrrell and Mr, Logie appeared for the 
respondent. 

The following cases wore cited : J\‘alsfaffh v. 
i^potfiswoodOf J5 Mecs. & Wcls. 501 ; Clement 
V. Todd. 1 Kxch. Rep. 2 08 ; Nockeds w Croshie, 


a case of legal or erjuitalile debt before the 
bankruptcy; that is, that a state of things 
c.xistcd in con«er|ucncc of which all the other 
members of tlie company were bound to pay 
him especially liis demand, this sum which he 
had conlrilmted to the common mass. No 
such ease has been rnadf? out;. He is not entitled 
to call for his money any more than tlie other 
contributors ; and if all of tliern had n right to 
demand their money, there would not be where- 
withal to pay. Tiiey all stand ujion an equal 
footing, having a right to share in the ultimate 
3 B, & C. 814 ; and IVoutner \,Sli(nrjf, 2 Car,& ! residue. What reason then is there for jilacing 
Kir. 273 . I one in a better position than another ? I con- 

His hionour said : — This is tlie case of a ' I <b> not sec any. My impressimi is that 

bankruptcy, not of an individual nor of any | there is not any dt*l>t, and 1 am very much re- 
number of individuals, but a special and jiar- ! beved from any embarrasgment and difficulty I 
ticular bankruptcy of a company under the I »bght feci in ditlering from the learned Coin- 
provisions of the 0 ik 10 Vict. c. 28. TJie i mi^sioncr by lliis, that I am convinced that the 
question, whether tlie present respondent is en- i jJrgumcnt and the evidence here have been and 
titled to ]>rove, must depend upon this, nainely, { are more extensive than they were before him. 
whether at the time of the bankruptcy the com- I I <h) not think that the case before me and the 
pany were indebted— that is, whether at the before him can be considered the same, 
time of the bankruptcy, if the event of the I am of opinion that the right of jiroof is not 
bankruptcy had not happened, he had aright, tablished. His Honour said, he sliould re- 
to sue for the money constituting the alleged j serve the question, whether he could give th 
debt in respect of which he now seeks to prove, respondent his costs out of the estate, until 
He seeks to prove in resjiect of a sum of 50 j ^>aiurday, when he should be informed whether 
guineas paid to the company under the letter was intended to appeal — a prorcetling which 
of allotment. If a few individuals of the corn- be meant neither to encourage or discourage, 
pany, or any individual connected with the Counsel for the respondents in- 

company, had defrauded him in resjiect of this timnted that they should not afipeal, and the 
payment, it would not be material now, unless costs were directed to be [>aid out of the estate, 
the fraud were the act of the company, because , 

(Before the Four Judges.) 

Foster and mother v. Temple^ executor of 
Tayhr, Trinity Term, 1848. 


the application is against the company. Now, 
I dp nqt see any evidence to satisfy me that the 
company obtained the money from this gentle- 
man by fraud. He meant to contribute his 
mpuey'to a fund, upon which contribution he 
would place himself in the same position, what- 
ever that might be, of a number of other per- 
sons, also contributors, or who were to become 
cdutrihutors ; and as eridence of that, or as 
evidence of something more, he was to receive 


PRACTICE. 


COUNTY COWRT.* 
SUMMONa, 


PLAINT. — 


Where a plaint was entered with the clerk of 
the County Court ^ Foster and another v. 
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Superior Courts : Queen! 

Temple, execnior of Touiorf’ riufl the sum- 
m(Ms served on (he dfftudani ivas Foster 
mid miother w Ternple, executor of Tkomp- 
soiif' the judge has powers in order to 
prevent the (daim heiug barred by the 
Stati/fr if hitnitations^ to direct a fresh 
sumo/ffus to issue on the oriylnal plaint, 

A I'l.AiN’J’ \v;is cfritered at tlu' (’oviuty Court 
fill* ihf district of W'estTniristcr, uruier the 0 & 
10 A'iet. (*. 1)5, “ Foster and anotlier against 
as executor of 'Faylor.’' In the suni- 
nions wliicli issued on the plaint tlie action was 
<lescrihed Jo>stcr and anotla*!’ a;.piinst 'i cmple 
avS executor of 'rhoiniison/'’ When tlie cause 
came on to he heard, and tlie ohjection xvas 
pointed out, the jiidgti was of opinion he could 
not hear it on such sujinnons, hut directed a 
fresh .summons to issue on tiie oiVinal plaint, 
so that the case mi^ht come on to i>e heard the 
next time the (a)urtway held. This was done 
in order to ])rt*veMt the claim la'in^ barred by 
the Statute of limitations. A rule nisi was 
afterwards obtained for a |)roliihilion to restrain 
the jiid^^e of the ('ounty (Join t from proceediiif.^ 
with tlie eausc\ 

'rile Altornep-General (Sir J. Jervis) for the 
Jud^o of tlic ('ourt. I’hc jdaint bciutt properly 
and correctly entered witli the oflicer of the 
(>ourt, it is coTiipt'tent for the jud^m to direct a 
fresh sumnums to is.sue when it appeared that 
the lirst, by reason of a mere clerical error, had 
become inoperative. Section 59 directs, that a 
piuirit in writing shall lie entered with the clerk 
of the Coui’t, slating the names and the last 
known i)laccs of abode of the parties, and 
therefore, a summons, stating the substance 
of the action, and bearing tlie number of the 
plaint on the margin tluu'oof, shall he issued 
under the s(‘ul of the Court, aecording to such 
form, and be .served on tlie defendant so many 
days liefore the day on which the C'ourt shall 
be holijen at whicli the cause is to lie tried, as 
sliall ht^ ilirected by the rules made for ri'guhff- 
ing the practice of the ( ’ourt, as hereinafter pro- 
vided ; and no inisnomer or ina(‘curate de- 
scription of any person or place in any such 
plaint or snmiinms shall vitiate the same, so 
that the person or place lie therein descrihedso 
as to lie commonly known.’* The rules of 
practice which have been settled by the judges 
now form part of the act, and the power of 
amendment given by rule 12 is ap}vlicahle to 
the present case. Rule 12. AV here any such 
summons has not been served, as hereinliefore 
directed, the judge may, in liis discretion, in 
order to save the Statute of Limitations, direct 
another siunmons, or successive summonses, to 
be issued, bearing the same date and number 
as the first summons,^’ In Huf/yett v. ParkhiJ 
ilie irregularity was in the service of the writ, 
but the writ itself was good. 

Mr. Vdall appeared for the pliiintiflF in the 
action. 

Mr. Horry, in support of the rule. By sec- 
tion 75 of the County Courts’ Act, it is enacted 


s Bench. — Common Pleas. 

“ that no evidence shall be given by the plain- 
tiff on the trial of any such cause as aforesaid, 
of any demand or cause of action, except such 
as shall he stated in tlie summons hereby di- 
rected to be issued ” By rule 12 of the prac- 
tice of the Ckmrt, which has been referred to, 
power is only given to the judge to direct a 
fresh summons to issue where the first has not 
been served ; but in the present case the sum- 
nions was served, and therefore that rule does 
not ap])ly. 'Fhe defendant can only know the 
cause of action from the summons, and when 
that is served he irmst attend the Court to pre- 
vent judgment being given in his absence. In 
Roberts v. it was held that where parties 

have pleaded in abatement for non-joinder of a 
dt'fendaiit, this Court will not set aside the 
pica, or allow the writ to be amended, on the 
ground that the jilaiiitifi is barred by the 
Statute of Limitations from bringing a fresh 
action. 'Fhe sumvnous must be taken to be the 
commencement of the action, and that having 
failed by reason of the neglect of the plaintitt, 
he must make a fresh plaint before he can be 
heard. 

Lord Denman, C. J. I do not think that wc 
ought in this case to interfere by granting a 
prohibition. Tht^ judge of the County Court 
has decided, and 1 think rightly, that a fresh 
summons may issue on the original plaint. 

Mr. Justice Paiieson. 1 think the fir.st sum- 
mons was a mere nullity. 

Coleridije and ErJefiJ. concurred. 

Rule discharged. 


Commcui picas. 

Bailey v, Robson, Fiaster Terinpl84S. 

C;OUNTY COURTS* ACT. — SUGGESTION TO DE- 
PRIVE OF COSTS. — INSUFFICIENCY OF 
AFFIDAVIT. 

The affidavit in support of a rule to enter a 
suggestion to deprive a plaintiff of ^costs 
under the County Courts^ Act, 9 if 10 Viet, 
c. 95, s. 129, must shoio that the cause of 
action arose xoithin the jurisdiction of the 
County Court within which the defendant 
dwelt or carried on, business at the time of 
the action brought y as required by the I2^th 
section. 

Lush showed cause, in this case, against 
a rule obtained to enter a suggestion upon the 
record to deprive the plaintiff of his costs, under 
the County Courts* Act, 9 & 10 Viet. c. 96. He 
objected, that the affidavit in support did not 
show that the cause of action arose within the 
jurisdiction of the Court within which the de- 
fendant dwelt or carried on his business at the 
time of the action brought, and therefore, under 
the 128th section, the concurrent jurisdiction 
of this Court did not sufficiently appear to have 
been taken away. To bring the case within the 
operation of the 129 tli sectioDi which deprived 


1 Bing. 65. 


»» 6 Adol. & Ellis/rrs. 
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the plaintiff of costs, the defendant in his affi- Per curiam. The affidavit onght to have 
davit was bound to negative the excepted cases that statement as well as the otliers. in order to 
specified in the 12Sth section. show that the plaintiff was precluded under the 

//. Simon, in support of the rule, submitted. County Courts’ Ac t from availing liiinself of the 
that it was not neccvssary to state in the affidavit concurrent jurisdiction reserved to the Superior 
that the cause of action arose .within the juris- Courts by the 1 2Sth section, and ex])ressly re- 
diction of the Court within which the defendant ferred to in the 129th section, 
dwelt, or carried on !)usiness. Rule discharged 


ANALYTICAL DIGEST OF CASES. 

REIORTED IN ALL THE COURTS. 


|h)wcd to amend his hi!l for llie jjnrpose of 
making a l)eUercas{\ ])ul not to alter llu‘ prayer 
or go iTitu new evidence, and the defendant was 
to 1)0 at liberty to put in a furtlicr answer, iitid 
examine witnesses, if necessary, in suj)port 
thereof was, upon appeal, discharged. And 
the practice generally of allowing anieiidments 
at the hearing, e\ce])t for the ])urpose f)f making 
I the record complete as to ))arties, or, under 
j particular farcumstanccs, ada[)ting the prayer 
I tf) the case made and pmn d, was re])roI)ated 
I as dangerous, and unwan anled ])y tlu‘ csta- 
I hlislied rule of f)roccdui'e in Courts of Etjuity. 

' fVans \\ Hydi', 2 riiill. 40(5. 

Case citod in the jiulgiuent: Talk v, Climon, 12 
Ves. 02. 

ANSWER. 

Comfruction of fhr .48///, Order of August,, 
1841, dec lining to ansiver intvrrogntories, — A 
defendant cannot, tmder the 3Sth (leneral Or- 


C?ourt$ of lEiiiittjj. 

PRACTICE. 

[For tiic ])rrviouK Sections of this Series of 
the Digest in tlie present Volume, see 

I^aw of Atlorjicys, p. IS. 

Law of p. 37 . 

Courts of Equity, 

(k)ristruction of Statutes, p. 5 S. j 

J^aw of Property and (k>nveyancing, p. 75, I 

Princi[)les of Kcpiity, p. 103. 

Pleadings, p. 121. 

Evidence, p. 149.] 

ARSCONDING TO AVOID PROCESS. 

3l6'/ General Order of Mag, 1815. — Where 
a i)arty against whom a judgment had been re- 
covered, hud taken advantage of a stay of exe- 
cution to convert all his i)ersonal property into 
money and go abroad, after notice from the ’ der of August, IK 11, decline to answer any in- 
creditor that he intended to file a bill to enforce : terrogato t ies, merely on the ground that the 
the judgment against his real estate as soon as bill i.s open to a general demurrer. Mason v. 
the interval required for that purpose, bjr the I Wakemau, 2 PliilJ. 516, 

Oases cited in the judgment :*Do!der v. Lord 
lluntingfiehl, 1 1 \ es. ; Ftiulder v, Stuart, 
11 V o.s. ; Shaw v. Ching, 11 Ves, 303. 


stat. 1 & 2 Viet, c, 110, should liave expired 
Held, on such bill being filed accordingly, that i 
the defendant was to be considered as having; 
al)sconded to avoid process in this suit, and [ 
therefore, at all events, within the 31 st Order j 

of May, 1845. i ^ ^ ^ 

But had appeared that he had ’ a motion by way of ap})cal from an 

gone abroad within two years before the filing j order pronounced by another liraneh 

of the bill to avoid process generally, that j Court. Sturgeon v. Hooker, 2 Phill, 

would have been sufficient within the meaning > 289 


« APPEAL. 

Export e order. — 'Flic Lord 


Chunctdlor will 


of the order. Cope v. Russell, 2 Phill. 404. 

AFFIDAVITS. 

Motion, — Defendant moved, on affidavits, to 
dissolve an expart e injunction. I’he motion 
stood over at the plaintiff's request. The de- 
fendant then filed his answer ; after which the 
plaintiff filed several affidavits. On the motion 
being resumed, those affidavits were held to be 
inadmissible. Woodin v. Field, 15 Sim. 307. 


APPEARANCE. 

By plaintiff. — When a Kubpeena to answer 
an amended bill had been served on defendant’s 
solicitor : Held, that an a[)pearance could not 
be entered by the plaintiff for tJie defendant, 
under the 29th Order of May, 1845. Sewell v. 
Godden, 1 De (1. & S. 126. 

Case cited : Marquis of llonford v. Suisse, 1$ 
Sim. 489. 


See Service of Subpaoia, 

ASSETS, ADMISSION OF. 

See Interest on Legacy, 

creditors’ suit. 

' Costs at law, — In a creditor’s suit the plain- 
tiff did not establish his debt at the hearing. 
An order made at the hearing of a cause in but the Court retained the bill, giving him 
the Court below, by which the plaintiff was al- liberty to bring an action. He produced other 


AFFIDAVIT OF SERVICE OF ORDER. 

An affidavit of the service of au order of the 
Court, must state that such order was ** duly 
passed &nd entered,” Willetts v. Wilkits,^ 
Hare, 597- , 

AMENDMENTS AT THE MRARtNO. 
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eviclemce and recovered in the action.— Decree motion, is regular, notwithstanding the l6th 
for j)ayment of the debt and coftts in equity, but General Order of May, 1845, Art. 25, Tees^ 
no cofctts gi'^en of the proceedings at law. Grey* dale v. Swindell, 9 Beav. 491* 
sou V. Booth, 5 Hare, 53d. See Referring Exceptions. 


c:kosh cause. 

See Ihisfinml (Hid If i/e, 

DECnKE. 

larniisisttnicy. — hujmries to he limited to issue 
raisf'd in plfdiUntjft . — On a bill subsequently 
filerl I»y the father against the ]»laintitt‘ in the 
former suit, coinplauiing that since lie had got 
into possession of the estate under that decree, 
lie had refused to perform the stipulations in 
the father’s favour, of the first agreement, and 
])raying specific performance thereof ; tlic Vice.- 
( hancellor being of ojnnion at the hearing, 
that the ))lairitifi’ had no equity for such relief, 
l)ut that he had a right to he restored, as far as 
posftihle, tr) the rondition in which he stood at 
the time of tliat agreement, gave him leave to 
insert, liy auu'iidment, an alternative prayer for 
relief of that kind ; and on the amended record 
directed certain inquiries on that footing, con- 
ctMvirig that vsueli decree was not; inconsistent 
with that in tlie former suit. Ibit on a])i*cal 
by the plaintifl’, the Lord diancellor held the 
contrary, and tliat whether the present plaintiff 
was or was not entitled originally to enforce 
the first agreement, tlie present defendant, by 
taking a conveyance of the estate umler the 
former decree, had waived any equity he might | 
liave had to resist such a claim ; and his lord* | 
ship made a decree for specific iierforrnance, at 
the same lime disrijiproving of the order fo 
amending the jirayor, which had not been aj)- 
pcaled from. 

Oliservations on the importance of confining 
impiiries, directed hy a decree, strictly to the 
issue raised hy tlu; case upt)n the pleadings. 
lUdliimy V. Sabine, 2 Phill. 420, 

Sec Eitridnicut o f Dvcre(\ 

DISMISSAL RILU. 

1. IV here action not hroughi as ordered , — 
Where a bill is retained at the hearing, with 
lil>erty to the plaintill* to bring an action, the 
order ought to go on to tiireet that in case the 
action be not brought within a certain time, the 
bill shall stand ilismissed. Wood v. Rowcliffe, 
2 Phill, 382, 

2. He/ermce ns to title, — Pending a reference 
of title, ordered upon motion, in a suit for spe- 
cific pt*rformance, the defendant cannot, under 
the 1 14th Order of May, 1845, dismiss the bill 
for want of jiroseciition. Collins v. Greaves, 5 
Hare, 59(3, 

ENROLMENT OF DECREE* 

'ft) ])revent the enrolment of a decree, the 
order tor setting down the cause to be re-heard 
nuisi he actually served, and notice of its hav- 
ing been made is not sufficient. Groom v. 
Stinton, 2 Phill. 384. 

EXCEPTIONS. 

Tnjmctlon^^P^ reference instanter of excep- 
tions nn injunction case. Upon an exparte 


FURTHER DIRECTIONS. 

Matters at issue at the first hearing, tvhich 
are neither decided, put into a train of investi- 
gation, nor reserved, must, on further direc- 
tions, be regarded either as abandoned or as 
points on which tlie plaintiff was entitled to no 
order. 

At the first hearing, liberty was given to the 
defendant to bring an action as to a charge. 
He abstained from doing so : Held, that in the 
absence of some proper excuse, the charge 
must be considercjd as having failed. Passing^ 
ham v. Sherborn, 9 Bcav. 424. 

GUARDIAN. 

See Infant, 

HEARING OF CAI^SE. 

See Amendment at Hearing ; Jurisdiction, 

HUSBAND AND WIFE. 

Cross cause — Stay of proceedings , — A bill by 
a husband and wife, in riglit of the wife against 
her father, for an account, and a cross bill by 
the father to establish a set-off. The husband 
having put in a separate answer to the cross 
hill without leave of the Court, and having 
filed a rejilication in the original suit, an order 
obtained by the father from the Court below to 
stay proceedings in that suit till the wife should 
have answered the cross bill, was, on suspicion 
of collusion between the father and daughter, 
discharged. Lcnagha7i v. Smith, 2 Phill. 537- 

’ INFANT. «. 

Guardian . — After an infant defendant had 
appeared, the plaintiff moved, under the 32nd 
Order of May, 1845, that J. S., a solicitor, 
might he appointed the infant’s guardian, to 
answer the Ihll and defend the suit ; Held, that, 
as the infant had appeared, the Court might 
grant the motion on an affidavit stating, merely, 
that notice of the motion had been served on the 
solicitor who had entered the appearance, after 
the expiration of the time allowed for answer- 
ing, and more than six days before the hearing 
of the motion. Cookson v. Lee, 15 Sim. 302. 

INJUNCTION. 

After an injunction had been granted, re- 
straining a defendant from permitting a certain 
injurious effect to be produced by a given 
cause, (but not otherwise restraining any de- 
finite act,) the apprehended injury took place, 
but the defendants denied, to the best of their 
belief, that it arose from the alleged cause ; and 
the Court, in such circumstances, refused to 
treat the defendants as contumacious, until it 
should have been conclusively detennined by a 
verdict at law that the injury complained of 
was produced by the cause assigned. 

I 'Jrtie verdict of a jury oh the trial of one issue 
[ had found that the forliidden cause would pro- 
duce the effect, hut inasthuch as a new trial of 
the issue bad been directed, the Court %vould 
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not treat the verdict of the jury, on the first 
trial, as sufiicient evidence to connect the cause 
with the eiFect, for the purpose of proceeding 
as upon a breach of the injunction. Dawson 
V. EaveVf 5 Hare, 424. 

Case cited in the judgment : Blacketnore v. Gla- 
morganshire Canal Company, 1 Myl. & K. 
154. 

See Exceptions. 

INTEREST OF LEOACY. 

Admission of assets. — Payment by the exe- 
cutor of the interest of a legacy to the tenants 
for life under the will is not conclusive as an 
admission of assets by the executor; but such 
})aynient may be explained as having been 
made by mistake, or for other reasons or 
causes ; and in that case the usual account of 
assets may be directed at the suit of j)arties in- 
terested in the estate. Postlethwuite v. Mounsey, 
G Hare, 33 n. 

Case citnd in the judgment : Bernard v. Pum- 
frelt, o Myl. tk Cr. (>3. 

I XTE RKO (3 A TOR I E S . 

1. Aj)plication for leave to exhibit interroga- 
tories in the Master’s office, for the examina- 
tion of an executor, the object being to cluirgc 
him with a breach of trust not raised by tlie 
pleadings, refused with costs. 

A bond, given by a testator to his daughter, 
was assigned by her and her husband to 
trustees for the daughter and cliildren. The 
husband and wife subsequently assigned it to 
A. B, to secure a debt. After the testator^s 
death, his executor, with notice, as he alleged, 
of the first assignment, paid to A^ B. the 
amount of debt. A decree was made for 
taking the usual iiccuunts of the testator’s 
estate, and the trustees claimed the amount of 
the bond; but the Master being of opinion 
that, as the matter stood, the payment of the 
executor to^. was good, an apjilication was 
made to the Court by the wife and children 
(defendants in the cause) for leave to examine 
the executor as to the fact of notice, but it was 
refused with costs. Ford v. Bryant^ p Beav, 
4lo. 

2. Under a common decree against an execu- 
tor to take the accounts, the executor was in- 
terrogated as to two specific sums, and he fully 
answered. A new set of interrogatories were 
exhibited with a view of throwing discredit on 
this answer: Held, that the Master was wrong 
ill allowing them. Suckermore v. Dimes, 9 
Beav. 518. 

See Answer. i 

IRRKGULARtTV. 

Omitting to serve notice of replication, plea, 
Jemtirrer, <5*c. — The omission by a party to 
serve notice, according to the 23rd General 
Order of* October, 1842, of filing a replication, 
plea, demurrer, &c., on the opposite party, on 
the same day that the replication, plea, demur- 
rer, fic., is hied, will in ordinary cases be cor- 
rected, not by rendering the repHcatioti, plea, 
demurrer, inoperative, or taking it on the 
file for irregularity, but by extending the time j 


allowed to the opposite party for taking the 
next stej) in the cause, so as to give him the 
benefit of the time which he would otherwise 
lose by the delay in the service. Wright v. 
Angle, G Hare, 107. 

See Time to Answer, 1. 

ISSUES. 

Ecclesiastical Court, — Prohihition, — It 
being suggested that, in conse(iusncc of the 
subject-matter of the plaintifi ’s claim being hti 
ecclesiastical one, the proceedings necessary 
for ascertaining his rigiu would have to bt 
commenced in the Spuitual C'onrt, the order 
(2 Phill. 21)1) was varied merely by giving the 
plaintifi’ liberty to take such proeeedingH (^in- 
stead of bringing an action) as be might bo 
advised, for the juirpose of establislimg bis 
right; the Court being of opinion that the 
culiar nature of the demand, and of the remedy 
applicable to it, afforded no reason for depart- 
ing from its usual course of proceilure in aca^e 
in whicli its jurisdiction was resorted to merely 
as an ancillary to a legal right. liiitUn v. 
Masters, 2 Phill. 521). 

J»:ilKSI>ICTION. 

Defendant not served with process. — Hearing 
as against the other defendants. — In a suit of a 
legatee claiming several legiicies under the will 
and codicils of the testator, against the execu- 
tor, naming as a defendant anotliiT legatee, 
w'ho under one construciioo of a hetjuest would 
be entitled to an interest in one of the legacies 
claimed by the plaintills, the piaiutifl’s alleged 
by their bill that the otlier legatee so rnamed hh 
a defendant, was out of the jurisdietioi), ]>ut 
did not prove it ; and iJj>on motions ca parte, 
supported by affidavits, that such otlier Jegaleo 
»couJd not be found to be served witii process, 
obtained leave to file a replication, and after- 
wards to set down the cause against the defend- 
ants who liad appeared and answered. At the 
hearing, the absence of the other legatee was 
urged l>y the executor as a preliminary objec- 
tion to the hearing of the cause ; but the (’ourt 
heard the cause upon the questions of construc- 
tion on the bequests in which the absent lega- 
tee was not interested, and reserved the con- 
sideration of the (juestion as to the bequest, 
in which it was suggested that the absent party 
had an interest, directing that legacy to be 
brought into (^urt, and also directing an in- 
(jwry before the Master, whether tlie absent 
party was out of the jurisdiction. Mores v. 
Mores, G Hare, 125. 

LEGACY. 

See Interest on, 

OHUKR. 

See Affidavit of Service of : Appeal ; Strike 
ing out Cause, 

PAUPER. 

A party being in poesession and enjoyment 
of the property in questian, which was worth 
140/.. apd 10/. a year, dispaupered. ToprsU 
Taylor, 9 Beav. 493. 
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MCTJTION- 

The petition of a person not a party to the 
cause must Ktate his residence, otherwise it 
cannot bt* lu*ard. Glazbrook v. Gillatt, 9 Beav. 

492. 

UETITION OF RIOriT. | 

It is not corn potent to the King, or rather to 
his responsiidc advisers, to refuse eaprieiously 
to put into* a due course investigation any 
proper question raised on a petition of right. 
Semble, Ryvcs v. Duke of Wcllinglony 9 Beav. 

579. 

UHOCESS, 

See Jurisdiction ; Absconding" 

PTlOni^OTfON OK OF, Tins. 

Delivery to the depositor,- DcvAr l)rought 
into (^ourt l)y the exeeutor under the common 
onler for production of documents made in a 
creditor’s suit, will, after the dcfbts are paid, be 
orrlered to be delivered up to tlie ])arty f)y whom 
they were deposited ; nn<l the (’ourt refused to I 
order sueb deerls to !)tj (jclivt lo lire pljtiii- 1 
til! in the (*ause, aJliVounli ]ie was the tenant | 
for life of ♦he esLatt^ comprised in the deeds, 
v, Lcici.v, (> Hare, ()5. 

PRO Ht Umax, 

See Issues^ 

PUHLl CATION. 

If a cause was at issue before the Orders of 
May, came into operation, ])uhlicaUon in 

it docs not pass either under the 11 Itli Order, 
or by giviiig ndes according to the old practice; 
hut a KjH'cial order must he nuuh: for the pur- 
pose. Thomas V. Lcicis^ 15 Sim. *2 96. 

C’b 8C» oilful in the juiljuacntt.AVlicailov v* Whoat- 
lev, 7 Heai', o77 ; Lovoll v. Blew, 13 Sim. 

See Striking out Cause. 

RFa^EIVER. 

A receiver of a moiety of an estate, claimed 
by the plaintitV as tenant in common with the 
defendant, who was in possession of the whole, 
granted, under the circumstances. Hargrave 
V. Hargrave, 9 Beav. 549. 

U F. V F. U ll l N G E XC E I’Tl ON S . 

Excepti<»!is to answer will not Vie ordered to 
be taken ofi'the file liv'cause the onler of refer- 
ence is not served in due time. But if the 
plaintitr serves the order after the time, and 
obtains a warrant, the defendant is entitled to 
apply to the (burt for his costs. Atlee v. 
Gibson, I l)e G. & S. 192. 

Case cited in the judgment : Dalton v. 11 ay tor, 
1 ridll. .515. 

SEPARATE ACCOUNT. 

In order to save the expense of serving 
diflerent parties, an inconsiderable aggregate 
fund was ordered to be severed and carried 
over to separate contingent accounts. Handley 
V. Metcalfe, 9 Bt‘av. 495. 

ST5RVICE OF SUOPCENA. 

Conditional appearance, — Adefendant, served 
with an irregular copy of a subpoena to appear 


and answer, has a right to liave elich servic® 
discharged with costs, if he applies speedily: 
and he may be heard upon entering a con« 
ditional appearanTfe with tne registrar, Johnson 
V. Barnes, 1 De G. & S. 129. 

See Absconding to avoid Process. 

SETTING DOWN CAUSE, 

Orders giving leave to the plaintiff to file a 
replication, and to set down the cause as 
against the defendants who had appeared and 
answered ; upon affidavits that another defend- 
ant could noils be found to be served with pro- 
cess, the ])laintiff being unable to make the suit 
effectual against such other defendant under 
any of the General Orders of the Court. 
Mores v. Mores, 6 Hare, 127, 

STAY OP PROCEEDINGS, 

See Husband and IVife. 

STOP ORDER. 

1. Form of stop order when husband and 
wife join in un assignment of the wife’s rever- 
sionary chose ill action. Moreau v. Polley, 1 
De (j. Ik S. 145. 

2. Stoj) order, directing that a tin box in 
CJourt, containing turnjiike securities, should 
not be parted with without notice to the pe- 
titioner. Williams v, Sgmonds, 9 Beav. 523. 

3. A petition for a stop order was served, 
not only on the assignor, but on the other 
parties to the cause. The petitioner was ordered 
to pay the costs of the latter. Glazbrook v. 
Gitlatt, 9 Beav. fill. 

RTIURING OUT CAUSE, 

Irregular order^ — Enlarging publication on 
the expart e application of one defendant,— ^hxi 
order made by the Master, although obtained 
irregularly, and exparte as to some of the parties 
in tlie cause, cannot be treated by them as a 
nullity ; and therefore where one defendant had, 
without notice to his co-defendants, obtained 
an order from the Master to enlarge publica- 
tion, and before the enlarged time expired, an- 
other defendant, knowing of the order, set 
down the cause for hearing; the cause was 
ordered to be struck out of the registrar’s book, 
with costs to be paid by the defendant, who 
had set it down. Hughes Williams, 6 Hare, 

71. ^ ■ 

SUBPUSNA, 

I See Service qf. 

TIME TO ANSWER, 

1 . Irregularity, — Bad faith, — Under an 
order for time to answer, the defendant may 
put in a plea, even in abatement. 

Where a defendant having obtained such an 
order upon grounds which would only have 
justified an e.xtension of time to put in an an- 
1 swer, afterwards availed himself of it to put in 
} a plea of outlawry : an order made by the 
Court below to take the pl^ off the file ‘‘ for 
irregularity ” was dischargetl, on the ground, 
that whether the filing of the plea was or was 
not, under the circumstances, contrary to good 
faith, it wzB not irregular. Hunter v. Nockolds, 
: 2 Phill. 540. 
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2. Application to the Master. — P/ea,~A de- 
fendant residing abroad, had obtained two 
orders from the Master for “ time to answer,** 
not including the expression that leave was 
given “ to plead or demur.** The defend- 
ant’s solicitor, on application for a 3rd order, 
produced before the Master a document which 
lie stated was the draft of the answer, which 
answer would be filed without delay, and the 
Master gave two months’ further notice. The 
defendant afterwards filed a plea to the hill : 
Heldf that the plea was an answer, and satisfied 
the terms of the orders giving time to answer. 
Hnnter v. Nockolds, G Hare, 1 2. 


TRAVERSING NOTE. 

Taken off file. — ^'Fraversing note taken off the 
file at the instance of the defendant, asking for 
leave to put in his answer after replication. 
Towne y. Bonnin, 1 De G. & 8. 12S. 


[We have selected these points from the 
several “ regular “ Reports, and .shall follow 
them by a Collection from the pages of the 
Legal Observer, which are too nimiorous to 
be conveniently incorporated in the same 
number.] 


BUSINESS OF THE COURTS. 


^3nbn C0Uitci'I. 

Tlie Judicial Committee of the Privy Couiu il will nieet for tlie despatch of bustness on the 

following days, viz 
. June I 


l\Iondfiv . 
'ruesduy , 
Wednesdfiy 
1 fill I . sd ay 

Friday . ♦ 
Saturday . 
Monday • 


27 
. . 23 

. . 

, . 30 

July 1 


TiJosdrtr * 
VVoduosda y 
Friday 
Saturday . 


d. 1313. 
6 


By <^rder of the Loan Par.siDENT, 
Council Ofjicei Whiiehally JunCf 1313, 


LIST OF APPEALS. 


Ready for hearing before the Judicial Committee of the Privy Councih 

JlTNE, 1848. 






So Eu: nous ou, FiiodoJis, 

Al'riilJ.AN'TS. 

n ESrONDENT.S. 

WHENCirSET I>OWN. 


AP PELLA NTS. 

It I SPONOENIS. 

Baniane . . , . 

The Queen . • . 

Vice-Adniiraltv, Cape 

of 

Sludon and Glen- 


1 


1 Good Hope . . 


nie . . . . 

Dyke 

Raa Muni Dihiah , 

Prawn Kishen Doss 

Bitiigul, April 13, 1817 

, , 

A. Clarke . . 

Law fords. 

Handley^. . . .j 

Edwards • • - • 

Prerogulive Court, Nov. 

27, 

j 



1847 . . . 


Pritchard. 


Winter . . . . 

Frasor . • . J 

1 British Guiana, Dec 

IG, 

i 


i 

i 

j 1847 

• . 

Oliver. . . . 

Oliverson 


Mussurnat 
Bandi , 
Waring . 


Iman* 


. Wajid Ali Khan . 
. Waring . . . . 


Jan. 20, 1048 . 
Prerogative Court, Feb. 2, 
1840 . ... 


Jamaica, Fob. 4, 1043 


Richards & others Attorney -Gen. of} 

I Jamaica 

Kemp and others .jXmdall and others., 11 igli Court of Admiralty, 

March 14, 1843 . 

Fennell « . • . Bate 


hawfords. 
inner, D 
Jenner 

,!Oh>er 


.!R. ClarlvO 

Sladenatid Olen-jjeniier, Dyke, and 
nio . . 


M'Kay . . 

The Queen • 
Petley . • 
Browning . 
Smee . . * 
Beech . . 


.Rutherford . 


jJos^ Alvey Dias 
Catto .... 
Budd . , . . 
Bry’er.. , • . . 
Marquis • . - 


Court of Arches, March 
27, 1048 . . . 

Canada, April 27, 1848 . 


Vice- .Admiralty, St. Helena, 
May 26, 1848 . . 

High Court of Admiralty, 
May 26, 1848 . • . 

Prerogative Court, May 27, 

1848 

Prerogative Court, June 1, 

1848 

High Court of Admiralty, 
June 6, 1848 . . . , 


.'Middleton 
Jeniier, Dyke,<SL| 

Jenuer . . .Jlotbery 


. Uothery . . 

.Law, Tlolrnes, 
j A nf on, and 
I lurnbull . . 

L 

.'Dyke . , , , 

I 

Clarkson • . . 

I Loebner . 

Jenner, Dyke,ii 

Co 

Sladen and Glen- 
nie . . . . 


Jenner, Dyke, and 
Co, 

Capes and Stuait 

Ingleheart 

Gostling 

Fox, Mundelt, and 
and Nicholi 

Toller and Sons 

Cooto 



m 


Chancery Sittings, 


CHANCEHV srrrisGS. 

Uortt Ct«iiirclIor. 

J/ter Trinity Term, 1848. 

AT IIN'(Or.N'!| INN. 


Sftturdiiv 

MofMfny , 

Wt^diiiwlay 
Tlturaduy . 

Friday , , 

Satunlay . 
iVIoiuluy . 
'I’tuvstlay • 

W«di]estl,iy 

i fiursdny . 
Friday 

Satiinlay , 

'i'llf\Sday , 
W(M|ru‘silay 
i iuirsda V 

i' riduv , 

♦Saturday 
Muiivlay 

'Fuesdny 

\Vedu<*sdi>y 
'i Jiuraduy 

Friday * 
Saturday 

iM oil day 
7’iu‘8iiav 
Wt'diK^.sdnv 
’Fiiiifiidtty 

Friday . 


7 rt ! Fli« 1st Srtal — A[ip<>al Mg- 
* ^ tioiis mid Aj>]>«aU. 


July 


Saturday 

Monday 


oii 

V7 


■4 

d()| 


Appeals. 

(Petition-day) Potitions and 
AppeaU. 


Appeals 


II 

( tir)n 


i?nd Seal — Appeal Mo- 


• 'M 

. 10 I 

• f 

• 'M 

. i;i,) 


^ (i*<‘tiiiou-dav) uiiop]>osed 
^ Petitions and Appeals. 


Appeals 


Wednesday . . 19\ 

i'hursday . . . 3?o 

Friday • • • • tfl 

Saturday . , , m 

Monday • . . 

Fuesday . , , ii5 

Wednesday • . fiO 
J'liursday , . 27 

Friday . . . .20/ 

Saturday . , .29 

Monday . , . :J1 


PJeas^ Demurrers. Causes, 
Further Directions, and 
Exceptions. 


Motions. 

Petitions in General Paper. 

Unopposed Petitions and Consent Causes, on 
Saturday the 24lh .lune, and I'hursday, the 6th 
July; and Unopposed Petitions and Consent and 
Short Causes, on Saturday, the l^th July, and 
Satunlay, the 22nd July ; each day at the Sitting ot‘ 
the Court. 

Notick. — C onsent Petitions must he presented, 
and copies lett with the secretary, two days hef'ore 
the day on which it ts intended they aJiould he 
heard. 


f ( Petilion-<I;tv) unopposed 
( l*eiitious and Ajijieals. 


. 14 

I? I Appoals. 

- 1, i Jrd Sf‘vd 

IH j 

19? 


Virc-Cdanrcllor of laUfllnttli. 

AT I.INCOI.n’s inn. 

Saturday . June 24 The 1st Seal— Motions. 
Monday 
Tuesday 

Wtuliiesday 

Thursday 


lune 24 i ne 1st 

• -“IPle:... 

; :^9) 


Demurrers, Kxcep- 
Causus, and Fur. 


20 i 


Ap]>eal Mo- ! 
tiuns and A}ipeuls. 

Appeals. 


21 


Friday , 


(Petition-day) unopposed ! Monday 


Saturday . July 1 


( (Petition - tlay,) Petitions, 
30 } (uiiopfiosed first,) Short 

( Causes, and Causes. 


Petuioas and Ai«peals. 

24 I 

23 [• A ]> peals. 

2ii I 
27 j 

\jQ 5 (Fctifion-dav) unopposed 
( IhHitions and Appeals. 
o«) ) ^ he 4lh Sea! — Appeal Alo- 
( tions and Apptrai.s. 

3l The Gein ral Pt?tit ion-day . 
N. days ns his l.ordship wits in the 

fjjl<>ns«* ot hords I'xcepled. 

J he Sittings will close on the JOth August, 


ittasitrr of tl)r lUiUrf. 

A/lffr Trinity lenn, 1848. 
xr 'jfiK jioi.r s. 

June 24-! Causes and Peti- 

( lions. — Morions. 


Saturday 


AT TIIK JtfOIClAl. lOMMinUK. 

Alonday, June 26, to July .'>lh, inclusive. 

AT TIIK HOMS. 

Thursday . July g i Causes and IVli- 

^ \ lions, — .Motions. 

AT Tin: jrntciAL c03i 3ji ii kk. 

Friday, July 7tli and »th. 


Monday 
Tuesday 
Wednesday 
'i'lmrtd uy ' . 
Friduv . , 

Saturday . 
Monday . 
Tuesday 


AT THK KOLL9. 

July 10 V 


11 

12 

13 

14 
1.5 

17 

18 


Pleas, Demurrers, Causes. 
F’urther Directions, and 
Fixceptious. 


Motions. 


t 


Pious, Demurrers, Excop- 
tioiis, Causes, and Fur- 
ther Directions. 

6 The 2n(l Seal — Motions. 

f (Petition - day,) Petitions, 

7 < (unopposed tii.,t,) Sliort 
( Causes, and Causes. 

10 I Pleas, Demurrers, Itlxcep- 

11 ■ 

32 

13 

( (Petition - day,) Petitions, 

14 < (unopposed first,) Short 
( Causes and Causes. 

.j . t Pleas, Demurrers, fixcep- 
tioiis, Causes, and Fur- 
ther Directions. 


2 

3> 


tions. Causes, aud Fur- 
ther Directions. 


17 

18 


Fuesilay 
W tHtnnsday 
I’hursday . 

Friday . . 

Saturday 
iMoiiday 
I’uesday 
W ednesduy 
Thursday , 

FViday . . 

Saturday * 

Monday 

Tuesday 

Wednesday 
rhursday . 

Friday 

Saturday . 

IMoiulay 
Tuesday 
Wednesday 
Thursday . 

i (Petition - day) Pptitionfl, 
Friday , , « 28 7 (unopposed first,) Short 

[ CnuseA and Causes. 

Saturday • • • 29 The 4th Seal— Motions. 
Monday . « • 31 General Petition-day. 

N, J?. The Sittings will clo«o on the 10th August. 
IFu Honour will take tinopposed Petitions at head 
of paper every day during the Sittings. 


The 3rd Seal — Motions. 

( Pleas, Demurrers, Excep- 
-( tions, Causes, und Fur- 
ther Directions. 


SfU 


21 

223 

24 

25 

26 
27 ) 


t 

i (Petition - day,) Petitions, 
(unopposed first,) Short 
Causes, and Causes. 


Pleas, Demurrers, F^xcep* 
tions. Causes, und F'ur- 
ther Directions. 



Saturday • 
Monday 

Tuesday 

Wednesday 

Thursday . 

Friday . 
Saturday 
JVruiulay 

'luesduy 

^^^•d^,f*suav 
Thursday 
Friday * 
iSaturd ay 
Monday 

7’uei Jay 
Wednesday. 
Thursday • 

Friday * , 

Saturday 
Monday T 
'i'i]es(hiy 

Wednes iav 
Thursday . 

Frhlny • • 

Satuniuy 

AJooday 

Tuesday , 
Wednesday 
Tliureday • 


Chancery Sittings^-- 

TTircrCrfiniirtnor Bttigfit ISruce. 

AT l.lNCOnN’S INN. 

June 7'he 1st Seal— Motions. 

« . 2G Bankrupt Petitions. 

! rieas» peimirrers, Kxcep- 
tion«i, Causea, and Fur- 
ther Directions. 

( Ihinkriipt Petilions nnd 


. so I 

July 1 

. S 
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Vicr-flTOanffaor fWigram. 

AX MNC0X.N’« INW. 

^ ^ f The Ut Seal — Motions and 

Saturday . June 24 | Causes. 


I IJitto. 

( pleas. Demurrers, Excep- 
} tion.s, Oauseis, and Fur- 


ther Directions. 
(Peln.-day) Petitions nnd 
Ditto. 

Short Cnu.ses and Cnii.ses. 
Baakru]it Petitions. 

Kxcep- 
und Fur- 


l pleas, Demurrers, 

• < tioua, Cuus»*s, ur 
( tiler Directions. 


6 

7 

8 
10 


nnd 


i Bankrupt Petitions 
< Idiito. 

The 2nd Seal— ?^Iot ions. 

{ (Petition-day) Pol it ions and 
Causes. 

Short (Jauses and Causes. 
Bankrupt Petitions. 
i Pleas, J.)emiirr(^rs, Kxcep- 
.11-! lions, (hnises, and Fur- 

I ther Directions. 

( Bankru[>t l*etitiou.s and 

• \ Ditto, 

( Pleas, Deniurr«.'r«, Fxcep- 
. 1.')-! tions. Causes, and Fur- 

( ther Directions. 

( (Petition-day) Petitionsand 

* I l.)iltn. 

. 15 Short Catises and Otu.ses. 

* 17 Bankrujif. I'etitions. 

. 13 'The ;M*d Seal — .Motions. • 
(Bankrupt I’etitions nnd 


Monday 
'I’uesday . 
Wediic.sday 
'Thursday . 
Friday • • 


• 26) 

, 27 Plens, Demurrers, Excep- 
. t!tt V lious^ Causes, ttiid Fur- 
llier Directions. 


Saturday . July 

Monday * 
Tuesday 
Wednesday 

'Thursday . 


Friday 


Saturday’^ . 

Monday 
Tuesday 
Wedni».sdnv 
Thursday . 
Friday . . 

Saturday . 


:'Z\ 


Short Cmiseg, Petitioni, 
(unopposed Hrst,) and 
Causes. 

Plea.s, Demurrers, Excep- 
tio is. Causes, and Fur- 
ther Directions. 

-Motions and 


i 

"1 

. f 'Tlie 2nd Seal- 
(/a uses. 


Pleas, DemnrrL’rs, Excep- 
tions, Causes, and Fur- 
tijiT Direetioiis. 

^ Short (hiu8t*s, Petitions, 
•. (unopposed hrst,) and 
( (.huises. 


itr 
1 1 

r. 


Petitions, 

rn‘»t,) Ufui 


19 


\ 


21 


j Causes. 

i’leas, Demurr<.*rs. Exons , 
20 \ Further Directions, and 
( Causes. 

J (Petition-day) PtMitious and 
( F)itto. 

2'J Sliort Causes and Causes. 

2T Bankrupt Petitions. 

i Ph'iis, Demurrers, Excep- 
tions, Cause.s, and Fur- 
ther j^irections. 

Banknijit i*etitions mid 
Causes. 


, .Monday 


T’uesday 

! Wednesday 
! I hursday . 
J Friday . 

j 

Satur<iay . 

Monday 

'Tuesday 

WeiliH'sday 

Thursday 

Friday 


26 I ' 


27 


( riea.s. Demurrers, Excep- 
■J tions, Causes, and Fur- 
f ther Directions. 


j (Petition - day) 


Petitions, 
Causes, and 


Friday . . . . 73 j .Short 

( Causes. 

Salurdny , , . 29 (The 4th S^mI) Motions. 

{ ((Jeneral Petition - day,)— 
]\IonJny , , • 3l | Petitions, and Bankrujit 

( IVfitious. 

V. F. The Sitti'hf^s will closi* on the lOih Aiic^ust. 
The Vice-Chancellor Knit^ht Bruce will take Short 
(hnisei!* and unopposed ‘Petitions ou Saturday the 
5th Au^^ust ; aud Bankrupt Petitions on Wednesday 
th» 9Lli August* 


j Pleas, Demurrers, ICxcep- 
lions, (hnisfi*, and Fur- 
Pi I t}i<*r Direc tions. 

M } 

I Short Causes 
, , 15-' (unripposeii 

( (hiUKes. 

( Pleas, iJemurrers, Excep- 
, , 17 •! tions, Cauhes, and Fur- 

( ther l)ireetions. 

( l'he.‘3rd Seal — Motions and 
( Causes. 

. 19 i Pleas, Demurrers, Escep* 
. 23 '] tions, (kiuses, and Funhi-r 
. 21 ( Directions, 

( Shoit Cause.s, Petitions 
. 22 ( unopposie.l hrst,) and 

( Causes. 


13 


* * Tjiyf Pleas, Demurrers, Excej)- 

* * 'j. tions, Causes, and Fur- 

* * ther Directions. 

( Short Causes, Petitions, 
, . 23“ (unopposed first,) and 


llOppl 

Causes. 


Saturday • 


Monday 


r 'idle 4rh Seal — Motions 
^ and Causes. 

( (Ceneral Petition-day) Peti- 
\ tions. 


iV, /i. TJio Sittings will clo.so on the 10t.li August. 


CHANCEUY CAUSE LISTS. 


TKANSFKn CF CAUSES. 

The following (hiuses, (excojil such as the parties 
may desire t!> retain in the prybent List, on tliw 
ground that Briefs have heoii. Tor llie purpose of 
j hearing, tleliver«‘d to counsel not practising in the 
j Court.s of V’lcr-Cn ANCEt i.on, K^tOHT and 

j Vn:E-Cii.\NCEi-i.OH W I on A Mi) will, on the 27lh 
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June infttnnt, b© transft^rrod from the Vjce-Cman- 
ckllOr or Esglano to tii© Vice-Chancellor 
Knight Bitucc and \^jc e-Ohancellor Wicuam : — 

To the Vice-Chancellor Knight Bruce. 

Asbburner v. Wilson, fur. dira, and coats. 

Hill V. SaiJtJrrs, 2 causes, ditto. 

Fiteli '/!. Fn'iitJ, 4 cuuses, ditto. 

IjUW«oii V. Meek* 

W arden v, Aahburner, 2 causes, fur. dira. and 

COHtS. 

Burton v. Taylor, fur. dirs. and costs. 

Brook© V, Warwick, ditto. 

Clarid;>© V. Voinberton, ditto. 

Hutreriden v. Wood, ditto. 

Norcott V. Gordon, ditto. 

Martindalo v. llayton, ditto. 

Potter V. Waller, causes, exons. 

Cooksoii V. Lee, 5 causes, fur. dirs. & costs. 
Guopratt V. Voun^^, 2 causes. 

Berkeley v. Swinburne, t> causes, fur. dirs. and 
costa. 

Barratt v. Stockton and Darlington Railway Co., 
fur* dirs. and costa. 

Arnold r* Arnold . 

Pigott V. Pigot, 2 causes. 

Ffuah V. iiolbind. 

Pf?nny v. Watts, 

'To the Vice-Chancellor Tr/Vr</;/i, 

Huisdolo V. West. 

Cbanibors v. Artis, fur. dirs. and costs. 
lloUaiid r. Teed, exons, 

Webb V. Burley, fur. dirs. and costs and petition. 
Attorney-Gen. w. Phillips. 

Edgar %\ lle.soltiue. 


Cleaver v. Sloan, 4 causes, fur. dirs. and costs. 

Hopkin V. Hopkin. 

JVixon V. Taff Vale Railway Company. 

RegislraCs Office^ Jum 17 , 1848 . 

COMMON LAW SPITINGS. 

Thw Court will, on Saturday the 24th of June 
inst., take the Crown Paper after the two following 
cases from the New Trial Paper, viz. : — 

Edwards and wife v, Williams. 

Roberts v. Campbell. 

On Monday, the 26th of June inst., the Airto Trial 
Paper will be taken ; 

And on Tuesday the 27 tb, and Wednesday the 
28tb days of J une inst., and Saturday tb© Ist, and 
Wednesday the 12th days of July next, the Special 
Paper will be taken, commencing with the selected 
cases. 

By the Court. 

(!F^ri)cqucr of 

At tlie Sittings in Banc after the present Term, 
the Court will proceed with business in the following 
order, until and including Friday tlie ^lOth day of 
June instant. 

1st, New Trial Paper, (omitting the causes tried 
before the Lord Chief Baron). 

2nd}y. The Demurrers. 

Urdly, The Special Cases. 

After Friday the IlOth day of June instant. De- 
murrers and J udgments only. 


CIRCUITS OF THE JUDGES. 


(ilfr. Baron Alderson zvili remain in Town.) 
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DIGI’-ST, AND JOURNAL OF JURISPRUDENCE. 


SA'niltDAV, JULY 1, 1848. 


* niagis ati nos 

Pertiuet, vi nc.scire nialum est, 

IIORAT. 


EXKCin'IOX OK IM<OOESS A XI) 'J’HK 
FEE SYS'l’EM. 

MU . (:f>M mtsstom:!? i axi:'s M.rTKKs. 

W'r: lun altvady illi’ccU'd aiU‘nti/Hi to tin* 
letters of Mr. ( .'ojurnissioiier Fam* on Ennk- 
rilp((*y Ivetbrue, jnililislxMl atid satKaioiK'd 
})y the London (’onnnitt.ee lor proc^nriiii; an 
Arnendnient uT the .lhinkni])tey and In- 
i5<>lveiu‘v li.ws. (Sia- |). AVh* 

reserved* for <‘ou.sidei’a! ion Ids oh'^erv a.I ions 
on <lu‘ ICxi'cntion oi' l*ro(a'ss and tin* Fee 
System, sul/jeels on wlneii he has [nvf- 
|)Ound«<l some homely truths^ stated in 
elear and ii)!*eihie !an,e:uaij:’e. 

ddie U\';nual ( -ommissioiK'r is of (»j»inlon 
that tin* Hi* i.hod Ijv \vi)i(*h tiie e\ ‘'njon of 
judgnuMils is provichal tor hy tlie ( 'tMuts oT 
Common Law is iimdameii tally erroneous. 
He tlms deseriL'es llie jiuudumn’v hy whi(‘h 
the (.’oniiDon Law Courts eiilbia*e their 
judgments : — 

“ The theory is, that as soon as the judicial 
jxnver has pronounced its judgment, the exe- 
cutive is to cause it to he e.xeeuted, and the 
otii(‘er of the Crown on whom the duty de- 
volves is the slurjff* The sherifi* is, as every 
one knows, not paid by the public. Me is. jn- 
(leed, entitled, by a law of 1587, to certain fees 
of othce ; but even these he never receives for 
his own use. Being generally a country gen- 
tleman, appointed for one year only, and totally 
ignori^nt of the details of his duty, he does nut 
act personally. All he does is to select some 
attorney as his under-sherilf, and to him he ai i 
once transfers his duties and lawful emolu- 
ments, I'he under-shenlf then appoints bailiffs 
under him, with whom, aided by certain per- 
sons called “ foliowerft/’ rests the actual execu- ' 
VoL, XXXVI. No. 1,060. 


I lion of lilt* ]:iw, each judufmcnl. ('reditor sehud- 
i ing such h;uliir as he pta'fers to assist him. 
! Bii!, although tlie actual excculio]i of the law 
I’rst^ with the JH»! \’rry trnstwoilhy individuals 
at t.hi‘ }?ot1oin of tlie scale, tin* legal nisj'ionsi- 
hiVn.y for its due eMaaitioii rests- with the 
e.-eaiitry rv'Ut.ieman al ilir- top, ami if anything 
illegal is done, ).i is from tin' sherd!' that re- 
dress is to he soiigdit. llenei! the shenir re- 
ipiires a bond of inilenirnty from his under- 
shi'i'ill, and tlu' imder-sherdV refp.iires similar 
larnds fi'om his hairdl’s ; and ihu.^, he, a se ries 
of legal coin rivane.es the resptmsii>il)ty for 
wrong is at la^t li.xeil upon l\w. real wrongdoer, 
ihe liailid’/' 

Alter comnumting; upon liie iinrcjisoii- 
aidiaiess oi’ reipiiring a. coiuitrv gimlleMCcn, 
totailv ign.iranl of ]:nv, to su|)erintemi its 
(‘xeeution, tlu* injustice of nmdci’lng liiiu 
respoosihle out oj’ ids prixale iTortum* j'or 
the ndstakes or mi,sde<sls of tliose h(‘ em- 
ploys, and tlu* ahsunlilv of removiug him 
I'roiu ollice when In? has learnvd some pur- 
tiou of his duty, and suhstit uting another 
person ccpially ignorant as In* was when 
first app()int(‘d, Nlr. J'’ane ]>roe('(‘ds to de- 
scribe the sy'slimiatie oppression and ex- 
tortion, begotten ami (meonrageil Ijy this 
anornalons state of things. Besides the 
wcdl-knowu extortions of the “Spungtag- 
Ilouse,'" wlmn process is executed against 
the person, he allmle.s to the various modes 
hv vvldch extortion is effected in cases in 
which the jiroperty^ of debtors is taken in 
execution; and remarks that in fraudulent 
case.s the dilficulty of detection is aggra- 
vated hy the circumstance, that the officer 
of tlie law is selected and paid hy the 
parties to the fraud, and is utterly regard- 
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The Fee System — Mr. Commissioner Fane*s Letters, 


less of the public interests. The remedy 
suggested for tliesc abuses is, to reader the 
officers of justice reinoveable, and thereby 
responsible, 'fbe bailiff the public cannot 
remove, and as truly obseiTcd : — To 
millet iiiin in a pecuniary penalty, and yet 
leave lum in office, is to invite further ex- 
tortion, for the object of extortion is jirofit, 
a jxjcuniary mulct is loss, and tlic only way 
to reimburse a loss is further profit, in other 
words, further extortion.’' 

After appealing to the experience of the 
profession and the public, as to the in- 
adequate proteetion from extortion afforded ; 
by an action for damages, Mr. Tam* adverts ' 
to the Fee System, which li(‘ describes as i 
“ substituting irregular cxt<jrtion for regular I 
remuneration,’’ and emphatically denounces j 
as tlic source of ail the misciiicf. Having j 
cited the testimony ol’ XA)rd Ijangdale, as j 
delivered before the Ojinmons Committee, j 
on Fees in Courts of Justice, and j)ubhshed 
emte, jmge d, the learned Commissioner 
winds u[) with the following reconunenda- 
tory suggestion, wliich is well deserving of 
attention : — 

‘‘AiioLisii TiiK FEK SYSTEM. Abandon 
irregular remuneration, as tiie stimulant to 
exertion, and roly on proper salaries, sense of 
duty, and hopes of promotion, as a sufficient 
substitute. ’J'ake a leaf out of the bodk of that 
enlightened statesman Sir Robert IVel ; and as 
he substituted a paid and disciplined criminal 
police for the old parish watcinnaii, the parish 
constable, and the j>olice who hung about tlu* 
police courts, so let us substitute a civil police, 
us regularly paid and disciplined, for sheriffs, j 
under-sheriffs, bailifis, and followers. One j 
excellent result of such a measure would be, 
that the two bodies of police wcnild mutually 
aid each other, and that good conduct in that 
body, in tihich the reniuneralion would of 
course be less, might be rewarded by pro- 
motion to the other. Another result might he, 
that we migiit cease to hear that an Knglish- 
man’s house was liis eastle ! against the officers 
Of i uatice ! for, when the officers of justice were 
public servants, regularly paid, clothed in uni- 
lorm, and disciplined, surely no man would be 
allowed to shut his doors against thorn, as if 
they were robbers. To the common objection, 
the expense, the obvioins answer is, the present 
system is indirectly more expensive than any 
that could be substituted for it, Rut a better 
anwer wt)uld be, industry is the real wealth of 
society ; and, UvS the only w*ay to encourage in- 
dustry is to protect it, it follows that no ex- 
pense can be too great which will effectually 
attain that tMid. I'he losses sustained by the 
industrious classes through bad debts have 
been estimated at twenty-five millions a year ; 
and these losses may be justly attributed more 
to bad laws and bad execution of laws than to 
any other cause. I'he expense, however, might 
be amply provided for by a moderate per- 
centage ui^Kin the proceeds of property sold.’’ 


j The Common Law maxim, Domus ma 
j est utiieuique intis simum refugium^ or as it 
j is familiarly construed, Every man’s house 
j is his castle,” appears to have excited a 
I very disproportionate degree of indignation 
I on the part of the learned Commissioner. 
He conceives that this maxim encourages 
foolish people to incur debt in the hope of 
evading payment and suffering.’' We ven- 
ture to doubt if it has any such effect. The 
only practical operation of the rule is^ that 
an officer charged with the execution of 
civil process is not at liberty to break open 
the outer door of a house to execute a writ 
of AY/, against the person, or oi fi, fa, 
against the goods of the owner. if the 
officer charged wdth the execution of civil 
process finds the outer door open, he may 
enter. So far back as the period compre- 
hended ill Cowper's Reports, it was so- 
lemnly determined that the privilege does 
not extend to an inner door, and that a 
bailiff in execution of mesne process may 
break open the door of a lodger, having first 
gained peaceable entrance at the outer door 
of the lioiise. {Lee v. Ganscl, Cowp. 1.) 
In fact tlie law justifies and favours the civil 
officer who enters without force or terror, 
l>ut as the }>reservaiioif of the public peace 
is of’ paramount importance, it is con- 
sidered tliat this may be unnecessarily com- 
promised by j)ermitting a bailiff, in the exe- 
cution of civil process, to break open the 
outer door of a liouse. If this were the 
Qiily cncouragerneut afforded by the law to 
improvident and unprincipled debtors, the 
number would soon be considerably reduced. 
Mr. Fane points out another palliative of 
arrest, far more important in its ojieration, 
— the parliamentary privilege from arrest 
claimed by members of the legislature ; 
and, with respect to the abolition of arrest 
on tnesne process, he fortifies by his testi- 
mony, the views so frequently put fortii in 
this publication, by stating as his deliberate 
opinion that “ this supposed cure has in- 
troduced most fatal mischiefs; for by it 
creditors have been deprived of the only 
cheap, sjieedy, and effectual means the law 
gave them of compelling payment or ar- 
rangement.” 

We hope and expect to find that the 
learned Commissioner intends to continue 
bis Letters. They terminate somewhat 
abruptly. The question last alluded to^ — the 
abolition of arrest on mesne process, — is 
one in which we should gladly see the 
grounds of his opinion stated more at 
length. 
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New Bills in Parliament — Remoml of the Courts from Westminster. 


NEW BILLS IN PARLIAMENT. 

POOR LAWS* 

In one of the bills brought in by Mr. 
Buller, for payment of Parochial DebtSy and 
Auditing Acconnis, it is provided by section 
7, tl^at })arishes may agree to share the 
costs of several appeals involving the same 
common principle, including as well the 
costs that may be proijcrly incurred in and 
about the trial of such apj)eals oii the jiart 
of the several resjwndents as the costs of 
the appellants, in such proportions as may j 
be determined with reference to the amount 
of interest of tlie several parishes in the 
question, hut payments for the current costs 
and expenses may be called for pending the 
trial of tlie appeals. 

The solicitors engaged in cases of tliis 
kind will, of course, look to the wording of 
the clause, and sec that there is no objection 
to it. 

In another of Mr. Biiller’s hills, relating 
to the Charges on Poor Law (It? ions, ])ro- 
vision is made by ss. 11 & 12, fin* an appeal 
to the Quarter Sessions against the intended 
new valuation of the parishes. One month’s 
notice is to be given of the trial of such 
ap[)eals, setting forth the grounds of the j 
appeal, and the name of the parish whose 
valuation is objected to. The order of tlu‘ 
Quarter Sessions is not to be rernoveable by 
certiorari, and the costs of aj)pcal arc to be 
in the discretion of the Court of Quarter 
Sessions. 

IIEMOV AL OF THE COlIirrS FROM 
WESTMINSTER. 


Fields as the proper site both for the con- 
venience of the public and the lawyers, lu 
1841, on a petition from a meeting of at- 
torneys and solicitors, held in the Law So- 
ciety’s Hall, a Select Coramittee of the 
House of (commons was appointed, of 
which Sir Thomas Wilde, then the So- 
licitor-General, was the chairman. The 
Lord Cliancellor, several of the judges and 
eminent counsel and solicitors were ex- 
amined, and their evidence reported. The 
subject was revived in 18 15, on petitions 
from the Jncorj>orat<Hl Law Society, and 
from a large body of solicitors of London, 
and a committee appointed, of wliich Mr. 
Charles Buller was the chairman. The 
further evidence was re]>ort(‘d with the 
amended plans of Mr. Barry, who had se- 
lected a site between Liucohi's Inn and the 
Temple. Recently a plan has been ap- 
proved by the government for building 
Record Offices on the Rolls’ Estate, and, in 
conjunction with the (’ity, forming a new 
street from St. Paul’s to Carey Street, pass- 
ing along the north side of the })ro[>osed 
new (yourts, and thenee to the new street in 
iioieester Sfjnaro. On tlie completion of 
the Houses of l^arliamen^, it appt^ai s highly 
probable, if not certain, that the Ckmrts 
must be rernov(‘d, and no place can be so 
eligible as that proposed, bounded by Lin- 
coln’s Iiin on the north, the 'Femple on the 
south, Chancery Ijatie on the east, and New 
Inn and Clements Inn on the west. 

Mr. Coo])er, in his ‘‘ Lei fees sur la Coar 
\de. la Chunrellerie,'^ has many inqiortaut 
I observations regarding the concentration of 
the Courts, of which we venture to pri'serit 
the following translation : — 


In the first part of the second volume of 
Mr. C. Purton Coo})er’s Re})orts, just pub- 
lished, there arc many interesting and 
learned notes relating to the Court of Chau- 
eery, and towards the close some iinportant 
remarks arc made on the j)ro})osed removal 
of the Courts from Palace Yard to the vi- 
cinity of Lincoln’s Inn. These remarks 
have been called forth by the recent me- 
morial of the Equity Bar to the Lord 
Chancellor, praying that the Sittings of the 
Court may be held in Lincoln’s Inn during 
the Terms when Parliament is not sitting. 

Mr. Cooper adverts to the destruction^ of 
the Houses of Parliament by fire iii 1834, 
and states the several occasions on which 
the public attention has been called to the 
expediency of removing the Courts from 
Westminster, In 1836, he observes, that 
Mr. Hume, in a debate on the new Houses 
of Parliament, recommended luncoln’s Inn 


"" 1 have in another place said how very in- 
convenient it seemed to me to hoy||during four 
months of the year Chancery Sittmgs at 
minster, at such a distance from the locality of 
the offices; and, notwithstanding uiy great 
veneration for the Marmortm sedeaf i do not 
I hesitate to say, that in this case ancient usage 
ought to give way to the public good. 1 have 
been told that one of the projf.etvS of Lord 
Mansfield (])crliaps the most enlightened judge 
that England has ever seen) was, to build in 
the middle of Lincoln’s Inn Fields, an edifice 
under whose rot>f should he collected alf the 
Courts of Common I.aw and Eipiity, at a very 
little distance from the different offices. No 
doubt thi.s judge knew how much precious time 
the fiarristers Jose in waiting, day by day, for 
their cause i>n the list to be- called on ; for it 
often happens that the first cause on the list 
takes up several days, and yet all the barristers 
retained for other causes on the list are obliged 
to be at Westminster, where they are kejit by 
the unposfiihility of kpqwii^ when, their causes 
will come on. This loss time is still more, 

It 2 



ISO Removal of the Courts from Westminster. 

prejudicial to yoiin/r l^arristers, who have For my part, when I look at the fact that the 
dhen only one cause to plead, and v/ho can- four Courts with their suitable offices have been 
not be recompensed by wliat they hear for the built on jj^round so narrow, and more than that, 
time they have lost. It is no longer as it was tianked by tw^o very high walls, only lighted 
in the times f)f Hale and (>okc, when students from above, I am more induced to admire the 
went to the (.'oiirt three or four hours before architect’s skill in turning to account so few 
tiae oj)eniijg of the Sittings, to get good places, means, than to blame him because the Courts 
and to take instructive notes on what passed. . are inconveruent. I must nevertheless observe. 
The* wny of d(;ciding causes is so much altered, | that with the money employed to build these 
that an hour’s reading is more useful to a i inconvenient ])uildings, lie might liavc been 
f tndi nl thfin three days dev^oted to the best of j able in a good situation to have built an edifice 
the Crjurts at Wt'stminster. The consequence | worthy of the caj>ital of a great nation. I have 
is, tliat young barristers pass half of their | made this long digression, because it seems 
time in useless walking with their fellow- ! impossible to contain in one or two Courts the 
barristers in the ball, or in tails ing ]>olitics at j multitude of barristers and attorneys now prac- 
the neighbouring coflee-houses. 'J'lie learned tising hi Chancery. If therefore more Equity 
Master, seeing how inueli in his country I (-ourts were made sitting at the same time, 
barristers were degraded, says, soniewheie i tliey must hold tlieir sittings in the same 
in his ‘ IMiantasien Palriolist hen,’ that it was j hihlding, and near the ( chancery offices ; for the 
the duty of a good govc'rnnjcnt to look to tlic barristers and attorneys could by no means 
instruction as well as to the conduct of the bar- possible attend the difterent sittings at the same 
risters, ^c. &c. Englisli legislators are not of time at Westminster and Chancery Lane.” 
thiH opinion : llicy do not bear in mind that it ^ 


is from these young men that honourable and , , ,, x i c 

learned judges have to he chosen, and that each , 1^* ^ 0 tloes us the lavoui to say 

morning so uselessly tq^enl not only makes | 

tliem more distant from the f{ood they have to «'i'he reader, who may desire information 
reach, hut is m addition a robbery of the pub- heyomi that furnished above, will do well to 

24 volumes of the Legal Ob- 

‘‘ I he inconvemenee resulting from holding server— the able and judicious organ of the Law 
fiittmgs atM estinuwjter is much more felt by Institution.* Ibe attorneys and solicitors 
attorneys than barristers. J he rules of the throughout the kingdom have for some years 
Court require that they or some one of their p^st been indefatigable in their exertions to 
clerks should attend regularly the Court, when efi’ect a removal of all the Courts from West- 
their causes are upon the cause lists ; and minster to the neighbourhood of the Inns of 
moreover, they are oiten oldigect to |)ay the ex- ^ Court. It is one of the many anomalies incur 


institutions which so much perplex foreigners, 
that an improvement so obvious and i« no way 
prejudicing personal interests, should have 
been so long, so zealously, and so i)erscveringly 
called for by a body, so numerous and influen- 
tial as are the attorneys and solicitors of the 
(!Ountry, anti nevertheless that it should still 


ponses of the hearing, if they absent themselves. 

The same rules oblige them at the same time 
personally, or by their clerks, to instruct the 
Chancery Masters in the innumerable matters 
within their jurisdiction, and whose ofiices are 
distant about three-quarters of a league ; and 

»ince the greater nuinbijr of these gentlemen 

only possess the means of keeping one clerk, it reinain 
seems to me that the law maxim of obliging no 

•» 

attorney, remark that, although we are enabled from 

After what I have said, you will be siir- time to time to communicate to the profession 
prised to hear that an enormous sum has been an account of the proceedings of the Incorpo- 
spent in rebuilding the Courts at WesUninster; ^ated Law Society, neither the Council nor the 

ent, and small, that it has required all the can be held responsible for the state- 

architect’s genius to find room for four halls, ments or observations contained in the Legal 
even at the sacrifice of all the conveniences Observer, Endeavouring carefully to collect 

which ought to have hem attended to, and the earliest information, on all subjects of 
Which arc foundm nearly all the Inferior Countv i ^ , . . , • . 

. XT .1 • i infar>«>fir ann frt mit* rmfsr 

Courts, Nothing marks more the apathy and 


indifierence of the judges and barristers to their 
own interests down to a recent period than the 


professional interest, and to exercise our best 
discretion, in the communication and discussion 
of all matters relating either to the Society or 


gilding of these Courts, Hardly any one that branch of the profession to which its 
took tile trouble to ascertain their precise situa- u u i wv ^ r 

tion. stUl le«8 their internal arrangement and “-e^^ers belong, we are glad that for many 
conveniences to be offered. Hardly one single 7®^^® course we have adopted has met with 
^a^ry barrister saw the rooms allotted to the approbation of those eminent persons upon 
ms Court, before the day when the sittings whose sanction of our labours we set the 

W and then it wa« for Whert valufc-ED. 

ant tune that ao many eomplatnts wen made. 
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NOTICES OF NEW BOOKS. 

Neio Commentaries on the Laws of Eng- 
lantL (Partly founded on Blaekstone.) 
By llKT^iRY John Stdpttkn, Serjcaiil- 
at-Law’. Seeond Edition* Prepared for 
the Press hy Jamks Stephen, Esq., 
Barrister at Law. In I vols. London : 
Henry BuUerworth. IS 18. P]). 2().‘^8. 

It is something; more than seven years 
since we noticed the iirst volume of the tirst 
edition of this importanf work. It will be 
recolTeetcd that it was ])iihlish(*d voluni(‘ by 
voluiiK*, and as each a[ipearetl we failed not 
to give it due wedeome. Tlu‘ last made 
its appearance at the close of IvS lo. The 
learned author ol)serves, that this mode of 
jmblieation laboured under the disadvantage 
of j)resenting no delineation of tlw' Laws ol‘ 
England entirely eon’e(*t in referenet* to any 
one poini of fime. For as(‘aeli later volume 
appeared, eonteuts of an earlier oiie 

were always found to ha\ beeji f'onsiderahJy 
broken in upon by the aeeumulations ol' 
new statute la^v during the int(‘rvening 
period. Idle present edition heing pub- 
lished in eontemporaneous volumes, to a 
certain extent escajies tliis ineonveitience ; 
but cannot wholly d(j so ; for win 1st ii work ! 
of nearly 3,(100 pages passes through the' 
press, our insatiable law refornuus are sure i 
to alter or add to many parts of the law. j 
The learned serjeaut has adlu^red to the I 
plan of^ tlie first edition in its departure 
from the patli of Blaekstoiu^. lie has six ' 
books instead of four, viz, ; — 

1. Of JVrsoiial Higlits. 

2. Of Rights of Pro|)erty, as to Things i 

Ileal and Tilings Personal. ! 

3, Of the lliglits of Private Relations : — i 

between Master and Servant — Husband ^ 
and Wife — Parent and Child — and Guar- ^ 
dian and Ward. | 

4, Of Public llights as to Civil Goa em- 
inent ; — the Cliurdi ; — the Social Economy 
of the Realm. 

5, Of Civil Injuries, induding the Modes 
of Redress. 

6. Of Crimes, including the Modes of 
Prosecution. 

We suppose that the question on the 
best mode of editing Blackstone A^dll for 
some time longer remain undecided. It 
appears that Mr. Serjeant Stephen and Mr. 
James Stewart, each about the same time 
projected editions of the celebrated Com- 
mentaries on a neA¥ method. Departing 
from the old course of reprinting the entire 
text, and showing the alterations in notes 
at the foot of the page, each of the learned 


editors have adopted a difR*rent plan. Mr. 
StcAvart preserves the whole text of Black- 
stone, but throws into the past tense, as 
historical, those parts of the law which 
have been repealed or nltei'cd, and introduc- 
ing into the body of the work tlu‘ new or 
amended law. The learned serjeant pre- 
sevATs only siudi juirts as eonliime force, 
omits wliatexer lias been abrogated, and 
also embodies the n(‘w law, distinguishing 
Blaekslone's trom his own by brackets/* 

We will not attempt to deeide Avhieh of 
these two methods is hettm* than the other, 
nor whetlier eitlier is better than tiu* former 
editions. The resjK*et for Biaekstone still 
jUTA'ails so generally, that IIk^ loss t)f any 
of the original text is matter ol‘ regre t ; 
j and wo are not sure that there may nol \et 
; he another mode by wliieh all or nearly all 
! of the imrivalled original may hi^ ]>i*esei Ned, 

! without d(‘t i nneiit t(t the exposition of tin* 

I altered state of the law’ and the wants of 
j the student oftlie present day. 

I Whatcvin* ditferene(‘ of opinion there may 
. l»e on the eomjairative ineritvS of the editions 
jofMr. Serjeant St(*pheii and Mr. Stewart, 

I or of tln‘se lunitrasted with tlie necurate, 
terse, and leartual nolqjs of Mr. Justice 
(•oieridge, then' is, we believe, no doubt 
that jio edition should be overlairl and bur- 
dened with elaborate details and notes of 
jvractiee ineonsisttnit with the general and 
elementary d(vsign of the original (>)m- 
mentaries. Great diserimination is re(|iu- 
site ill condensing tin; scope and ohjeta; oi‘ 
new statutes and the more* important elass 
of judieial decisions ; and we have not liad 
time at jiresent to examine crarefully all that 
has been done in tlie jiresent edition. So 
far, however, as have been able to ex- 
amine these volumes, we think that great 
care has been hi'stowcd on tlWii* re^ ision, 
compreliending, as to part of the work, tlie 
important alterations eflFected in tin: last 
seven years, in others five, and in almost 
all three years. The new statuti s and cases 
have heeri brought down to May, 1818, and 
jit appears that the correction of the work, 

I in reference to these statutes and cases, and 
! the revision of the press in general, has 
j been confided by the author to his son ; 

; his own retirement from professional [irac- 
tice, and the trausfer of his attention to 
ioflicial duties, rendering him less competent 
I than formerly to labours of that descriptidn. 
;But the learned serjeant states that the 
i sheets have been invariably laid before him 
I during the progess of thd ptintinf , and he 

j * There is a slight improvement in the form 
I of the brackets from the previous edition. 
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fceU himself able to vouch for their ac- 
curacy. 

This is a happy coni hi nation of labour, 
uniting the zeal and i'reshness of youth with 
the jiulgr/ieiit and caution of long expe- 
rience. AVf‘ hope to find an ojiportunity 
during the t*nsuing Vacation of minutely 
looking into the merits of this valuable 
work, and railing attention to its prominent 
parts* 


NEW STATUTES EFFECTING AI/fERA- 
TIONS IN THE LAW. 


IN THE PUE8ENT SESSION OF PA HUI AMENT. 

Tuk Statutes effecting alterations in the Law 
passed dining the present Session of Parlia- 
ment, printed verhathn in this and the last 
volume of the Lef/nt Observer^ are as follow : — 
Extending 'irine for making Railways, voL 
35, p. 20 i . 

Regulating the Queen’s Prison, p. 55S. 
North Ainerican Passengers, p. 581. 

Crown and Coverninent Security, p. dOO. 
Oaths in C’hancery, vol. 35, p. 7. 

Stain}) Duties Assimilation, |). S. 

Trial of ( .’ontrovi^ted Elections, j). 23, 

REMOVAL OF ALIENS. 

11 VlOT. C. 20. 

An Act to authorize for One Tear, and to the 
End of the then next Session of Parliament, 
the Removal of Aliens from tlie Renlm. 

[9th June, 184S.] 
1. Power to Seeretfr/y of State or Lord 
Lieutenant of Ireland to order aliens to depart 
this reafm. — If aliens wilfidli/ refuse to obey 
such order ^ they may be committed to ynol unfit 
taken in tdtarye for the purpose of beiny sent out 
oj the reatm — \\ hereas it is e\})e(lient, for the 
due securitftif the ])eace and trarKjuiUity of this 
realm, that provision should be maile, for a 
time to be limited, resj)eeting aliens arriving 
or resident in tliis kingdom : Pc il enacted 
by the Queen’s most excellent Majesty, by 
and with the adv’iee and consent of the 
Lords spiritual and temporal, ami ( ommons, 
in this present parliament assernhled and ])y 
the authority of the same. That when and 
so often as one of her Majesty’s })rineij)al 
Secretaries of State in that part of the United 
Kingdom called (Jreat Britain, or the Lord 
I/ieutenant or other (’hief Uovernor or Go- 
vernors in that part of ithe United Kingdom 
called Ireland, shall have reason to believe, 
from information given to him or them re- 
spectively, in writing, by any person subscrib- 
ing his or her name and address thereto, that 
for the preservation of the peace and tranquillity 
of any }>art of this realm it is expedient to re- 
move therefrenn any alien or aliens who may be 
in any part ot this realm, or who may hereafter 


ding Alterations in the Law,^ 

arrive therein, it shall be lawful for such Se- 
cretary of State in that part of tlie United 
Kingdom called Great Britain, and for such 
Lord Lieutenant or other Chief Governor or 
Governors in that part of the United Kingdom 
called Ireland, by order under bis or their hand 
or hands respectively, to be publislied in the 
London or llublin Gazette, as the case may 
be, to direct that any such alien or aliens who 
may be within Great Britain or Ireland re- 
spectively, or who may hereafter arrive therein, 
shall depart this realm within a time limited in 
such order ; and if any such alien shall know- 
ingly and wilfully refuse or neglect to pay due 
obedience to such order, or shall be found in 
tins realm or any j>art thereof, contrary to such 
order, after such puldication thereof as afore- 
said, and after the expiration of the time 
limited in such order, it shall be lawful for any 
of her Majesty’s })rincij)al Secretaries of Slate, 
()r for tVie lau'd J.*icutenant or other (’hief Go- 
vernor or Governors of Ireland, or his or their 
Chief Secretary, or for any justice of the peace, 
or for the mayor or chief magistrate of any 
city or placT, to cause every such alien to be 
arrested, and to l>c comrnittei] to tlie common 
gaol of the county or })lace where lie or she 
shall be so arrested, there to remain, without 
bail or main|)rizf\ until lie or she shall be taken 
in charge for the ])urpo8e of being sent out of 
the realm, under the authority lierein-after 
given. 

2. Penally on aliens disobeying such order , — 
That every such alien so knowingly and wil- 
fully refusing or neglecting to pay due obe- 
dience to any such order :\h aforesaid sliall be 
guilty of a misdemeanor, and lieing convicted 
tlicreof, shall, at. the discretion of the (/ourt, be 
adjudged to suHer iinjirisonnicnt for^any time 
not exceeding one month for the first offence, 
and not exceetling twelve months for the second 
and any suhseijiu'iit oflence. 

3. Aliens on neglecting to obey order may be 
given in charge by warrant of Secretary of 
State or Lor'd Lieutenant of Ireland^ to be con- 
veyed out of the kinydom. Where any alien 
shall allege any excuse for not complying with 
order^ Privy Council to judge of the sufficiency 
of the same, — Prirg Council shall cause a ,sum- 
mary of matters alleged against alien to be de- 
livered to him, tyc.— That it shall he lawful for 
any one of her Majesty’s principal Secretaries 
of State, or the Lord Lieutenant or Chief Go- 
vernor or Governors of Deland, in any case in 
which any alien shall be found in this realm 
after the expiration of the time limited in such 
order, and whether ho or slie shall or shall not 
have been arrested or committed for refusal or 
neglect to obey such order, or convicted of 
such refusal or neglect, and either before or 
after such alien shall have suffered the punish- 
ment inflicted for the same, by warrant under 
his hand and seal, to give such alien in jcharge 
to one of her Majesty’s messengers, or to any 
other person or persons to whom he shall think 
proper to direct such warrant, in order to such 
alien being conveyed out of the kingdom ; and 
such alien shall be so conveyed accordingly : 
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Provided always, that where sucli alien (not 
havin^j^ been convicted as aforesaid) shall allege 
any excuse for not complying with such order, 
or any reason why the same should not be en- 
forced, or why further time should be allowed j 
him or her for complying therewitli, it shall be | 
lawful for the Lords of her Majesty’s Privy 


5. Tin^ere alien shall not have been sent out 
of the realm within one calendar month at'ter 
commitment Judges, empowered, where ap- 
plication has been made, to continue in, or dis- 
charge such alien out of c«.Woc/y.— -That where 
any alien who shall have been committed under 
this act to remain until he or she shall he taken 
in fharn-A fur the nutoose of being sent out of 


same ciiner aostauifiy i»i on 
they shall think fit; and where such alien shall i 
he in custody under such warrant of any of her 
Majesty's Secretaries of State or of the Lord 
Lieutenant or other C’hief (lovernor or (lo- 
vernors of Ireland as aforesaid, the messenger 1 
or other jicrsoii in whose custody he or she 
shall he, forthwith upon its being signified to 
him tfiat siu h excuse or reason is alleged hy ; 
such alien, shall make known the same to such | 
SecreJary of Slate, or to the Lord Lieutenant; 
vu wmvji ^ .lovernor or Governors of Jre- ! 
land, as the case may he, who, upon receiving | 
siicli notification, or in any case in which he or i 
they shall la* informed that any such excuse or j 
reason is alleged hy or on behalf of any alien 
to quit the realm, shall forthwith suspend the ^ 
execution of such warrant until the matter can . 
he inquired into and determined by the said ; 
J^ords of lier Majesty’s Piary (Council; and j 
•uch alien, if in custody under any sucii war- j 
rant, sliall remain in such custody, or if not in : 
custody, may be given in charge ]>y any such 
W'arrant as aforesaid, and shall remain in cus- 
tody until the determination thereon shall be i 
marie known, unless in the meantime such : 
Secretary of State, or the Lord liieutenaiit or . 
other ( ’hief Governor or Governors of Ireland, j 
shidl consent to, or the said Lords sliall make ; 
order for«(he release of such alien, either with j 
or without security: Provideil always, that the j 
Lords f)f lier Majesty’s Most Honourable Privy* 
(domicil shall cause to be delivered to such j 
alien, iu writing, a general summary of the 
matters alleged against him or her, and shall 
alhnv him or her reasonable time to prepare; 
his or her defence ; and that it shall Oe lawful j 
for him or her to summon and examine upon ' 
oath witnesses liefore the said Lords of her Ma- ! 
jesty’s Most ilonourahie Privy Council, and to j 
be heard before them, hy himself or herself, or i 
his (O’ her counsel, in support of the excuse, or j 
reason hy him or her alleged. I 

4, Judges mag admit aliens to bail in all. 


any of the justices ot Her Aiajesi y » v ... 

Record at AVestminster or in Dublin, or for 
any of the Parous in Great Britain or Ireland, 
being of the degree of the (’oif, or for the loot'd 
Justice C'lerk or any of the (aimrnissioners of 
Ju.sticinry in Scotland, or for any two of her 
Majesty’s justices of the peace in any part of 
the United King<iom, upon application made 
to him or them hy or on the behalf ot the ])ev- 
son so committed, and upon ])roof made to 
him or them that reasonable notice of the in- 
tention to make sucli application had been 
given to some or one of her Majesty’s |)i incipal 
Secretaries of State in (h’eat Britain, or to the 
Lord laeutenant or (’liief (h)vernor or (lO- 
vernors of Ireland, or his or their (’hief Secre- 
tary, according to his or their discretion, to 
order tlie person so committed to be c(.»uUnucd 
in, or discliargcd out of custody. 

(). /let not to extend to ambassadors, (^0,, or 
aliens who hare resided in the kingdom for three 
gears. — ^'Fhat nothing in this act contained 
shall aficct any foreign ambassador or other 
])uhlic minister duly autliorizeil , nor any per- 
son belonging to the diplomatic or domestic 
establishment of any sneh foreign ambassador 
or public minister, registered a.s such accord- 
ing to law, or being actually attendant ufxm 
such ambassador or minister, nor any alien 
under the ago of fourteen years, or who sliall 
have been residing wdthin thi.s» realm lor three 
years next before the passing of this act. 

7. Duration of act, — Phat this act shall con- 
tinue in forco for one year from the jiassing 
thereof, and until the end of the then next 
Session of Parliament. 

THE LAW INSTITUTION. 


OuH attention has been called to an article 
iiiKler this hca-d in the Law 'J'irnes of last 
Saturday. We seem fortunately our last 

ond answered 


..ir Majesty’s lurts of Record at West- 
minster or in Dublin, or for any of the Barons 
in Great Britain or Ireland, being of the degree 
of the (?oif, or for the Lord Justice (Jlerk or 
any of the Commissioners of Justiciary in Scot- 
land, df upon application made he shall see 
Bufliicient cause, to admit such person to bail, 
he or she giving sufficient security for his or 
her appearance to answer the matters alleged 
apfainst him or her. 


inosi; sausiaciui y ouuiw., ^ , 

Reports of the Incorporated Society and the 
Metropolitan and Provincial Association. 

The constitution of both societies enables 
them to adapt each to the proper discharge 
I of their duties to the profession. It is com- 
i petent to the Incorporated Society to admit 
, an unlimited number of country members, 
jand a due proportion of them may be 
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elected to the Council. Hitherto the 
country Trienibers have given no indication 
that they wisliecl to he on tljc Council. Ihe 
recent proposition c'umc from a few town 
nicnilicrs, without fl.e knowledge of the 
gentlemen jnoposed, or any other emintry 
memhc i’s ; Imt the suggestioii will, no 
<loul>t, ^lnIy canvassed before the jiext 
election. We Jnivc also heard of another 
proposirion for the benefit of country solici- 
ts rs, whicli will be brought forward in «hie 
A considertible j>urchase has recently 
been made, and the buildings of the society 
arc* about to bo enlarged ibr tlie general ac- 
eommodation of the nietnbers and tlic more 


itig the latter. Now he is entitled to neither 
of these honours. He assisted the founders of 
both, but has no claim to the distinction of 
originating either. The authorship belongs to 
much abler and more influential persons. He 
lias had the good fortune to possess the confi- 
dence of his branch of the profession, and 
gratefully acknowledges the hivourable estima- 
tion of bis services. It does not, however, 
seem essential to the fair discussion tif the 
merits of these societies to enter upon any per- 
sonal question regarding the officer who con- 
ducts their affaire, and wlio. of course, en- 
deavours to the best of his ability to discharge 
his duty and promote the cause in winch he is 
engaged. 


convcMiitmt dispatch of the iu<;rcasing Imsi- 
n(‘ss of the socitjty, and any suggestions 
that can be made for the liemTit of the pro- 
viucitil uiernhers, wt* are assured, will re- 
ceive <he b(‘st consideration. 

As stated in the Annual Report of the 
Iiicorporuttid Society, n'spoiidiiig to that of 
tlie New Association, ** There arc several 
ini[)ortant ohjeets of usefulness to the pro- 
fession wdiich may be |mrsned by the two 
societies b/ rontmon^ and others which will 
recci\ (* the attention of each separaf (^ly , and 
he followed out by their owm independent 
means ; and in aid of such objects the 
(\)uncil will be always ready to co-operate. 
From tin* exertions of both, and tludr occa- 
sional C0“ operation, the inosl Ixmefieial re- 
sults to tiu' profession may he fairly antici- 
pated." 

We are sure that neither tlic New Asso- 
ciation nor that large part of the profession 
wliich belongs jiot to any law society in 
town or country, will be benefited hv un- 
lerrating the important st‘rviee.s wliich have 
be<m, and may be, rendered by the Incor- 
jiorated Society to tlie profession at large. 
We c*aiinot suppose tluit onr exm temporary, 
as a inemher of the liar, looks with j(‘ak>usy 
on tliese fraternities, and seeks to disnnite 
them ; hilt it is “ ]>alpah1(‘ to feeling as to 
sight " that most of his writings on the 
svdyect have that tendency. W(^ trust, 
howxncr, that hereafter ilicse j^rofessioiial 
institutions may be allowed to proceed in 
their respective vocations without any fur- 
tluT mistaken opposition or any ill-founded 
censures. 

A very fallacious inference has been drawn 
froni the circumstance of the same individual 
having acted, until recently, as Secretary both 
for the Incorporated and tne Metroj|:>olitan and 
Provincial Soeietjr. He is erroneously sup- 
poeed to have been the founder of the former, 
and then, having diaeovared that it had failed 
in some of its purposes, he sat about establish* 
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TKUBTKKS’ INDEMNITY ACT, 10 & 11 VICT. 
c. 9fl. 

The Right Honourable (Charles Christopher 
l-.ord Cottenham, Lord High ('haricellor of 
Great Britain, with the assistance of the Right 
Honourable Henry lx)rd Langdale, Master of 
the Rolls, doth hereby in pursuance of an act 
of ]»arliainent passed in the Tenth and Eleventh 
year of the reign of her present Majesty, in- 
tituled An Act for better securing Trust 
Funds, and for the relief of Trustees,*' and in 
pursuance and execution of all other powers 
enabling him in that behalf, order and direct 
in manner following, that is to say : — 

I. Any trustee desiring to pay money, or 
transfer stock or securities into the name of the 
Acc'ountant-fieneral of the ('ourt of Cliancery, 
i under the said act is to file an affidavit entitled 
in the manner of the act and the trust, and 
setting forlh — 

1. Hisowm name and address. 

2. 7’ho })laec he is to be served with any pe- 
tition, or any notice of any proceeding or order 
of the ('oiirt relating to the trust fund. 

3. 'i’he amount of stock securities or money 
which he })roposes to deposit or to transfer, or 
to pay into (yourt to the credit of the trust. 

4. A short description of the trust, and of 
the instrument creating it. 

5. The names of the parties interested in, or 
entitled to, the fund to the best of the know- 
ledge and l>elief of the trustee. 

6. The submission of the trustee to answer 
all such inquiries relating to the application of 
the stocks, securities or money transferred, de- 
posited, or paid in, under the act as the Court 
may think proper to make or direct. 

II. The Accountant-General on production 
of an office copy of the affidavit, is to give this 
necessary direction for transfer, deposit, or 
payment, and to place the stock, securities, or 
money to the account of the particular trust, 
and such transfer, deposit, or payment is to be 
certified in the usual manner. 

III. The trustee having made the payment^ 
transfer, or deposit, is forthwith to give notice 
thereof to the several persons named in his a|6« 
davit, if interested in or entitled to the fond. 
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IV. Such persons, or any of them, or the 
trustee, may apply l>y petition, as occaaion may 
require, respecting the investment, payment 
out, or distribution of the fund, or of the divi- 
dends, or interest thereof. 

V. The trustee is to be served with notice of 
any application made to the court respecting 
the funds, or the dividends, or interest thereof by 
any party interested tlierein or entitled thereto. 

VI. The parties interested in, or entitled to | 
the fund are to be served with notice of any j 
apjjlication made to the court by the trustee ’ 
resj)ecting the fund in court, or the interest or 
dividends thereof. 

VII. No petition is to be set down to be j 

heard until the petitioner has first named a | 
place where he may be served with any petb | 
tion or notice of any proceeding, or order of | 
the court, relating to the trust fund. \ 

Vni. Petitions presented and affidavits filed 
under the said act are to be entitled in the 
matter of the said act (10 & 11 V'ic., c. 90), 
and in the matter of the particular trust. 

That this order be entered with the Re- 1 
gistcr of the Court of Chancery. 

(Signed) Cottenham, 

1 0 Juno 1 848 . La n o d a l k, M. R. 

[We gave the substance of these Orders, as 
soon as they were issue*], in a Postscript; and 
now re-print them fully. J 

COSTS OP ATTENDANCE OF COUNSEL 
A'P CHAMPERS. 

The following notice was read in Court, and 
has been put up at tlic Judges'* ('ham hers 

Tile Costs of the attendance of Counsel 
before a Judge at Chambers will in no case be 
allowed^ n future, unless the Judge shall certify 
their allowance.’’ 

DEFECTIVE FORMS OF POLTCIIKS OF 
INSURANCE. 

To the Editor of the Legal Observer. 

Sir, — I would draw the attention of the pro- 
fession and the public, and especially the as- 
sured, to the forms of policies issued by too 
many insurance offices. 

The policies under seal frequently refer to 
the terms and conditions of insurance, whether 
as respects the premiums on a life policy, or 
against a loss by fire, and which proposals 
or conditions of insurance arc not under seal,— 
the consequence is, that the references are 
altogether valueless. I will instance two — one 
in case of a life policy, as referable to death by 
suicide ; the other in case of a fire occurring on 
the expiration of the year, and within the sub- 
sequent 15 days proposed to be insured by the 
poUcy ; in neither cases could the money be re- 
covered. 

Some alteration, therefore, seems indispen- 
sable^ and every honest office will, I hope, adopt 
ft. Civis. 


UNITED LAW CLERKS’ SOCIETY. 

The Annual Festival of this valuable society 
took place on Wednesday last, the 2Sth June, 
at the Freemasons’ Hall. Sir Frederic Thesiger 
presided, supported by several Queen’s Counsel, 
viz. : — Mr. Watson, Mr. Humfrey, and Mr. 
Russell (jlurney, and by Mr. Freshfield, (for- 
merly the Rank Solicitor,) and other members 
of the Bar, and by a considerable number of 
solicitors. We shall give a full report of the 
meeting, and set forth tlie Report in an early 
number. In the meantime, it is scarcely ne- 
cessary to say that various toasts wore pro- 
posed, and responded to, with excellent feeling 
and much force and eloquence, in behalf of the 
Law Clerks and their well-conducted associa- 
tion. The Rei)ort detailed the large amount 
of good whicli had resulted from the relief 
afforded by the Society during the past year. 

A considerable sum was collected, including 
a handsome donation from Mr. (Tulton, of 50/,, 
part of the damages recovered from the railway 
company, the wTiole of whicli the learned 
Queen’s Counsel lias divided amongst various 
charitable institutions. 

DISSOLUTIONS OF PROFESSIONAL 
PARrNERSHIPS. 

From May 23rd, to Ju7te l6//e, 1848, both in^ 
elusive, with dates when gazetted. 

Bell, Frederic Browne, sjid Edward Hett, 
Downham Market, Attorneys and Solicitors. 
June 2. 

Berry, John, and Thomas Greensit Hamer, 
Bradford and Wakefield, Attorneys, Solicitors, 
and Conveyancers. June (5. 

Lee, William, and Edward Tapley, Sand- 
wich, Attorneys and Solicitors. May 23. 

MASTERS EXTRAORDINARY IN 
CHANCERY. 

From May to June 16M, IB 48, both in- 

clusive, with dales when gazetted. 

Clowes, Ellis, Stourbridge. May 26. 

Dale, Henry, jiin.. North Shields. May 23. 

Ewart, John, J.ynedock Place, Edinburgh, 
for Scotland. June 6. 

Moore, George, Bicester. June 2. 

Owen, Thomas, jun., PMts Penmynydd, 
county of Angiesea. June 16. 

Smith, Charles Joseph, Reigate. June 13* 

Tripp, John Roily, Swansea. June 6« 

Uhthoff, Edward, Stourbridge, May 26* 



Candiiatei who Toned the ThfomimHoni 

CANDIDATES WHO PASSED THE EXAMINATION. 
Trinity Term, 1848. 
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Names of Candidates, 

Ambler^ .Tamos Poarson 
Baines, tioorgo . 

Basaott. Hohort Goodenougb 

Bootijroyd, KcJwanl Hyde . 

Boulton, Cieorp^o 

Brook oj?, (ieorpo 

Bulloid, John George Lawrence 

Burder. John, jun. • 

Bury, John 
Byo, William, jun« 

Camniack, Alfred 

Churchill, Henry 
Codd, Charles Bohinson 
Cowdell, Alfred ljurtnn 

CrOBsland, Rohort 
Davies, Koginahl Stevonson 
Dineley, Frederick 
Dunn, Henry Bidwell 
Knglos, Kzr-a, juiu 
Foysi('r, Williuiii 
Frost, John 

Gill, Prank Selby . . 

Goodull, Frederick Bates 
Greaves, Thomas 
Greville, Kden Kaye . 

Hull, Knwnmci^ Jlobcrt 
Ilalton, Churlen 
11 arris, James (.’luirles 
JIariisun, Kdwin Albert 
Harwiird, Arthur 
Hooper, Saimiel 
Haskins, T homas, jun. 
llowiird, Frederick Wiiliaiii 
Kidd, llohert, jiiii. 

King, Alfred IhtssuB • 

King, Samuel Leyson IVickens 
Lees, Frederick Crowe 
Ley, Robert 
Ley, William Mcrrliuun 
Lloyd, James Hogson 
London, George 
Lowe, T'homas Frederic 
Luard, William Charles 
Lupton, Thotnus 
Maroon, Andrew 
Mendow^s, John Osmond 
Mellor, James W illiam 
JMolterum, John Philip 

Marshall, John Thomas 

Ffewhould, Jol)n 

Filoble, Thomas Shepherd . 

l*urker, Robert, jnn. . 
l^arkes, Francis Josinh 


Partridge, Gw)rge Anthony 
Porkiua, Richard Wickstod 
Pickering, Arthur Proctor . 
Pierce, Walter . 

PrescotL George ill lam * 


To whom Articled, Assigned, fyc, 

Harrison Robson, Halifax 
Edward Nelson Alexander, Halifax 
Charles John Tyleo, Romsey 
John Boothroy'd, Stockport 

William James Boulton, Northanipton-square, Clerkenwell 

William Wycherly Brookes, Whitchurch J 

Stephen Holman, Glnstonbury 

W^illiam Gillmore Bolton, ‘J5, Austin Friars 

John Lawrence, St. Ives 

T homas Iliistwick, Soham 

Peter Wells, jan., hit€» of Kingston-upon-IIull, deceased ; Robert 
W' ells, K ingston- ujion- 1 1 ull 
Samuel Field, Deddington 
Joljn Cook, Scarborough 

William Cowdtdl, sen., Hinckley; Robert Few, 2, lleniietta-street , 
Co V e n t- garden 

Jumes Winder, Bolton-le-lXToors 

Iloiiry WTnttaker, Boulogne; Josepli Tatluiin, 10, New-squaro 
James Clift, JO, Bloonisbiiry-sqiiare 

W'm. Drake, Fast Dereharn ; J. T'urnley, Walbrook-houso, W'albrook 
Kzru Eagles, l>edford 
T homas Fre<'r, Brigg 

Benjamin Bodman, 1, Budge-row, Clieapside, and 15, Bloinfield- 
rond, Maida-hiU 

WTlliam Bcriveiis, Hastings; James Percy^rhillipa, 10, St. Swiihin’s- 
lane 

John Smith, Nottingham 

John Allen Jackson, Parliament-street, Kingston-upoii-HiiU 
Henry Taylor Raven, 2, liurcouil-buiklings, Temple 
John Fox, Nottingham 

William Nanson, Carlisle; .lohn Musgrave, WTntohaven 
Thomas Heath, Wkirwick 

Alexander Harrison, 0, Eilmund-street, Birmingham 
.lames ClitVord Newbokl, Matlock 
Natlnuiiel Hooper, 6, Fump-court, Temple. 

Daniel Howard, Portsea 

Jolin Howard, Liverjmol ; Koboit Baxter, Doncaster 
Henrv Ingledew, Newcaslle-upon-Tvne 

Alfred King, Ihiper-buihlings, Temple; William Buiiiiey Russell, 
Brounstoii ; and V, Paj)er-buiUliogs, T emple 
Samuel King, (i, Furnivurs-inn 
William Harding, Burslem 
John TTiomns Pilgrim, Atherstone 
John Baron Bowker, Bi.sho|>s Stortford 
diaries Ford, 5, Bloomshiiry-square 
William Louden, Bedford-plttce, Russsell-square 
William Beamoiit, Warrington 

John IVl armnduko T’eesdiile, .Jl, Fenchurch-atreet ' 

Sainnel Appleby, 6, 1 larpur-street, Red-lioii-s(iuare 
Robert Cruttwell, Bath 

Robert James, Glastonbury ; George Mathias, Glastonbury 

JaiiicK Meilur, Ashton-undei-Lyne 

James Moiteram, Birmingham ; William Ghrimes Kell, Bedford-row; 

James IMotteram ; George Edinson Mnrsden, Manchester 
Henry Edward Stables, Copthull-courL City ; Roger Gadsden, 28, 
ILhI ford-row' 

Samuel Walker, 29, Lincoln*s-iim-fields 

Robert Henry Anderson, York ; Charles Lever, 10, King's-road, 
Bed ford -ro XV 

Robert Clirisfoplier Parker, Greenxvich 

T’honnis William Parkes, 11, Gray Vinn-square ; Charles Austin 
Brookfield, 12, Bedford-roxv ; Charles Rich Tyerman, 24, Gre- 
sham -street 

Robert Wra. Parmeter ; Charles Goodwin, Lynn, and S7, Walbrook 
Joseph WagstniF, Warrington 

Edward Rowland Pickering, 4, Stone-buildings, LincolnVinn 
Edward Bryant Garey, late of 24, Southampton-buildings ; Palgrave 
Simpson, 20, Bedford-row 

Thomas Mortimer Cleoburey, 30 J, Sack v ill e-street | Piccadilly 



Candidates who Pfsssed the BaamnettUm.-^Superior Courts : Rolls, 187 


Pritchard, Henry Devereux 

Bandal!^ Edvtrard Brodribb . 
Ray, Henry Carpenter 
Reed, VViliiain . . , 

Bees, Arthur Harris • 
Roberts, William, jun. 
Rogers, Heiider 
Sawbridge, Charles . 

Selby, John Caleb 
Sheffield, Willi»ni . . 

Shepherd, Arthur 

Shuttleworth, Fauconberg . 
SimiTioiis, Frederick George 
Smith, George . 

Stsdlbril, J'homMS 
Stedinun, Charles Ftiward . 
Stuart, William 
Swan, Henry 
Sykes, 'Fhonias . 

'i’erry, William . 

'Got, .lOsSeph Ilooloy . 
'l’ovvns()n, Jolin 
Truw'liitt, C'harles 
'Fru w hi 1 1, G eorge, j ii n . 
'J'ucker, Samijrd Ward 
'i’unier, Frederic Foote 
Wallrs, John Clnumiuii 
Warner, William Hurdiug • 

W’^atts, l\^f.er Uobert . 

W Jiuiley, George . ♦ 

IVood, Richard , , 


• George Alexander Kilgour, Upper Hamilton-lerraco, and 47 > Tarlia- 

inent-street * 

• James Chaldecott Sharp, Southampton 

• Henry Ray, Bristol 

. 'J'horaaB Lancelot Reed, Downham-xnarket 

• Marcus Huish, Castle Donington 

. 'William Roberta, sen., Colelord ; James Wintle, Newiibam 
. VVilliuma Hockin, Truro 

. John Watson, jun., 10, llenrieitn-slreet, Coveut-garden ; John Wat- 
son, 1526, W^ood-street, Clieapside 
. Knowles King, Maidstone ; Robert Edmeades, Sbeorness 

• Isaac Sheffield, 60, Old Broad-street 

• Henry Bradley, 2, Huveourt-buildings, Temple ; John Bridges, Red 

Lion-s(juiire 

. George Augustus Crowder, 57, Colomaii-sirect 

- Henry Hall, 16, Nevv Boa well-court, LincoliFs-irm 
. John Lush A I lord, Svdisbury 

. William Staftbrd, Jo, Buckingham-streol, Strand 

• Henry Stokes, Fakenham ; John U hire, Jo, Eargtvyai d-cliambora 
. William Clark ; Charles Frederick S[»arro\v, Wolverhampton 

. Robert Svvvii, LiiumUi 
. George Matbewman Jervis, Sheffield 

• 'i'homas Seriven, Nortb.nm})ton 
. William Coinins, W^itb<‘.ri<lge 

. Thomas Kasthani, Kirkby i.on.sdalo 

• George 'rruwhitt, 52, Conk's-cotirt 
. George J'ruwhitt, ! 2 , Cook\s-c(mrt 

- Philip Mathews Chitty, Hbaltesbury 
Nicliolaa Broadnn^ad, Lungport 

• Brooke Smith, liristol 

• Henry James Harvey, Bath • George, Dawes, Angel-conrt, 'I'brog- 

inurtoii-strect 

• Francis 'riiomas Ihrcbam, 15, Bed ford -row 

• George Lawson Wbaiiev, iMiicbel l'>ean ; George? Becke, 2 1 , J.Jn- 

eola’s-itiij-helds 

• John Wood, York 


[Ibe Questions will appear in the next Nninlxo-. j 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BARRISTERS Ob THE SEVJiRAL COURTS. 


^ (IToTut. i \\r^titcrn Railway Com|)any was in London ; 

Ijewis V. liaidivin. May 5, 12, & 29, 1848. J tliat tlie places of residence of iLs two registered 
SERVICE OUT OF THE .1 1; RisD I CTi ON. — coN« ! pr<»inotera wcrc both in hhjgland ; and that, out 
DtTioNAL APPEARANCE. | cf tlic 15 defendants, all, except the railway 

Tho propn- rune for a (Ufendanr served under | "'hose part the [ircsent olijcction 

the JJrd Order of Mmj. 1S45, to . nmplain **^'‘‘*^*’ appeared to the bill. 
of the place where the suit is brought ] lor the. motion, cited Wher 

against him, is after answer, i d Hare, 612. 

The Court refused^ allow a Turner and Mr. Anderson, contra. 

pearance to be entered in Court with the motion first came on, Mr. Anderson 

Rerjistrar. ^ objected that the company, not liaving a[>- 

Tiiiswas a motion to discharge an order ' Kniunil of 

made under the 33rd of tlie General Orders of ' appeared svas an apprehen^ 

May, 1845, allowing subpmnas on the Irish ' thalMiy appearing they 
Great Western Railway Company to lie served I be held to have submitted to the juris- 

in Ireland. The ground of the apidication { . 1 
was, that the subject-matter of the suit xvas I Longdate suggested that the company 

situate in Ireland, its object being to set aside ^ difhculty Iiy entering a con- 

an agreement for the amalgamation of a Inanch j ditional appearance, 
railway, which was originally an independent 
undertaking with the Irish Great Western i 
Railway ; and that, out of 15 defendants, 14 [ 
were resident in Ireland. It w'as contended, | 
that tliQ effect of the order, therefore, was to j 


draw into England a suit properly Irish, 
-a result far from being the intention of the 


Mr. Goldsmid tlien applied for leave to enter 
a conditional aiipcarance in (kmrt with the 
Registrar, and referred to Johnson v. Barnes f 1 
! De Gex & Smale, 129, as an instance in which 
such a practice had been permitted ; but 
Lord Langdale declined to follow this prece- 
dent, and directed the motion to stand over 


framers, of the General Order. On the other ! ‘conditional appearance might be entered 

side it was stated, that one of the originally re- ! accordingly 

gistered places of business of the Irish Great j 


With respect to the motion itself, his 
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Wdship e}q;)reBsed his opinion that the ques- 
tion was a very important one, and that cer- 
tainly it was not the intention of the order re- 
ferred to, to draw Irish suits into Enprland ; 
but he thf)ii#^lit tliat the question could not 
properly la’ raisefl in the present stage of the 
cause, liefore answer. He should he obliged 
to decide whether the suit was properly insti- 
tute<I, without having the means of judging of 
the rntjrits. Tlie motion must therefore be 
refused. 


>7trc?:Cr6anrfIloi of dJ-nglanh. 
Ashhurnliam v. Ashhurnham. March *24, 1848. 
WILL. — ABATEMENT. — PRIORITY. 

A teHtator bequeathed certam legacies^ pay •• 
able two years after his decease^ and gave 
an annuity for the rnaintenanve of his bro- 
ther^ dhectiiig his trustees to make the first 
payment on the first half-yearly day of 
payment after his derease^ and to set apart 
sufficient of his estate to pay the annuity, 
or to Invest a sufficient sum in the purchase 
of a government annuity : Held, that the 
annuity was not charged on ike realty^ had 
no priority, and must abate j>ari passu 
with the other legacies. 

Tins was a suit instituted for the purpose of 
having the trusts of the will of Sir AVilliam 
Ashburnham administered. The testator, by 
his will, dated tlic 24th of Dec., 1842, after 
giving certain legacies, and, amongst others, 
IjOOO/, to his brother George Ashburnham, di- 
rer teul “ that all the aforesaid legacies should 
be payable and juiid at the expiration of two 
years from the date of his decease?, and without 
interest thenjon, in the meantime, or as much 
sooner as Ids executors might tldrik fit. He 
gave his said trustees, thereinbefore named, an 
annuity of JOO/: during the life of his brother, 
the said George Ashburnham, upon trust to 
ftpply fhti same by two equal half-yearly pay- 
ments, on the 2.5tli March and 29th Sept, in 
each year ; the first payment thereof to com- 
mence on such of the said days as should 
happen next after his decease, towards the per- 
sonal rnaintenance or support of his brother, 
the said George Ashburnham, during his 
natural life, or until he should attempt to 
alienate, mortgage, or in any manner charge or 
incumber such annuity, or any part thereof, or 
should become bankrupt or insolvent. And 
from and after his decease, or the happening of 
any or either of the said events, whichever 
should first happen, he directed that such an- 
nuity should cease, and the property from 
which the same should arise or be paid should 
fall into and become part of his residuary per- 
sonal estate, and be applied and disposed of 
accordingly. And he directed his trustees 
either to set apart sufficient of his estate to pay 
the said annuity, or to invest a sufficient sum 
the purchase of a government life annuity.” 
^cn, after devising his real estates, he gave all 
rae wsulue of his real and personal estate to 
Oti trustees, their, heirs, executors, adminis- 


trators, and assigns, upon trust to sell and 
convert into money, and from the proceeds pay 
in the first instance his funeral and t^ta- 
mentary expenses and debts, whether specialty 
or on simple contract, and the pecuniary 
legacies and annuities thereinbefore given, and 
the expenses of executing the trusts of his will. 
The personal estate of the testator proved in- 
sufficient for the payment of the debts, legacies, 
and annuities, and the question for considera- 
tion was, w’hether the annuity to George Ash- 
burnham was to abate with the other legacies 
and annuities. 

Mr. Bethell, Mr. Ji. Clarke, Mr. Stuart, and 
Mr. Daniel, contended, that the annuity must 
take the usual course and abate with the other 
legacies. There was nothing in the will to 
denote an intention to give priority to one 
legatee over another, except the circumstance 
of its being an annuity to be paid after the 
testator's death earlier than the pecuniary 
legacies. They cited Thwaites v. foreman, 1 
Coll. 409 ; Beeston v. Booth, 4 Mad. Ifil. 

Mr. liolt and Mr. Lewis, for the annuitants, 
contended, in the first ])lace, that the words of 
the will directing the trustees to set apart suf- 
ficient of his estate to pay the annuity was 
enough of itself to secure the annuity on the 
real estate, and, if so, that disposed of the ques- 
tion ; and secondly, that if the annuity was 
chargeable only on the personalty, then it was 
entitled to priority. It was given for mainte- 
nance, and there being a deficiency of assets, 
the object of the testator must be frustrated if 
you did not give the annuitant a priority. The 
annuity stood on a motive and intention in the 
testator different from all the other legacies. 
They cited Brown v. Brown, 1 Keene, 275, 

The Vice-Chancellor said, it appeared to him 
that there was no priority. If Uie testator 
meant that the annuity should have a prefer- 
ence, he had not said so, and the only attempt 
that had been made to show that he did mean 
to give a preference was by putting a forced 
construction on plain language. His Honour 
then read the clauses in the will, and, after 
stating his opinion that the annuity was not 
charged on the real estate, said ; here there was 
a will in which the testator evidently considered 
there would be a residue, and therefore he 
could not have intended that there should be a 
priority. That being so, he was of opinion 
that ttere was no pretence for the proposition, 
and he should declare that the annuity abate 
with the other legacies pari passu. 

€i\xttvCi 3Bvtidb. 

(Before the Four Judges.) 

Dalton V. Tuke and others. Trinity Term, 1848. 
ANNUITY. — PAYMENT BY SURETIES UNDER 

6 Geo. 4, c. 16, ss* 54 & 55. 

Under the 6 Geo. 4», c. 16, s. 56, the sureties 
for the payment of an annuity after the 
grantor has become bankrupt ha»e the 
option either qf paying the arrears tff the 
annuity as they become dnSf or of paying the 
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sum at which the amuity is valued under 
the commission. 

In August, 1834, an annuity deed was exe- 
cuted by the defendant Tuke and two other 
persons, as securities for the payment of the 
annuity to the plaintifl’ during the life of Tuke. 
A fiat in bankruptcy afterwards issued against 
Tuke, and the plaintiff proved under the com- 
mission for the value of the annuity according 
to the (i Geo. 4, c. 1(5, s. 54, and the value of 
the annuity was estimated at 1,125Z, The 
sureties did not pay the sum at which the an- 
nuity was estimated, but continued to pay the 
arrears of the annuity up to the time of the 
death of Tuke. Section 55 of the above recited 
act enacts, “ 'J'hat it shall not be lawful for any 
person entitled to any .annuity granted by any 
bankrupt, lo sue any person who may be col- 
lateral security for the payment of such an- 
nuity, until such annuitant shall have proved 
under the commission against such bankrupt 
for the value of such annuity, and for the pay- 
ment thereof ; and if such surety, after such 
proof, ))ay the amount [)roved as aforesaid, he 
shall be thereby discharged from all claims 
in respect of sucli annuity ; and if such surety 
shall not (before any payment of the said an- 
nuity subsequent to the bankruptcy shall have 
become due) pay the sum proved as aforesaid, 
he may be sued for the accruing payments ofj 
such annuity, until such annuitant shall have | 
been jmid or satisfied the amount so proved,” | 
&c. Two orders had been made by Mr. Justice 
Coleridge at chambers, setting aside a warrant 
of attorney against Tuke and the sureties, on i 
the ground tliat by payment of the annuity by | 
the sureties up to the death of Tuke tlie judg- 
ment was satisfied. 

Mr. Peacock, on the part of the executor of 
Tuke, apjTlicd to set aside the orders so made 
by the judge at chambers, and contended that 
the proi)cr construction of the 6 Geo. 4, c. 1(5, 
as. 54 & 55, was, to substitute the value of the 
annuity estimated under the coinmi.ssiou of 
bankruptcy for the annuity itself, and that in- 
asmuch as the sums actually paid by the 
sureties did not amount to the sum at which 
the annuity was valued, that they were still 
liable for the remainder. 

Lord Denman, C. J. I think there is no 
ground for this application. 

Mr. Justice Paiteson, It is clear the statute 
gives the sureties the option either of paying 
the estimated value of the annuity, or the 
arrears as they become due, 

Coleridge Erie, JJ., concurred. 

Rule refused. 


eauEcn'iS Practice Catirt 

Henry Broom and John Broom v. The Queen, 
Easter Term, 1848. 

CONVICTION, — WRIT OF KRROR.'^QUASHRD 
FOR WANT OF PROSECUTION. 

The defendants were eonvieted at the Spring 
JismeSi 1847, a misdemeanour, and on 
the/bllowu^ Easter Term sued out a writ 


Qiueeu^s Bench Practice Court. 

of error, and were admitted to bail under 
8^9 Vtet, c, 68. In Easter Term, 1848, 
the prosecutor obtained a rule nisi, under 
the 5th section of S ^ 9 Viet, c. 68, to 
quash the writ of error and estreat the de- 
fendants recognizances, on an affidavit 
which stated, “ That no process or other 
preceeding had been had or taken by or on 
behalf of the said defendants to prosecute 
the sameP 

Held, that this rule must be absolute, and 
that the affidavit suffidently showed that 
nothing had been done by the defendants to 
prosecute the rvrit, and that it must be 
taken, in the absence of any answer o?i the 
other side, that the delay teas wilfiiL 

Held, also, that it was not necessary that the 
defendants should he called to assign errors 
before the motion could he made. 

This was a rule calling on the defendants to 
show cause why the writ of error sued out by 
them in this case, should not be quashed, and 
why their recognizance should not be estreated. 

It appeared by the affidavits, that the defend- 
ants were tried and convicted at the Spring 
Assizes in 1847, at Oxford, for a riot and as- 
sault arising out of a prize fight. 

In the following Easter Term tlioy sued out 
a writ of error and were admitted to bail under 
the provisions of the Bail in Error Act, 8 & 9 
Viet. c. 68. 

The present rule was obtained upon an affi- 
davit, which stated, that since the issuing and 
filing of the writ of error “ no process or other 
proceeding had been had or taken by or on be- 
half of the said defendants to prosecute the 
same.'* 

Butt, Q. C., appeared for the defendant John 
I Broom, and contended, first, that tlie affida- 
vit on which the rule nisi wjis obtained was 
insufficient, as it did not state who the prosecu- 
tor of the indictment was, or that the motion 
was made by him or by his authority ; second, 
that it was not expressly shown by the affi- 
davit that errors had not been assigned, or that 
they had been ruled so to assign errors, which 
it was contended was necessary before this mo- 
tion could be made ; it was also contended, 
that as no wilful delay in prosecuting the writ 
of error had been shown, the rule ought to be 
discharged. 

Phillimore, in support of the rule. The de- 
fendants entered into recognizances to prose- 
cute the writ of error with efe*ct, this tliey both 
neglected to do, and that being sufficiently 
shown by affidavit, is all that is necessary to 
entitle the prosecutors to make this rule abso* 
lute. The words of the section under which 
the rule was moved for, 8 & 9 Viet. c. 68, s. 6, 
are, That if the Court in which an/ such writ 
of error shall be pending shall, upon motion in 
that behalf, deciae that the defendant or de- 
fendants by whom it shall be brought, has or 
had wilfully delved or neglected to prosecute 
the same with effect, it shall be lawful for such 
Court to order the writ of error to be quashed, 
and thereupon the defendant or defendants who 
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brought such writ of error shall be liable to 
execution upon the judgment.” Now, in this 
case it was sworn that no process or other pro- 
ceeding lias been had or taken by or on behalf 
of the defendants to prosecute the. writ of error 
which they have sued out, and it is for them 
to take all the necessary steps. 

Cur* ad, vuU, 

May I'i.—Colfirulge, J. In this case a rule 
had hcvn obtained for quashing the writ of 
erro?- of tlie defendants, and to estreat their re- 
cognizances, on the ground that they had wil- 
fully delayed to proceed with their writ, and 
Mr. Butt, who showed cause for one of the dc- 
h^ndants, produced no affidavit in answer, but 
relied upon the insuflicieiicy of the aflidavits 
uj)on which the rule was obtained, particularly 
ni the absence ol any statement, that errors had 
not been assigned, and in not showing that the 
defendants liad been ruled to assign errors ; 
now, as to the first point the affidavit states, 
that no ])i ocess or other proceeding has 
been had or taken by or on lielialf of the i 
said defendants to prosecute the same.” And 
1 think that this is a suffieient statement that 
nothing wlialever has been done liy the de- 
fendants, and is an answer to the first ohjec- 
liori. J lien it is said, that the defendants 
liav’'e not been ruled to assign errors, and it 
Avas said that fiy the old practice this was ] 
necessary, hut this is a proceeding under a par- j 
ticular act of parliament, and the words of it ! 
are so geuerul that if it ajipears that he delay, 
It IS all that is necessary to enable the Court to 
interfere. The words are, “That if the Court 
in wiiieh any such writ of error shall be pend- 
ing, shall, upon motion, decide that the defend- 
ant or defendants by wliorn it shall lie lirought, 
4«,y or have wilfullj/ ddayed or neglected to pro- 
seciUe the. same with effect, it sliall he lawful for 
such Court to order the writ to be quashed,” 
&c. &c. Now, it seems to me that this case 
comes within those general words, and that as 
no answer has been given by the defendants, 
that 1 ought to take it for granted that there 
has he(‘n wilful dela 3 \ The (auirt therefore 
ivill quash tlie writ of error, and direct the re- 
cognizances to he estreated. 

Rule absolute. 


Common 

Mathew v. BroughalL Easter Term, 1848. 

SMALL debts’ ACT. SUGGESTION TO DE- 
PRIVE OP COSTS. INSUPFICIENCY OF 

AFFIDAVIT. 

Where the affidavit in support of an appUca^ 
Hon to enter a suggestion on the record to 
deprive the plaintiff of costs, under the 9 
10 Viet. c. 95, omitted to state that the 
defendant was within the jurisdiction of the 
Small Dehls'' Court '‘‘at the time of the 
action brought ;” Meld, that it was insuff 
ficient to warraid the granting of a rule to 
enter the suggestion. 

I In this case a rule nisi had been obtained to 
enter a suggestion ujion the record to deprive 
the plaintiff of costs under the City of Loiuion 
Small Debts’ Act, 1 6 & 11 Viet. c. 71, and the 
County Courts’ Act, 9 & 10 Viet. c. 95. The 
affidavit of the clerk to the defendant’s attorney 
in sujiport of the rule stated, amongst other 
things, that “ the cause of aerioii arose within 
the jurisdiction of the (k)urt in Middlesex, 
wdthin which tlic defendant dwells and carries 
on Ids business, as he (the deponent) verily 
believes.'’ 

Gaselee, Serjeant, showed cause, and olqccted 
that the affidavit did not sufficiently negative 
all the exceptions in the 128lh section of the 
9 & 10 Viet. c. 95, it being consistent wdth the 
statement in the affidavit that the defendant did 
not dwell or carry on business within the juris- 
diction of the Court “ at the time of the action 
brought.” 

Bytes, Serjeant, contra, contended that the 
affidavit sufficiently showed that the plaintiff 
ought to have sued in the Small Debit;' Court, 
and, in the absence of any affidavit on' the other 
tjide, to show the contrary, the plaintiff* ought 
not to have his costs. 

Per Curiam, 'fhe affidavit ought certainly 
to have stated that the defendant resided or 
carried on business within the jurisdiction of 
the Court at the time of the action brought, 
and as it does not show that, the present rule 
must be discharged. 

Rule discharged. 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN ALL THE COURTS. 


©ouftjs of 

PRACTICE. 

[For the previous Sections of this Series of 
the Digest in the present Volume, see 

Law of Attorneys, p, 18. 

Law of Wills, p. 37 . 

Courts of Equity. 

Construction of Statutes, p. 58. 

Law of 1 roperty and Conveyancing, p. 75, 


Principles of Equity, p. 103. 

Pleadings, p. 121. 

Evidence, p. 149. 

Practice, p. I69.] 

ABATEMENT. 

See Dismissing Bill, 3. 

ADMINISTRATION, LIMITED, 

On a bill filed by covenantees against the 
real estate of the covenantor, there not being a 
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general administrator of the personal estate of 
the covenantor, but only an administration 
limited to the purposes of the suit : Held, that 
the plaintitF being entitled to, or able to obtain, 
general letters of administration, the suit was 
defective for want of such general administra- 
tion. Robinson v. Uc//, 35 L. O. 144. 

AFFIDAVIT. 

htjunctioiiy 1, 3; Service, 1. 

AMENDMENT OF BILL. 

1. Clerical Error. — A bill cannot be amended 
by altering the name of a plaintiff under an 
order which does not specify the alteration to 
be made. Walls v. Symes, 34 L. O. 153. 

2, Reasonable diligence. — Unless reasonable 
diligence be shown by the plaintiff in moving 
under the OBth May, 1845, for s]>ecial leave to 
amend bis bill, the Court will refuse such 
motion when the ]>ioposed amendment would 
entirely alter the frame of the bill and mate- 
rially affect the other defendants. Jenkins v. 
Jenkins, 31 L, O. 379. 

ANSWER. 

Notiee. — The 23rd Order of 1842, which re- 
quires notice of the filing of an answer, demurrer, 
plea, or rcjilication to he given the same day to 
the adverse party or his solicitor, must be 
strictly acMed on. But where an answer was 
filed on a Saturday, and an order nisi served 
the same day, while notice was not given till 
the Monday following, but no inconvenience 
was shown to liave arisen ; the Court refused 
to discharge the order ?cm, hut made the de- 
fendant pay the costs of the motion to dis- 
charge it. Lord Suffield v. Bond, 34 h. O. 275. 

See Injunction, 1. 

A WEAL. 

Return of deposit. — ^The ajipelianl is entitled* 
to the return of the sum deposited on pj-esent- 
ing a petition of rehearing, if the decree ap- 
pealed against is reversed ; and he is not de- 
jiriveil of tliis right by the fact that a ease has 
been directed to try a question raised in the 
suit. Flight v. Marriott, 34 B. O. 132, 

See Dismissing Bill, 2. 

BANKRUPT, ! 

See Dismissing Bill, 4. 

CIIAUITY. 

Petition. — Attorney ^General . — The Court re- 
fused to make an order on a petition relating to 
a charity, because the petition was presented 
by the relator in his own name, instead of by 
the Attorney-General on his information. At^ 
torney-General v. Mayor and Corporation of 
Huntingdon, 35 L. O. 192 . 

CONTEMPT. 

See Pro Confesso, 1. 

creditors’ suit. 

Contribation.—Thc general rule that credi- 
tors, proving their debts under a decree in a 
creditor’s suit, must contribute their proportion 
to the costs of the suit, does not extend to such 


costs as are incurred by the plaintiff in investi- 
gating and establishing a special and peculiar 
claim. Dunning v. Hards, 34 L. O. 327. 

See Purchase-Money, 2. 

DECBEB. 

Executors. — Partners. — The Court will, on 
motion, introduce into a decree a direction, 
that monies ordered to be paid to executors 
shall be paid to “ them or either of them,” but 
not a direction that monies ordered to be paid 
to a solicitor shall be paid to lus surviving 
partner. Hulme v. Chitty, 34 L, O. 300. 

See Inrolment. 

DEPOSIT, 

See Appeal, 

discharging order. 

Irregularity. — An order of course can only 
be discharged upon the ground of irregularity 
in obtaining it. James v. Buckle, 34 L, O. 227. 

DISMISSING BILL. 

1. Motion. — llMh Order of 1845. — The right 
)f the defendant to move to dismiss under the 

' 114th Order of 1845, within four weeks after 
his answer, or the last of his answers (if 
more than one), is not affected by the de- 
cision of tlie Lord Chancellor in Arnold v. 
Arnold, (reported 34 L, O. (il.) 

Ihanciplc of the distinction adopted at the 
Rolls on motions relating to orders of course 
obtained tliere, between irregularity and iin- 
])roj)riety of practice, Sprye v. Heynell, 34 
L, O. 179. 

Caiic citfid in the judgment ; Dalton v. Hay ter, 7 
Beav. 5Bd. 

2. Ap2)eal pending. — Where an ajipeal is 
])ending from a case deciding a point of i)rac- 
tice material to the conduct of a suit, on an ap- 
])licalion being made to disrnis§ the plaintiff’s 
bill for want of })rosecntion, tlie Court, on a 
])roper case being made out by the plaintiff, 
will direct such application to stand over until 
judgment on such appeal has been given. 
Gatland v. Tanner, 34 L. O. 276. 

3. Abatement. — The ('ourt will allow the 
plaintiff in an abated suit to dismiss the bill 
without costs, with the consent of the jiersonal 
representative of the defendant. Anon. 34 
J^. O. 493. 

4. Bankrupt. — A motion to dismiss a bill for 
want of prosecution after the plaintiff has be- 
come bankrupt is irregular. Robinson v. 
Norton, 34 L. O. 542. 

5. r)3rf/ Order of May, 1845. — If the bill be 
not revived within the time limited, on an ap- 
plication made under this order, a fresh appli- 
cation shoidd be made to the Court to dismiss 
the bill. Paget v. Lillinglon, 35 L. O. 96. 

6. Four of the defendants answered; au 
order to amend was served upon them, with a 
tender of 6.v, 8d. costs ; the amendments re- 
quired an answer, but no subpoena was served : 
Held, that the defendants were entitled, upon 
the expiration of the usual time for filing re- 
jjlication, &c., to move to dismiss. Jflastrick v. 
Elswortk, 35 L. O. 411. 
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EXECUTORS. 

See Decree. j 

FKME COVERT* 

1. ApjtUrftfion to sue in forma jjauperis, — 
Newt Jrirf/f /. — An application by a married 
woman to sue in formd ponperiSy and without a 
tiexl friend^ granted, it appearing that there was 
no one ready to act as such next friend. 
Wellesley v. WellesUy, 34 L. O. 403. 

2. Set-off. — A legacy was bccpieathed to an 
uninaiTied woinan, who, after tlie date of the 
will and before the death of tlie testatrix, mar- 
ried. Tlic legacy was given out of the ])rodMce 
of real estate directed to be sold, 'riie wife 
possessed herself of ])art of the assets of the 
testatrix, consisting of a deposit note, and the 
executors brought an action against the hus- 
band for the. same, and recovered a V(Tdict with 
damages. A suit was instituted against the 
executors, and the party to whom the produce 
ol the real estate was be((ueatlu‘d (snbject to 

mynient of the legacy) for ])ayinent of the 
egacy. yield, that the legatee of the produce 
fiubjei-t to the legacy was not a rKH-essary party, 
and also that the executors eouhl not set-off the 
judgment in the action against tlie legacy. 
Reeve v. Rirher, 3r) \j. (). p;. 

FVea. — Where nfvme covert was sued as 
o.feme sole, and had entered an ap[iearanee, it 
is necessary to go to the (vourts for an order to 

f rut in a jilea of her coverture, without joining 
ler husband in the plea. Hiaoitison v, IVilson, 
35L. 0.172. 

8ee infant, 2; Next Friend, 1, 2; Pro 
Confvsso, 2. 

(UJARDIAN, 

See Infant, 1 . 

INFANT. 

1. Guardian ad litem. — Under special cir- 
cumstances, the Court will apjioint a guardian 
ad litem to an infant resident within the juris- 
diction, without bringing him into Court, or 
by means of a eommission. JuUtnont v. Pri- 
mavesi, 34 L. (). 203. 

3. Set tlement , — Husband and wife.— Where 
aliusband who bad married an infant tenant in 
tail of real estate was in contempt in not obey- 
ing an order of the Court, and the infant was | 
BO entitled, suViject to a jointure term of 2(X) 
years, the Court, on petition heard with the 
cause instituted by her for an account of the 
rents of her estate bolding her interest to be 
equitable, ordered a reference to the Master to 
approve of a settlement during the joint lives 
of herself and husband, if the term should so 
long last. Newenham v. Pemoerton, 35 L. O. 
117. 

3 . Payment of money out of Court. — Where 
an infant, entitled to the dividends of a fund 
in Court, is resident without the jurisdiction 
under the care of a guardian, the Court has 
authority to order the dividends to be paid to 
the officer of the Court in this country, he 
being responsible for the remittance or the 
same to the foreign gxiatdian* Eseparte Mor-^ 
risou, 35 L. O. 64. 


4. Two suits. — ilfasfer,“7"he Court will not, 
as a matter of course, without evidence as to 
the merits, refer it to the Master to inquire 
which of two suits instituted on behalf of an 
infant, and both ready for hearing, is most for 
his benefit. Rundle v. Rundle, 35 L. O. 367. 

5. Stayiny proceedings. — A reference to the 
Master to inquire which of two suits it will be 
most for the benefit of the infants shall 
be jirosecuted, does not, as of course, stay the 
])roceedmgs in the suits pending the reference, 
l)ut the matter is in tlie discretion of the Court. 
Westhy v. Westby, 34 L, O. 565. 

I N.F UNCTION. 

1. Answer. — A ff davit, — On a motion on 
fding of answer to dissolve an injunction, Held, 
that an affidaxit to prove the identity of a 
model filed since the answer could not be ad- 
mitted. Curporalion of hirer pool v. Morris, 
34 L. O. 301. 

2. Receiver daring litigation in the .Eccle- 
siastical Court. — The Court will not grant an 
injunction or a^ipoint a receiver in respect of a 
testator’s assets merely on the ground that a 
• nit has lieen coiiiinenced in the Kcclesiastical 
( amrt for tlie ])ur|)ose of recalling the jirobate 
granted !o the executor named in the will ; but 
special circumstances iruist be shown. Newton 
V. Ricketts, 34 L. (). 419. 

3. Affidavit. — 2rd Order of May, 1839. — 
Where, on a motion, a common injunction is 
sought to he obtained for default of answer to 
an amended hill, an affidavit in siijiport of the 
motion, containing a general statement of the 
truth of tlie amendments, is sufficient, Gregory 
v. lVilso}i, 35 L. O. 292. 

Sec Receiver, 5. ^ 

IRREGUnAKlTy. 

See Discharging Order. 

INROLMKNT OF DECREE. 

Service of notice of an order for rehearing 
the cause will not prevent the inrolinent of the 
decree. 'J"he order must he passed, entered, 
and served before the doequet has been signed. 
Groom v. Stint on, 35 L. 0.8. 

ISSUE PRO CONFESSO, 

1 . Mistake. — Where a defendant had ob- 
tained an order that plaintiff should proceed to 
trial of an issue by a certain time, or that in 
default, tlic issue should be taken pro confesso 
as against the plaintiff, and the plaintiff omitted 
through mistake to give notice in time of the 
trial, an order to take the issue pro confesso 
refused. Varfy v. Duncan, 34 L. O. 407. 

2. Where defendant bad obtained an order 
that the plaintiff* should proceed to trial of an 
issue by a certain time, or that in default the 
issue should he taken pro confesso as against 
the plaintiff, and the plaintiff omitted, * through 
mistake, to give notice in time of the trial, an 
order to take the issue pro confesso was re- 
fused, and an e.ttensioti of the time for ti^mg 
the issue was granted to the plaintiff, Varty 
V. Duncan, 34 L. O, 8lS. 
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LEASE. 

Defendant. — Process. — ^The process to com- 
pel a defendant in a cause to execute a lease 
settled by the Master is the same as in the case 
of other parties. The Court will not make a 
four-day order against him in the first instance. 
Rowley V. Adams^ 35 L. O. 213. 

ORDER TO COMMIT. 

l^on-delivory of documents. — The course of 
practice to enforce the delivery up of documents 
is, to obtain first the general order for delivery, 
then an order sj)ecifying some limited time, 
then the four-day order, and lastly the order to 
commit, lie David Taylor L. O. 107. 

NEXT rillEND. 

1. A next friend of a married woman having 
been twice changed, is allowed to be changed 
again after decree, although the defendants 
opposed the ajiplicatioii on the ground that the 
party pro])osed was not a person of substance. 
Jones V. Fawcett y 34 L. O. 511. 

2. Substitution. — Married wornayi. — The sub- 
stitution of a new next friend l;y jdaintifi', 
married woman, is not a juoceeding as of 
course, and therefore the ('ourt will not change 
a substantial next friend for a person who is 
insolvent or a pauper. Jones v. Fawcett y 34 
L. O. 40G. 

OUTLAWRY. 

See Revivor. 

PARTNERS. 

See Decree. 

PAUPER. 

See Feme Covert, 1 ; Receiver, 2. 

I?AYMENT INTO COURT. 

1, Property tax . — Payments made for pro- 
perty tax by the purchaser of pro[)erty sold un- 
der the decree of the Court cannot be deducted i 
on the payment of the purchase-money into ’ 
Court. Duval v. Mount, 35 Ij. O. 2Go. 

2. Payment into Court. — ^The Court refused 

to vary as of course an order to pay a sum of 
money into Court to he paid to A. B., by di- 
recting the money to be paid at once to A. B., 
and refused also to consider, upon that form of 
application, whether the payment could be en- 
forced by a writ of fi.fa. under the 5th Order 
of May, 1839. Gardler v. Gardler, 35 L. O. 
322. t 

See Purchase Money. 

PAYMENT OP MONEY OUT OF COURT. 

Petition. — Parties contributing. — On a pe- 
tition for payment of money out of Court to 
parties entitled to shares in the same, certain 
other parties, also entitled, ajipearing by 
counsel, although not parties to the petition, 
aUowed to participate in the order, they con- 
tributing pro raid to the costs. Elarid v. 
Whitefool, 34 L. O. 624. 

PKNBBNTE LITE. 

Smble^ that where a suit is instituted by 
tteoQtors in this Court pendinijr litigation re- 
imcttng the will in the Bccleaiastical Court, 
the suit should not be brought to a hearing 


until the litigation in the Ecclesiastical Court 
is disposed of. Barton v. Haynes, 35 L. O. 
437. 

PETITION. 

See Charity. 

PRO CONFESSO. 

' 1. Contctnpt. — A defendant having appeared, 

and being in contempt for want of answer, oil 
licing brought to the bar of the ( /ourt, ])leaded 
poverty, when it was referred to the Master to 
inquire as to her ])overty : the Master certified 
that she had made default in ])r<>ving her 
poverty, and the Court, on ai)plicatioii of the 
plaintiff', granted a habeas corpus cum caasis to 
bring her to the bar, and ordeicd that the 
])rt)per officer should attend at tlie reluvn of the 
writ with tlic record, in order tlrat the bill 
might be taken pro co'/(/e.S7>'o. Ball v. Falkner, 
34 L. O. 79. 

2. Husband and wife. — Under the 7 Gl1i of 
the JVcw General Orders of May, 1815, a bill 
may be taktai pro confesso against a husband 
and wife where no answer has been j)ut in by 
either of them, and where the lmsl)an(i has 
I)ecn taken in execution by a writ of attachment 
for want of answer. Alexander v. Osborne, 34 
L. O. 201. 

3. Under 77th and 7i>th Order of May, 1846. 
— Where a defendant, who had apj)eared but 
did not answer, could not be found, the l)ill was .• 
directed to be taken pro confesso, but without 
prejudice to any application he might make in 
the meantime. Clarke v. Clarke, 34 L. O. 440, 

. 4. Absconding. — Defendant.'^ Setting down 

cause. — A defendant had abscondeal, and the 
cause appeared in the cause paper for the day 
to be taken pro confesso, but, no one apj)caring, 
it was struck out. The Court, upon tlie ap- 
►plication of the plaintiff, allowed the cause to 
be restored to the paper. Harver v. Renon, 35 
L. O. 438. 

5. Serince. — ^Tlie time, from which the three 
weeks, required by the 7Gtli Order of May, 
1845 to elapse between the notice of a motion 
to take a bill pro confesso and the motion, are to 
be computed, is the date of the last service of 
the notice, if there has been more than one. 
Garder v. Garder, 35 L. O. 64. 

See Issue, 1, 2, 

PURCHASE-MONEY. 

1 . Payment into Court. — Acceptance of title 
— A purchaser will not be allowed to pay his 
purchase-money into Court without accepting 
the title, notwithstanding that all parties to the 
suit consent. Denning v. Henderson, 34 L. O. 
493. 

2. CreditoFs suit. — In a creditor’s suit, tile 
Court will not shorten the interval interposed 
by the ordinary practice between the order niti 
for liberty to pay purchase-money into Court, 
and the making that order absolute, though aU 
the parties to the suit consent. Vt^non v. 
Thellusson, 35 li. 0. 63. 

3. Payment into Court. purchaser allowed 
under the cireumstanceB to pay Us whole pur- 
chase-money into Court, on motion, notwith- 
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standing a direction in the decree under which 
the estate was ordered to be sold, that the 
Itur|dii8 only of the monies produced should be 
paid into ( Vnirt after discharging debts and \ 
legacies. BtUamy v. Bellamy^ 35 L. O. 11 6. [ 

4. VayvLfnt into Court, — Income Tax, — Slat, 

Viet, c, 35, s, 102. — Where purchase- 
money and interest are paid into Court, the 
Court allows no deduction to lie made for 
Income Tax by the purchaser. Dawson v. 
Dawson, 35 L. (). 143. 

5. Under special circumstances, the Court 

will allow purchase-money to be paid into 
Court, without acceptance of the title. Mo7'ris . 
V. Bull, 35 L. O. 214. I 

KKCKIVKR, 

1. Action of ejectment, — Where a receiver is 
in ]iosses8i()n of leaseliold jiroperty, and an 
action of ejectment is brought by the tenant in 
fee against the tenants in possession, the Court 
will allow the action to proce^ed, provided there 
has been no wilful contempt coiriinitted by the 
party liringirig the action. Gowar v, Bennett, 
34 L, O, 32H. 

2. Formtf pauperis . — Error in order of com- 
mittnl, — The 8Sth Order of May, 1845, does 
not apply to the appointment of a receiver, but 
merely to hivs taking possession of the property. 
Therefore notice is not rerpiired that an appli- 
cation will be made for the. ajipointinent of a 
receiver under the 84th of the same orders. 

A special affidavit of means will not be re- 
quired from a person defending in forma 
pauperis, if it appears from a counter alFidavit 
that such defendant is only entitled t.o ]iroperty 
Upon which the plaintifl" has a lien, (although . 
the lien is not mentioned in the bill,) and to 
an unavailable share in tlu^ siqiposed residuary j 
estate of a decaased relative. 

If, on the return to a writ of Jtabeas corpus, | 
it ajipears that the order of committal mis- 1 
states the date of the decree, for non- obedience 1 
to which an attachment has issued, the jiri- 
soner is entitled to he diseharged, and he will 
not he detained for the costs of an irregidar 
motion s\ibsecpient to his committal. Di esser 
V. Morton, 34 \u O. 500. 

3. Security, — Guarantee association. — The 
Court cannot accept the bond of a guarantee 
association as a security for a receiver, though 
with the consent of all parties to tlu' cause. 

The Court will not ajijioint a receiver with- 
out security, ' even though without salary. 
Manners v. Furze, 35 L. O. 1 70. 

4. Master. — llie Court, with the consent of 
all parties, will appoint a receiver without a re- 
ference to the Master. Manners v. Furze, 35 
L. O. 3G7. 

5. Injunction , — Yearly tenant, — In order to 
obtain a sjiecdal injunction against a yearly 
tenant, occupying land in the possession of a 
receiver of the Court, by virtue of an agreement 
with such receiver, it is not necessary that a 
bill should have been filed against such tenant, 
although he was no party to the original suit. 
Walton V. Johnson, 35 L. O. 391. 

See Injunction, l. 


REPLICATION. 

Notice of filing, — ^Where notice of the filing 
of a replication is not served, pursuant to the 
23rd Order of October, 1842, the replication 
ordered to be taken off the file. Johnson v. 
Tucker, 34 L. O. 228. 

REVIVOR. 

Outlawry. — ^The Court will not allow a plain- 
tiff in an original cause to be turned into a de- 
fendant to the revived cause, upon the ground 
of his being an outlaw, without proof of his 
having become an outlaw, subsequently to the 
filing of the original bill, or by consent. WhiG 
I taker v. How, 34 L. O. 358, 

RIGHT TO BEGIN. 

Where both parties petition for a re-hearing, 
the original petitioner will he allowed to com- 
mence at the subsequent re-hearing. Jones 
V. Mitchell, 34 Ti. O. 504. 

ROLLS PAPER. 

Traiisfer of cause, — A cause cannot be trans- 
ferre<l from the Lord Chancellor’s paper into 
that of the Master of the Rolls by an order of 
the Ijord Cliancclior only, without an order of 
the Master of the Rolls. Gordon v. Lowe, 34 
L. O. 420. 

SERVICE OF BILL. 

1. Affidavit . — Variance, — The affidavit of 
service of a copy of the bill must not vary from 
the title of the bill by the omission of a name 
:)f a defendant, unless the omission is ampplied 

[by the words or others.” May y. Prinsej), 
135 L. O. 172. 

2. 23rd Order of August, 1841. — Where the 
executors of one of several next of kin filed a 
bill against the administrator for an account 
and payment of their distributive share, it was 
lield that the other next of kin might be 
served with a copy of the bill, purvsuant to the 
23rd Order of August, 1841, Knight v. Caw- 
tliron, 35 L. (). 391 . 

SERVICE OF SUBPCENA. 

1. Application to have cause set down. — De- 
fendanl absconding. — Where plaintiff is unable 
to serve a subpoina on one of four defendants, 
but has iiroceeded with the suit against the 
other three, and lias obtained an order for the 
cause to he set down as if fit for hearing, on 
the Clerk of Records and VTrits refusing to 
grant his certificate, the Court will take upon 
itself to order the Registrar at once to set the 
cause down for hearing. Mores v. Mores, 35 
L. O. 143. 

2. Where a copy of subpoena was inclosed in 
a letter to the defendant, the receipt of which 
was acknowledged by him, it was not con- 
sidered a sufficient service of the subpoena to 
enable the yilaintiff to enter an appearance 
under the 29th Order of May, 1845. Gather^ 
cole y, Wilkinson, 35 L. O. 192. 

SUBSTITUTED SERVICE. 

1. In a suit, the object of which was to 
render a judgment obtained in an action at 
law a charge upon the real estate of the defend* 
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ant who was out of the jurisdiction, the Court 
refused to allow substituted service of subpoena 
upon a person who had been the defendant’s 
attorney in the action, but who was not proved 
to be still his agent. Cope v, Russell, 34 L. O. 
250. 

2. Sybstituted service of the subpoena to 
appear and answer on the solicitor of a defend- 
ant, that defendant being out of the way and 
his place of abode unknown, was refused on 
motion made for that purpose. Cope v. Russell, 
34 L. O. 277. 

SUPPLEMENTAL SUIT. 

Executors, — To a supplemental suit for the 
purpose of bringing before the Court the re- 
presentatives of a residuary legatee, the execu- 


BUSINESS OF 


tors are necessary parties though parties to the 
original bill. Egg v. Devey, 34 L. O, 5G5. 

TRUSTEE ACT. 

The Court will not entertain an application 
under this act in the first instance. Anon, 36 
L. O. 213. 

[These Equity Practice Cases, as will be ob- 
served, are entirely taken from the original 
Reports in the Legal Observer, It was found 
that to incorporate them with the Digest from 
the other Reports would occupy too much 
space, to the exclusion of matters of immediate 
importance. The other Practice Cases were 
givT*n at page 1G9, ante,] 

THE COURTS. 


CHANCERY CAUSE LISTS. 


ilnrh Cb^tnccllor. 

After Triniii^ Term, 1848, 


.. C Hodgkin son 
i Ditto 

Af.M. 7 w. Allfrey 
f VV ilson 
S, 0, < Ditto 
( Ditto 
VV atts 
Jiirch 
\J<.y 
I Sturgis 
l Attorney -Gen 
•' Ditto 
( Ditto 
Hobiiison 
Skipper 


Dawes 

S, 0, Dk. of Beaufort 
S, O. Christ’s Hospital 


Hodgkinsonl j 

iThCIvSOII J 

Allfrey, ditto 
Wilson 1 
Ditto ^ appeal 
Foster 3 

Hyde, cause by order 
J 03 ', 4 causes appeal 
liircli 1 I-.,. 

Dit. } 

Monro ) 

Baiinormaii ; appeal. 


Maluint ) 

Robinson 

Kinir 

Clegborn } 
6 causes J 
Belts 
Morris 
Grainger 


!Ficc-<!Cba«ccn0r at ©nglanh. 

PLEAS, DEMUIIUEIIS, CAUSES, EXCEPTIONS, AN»1 FUR- 
THER DIRECTIONS. 

Smith V, Hoare, demr. 

Jones V, Kurl of Charlemont, dein. 

S, O., Hickson v. Main waring, 2 causes. 

{ Ludbrooke u. Smith ^ 

Browne v. Ditto J 

Earl of Belcarras v, Johnson, exons, pt, bd. 
Battersbill v. Bishop of Winchester, fur. dirs. 
and costs. 

Jenkins v, Briant, fur. dirs. and petn. 

Adey v, Arnold, fur. dirs. & costs. 

Roberts v. Roberts, 

Green v, Morton, 5 causes, fur. dirs. and costs. 
Rack bam v, Siddall, cause. 

Palmer v* White. 

Jones V. Evans. 

Salomons v. Connop • 

Sturges V, Arrowsniith. 

Jones V. Walker. 


l*enriherton v, Wilcocks. 

Dobson V. Lyall, fur. dirs. and costs. 
Groiuiwood v. Groom. 

Westbrook -if, Knight. 

.lohnson v. Tucker. 

Pocock V. Johnson, fur. dirs. and costs, 
V'^ulliumy i>, Vullianiy. 

Pawsey r, Mulo, exons. 

Jowett vL Board, fur. dirs. and 2 potns. 

Skarf V. Soulby. 

Rodney v, Rodney, 3 cviuses. 

Wood V. Smith, fur. dirs. and petn. 

Askew u. Duvidboii, fur. dirs. and costs. 

Gray v. Webb. 

Robinson v. Sollory 
Law V, Hrlwins, exons. 

Knigbt V, Morrall 
Harrison v. Ditto 
( Knigbt V, Nugent 

Walker v, Manjuis Camden, fur, dirs. and petn. 
Walker v, Siepbens, 2 causes. 

Cesarini v, (Jesariiii, suppl.bill. 

Bryan v, Twigg, exons., fur. dirs, and 4 petns. 
Cook V, Fynnoy, rebg. 

Wilkinson v. Hartley. 

Asbburner v, Wilson, fur. dirs. and costs. 
Johnson v. Bates. 

Bruin v, Knott, o causes ditto. 

Short, Freeman v, Roberts, 4 causes, fur. dirs. 
Cookson V, Leo. 

Brown v. Smart. 

Hodgkinson v. Gilbert. 

Grisewood v. Justice. 

Horrod v, J’aylor. 

Ward V, Shepherd, fur. dirs. and costs. 

Smith V, Meyrick, 3 causes. 

Harris v, Collnig, fur. dirs. and costs. 

Col pas V. Westbrook, ditto. 

Burley J’^velyn. 

PiiJiiell 1;. Simpson, 

Shorty Brooke v, Brooke. 

Wilde V, Spencer. 

Dunston V. Dunston, fur. dirs, and costs. 

Short, Head v. Palmer ditto. 

Foster ?L Foster* 

Watson V, H anbury. 

Short, Pnesily v, Jewer, fur. dirs. Si, costs. 
Short, Angersietn v. Martin. 

Short, Digbton v. Bank of England^ 
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CAUfM, FURTHER DIRECTIONS, AND EXCEPTIONS# 

Bniyoros v. J^anister, objeotion as to parties# 

C SowdoTi 'V. AlniTiott, exons, 

< Ditto V. J)itto, fur, dirs, aud costs# 

FJifiiit v;. Ditto, ditto# 

.S’. D. f?., Constable v, Threshire, 2 causes, 
Alatkeiistie v. King. 

Spicer v. Kin^# 

Mangles v. Dixon# 

HesoUine v. Kdgar# 

Shuw ' 0 , Cox, 

Storry v, Clifton, etecoii, 

Kidwell V. Smith. 

June, Mely>8 v. llhodes. 

Gttrbett V, Whitehovul, fur. dirs. and costs# 

30t7i June, Careless r. Kd wards. 

Ditto, Lockhart v. lleilly. 

tsl Julu, (iniy r. Karl of Limerick. ^ 

’Baldwin ■??. It:il{l\vin. 

Svd Jufif, Sudmi V. Payne. 

Dtffo,, Wallis vr. n, 11. Sarel. 

Ditto, 'rsiyler '/’. ravlcr. 

Ditto, Norbury u# (iooley. 
hth Jo/if, Sinitb c. Alauning’. 

Ditto, Cannon v. Cooper. 

Htfi ditto, Lj^remoiu v, Leo. 

Dilto^ (vOX V. 'raylor. 

Ditto, Norton i’. ilinxmaii. 
iS. (L Watts r. Jeff'eryca. 
lOih tluhiy Tjoe v, J’,g;reinont, 

Coombea v;. Brooks, exons, 

Eyre v. (ireen, exons., 2 sets and fur. dirs. 
Sanderson v. Brewer. 

MUhJiili/, Atturney-Genoral i\ Mosley. 

Gibson e, Cutbrie. 

l.Si// Jnlii, \V bitfield v. Purfitt. 

Short, .load e. Hipley, fur. dirs, and costs, 

17t/i Julif, Spooner r, Pa) lie. 

Ti('hen<‘r v. Lichoner. 

Coleman v. iMiater. 

67n>J L Moskin^ V’, Ilussoll. 

Ditto, Attornoy-(j(‘n., Johnson. 

May or of liocdiester v. Lee, fur, dirs, and costs. 
Brow^n ?>, Milne, 

Short . Lot t r. 1 1 o\va rd . 

2l5f ./a/i/, Anderson r. Stratlicr, 2 causes. 

Jackson r. Counier, fur. dirs. luul costs. 

Short, I\1 ‘Corinaek r. Liunb. 

Morj^an v. M* 0)1 In in. 

Short, Dresden r. Bessy. 

Ditto, Alorrison v- Walton. 

Millbank 'o, Stevens, fur. dirs. and costs. 

5 Warden v. Asbburner ^ i-. , 

JLodwick V. Ditto. S 
2iind Julxt, Joues r. C’onstantino. 

Ditto, Smith ??. Sutcliffe. 

The follotoing Causes from the Vice-Chancellor op 
Eno land’s Jdst to be transferred on the ^7th of 
J'uue arcler), 

5 Hill V, Sanders > fur. dirs. and 
( Whitehall r. Ditto J costs. 

Fitch V. Freud, ditto. 

Lawson t. Meek. 

Burton v* Taylor, fur. dirs. and costs. 

Alcock T. Field. 

Brooke e. Warwick, fur, dirs. and costs* 

Claridy;e Pemberton, ditto. 

Uairemlen u. Wood, ditto. 

Norton t?. Gordon, ditto. 

Martindule u. Hay ton, ditto. 

Potter V. W aller, exons. 2 sets. 

CooksoQ t^# Lee. 


Robertas. Roberts. 

Guepratte v* Youngs 2 causes# 

Berkeley r. Swinbura, 6 causes, fur dirs. and 
costs* 

Barrett p. Stockton and Darlington Railway, fur, 
dirs. 

Arnold v» Arnold# 

Pi got V, Pigot, 

Nash n# Holland. 

Penny v. Watts, 2 causes# 

17ire:=(!rtanrtllor ilisaigrixm. 

CAUSES, PURTniilt DIRECTIONS, AND EXCEX»TI0N8. 

.Tohnson v. Addams, demr. 

Ffflis V. Cowne, pt. bd. 

24^/i JunOf Hudson v, Barry. 

Oitioy Fry V. Fry, fur. dirs. and costs. 

Waller tr. Urqubart, ditto. 

C Gowdng V. Burge. 

J Ditto v>. Sullivan. 

Letts V, Loudon & Blackwall Railway Company, 
etecon. exons. 

North V, Morloy. 

Siiunders v. Scott, 

0 ( Perks ?). Painter. 

o. ty. f,. ^ 

Cole V. Coles, 
f Clarke w, Clarke, 
p Ditto V* Ditto. 

Jiracc'y v. Earl of Scarborough. 

( Savory Savory 1 
J Ditto Wise \ 

Harrison v. Round, fur, dirs. & costs* 
Atlorney-Gonend Lucas, exons. 

Hunter ??. Daniel. 

Phillips r. Sarjeant, fur. dirs. and costs, 

Hepworth v). Heslop, exons, and fur. dirs, and 
costs . 

Alaiawaring r. lieevor, 
lOth Julti, Kees ??, Gwynne, 

Ditto, Jo\m& V. Dickenson, ^ 

Short, Ralisbury Salisbury^, fur. dirs. & costs. 
Hedges v. Jefferies, ditto. 

AViliettvS v» Willetts, ditto. 

{ Woodrolle r. Woodroffe? 

1 Ditto J7itto 3 

( Ditto u. Ditto, cause. 

t2th Juiify Pearsall ??. Lewis. 

DJth July, Moore u. Darton, 3 causes. 

Shfrrty Horton v. Pickin. 

loth July, Garlick v. Llewellyn. 

17th July, Law’rence v. Kent. 

^ Garth i>. Bell ^ 

Ditto V, Maclean J 

Morgan u. Davies, fur, dirs, and costs. 

19th July, Royal Exchange Assurance v, Natuach. 
Hulton 0 . Hepworth. 

SLvt July, Clay v. Rufford. 

Smith V. Tebbitt. 

July^ Ginks v. Hair. 

The folloiving Causes from the Vice-Chancellor’s 
List intended to be transferred on the 27thj)f June 
(by order 

Dinsdale v* West. 

Chambers v. Artis, fur. dirs# and costs# 

Holland s, Teed, exons. 

Webb Burley, fur. dirs. and petition 
Attorney-Gen. v. Phillips. 

Edgar t». Heseltine. 

Cleaver v. Sloan, 4 canses, fur# dirs* and costs# 
Hopkin V. Hopkin. 

5 Nixon v» Taff Vale Railway) exons. 

( Ditto V, Acraman. 3 


fur. dirs. 



DiaEST, AND JOURNAL OF JURISPRUDENCE. 


SATURDAY, JULY 8, 1848. 

Quod magis ad nos 

Pertinet, et nescire malum eat, agitamus." 

IIORAT* 


CONSOLIDATION 

OF THE 

CRIMINAL LAW. 

JtrnGTNG from tlie frequent ill success of 
those who have the most extensive expe- 
rience in the matter, the drawing of acts of] 
parliament would seem to he amongst the | 
most difficult exercises of the human mind, i 


a subject, second in importance to none that 
can be brought under the consideration of 
Parliament, namely, the revision and con- 
solidation of the Criminal Law of this king- 
dom. Our readers are no doubt aware, 
that several CJommissions have been ap- 
pointed from time to time, for the purpose 
of inquiring into and reporting upon this 
branch of the law ; and that amongst the 
Commissioners were found the names of 


Whether the difficulty is inseparable from ! persons of great professional and public 
the construction of instruments of this i eminence. The Criminal Law Commission 
nature, or that those who undertake tha : now existing, bears date on *the 22nd Feb- 
task proceed, for the most part, without | ruary, 1845, and the Commissioners, during 
system, or upon a system essentially dc- 1 the present Session of Parliament, have sub- 
fective, admits of discussion, but it seems . mitted a fourth report, together with the 
clearly desirable, that the profession of a ; draft of a bill for the purpose of consoli- 
parliamentary draughtsman should be more | dating into one statute a digest of the 
cultivated and encouraged, and the business j wTitten and unwritten law relating to the 
of framing acts of parliament placed upon a j definition of crimes and punishments. The 
footing in some degree commensurate with ! bill itself, as originally introduced, contained 
its public importance. Perhaps it would be ’ only four clauses, but the schedule which 
still more desirable, that those whose pro- was annexed consisted of 24 chaj)ters, con- 
vince it is to originate acts of parliament, taining 854 distinct articles,* and occupied 
and who endeavour to obtain the sanction no less than 165 pages. This bill, the first 
of the legislature to measures in which the practical result of the labours of a learned 
interests of the community are extensively Commission, apparently the produce of 
involved, should begin by ha'idng a clear great labour and indiistiy, the concocting 
and well-defined comprehension and under- and fashioning of which had cost no in- 
standing of their own intentions, and of the considerable amount of public money, was 
recise objects the;^ have in view. It is to entrusted to Lord Brougham for presenta- 
e feared that this, which is the only tion to the House of Lords, and his lordship 
foundation for useful legislation, is too often introduced it by an elaborate oration, whicn 
wanting, and hence spring many of the occupied several hours in the delivery, and 
anomalous and contradictory enactments ‘ 
which encumber the statute hooks. 

These observations are suggested by 
what has recently occurred, in reference to 

VoL. XXXVI* No. 1,061. 


in wnicn eloquent allusion was made to 
nearly every possible sulnect-4egal and po- 
litical— except the consolidation of the Cri- 
minal Law. The bill was r»d a first time, 

h 
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Consolidation of the Criminal Law. 


and ordered to be printed on the 12th of 
Majr. It was accordingly ppntcd, exten* 
siTely dbtributed, and those persons who 
were impressed with the great importance 
of the subject had parti^ly succeeded in 
mastering the details of this monster bill, 
when, for some reason which we are anxious 
to hear explained, the measure introduced 
with so much ‘^pomp and circumstance,” 
was withdrawn from the consideration of 
parliament, and Criminal Law Consolida- 
tion Bill (No. 2,)'’ was substituted ! The 
second bill was read a first time on the 6tli 
June, and has now been printed. It differs 
materially, both in form and substance, 
from its predecessor, and, so far as we can 
judge of a bill of such magnitude, in point 
of construction, at all events, it is a decided 
improvement. The bill now before parlia- 
ment contains eight clauses, two of which 
are the ordinary formal enactments con- 
fining the operation of the act to England, 
and giving power to alter, amend, or repeal 
the act during the session in which it 
passes. The other clauses arc in substance 
as follow : — 

The 1st section, after reciting that it is ex- 

E sdient the Criminal Law now in force should 
e arranged and consolidated in one statute, 
defining the oflences and specifying the 
punishments, proceeds to enact ; — the 
schedule to the act annexed shall be deemed 
and taken to be parcel of the act, and that the 
analysis and all the chapters of such schedule, 
and all the sections of such chapters, and all 
the articles of such sections, and the headings, 
summaries of contents, and numbers thereof 
respectively, shall all be deemed and taken to 
be enacted by the present act, as if such 
analysis and every of such chapters, sections, 
articles, headings, summaries of contents, and 
numbers, had been expressly and in terms 
therein recited, witii the usual words, and in 
the usual forms of enactment, or declaration, 
or proviso, as the case may be ; and that from 
the passing of the act every one guilty of any 
offence described in or defined by the said 
schedule, shall be liable to such punishment as 
is therein ^pointed in respect of such offence. 

The 2nd section proposes to enact; — ^That 
after the passing of the act, the rule of law 
whereby a married woman charged with the 
commission of any crime is presumed, in case 
her husband be present at the time, to have 
acted under his coercion, unless it appear that 
she did not so act, and all rules of law contrary 
to the provisions of chapter 1 of tlie said sche- 
dule shall be, and the same are, thereby re- 
pealed and annulled. 

The 3rd section declares That after the 
paring of this act no person shall be liable to 
jiix^ecu by any indictmient olr inforiuktion 
any offence not in the 

or in any a<^t to be made and paeBe4 
after the passing oftfaus act* 


The 4th section provides : — That nothing 
herein contained eh^ exempt any offender 
from prosecution by indictment or information 
in respect of any ofence not capital created by 
any private, local, or personal statute, or by 
any act or enactment of a public nature where 
the same is to continue in force for a limited 
period only, or from any proceeding by in- 
formation or otherwise, to recover or enforce 
any pecuniary penalty or specific forfeiture by 
virtue of any statute, or from any proceeding 
in which any magistrate or commissioner is or 
shall be empowered to exercise any summary 
jurisdiction without trial by jury. 

The 5th section provides ; — That as re- 
gards any offence perpetrated before the first 
day of August in the present year, 1848, and 
also as regards any offence in part perpetrated 
by any act done before that day, ana which 
shall be completed or consummated on or after 
that day, the offender shall be punishable as if 
this act had not been passed. 

I And the 6th section declares: — 'Fliat not- 
withstanding anything in the act contained, 
persons charged with theft shall continue to be 
tried in the same manner and be subject to all 
the same rules of procedure as if the act had 
not been passed. 

The schedule of the new bill occupies 14 
pages, in addition to those which the sche- 
dule to the first bill filled, (in the whole 
1/9 p^tges,) and each chapter is preceded 
by a summary, the convenience of which for 
purposes of reference is indisputable. A 
new section is introduced with regard to 
the degrees of crime and their definition, 
and the wliole meastire is in various re- 
spects materially altered. 

How such extensive and important altera- 
tions could have been found necessary so 
speedily after the introduction of the bill, 
and not previously foreseen, we are at a loss 
to understand. Can it be possible that the 
bill first introduced was an incomplete draft, 
to which the Commissioners had not given 
their sanction, and which was submitted to 
the House of Lords merely to afford Lord 
Brougham an opportunity of letting off a 
speech on the subject of law reform ? This 
has been suggested as an explanation of the 
somewhat remarkable circumstance to which 
we have above alluded. We are amongs): 
those who consider that no labour can be 
misapplied, and hardly any expense can be 
incurred, which should be considered too 
great in rendering the laws complete and 
effective. Still, there are notoriously many 
thousands of the inhabitants of this king- 
dom, the faithful subjects of her Majesty, 
in abject poverty and extreme destitution, 
and H any man has the power, in the iu- 
dulgehce of a thoughtless Spirit, or for the 
j^rat^eatkb of petscmal objects, to put ^he 
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public to the cost of printing and circulating Sittings in London and Middlesex to 24 
a bill which it is not intended or understood days, exclusive of Sundays, after Hilary, 
should ever be discussed in the shape it is Trinity, and Michaelmas Terms respec- 
introduced to the legislature, it is a gross tively, and six days, exclusive of Sundays, 
abuse of the privilege of a member of par- after Easter Term* Seventy-eight days 
liamont, and a wanton waste of the national during the year, are therefore appropriated 
funds, to the Nisi Prius Sittings after Term, but 

There are many features in the bill now it is manifest this period is insufficient, 
submitted to parliament deserving of the The facilities afforded by railway travelling 
attentive consideration of the profession and render it more convenient, and far more 
the public, to some of which we shall here- economical, to try a jury cause in the nie- 
after take occasion to advert. At present tropolis, rfther than at an assize town on 
we shall confine ourselves to a reference to circuit, and the Nisi Priiis bvisiness in town 
the 6th section of the bill, as printed increases, whilst the circuit business au- 
above. That provision appears to us to re- nually diminishes. A few years back the 
late exclusively to a matter of procedure ; causes tried at the Nisi Prius Sittings 
and the Commissioners in their report, during Term, only comprehended actions on 
when submitting the draft of this bill, ex- bills and notes, and for goods sold, which 
pressly state ; — ‘‘We reserve all provisions were either undefended or of the simplest 
which, however intimately connected they character. It has now become the practice 
may be with tliis branch of the Criminal to try heavy complicated actions during 
Law, and necessary to be adapted to it. Term, and it is not unusual to have the 
properly belong to the branch regarding same cause occupy one of the judges for 
procedure.” two or three days consecutively during 

It may Ixi, upon a more careful perusal. Term. This is extremely inconvenient to 
we shall find, that an enactment as to the the judges themselves, and to both branches 
manner and the rules under which persons of the profession. The object of those w'Uo 
charged with theft arc to be tried, docs not preside in the Courts in encouraging the 
properly belong to the branch relating to trial of heavy causes in Terra, is to prevent 
procedure ; but at present this provision the increase of arrears in the Sittings after 
strikes us as anomalous and misplaced, and Term. The expedient, however, has not 
more properly comprehended in the bill been successful, for the arrears continue to 
which, wc understand, the Commission is increase. Special Jury Causes are not in 
directed to prepare, for consolidating the general tried at the Sittings in Term, and 
law of procedure. • the number of Special Jur/ Causes remaiu- 

ing for trial in all the Courts has become so 

NISI mUJS SITTINGS AFTER TERM, large, that at the present sitting at Guild- 
STATE OF BUSINESS. halb, Lord Denman reversed the ordinary 

arrangement, and appropriated the first 
The Cause List was not complete on the week ot the Sitting to the trial of Special 
eve of our last j)ublication, and we were Juries, instead of commencing ^ with the 
therefore prevented from stating the num- Common Jury Causes, and appointing the 
her of causes set down for trial at Guildhall. Special Jury trials for the last week of the 
find that in the Queen’s Bench the Sitting.^ It is quite clear that this arrange- 
total number of causes for trial at the pre- uient will not enable his lordship to try a 
sent sitting was 18/, of which 117 were greater number of cases 
remanets. In the Common Pleas, 187 days in which he sits at Guildhall, and it 
causes were set down, of which 69 were the ^proportion of Special Jury Causw to* 
remanets, and in the Exchequer the entry uiaining to be tried at the close of the 
of causes for trial amounted to 245, of Sitting be diminished, the Comnmn Jury 
which 134 were remanets. In all these Causes remaining for trial will m- 

pases, as our readers understand, the venue creased in the same proportion. The <>uly 
was laid in London. The gradual increase remedy for the evil is, the devotion of a 
of the number of causes made remanets, greater number of days to the tnal of Jury 
both* in London and Westminster, is a Causes, and, in the ppimon of man 3 r con- 
xxuitter deserving of serious attentkm, and if siderate Mrsons, such an alteration is not 
it should contmue, must speedily lead to an practicable, unless it be apeomp^ed by an 
extension of the time appropriated to the au^entatoon of atiength from the 

Nisi Prius Sittings after Term* The addition of a sixth jni^ to each of the 
statute 1 W. 4, c. 70, s. 7, limits the Courts of Common Lav^; 

I. 2 
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CERTIFICATE DUTY OF ATTORNEYS. 

The motion of Lord Robert Groarrenor, 
for leftTC to introduce a bill to repeal this 
tax, stands for the 18th inst, — Tuesday 
week. The Chancellor of the Exchequer 
has not yet brought forward his Budget to 
the House of Commons, but we are glad to 
observe that last week he was able to make 
a preliminary statement, from which it ap- 
pears that the deficit of nearly 31* millions, 
as the account stood in Fcbruary,*is already 
diminished to half a million. So long, 
however, as there is any deficiency what- 
ever, we can hardly expect that the profes- 
sion will be relieved. The total exi)endi- 
ture for the ensuing year is estimated at 54^ 
millions. Large as is the Certificate Tax 
to the individuals who pay it, the gross 
amount forms but a small item (about a 
six-hundredth part) in this vast sum, and 
might easily be provided for in a re-nrrange- 
ment of the Stamp Duties. 

An old correspondent on this subject 
still suggests a. small duty on writs and 

S roceedings in the Courts of liaw and 
Iquity, and on Railway proceedings in par- 
liament. He has, we understand, commu- 
nicated his suggestions to the Chancellor of 
the Exchequer and l^ord R. Grosvenor. 
On the part of the profession there may he 
no objection to this course, but the prin- 
ciple of a direct stamp tax on the admi- 
nistration of justice having been formally 
abolished by the legislature by 5 G, 4, c. 41, 
any attempt to revive the tax for the express 
purpose of relieving the attorneys w’ould not 
be tolerated. 


PROPOSED AMENDMENTS IN CHAN- 
CERY PRACTICE. 


A Memorial has been presented to the Lord 
CbanceUor by “ The Metropolitan and Pro- 
vincial Law Association/’ setting forth, — 

‘‘ That the Metropolitan and Provincial Law 
Association is a Society entirely composed of 
attorneys and solicitors in England and W ales 
(now consisting of 900 members), and that the 
objects for which it was formed are, the pro- 
motion of the interests of the suitors and the 
better and more economical administration of 
justice, the removal of the many and serious 
^evances to solicitors and through them to 
the suitors, and for maintaining the rights and 
increasing the usefulness of the profession. 

That the members of this society, and they 
bdSeve the whole profession of the law, feel tihat 
system of proceedings in the Court 
nf^CShaiiceiy, and the mode of emiduotiiig bua^ 
ness in its officers, is iidurtouB to the euitora’ 
and the community ; and they would earnestly 


impress on your Lordsh^ the necessity of 
ms^iug extensive improvements therein, and 
respectfuUy to suggest some alteratioxis 
an3 amendments which they are convinced 
could be readily accomplisbed and would prove 
highly beneficial. 

That in the year 1840, a Petition was -pre- 
sented to the Honourable the House of Com- 
mons by a large number of the members of the 
profession, from which the following are ex- 
tracts : — 

^‘I’hat the delay and expense attendant on 
proceedings in the Chancery Court are so 
great as effectually to close its doors against 
all, except the richer classes of the com- 
munity. 

‘‘That the expense (which arises principally 
from the delay) is so serious as to render it 
imperative on the profession to prevent as far 
as possible the institution of suits for amounts 
much under 1,000/. 

“That, therefore, while at Common Law, 
rights of small amount can without impro- 
priety be submitted to legal decision, a very 
large and important section of the commu- 
nity (viz., persons interested in trust pro- 
perty of amounts under 1,000/.) are left with- 
out the protection of the law ; and for them 
there is absolutely no Equity Court in opera- 
tion. 

“That owing to this defect of our judicial 
institutions, not only is individual wrong in- 
flicted without redress on this class of society, 
but frauds as to trust property, offences 
against the most confidential relations, are 
actually encouraged by law, because per- 
mitted to pass with entire impunity. •• 

“That the Court of Chancery presents the 
•single instance in the history of the country 
of a great national establishment, altogether 
stationary as to the number of those coming 
wdthin its operation, the suitors of the Court 
liaving been as numerous 100 years ago as 
they are now ; and that the defects of the 
Courts have as your petitioners believe be- 
come fixed, from the entire insufficiency of the 
institution to meet the w^ants of the people. 

“ That your petitioners are convinced that no 
effective improvements can be introduced 
iiito the Equity Courts, unless the duty be 
assigned to the judges of superintending, 
controlling, and regulating the functions of 
the Court and its officers, and that to impose 
such duties with effect it is essential that 
there should be given to the judges powers 
commensurate with them. 

“That your petitioners therefore appreciate 
as of the higher value the provision intro- 
duced into the bUl now before your Honour- 
able House, giving nowers for those pur- 
poses to the judges or the Court. 

^‘That as regulations of this kind require to 
be made with great deliberation, and of ne- 
cessity must from time to time be amended, 
your petititioners would hunffily submit 
whether these powers should not oe penmn 
nentinstead of granted otdyfor a short 
period of years. 
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That your petitioners humbly hope that in 
the representations which they have made of 
the importance of rendering the proceedings 
in equity more expeditious and cneap« it will 
be felt by your honourable house that they 
are advocating improvements of the greatest 
importance to the interests of tbe suitors and 
of the community ; whilst at the same time 
your petitioners freely admit that they believe 
these improvements will also in the end be 
advantageous to their own body, from the 
conviction that the interest of tlie solicitor 
is in all these questions identified with that 
of his client/’ 

That the bill referred to was passed, as your 
memorialists believe, in some degree in conse- 
quence of the facts stated in the said petition ; 
and that though its operation was confined to 
five years, it has since Deen made perpetual, and 
that the Lord Chancellor with the concurrence 
of the Master of the Rolls and Vice-Chancellors, 
or any two of them, has now absolute power 
over both the practice and offices of the (Jourt ; 
and as your memorialists would most humbly 
and respectfully suggest, the Lord Chancellor 
has also thrown upon him a co-extensive re- 
sponsibility of seeing that all proper and neces- 
sary improvements and alterations are made. 

That though several useful amendments 
have been made under the said acts, yet that 
compared witli the extent of the evil, they have 
been unimportant ; and that your memorialists 
regret to say that the allegations of the ]>etition 
alluded to, are almost equally as true now as 
they were when the petition was presented. 

That there are a great variety of matters 
which the experience of your memorialists as 
practiti?)ner.s would propose for amendment : 
and that your memorialists would beg to sug- 
gest the heads of some of such matters, not 
presuming to enter into full details unless yoixr 
lordship should desire it. 

That in these suggestions, and u11 amend- 
ments in points praciica^ your memorialists 
Would wish to take as a rule the plan of open - 
ing new methods of procedure without abolish- 
ing the old, further than may be found to be , 
essentially necessary; such new methods to be i 
by way of alternative, and not by way of sub- ' 
stitution, thus leaving it to experience to deter- 
mine the comparative value of each method. 
They would also respectfully suggest that the 
practice of the Common Law Courts in many 
instances might be usefully introduced into 
the Court of Chancery. (For instance, the 
present process of enforcing equity orders re- 
quiring so many repetitions of personal notice, 
fre^entlv renders the process nugatory.) 

That there is a great number of other matters 
which your memorialists could submit for the 
improvement of the procedure of the Court, 
but that your memorialists would beg in the 
first instance particularly to suggest the fol- 
lowing amendments, believing them all to be 
of considerable value. 

L With rsgatd to Practice, 

1. That when all parties eonseniy the Courts 


of Bq^ity should be at liberty to exercise a 
jurisaictidn on petition in all cases whatsoever, 
80 as to supersede the necessity of bill, answers, 
and evidence on interrogatory. 

[Your lordship’s act of last Session, allow- 
ing trustees to pay money into Court, and 
then creating a jurisdiction on petition, has 
established the plan here proposed in those 
cases wherein the trustee hopes by partial 
submission to screen a breach of trust, and 
in which therefore its application was pro- 
bably most questionable.] 

2. Inat the practice of allowing cases 

for the opinion of the Court as establislied by 
Courts of Law by the Statute 3 and 4 Wm. 
fV. c. 42, s. 25, should be extended to Courts 
of Equity, in which Courts it is as much if not 
more needed. 

3. As a consequence that the practice of the 
Courts comi)elling in all cases enquiries for 
parties or taking accounts, should be greatly 
modified. 

4. That a primary jurisdiction should be 
given to the master in all cases of equitable 
account in which the accounting parties con- 
sent to submit to such jurisdiction ; and that 
such jurisdiction should be either absolute. 
(except subject to an appeal) or a jurisdiction 
to entertain the matter without order of refer- 
ence, but subject to confirmation and farther 
direction by the (^ouii;. 

4. The same principle may be usefully ap- 
plied to all that class of cases, in which a re^ 
fercnce to the master is almost of course, such 
as compromising suits ; arrangements when the 
parties interested therein are not sui juris ; 
proposals for marriage of wards, and for sales 
hg private contract, power for parties to bid, 
[The latter practice, first applied to the 
letting, setting, and inaniSging by receivers, 
and lately introduced into lunacy and ex- 
tended there, has been of great benefit.] 

Also primary jurisdiction for the appoint- 
ment of new trustees where there is no power 
of new appointment in the instrument creating 
the trust or none capable of being exercised. 

6. Also primary jurisdiction to approve 
maintenance and guardian for infant, 

7* Also to grant stop orders on funds in 
Court and to make such other orders as may 
be expedient in cases where parties consent. 

8. To take the consent of married women to 
payments out of Court to their husbands, 

[With regard to consent where married 
women or infants are interested, the masters 
are by the present scheme of the Court pecu** 
liarly the parties to j^rotect them ; and your 
memorialists would projiose that all consents 
for married women and children should be 
binding if the master by his signature should 
sanction such consents*] 

IL With regard to the Despatch of Business 
in the C^ces* 

1. To establish a thorough system of mper^ 
vision of the so as to detect delays and 

negHgence there/^littd^^^^ t^ the officer 

the present want of all motive to exertion | 
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and to aecure that there shall be a sufficient 
staff in every department for the due discharge 
of the official business. 

2. To require all official documents to show 
on the fate of them the date they were be- 
spoken, and when delivered out. 

III. tVith reyard to the Mode of transacting 
Official Business. 

1. To consolidate the record, affidavit, sub- 
pcena, and report offices, and provide that all 
documents now filed in the examiner’s and 
register’s office be filed there ; and to alter the 
practice as to filing records, pleadings, exa- 
minations, and affidavits, so as to establish one 
record office for the Court in which the bill, 
answer, and all the other proceedings in one 
cause, (not the bill and answer only as at pre- 
sent,) including affidavits and other evidence, 
petitions, orders, reports, and all other official 
documents, may l)e filed chronologically in a 
separate and (listinct form, or bound in a 
separate and distinct volume, and be so indexed 
by the name of the testator as well as by plain- 
tiffs’ and defendants’ names, that public refer- 
ence may be easily liad thereto. 

2. To reuuire publication of accounts at 
Accountant- General’s, similar to the unclaimed 
dividend account which parliament has re- 
quired from the Bank of England. 

3. To dispense with useless forms in the 
orders of the Court, and ])articularly with all 
orders of course (which in your memorialists’ 
view, are not only indefensible, but absurd,) 
and also with all the ordinary directions re- 
peated in all money orders, — in all orders ap- 
pointing receivers — in decrees directing usual 
accounts of testators’ estate — for reserved bid • 
dings, and on sales, and to curtail the intro- 
ductory part of orders on petition and motion, 
and on further directions, 

4. To dispense also with a great variety of 
other needless and expensive forms, at least 
when parties consent, such as production of 
original wills in Court, setting down causes, 
confirmation of reports, double or even treble 
petitions to get out of Court married women’s 
monies, subixeuas to hear judgment, bills of 
revivor and common supplemental bills (where 
at law suggestions on roll answer the same 
object), &c., &c. 

IV. In the Subordinate Judicial Department, 

1. To authorize and direct the masters *o 
act for one another in case of illness or occa- 
sional absence. 

2. As to the taxing masters, to apply the 
general orders, 76th, of April, 1828, and 76th, 
of November, 1831, as to taxation, in case the 
parties differ (which order has practically been 
a dead letter, because the Courts or Registrar 
have not acted on it), to all cases of costs 
ordered to be paid by one party to another, 
and to require the taxing master in equity to 

, common la^ masters dp, without 
^7 where both parties con* 

the principM^of liith order of 
1846 ,) ^ 


V. As to the Banking Department of the 
Court. 

1. To require (as was done under tlie Slave 
Compensation Act, and is done in Ireland) the 
Accountant General to invest and accumulate 
dividends from time to time, when once ordered 
(without application by the parties from half- 
year to half-year.) 

2. To dispense, as is done by Accountant- 
General in Bankruptcy, with powers of attor- 
ney (which are only necessary to pass legal 
estates), and to require him to act on letters or 
such other authority as may be sufficient in 
law to bar the party, the solicitor of the party 
verifying such authority. 

[According to the present practice there 
is no evidence given to the Accountant- 
General that the party signing the power is 
the party entitled to receive the money under 
the order.] 

3. To alb)w money to be paid into Court (as 
the Courts of law do) without any order, and 
also to be invested, as is now done with inone}' 
paid under the Legacy Act. 

4. 'I’o have the orders on wdiich Accountant- 
General acts, or an office copy of them filed 
with him. 

5. To remove the great hardship on par- 
ties arising from (’anterbury probates and 
administrations, being always required for the 
A ccountant-G en eral . 

6. To get a branch of the Bank of Eng- 
land established in Chancery Lane for the con- 
venience of the suitors, in the same way as has 
been done at the Court of Bankruptcy. 

VI. As ia Evidence. 

1. To enact the common law rule* as to 
admission of documents. 

’ [Rules to this effect were prepared many 
years ago by members of your memorialists’ 
body, and submitted to, and are still in the 
hands of the judges,] 

2. To enact rules to make the giving of 
evidence compulsory in bankruptcy and other 
cases where proceedings are on petition, by al- 
lowing exhibition of interrogatories or viva 

t voce examination. 

3. To extend the appointment of Masters 
Extraordinary to London, and to reduce the 
fee on the appointment of a Master Extraor- 
dinary. 

4. To allow affidavits to be used on the 
hearing of causes ; at least subject to the dis- 
cretion of the judge. 

And your memorialists would further re- 
spectfully state that the body of soUcitors are 
anxious to give every assistance in their power 
to your lordship and the other judges in im- 
proving the Court of Chancery. 

It was formerly the practice of the judges 
of the Court to consult the six clerks and cilerks 
in Court as the solicitors and representatives of 
the suitors of the Court, on all changes in 
practice; and your memorialisU las%^ 

very respectfully submit to your lordship on 
behalf of the suitors of the Court, that it is 
now, since the abolition of that office, due to 
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the suitor, that the solicitors of your lordship*s 
Court, as the members, and the only members 
of the profession personally known to, and the 
parties personally selected by the suitors of the 
Court, and the only parties personally intrusted 
by them as their confident!^ agents, should in 
future be consulted on such changes/^ 

•The memorialists j)ray that, if the duties of 
his lordship will permit, he will be pleased to 
investigate the matters of this ; memorial, and 
will receive a deputation , of the memorialistij 
thereon; or that he will appoint: other partied 
to investigate the same and i report thereon t4. 
his lordship, and if his lordship shall seelittirigi 
that his lordship will entrust them to carry out 
the objects of this memorial so far as the same 
shall appear wise and desirable. 

The memorial is signed, on behalf of the as- 
sociation by the following members of the 
Equity Sub-Committee of the association : — I 


John S. Gukgory, Chairman. 


J NO. J . J . S U 1) LO w, 'll 
J N o . H o V ic Sll A w, j 
Kowin W. Field, 
M. D. Lowndes, 


Vice- Chair men. 


G. Bower, 

Tiios. Holme Bower. 


NEW BILLS IN PAKLIAMENT. 


LOUD brougham's BANKUUI’T LAW CON- 
SOLIDATION, 

This bill has just been printed, and oc- 
cupies 1 10 folio pages, consisting of a short 
act of six sections, referring to a schedule of 
343 articles, and an apjicndix of forms 
marked A. to E., inclusive. • 

It commences with the constitution of the 
Court, The Commissioners are to be raised 
to tlie rank of judges, one of wiiiim is to be 
the Chief Judge, with a salary of 2,500L ; 
and there are to he four other judges in 
London, and twelve in the country. There 
is to be a Chief Registrar, with 4 other 
Registrars, in London, and 1 2 in the 
country. Next come provisions relating to 
the Accountant in Bankruptcy, the Master, 
the Official Assignees, Clerks, Messengers, 
&c. 

The other chapters of the schedule are 
intended to comprise a complete code of 
the Bankrupt Law, the details of which it 
is at present unnecessary to state, as we un- 
derstand the bill will not be proceeded with 
this Session, but is now printed for future 
consideration. 

The clauses relating to practitioners 
and costs, which form an important chapter, 
will receive early attention. 


LETTERS OF 

MR, JUSTICE BLACKSTONE. 


To the Editor of the Legal Observer, 

The lives of distinguished men, of all 
other reading, is perhaps the most amusing, 
and would be still more interesting and in- 
jStructive, if .more of what may be called 
inner life’’ could be developed. In- 
of this, biography is, in many in- 
■ ^nces, and those in which fuller infonna- 
.tion w^ould be most valuable, u mere skeleton 
of dates — a dry narrative of overt acts— -in - 
diciiting little else than that the individual 
was born, and in due time died. Tliis 
penary of knowledge is occasionally cor- 
rected by the care of some honest chro- 
nicler” like Boswell, or by the help of 
epistolary correspondence, in which the 
writer is made to pourtray his owm cha- 
racter, as ill the cas(^ of Mason and Hayle}^ 
wlio, in their lives of Gray and Cowqier, 
have contrived to make the most pleasing 
letters in the whole compass of English 
literature tlie means of making us familiarly 
ac(}uainted with the private stoiy of those 
poets. But what is true of biography in 
general, is perhaps more empliaticalty true 
of the lives of English lawyers. How little 
is known of the personal history of IJttle- 
ton, or Selden, or even of Blackstone ! Of 
this last conspicuous writer we have little 
other information than that he was the son 
of a tradesman — was educated at tlie Charter 
House and Oxford — a law lecturer — a bar- 
rister of moderate practice — and finally, a 
judge. If he had not, fortunately for his 
own reputation and for English jurispru- 
dence, written a book, he would by this 
time have sunk among the large number of 
respectable commonplace magistrates, and 
been forgotten. Where there is so much 
of darkness, the least ray of light is im- 
portant ; and in the scarcity of materials 
for becoming acquainted with the private 
life of this admirable author, even a scrap 
of his writing which tends to reveal it may 
be acceptaVde, Under this impression, I 
communicated to you, when the Legal 
Observer was first published, one of sieveral 
letters of the learned commentator, which 
accident had placed in my hands ; and I 
now, after the lapse of too many years, send 
you the remainder of my small collection, in 
the hope that these papers may pri>ve in- 
teresting, at least to th^ latter has 

g iven his days and nights t6 the volumes of 
l^kstone ; au4 plher p^aous who 
possess similar MSS, may he iadi|ced to 

L 5 
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yield them to the rational curiosity of the 
public. S. 

SjH, — I have ye favour of yours of ye 3d 
instant ^ in answer to one part of your En- 
(juiries liave enclosed two Papers of Votes, 
by well yon will be enabled to see ye Pro- 
j^ress of our Scheme of Amendment more 
larprely than 1 cd otherwise give it you. It 
remains only for me to add, that we were 
neitJjer ignorant of nor unprepared for an 
Opijosition from ye Quarter of Abingdon; 
well as they intended to ground upon ye 
llazaid of ye monies lent on yv Faith of 
I’arJiaineut upon ye Turnpike at Kingston- 
Ibigpuz, and ye lin|)osHibility of mainlaining 
two Roads from Faringdon to London ((Jon- 
siderations of no small weight) we were 
obliged to guard against as efleetually as we 
could. We therefore entirely omitted in our 
Petition ;iny mention of ye comparative 
Length of ye two Hoads, hut ]iroved only 
before ye (Jornee, ye lladness of ye Ways, ye 
Decay {)f ye Markets, and ye tt'rrible (Jon- 
ditioji ye Farmers starving in ye Midst 
of ]*lenty. 'J’Jhs eftectually silenced all Oppo- 
sition, and tlio’ Mr. Morton in Duty to his 
Omslituents expressed liis Jealousy of our 
future Designs, yet he owned we had so art- 
fully managed ye matter, tluit he did not know 
how or where U) begin an 0}>position; in W'ch 
it wd ])e necessary for him to sliovv that ours 
would lie a nearer and a better iload, before^ 
he could prove bis Abingdon Iload in Danger. 
The Bill will be brought in next week, & we 
hope will meet with no Rubs ; nevertbeless, 
we are f)rej)aring ourselves (by .speaking to 
bVicnds against all Ckmtingeneies. 

Your Neighbour, W — in — s— d, I arc 

liand & glove •upon this Occasion, & 
hold a very regular Correspondence. Your , 
other Neighbour is universally laughed at j 
^ despised for his selfish, inconsistent, & 
ridiculous (Jondui*t. He has had ye Mean- ] 
ness io refuse paying his mighty Subscrii)- 
tion, because ye Scheme was altered without 
Ills Partioij)ation. 'Phe only Instance of ye 
Kind among all ye Subscribers ! 

Ha^'ing dwelt thus long upon a Suliject, 
now ye uppermost in my Thoughts, I have 
less Room to enlarge upon ye Scenes of social 
Delight & connubial Happiiu'ss wch arc just 
ready to open in our Family. 'Ihe swelling 
Hoops, ye maiestic Sacques, ye Silks, ye 
Laces, 8c ye Holland Sheets that have been 
bought upon this Occasion, 1 leave Miss B. 
to describe to Miss R. but to you (my Guide, 
niy (Counsellor, & Friend) I must talk rather 
in ye legal Strain. I found it necessary a 
littk' to alter ye proposed Scheme, for ye l^ady 
has <\ small Estate in Fee, wch was Oj^eed 
to he absolutely vested in Mr. B. I there- 
fore proct?eded by way of lease and release 
from her to Mr. B. in trust for herself till 
oolemniifcac’ou & afterwards to his own Use 
absolutely discharged of all Trusts whatever. 
And then (ye Release being 3 partite) pro- 
ceeded to ye Covt a« settled between You & 


Me, to wch I added a Clause of Acceptance 
in lieu of Dower, on her part, wch is ye only 
thing in wch I ventured to differ from your 
Judgment. It was, however, (by my Desire) 
perused by Mr. Wilbrahara, 8c I had ye Satie- 
facon to have it come back without any 
Alteration as to Form or Substance, with only 
ye Addicon of one or two synonimous Words, 
wch I lake to be only a Method of shewing 
he had read it over. Ban has transcribed it, 
but was cursedly out of humour at not being 
named a Trustee ; yc Lady chusing Mr. FJlis 
St. John, & my Uncle pitching upon me. 
But all this is entre Nous. Mr. B ^ 
gave me a Fee upon ye Occasion much beyond 
iny Deserts, & what, upon these (and all other) 
occasions, generally rises higher ; iny expecta- 
tions also. I believe 1 shall exceed Y^ours, 
when I tell you it was a cool Humlred. 

As for Law in ye (Jourts of Wcstiniiister, it 
is grown a perfect Stranger. -Not one Detcr- 
miiiacon of any Moment during ye whole 
'J'enn ; k ye Courts (except ye Cliancery) not 
sitting above an hour in ye morning. I 
believe our (Clients mistook ye Title ot an Act 
that ])assed last Sessions, & instead of 
Ahhmyiation, read it, “ An Act for ye Annihi- 
lation of Michas J'erm.” I am sure it was so 
understood by honest (^ardanus Rider, who in 
his British Merlin, vulgo diet. Almanac for 
1752, has entirely omitted any Mention of it in 
yc (Calendar. 

You ask if 1 sliall travel your Way the 
ensuing Xtmas. Alas ! I have no Horse in Ox- 
ford, 8c you know me too well to think I wd ride 
a strange one. It is true, I might easily send for 
my own ; but besides that it is really incon- 
venient for me to leave Oxford, You>i^^now I 
hate any thing but a Turnpike Road in ye 
Winter. Duty, you will say, calls me; but 
since I cannot in this point carry my Inclina- 
tions to my Duty, I shall contrive to bring my 
Duty to my Inclination's ; and do not question 
but I shall easily obtain Leave to defer my 
formal A'isit till ye next Lent Vacation. How- 
ever, when 1 come to (Jxford, (where 1 must 
be yc l/th instant,) you may depend on seeing 
me at S * * * * in my usual Xtmas Shape of a 
brace of Almanacs, of wch you have already 
accepted. My ('Compliments, & more, my real 
good Wishes, attend Y^'ou and my Cousin. 1 
remain, 

Dear Sir, 

Y^our most obliged and obedt 
humble Servt 

London, 7 Dec., 1751. W BLACKSTONE 

Will not a Line from You do as well as a 
personal Conference in ye Affair of Stonhouse 
& Smith ? I would not, methinks, give You a 
IVouble to avoid one myself. The Judges 
are bringing in a Bill with regard to ye 
Attestacon of Devises, in ye room of that 
they rejected last Sessions. It is a Thing 
loudly called for* The Alarm Bell is rung; 
& a hundred Suits are preparing on ye Doc- 
trine they established for Law, in ye case of 
Anstey and Dowser, which you heard argued. 
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[We have other letters of the learned Com- 
mentator, which we hope shortly to submit to 
our readers, addressed— "To Seymour Wch- 
mond, Esq/^ 

The preceding letter was, no doubt, addressed 
to the same gentleman.— Ed.] 


COPYHOLD FINES UNDER BUILDING 
LEASES. 

To the Editor of the Legal Observer, 

Sir, — In your remarks on Copyhold Fines, 
inserted in the Legal Observer of the 30th 
instant, you state it to be the uniform practice 
of lords of manors to accept fines on admis- 
sion not exceeding two years’ yroimd-^rent re- 
served on a building lease ; and you express 
strongly the opinion that to charge a higlier 
fine would be unjust towards the copyholder. 

Having had my attention pretty fully turned 
to copyhold matters for many years, I was 
much surprised at your statement of the prac- 
tice, having myself found it to be that of charg- 
ing a fine on the improrjed value, without taking 
into consideration any leases granted l)y the 
oopyb older. 

With respect to the alleged injustice of the 
charge, I would draw your attention to the 
following grounds which induce me, and I 
trust will on consideration induce you, to think 
that tlicre is no injustice in requiring a fine on 
the improved value : — 

The ownershi]) in copyhold property is di- 
vided into two parts, — the one that of the lord, 
who is the freeholder subject to the rights of 
the cojtyh older ; and the other that of the 
copyholder, who holds subject, amongst other 
liabilities, to the payment of a fine of two years’ 
improved annual value, on certain events. 
Each of the interests in the property is the 
subject of purchase, the value being based on 
the pecuniary advantage each interest will 
legally gioe, and a copyholder, on making a 
purchasc^, deducts the value of the known rights 
of the lord, thus purchasing a partial interest 
at a price proportioned to the real value of that 
interest. 

If such be the case, with what justice can the 
copyholder attempt, by granting a building 
lease to another person, perhaps a friend or a 
son, to deprive the lord of a portion of his 
interest in the copyhold property ? 

With equal justice might a lessee who has 
taken a lease subject to the delivering up all 
buildings and improvements at tlie end ot his 
lease, claim a right by granting a building 
lease to another person, to deprive the landlord 
of the improvements by additional buildings. 

In both cases the rights of the respective 
parties are known, and are dealt with m the 
market according to their real value ; so that 
no prudent man need be injured by his pur- 
chase. 

The hardship on the builder no more bears 
on the case than would that to which a man 


who took a 90 vears’ building lease of a lessee 
who had himself only a 10 years’ lease, would 
be subjected, but to which his own imprudence 
alone would subject him. 

In a few words, there is no injustice on the 
copyholder, who knows what are the lord’s 
rights when he purchases,— who gives a price 
proportioned to the real vdue of the mterest 
he purchases, and who ought not by his own 
act to have the opportunity of defrauding the 
lord of his rights ; and if any hardship is ex- 
perienced by the builder, it solely arises from 
the greatest want of common pnidence on his 
own part. 

With regard to the public policy of allowing 
the ownership of property to V)e s]>lit into dif- 
ferent parts, that matter does not bear on the 
subject of your remarks ; for even if it be ad- 
mitted that a power to enfranchise or commute 
the lord’s rights in copyholds v^r)iild be advan- 
tageous, still justice would require that a sum 
proportioned to the legal interests of the lord 
should be paid him ; and with equal reason, 
whilst those riglits continue, the lord ought 
not, I think, to he accused of acting unjustly 
because he enforces them. 

I believe that on the manors of the Duchy of 
Cornwall, as well as on those of the Duchy of 
Jiancaster, every copyholder can obtain an en- 
franchisemcint of his copyholds ; but whether 
such he or he not the case, the fines are mere 
matters of calculation, based on the real in- 
terefits of the parties ; and the Council of the 
Duchy, it appears to me, only seek to obtain 
for the lord the fair value of his rights, which 
the copyholder must have known to exist, for 
the liability to which he obtained a propor- 
tionate reduction in his purchase money, and 
which every person purchasing an interest 
under the copyholder for building purposes 
might have readily ascertained. 

R. R. 


I’he New Rule laid down by the council of 
the Prince of Wales is far from clear, hut my 
reading of it is this ; — Assuming the customary 
fine to he two years’ improved rent, that the 
class of building would warrant a term of 90 
years, that the building has been erected 20 
years, and that the improved rent is 2001. per 
annum, I consider that the fine would be 25L 
13^. 7c?., viz., 400?. discounted at 4 per cent, 
for 70 years. C* 

[We understand, from information obtained 
at the Duchy Oflice, that on a rack-rent of 
lOOZ., the fine on death on tjj^e new principle 
would be 19 ?.— 60 years of the term being un- 
expired ; — that if 60 years were to come, 28?. 
would be demanded ; if 40 years 401. ; if 30 
years 60?. ; and if 20 years not less than 90 ?.— 
Ed,] 
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QUESTIONS AT THE EXAMINATION. 

Trinity Term, 1848. 

Common and Statute Law, and Practice 

OF THE CoURTB. 

Form and Bights of Action,. 

State and distinguish eight of the most Usual 
forms of action. 

State some of the advantages the action of 
debt possesses over an action of assumpsit or 
covenant, where the defendant lets judgment 
go by default. 

Wnat is the material difference between the 
actions of detinue and trover. 

In an action of ejectment, where a jiarty 
wishes to defend as landlord, or devisee, or 
mortgagee, what steps should he take to be let 
in to defend I 

Jurisdiction, 

Where a plaintiff brings an action in the 
Superior Courts that ought to have been 
brought in the County Court, under the statute 
for the more easy recov^ery of small debts, what 
steps should the defendant take to deprive the 
plaintiff of costs ? 

Suppose a judge of a County Court should 
haA'’e exceeded his jurisdiction, in trying a 
cause he ought not to have tried, what steps 
must be taken ? 

Interlocutory Proceedings, 

Where a Christian name in the declaration 
varies from that in the summons, within what 
time must the objection be taken ? 

Arid what is the general rule as to the taking 
advantage of an irregularity by the o[)posite 
party ? 

Where a defendant changes the venue upon 
the usual affidavit, what steps should the plain- 
tiff take to bring the venue back ? 

Evidence, 

If a party to a cause call a witness to prove 
the execution of any written instrument, with- 
out first requiring an admission of the due exe- 
cution of such instrument, what will be the 
consequence of such omission ? 

How can you obtain the testimony of a wit- 
ness about to quit the country ? 

When will a deed prove itselh 

Trial. 

Where a plaintiff takes a record down for 
trial, but the cause goes over by reason of the 
judge not reaching it, or not being able to try 
it, can the defendant move for judgment as in 
case of a nonsuit ? 

If not, what remedy has he to make an end 
of the cause, \^ere the plaintiff does not pro- 
ceed with it ? 

Within what period must application be made 
for a new trial ? 

How is advantage to be taken of a cause of 
defence arising after action brought I ^ 

Costs. 

^ If a cause be tried by' a Special Jury and no 
judge’s certificate obtained, that the cause is a i 


proper one to be tried by a special jury, how 
will that affect the question of costs ? 

EauiTY AND Practice of the Courts. 

Jurisdiction and Principles of Equity, 

State the principal heads of equitable juris- 
diction. 

What is the equitable principle upon which 
a legatee is entitled to file a bill against an exe- 
cutor ? 

Describe the nature and object of a bill of 
foreclosure. 

Explain the difference between an issue at 
law, and a case for the o[)inion of a Court at 
Law; — and for what purpose a Court of Equity 
directs the one or the other. 

If a trustee of funded property become lu- 
natic, by what means may a new trustee be ap- 
pointed in his ]dace ; an^ how is a transfer of 
the stock to be effected ? 

Can the Court interfere, if such lunatic trus- 
tee he also beneficially interested in the fund to 
any and what amount ? 

In the case of a will of doubtful construction, 
how arc the executors to proceed so as to avoid 
personal responsibility ? 

If a jiartner become lunatic, does the lunacy 
occasion a dissolution of the partnership ? 

Practice, 

What is the first proceeding in a suit in 
equity ? and mention some of the varieties of 
that proceeding, by which it is adapted to dif- 
ferent objects. 

What arc the modes of defence to which a 
defendant may resort, according to the circum- 
stances of his case ? 

If a plaintiff obtain an order to amend his 
bill without prejudice to an injunclitui, within 
p'hat time from the date of the order must he 
amend his bill ? 

What will be the consequence to the plaintiff 
if he neglect to amend within the allowed time ? 

Is there now any difference in the times of 
procedure in town causes and country causes ? 

If a defendant is likely to abscond, to avoid 
answering a bill, will the Court interfere ? and 
if so, in what way, and upon whose applica- 
tion ? 

If the plaintiff’s solicitor, having the carriage 
of a decree, delay the prosecution of it, has the 
defendant any, and what, remedy ? 

Conveyancing. 

Estates, 

A, devises lands to B. who is his heir-at-law. 
Does B, take by descent or purchase, and has 
the law on that subject undergone any and 
what recent alteration ? 

Explain the terms particular estate, — rever- 
sion,— remainder. 

Explain joint-tenancy and tenancy in com- 
mon, and point out their distinguishing inci- 
dents. 

Explain the origin of copyholds,' and by what 
statute was the furtherjcreation of manors pro- 
hibited? 

When were fines ond-Hpecoveries abolished. 
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and how may an entail be barred at this day : 
1st, by tenant-in-tail in possession ; 2ndly, by 
tenant-in-tail in remainder ? 

Has the law imposed any particular restric- 
tion on the accommodation of real or personal 
estate, and for what period may either be now 
accumulated, and the beneficial interest therein 


postponed ? 


Deeds, 

Exidain the ordinary method of conveyin^^ 
real estate fn>rn vendor to purchaser. 

Does a deed of grixnt of hereditaments in ])os- 
session recjuire more than one stamp, and if in | 
yotir opinion it recjuires more, explain how it 
comes to do so. 

State briefly the ordinary form and construc- 
tion of a inort^^a^;e deed of real estate. 

Define what is meant by the legal term 

covenant/^ 

mils. 

Previously to .January, 183S, liow many wit- 
nesses were required to a will of real estate — 
how many to a will of personal estate — and 
what is tlie ]>resent law in regard to each ? 

Does real estate purchased by a testator sub- j 
sequeiitly to the execution of liis will, pass by ; 
such will ? and has any alteration of the law in j 
that resj)ect taken place, and from what time? | 


BARRISTERS CALLED. 
Term, 1848. 

LINCOLN’S INN. 

Claarles Wycliffe Goodwin, Esq. 
John Hagan, Esq. 

Edmund Swetenharn, Esq. 

John Eveleigh Wyndham, Esq. 
Robert Vaughan vVilliams, Esq. 
Henry Minshull Stockdale, Esq. 

INNER TEMPLE. 

9th June, 1848. 

George Mellish, Esq. 

Robert Remmett, Esq. 

James Tomlin, Esq. 

James William Brooke, Esq. 

Thomas Balston, Esq. 

Samuel Boteler Bristowe, Esq. 
George William Lee Plumtree, Esq. 

I6th June. 

John Josh. Arthur Shakespear, Esq. 
Henry Edward Bennett, Esq. 

Josh. Houston Brown, Esq. 

MIDDLK TEMPLE. 


Marriage Settlements, ; 2Gth May 1848. 

On a proposed marriage where the intended | William Makepeace Thackeray, Esq., Trim 
husband is seised in fee of real estate of the j (jolL, Cambridge, 
annual value of 1,000/., and the intended wife’s | Edward Harrison, Esq. 
fortune 10,000/., what would be the usual and j George John Stickland, Esq., B. A., Trin. 
proper settlement of the wife’s fortune, and Cambridge. 

settlement of the husband’s real estate ? I John Balguy, jun., Esq., B. A., Merton ColL, 

On a isettleinent of personal estate only, | Oxford. 

Thomas Curson Hansard, lisq. 

I6th June. 

Charles Sumner, Esq., M. A., BalUol Coll., 
Oxford. 

William Lucas Jones, h^sq. 

In a sale of real estate by auction, what con- I John Buckmaster, Esq., B. A., St. Marj 
ditions as to title, title-deeds, assignment of | Hall, Oxford. 


wjiere me wnole or })nncipal turiu is aenveu 
from the wife, what is the usual and propei* 
settlement of her fortune,, and that of her in- 
tended husband ? 


outstanding terms and otherwise, ought to be | 
inserted to anticipate difficultievS on the part of 
an unwilling purchaser ? 

On a sale of leasehold estate, or beneficial 
lease, what conditions ought to be inserted with 
regard to the title of lessor and lessee, or either, 
or both ? 

[We have, as usual, for the purpose of facili- 
tating the study of these Questions, arranged 
the Common Law and Equity in the order of 
an action and suit, and the Conveyancing 
Questions have also been placed under the 
several^ heads of Law and Practice, to which 
they relate. 

The Bankruptcy and Criminal Law Ques- 
tioM will follow in an eaiiy number.] 


William Hickin, Esq. 

Thomas O’Sullivan, Esq. 

James Olliff GriflSts, Esq. 

gray’s inn. 

14th June, 1848. 

Daniel Harnett Stack, Esq. 

Thomas Worthington Barlow, Esq. 

Leon Arnaiid, Esq, 

[This appears to be a smaller number tl^n 
usual of calls to the Bar, but sufficient, no 
doubt, to supply the demand, as well for actual 
practice, as for future judgships.] 
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PROGRESS OF LAW BILLS IN PAR- 
LAMENT. 

0f #0rW* 

NEW IllLJ.8 IN PROGRESS. 

Joint-Stock Companies. For 2nd reading. 

Clergy Offences. For 2nd reading. — Bishop 
of Lomlon. 

Amendment of Criminal Law. In Select 
CoMJinittee. — Lord Campbell. 

Unnecessary Actions Prevention. In Com- 
mittee, — Lord Campbell. 

Bail liy Coroners for Manslaughter. In 
Committee, — Lord Campbell . 

Bankruptcy Law Consolidation. For 2nd 
reading. — Lord Brougham . 

Removal of Poor. In Committee. 

Criminal J^aw (Consolidation. For 2nd read- 
ing. — Lord 1 1 ro u gl i arn . 

Copyhold Enfranchisement Extension. In 
Comm i ttec . — I jord (Chancellor. 

lndej)endcnce of l^irliament- For 2nd read- 
ing. — Lord Brougham. 

Declaratory Suits. For 2nd reading. — Lord 
Brougham. 

Game ('erti<i(?ates. Passed. 

Public Uealth. In Committee, 

Commons^ Incloaure. For 3rd reading. 

Administration of Justice out of Sessions, j 
(No. 1). For 2nd reading. i 

Administration of Justice on Summary Con- 
victions. (No. 2). For 2nd reading. 

Protection of Justices. For 2nd reading. 

of (fDoomtons. 

NEW niLEB IN PROGRESS. 

Incumbered Estates Ireland. Re- committed. 

Agricultural Penant-right, For 2nd reading. 
—Mr. Piiscy. 

RECENT DECISIONS IN 

REPORTED BY IJARKISTEJIS 


Roman Catholic RelieL In Committee*— 
Mr. Anstey. 

Parliamentary Proceedings Adjournment. 
For 2rid reading. 

To Establish an Appeal in Criminal Cases. 
For 2nd reading. — Mr. Ewart. 

Exempting Small Tenements from Rates. — 
Mr. P. Scrope. For 2nd reading. 

Parliamentary Electors Rates. — Sir De Lacy 
Evans. To be reported. 

Highways. In Committee. 

Remedies against the Hundred. Sir W. 
Clay. — For 2nd reading. 

Vacating Seats of Insolvent Members, — For 
2nd reading — Mr. Moffatt. 

Borough Elections. In Committee. 
Metropolis Police. In Committee. 

Prisons. Passed. 

Administration of Criminal Justice. In 
Committee. 

Poor Relief ; Infant Poor Education ; Parish 
Debts ; Poor Law Officers. — For 2nd reading. 
Mr. Buller, 

Piracy. — For 2nd reading. Mr. McGregor. 
Assignment of Policies. Mr, Fagan. 


NOTICES OF NEW BILLS. 

Imprisonment before Trial. — Lord Nugent. 
To Prevent Bribery at Elections. — Sir J. 
Pakington. 

(jiame Laws, — Mr. Bright, 

Rights of Outgoing Tenants. — Mr. S. 
Crawford. 

Friendly Societies. — Mr, F. O'Connor. ‘ 

Extending Election Franchise, — Mr. Wyld. 
Repeal of Attorneys' Certificate l>uty. Lord 
R. Grosvenor. 18th July. ‘ 


THE SUPERIOR COURTS, 

OF THE SEVERAL COURTS. 


ilarh Cljaiiccllor. 

Moss V. Buckley, June IG, 1848. 

ORDERS OF MAY, 1845, (no. 5G). SKRViN(5 i 

COPY OF TRAVERSING NOTE ON PASSIVE 

DEFENDANT. 

The Court will order personal service of copy 
of traversing note ujmii a defendant who is 
^within its jurisdiction.^ hut tclio does not 
defend either by a solicitor or in person, 

Mr. Smythe, on behalf of the plaintiff, moved 
for leave to serve the defendant personally with 
a copy of the traversing note filed by the plain- 
tUF, The defendant was within the jurisdic- 
tion of the Court, but did not defend the suit 
either by a solicitor or in person. A motion 
similar to the present had been unsuccessfully 
made before Vice-Chancellor Knight Bruce, 
under tlie 56th of the General Orders of May, 
1845. His Honour, upon the authority of 
Anon, 11 Jur. 2S,*' considered that the case of 

, Anderson v. Slather, S. C. This case was 
also decided by Vice-Chancellor Knight Bruce, 
and 18 reported at length in 33 L. O. p. 211. 


a defendant remaining passive was not met by 
that order, nor by those Orders (19th and 21st 
of Oct., 1842,) to which it referred. The 5Gth 
Order of May, 1845, was in the following terms : 
— A traversing note having been filed, a copy 
thereof is to be served on the defendant against 
whom the same is filed, in the manner directed 
by the 19tli and 21st of the Orders of the 26th of 
Oct., ] 842, for the service of documents not 
requiring personal service." The 19th and 21st 
Orders of the 26th of October, 1842, relate 
respectively to service in proceedings where a 
party sues or defends by a solicitor or in per- 
son. The case of a defendant remaining 
passive did not seem to have been contem- 
plated, and had not been provided for by any 
of the above-mentioned orders. 

The Lord Chancellor observed, that the 
present case was certainly omitted in the 
orders ; but that his lordship's general juris- 
diction would enable him to grapt the required 
leave, irreispective of the General Orders of the 
Court. Leave was accordingly granted. 

His Honour's decisioFn was confirmed by the 
Lord Chancellor. — Ibid. p. 328. 
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^BioXl^ Court* 

Lord Wellesley v. Lord Momington. May 16 
and June 1, 1848. 

IN J UN CTI ON- — CONTEMPT. 

An injunction restraining A. from doing cer-^ 
tain actSi did not in terms extend to 
agent or servant. 13., a servant of A., 
having done acts which A. was enjoined 
not to do. Held, that a motion could 
not he directly made to commit 13. for a 
hreach of the injunction ; but Semble, that 
B. might he committed for his contempt of 
the Court in assisting A, to commit a 
breach of the injunction. 

In tills case Mr. lioupell and Mr. Heathfield 
moved to commit Mr. Batten, steward to Lord 
Morninpftoti, for the breach of an injunction, 
restraining Lord Mornington from cutting 
tiinlier upon certain trust estates, or granting 
leases of them upon the receipt of fines. 

Mr. Wilcock Ibr Mr. Batten, objected, that 
the injunction did not extend to persons acting 
as Lord Mornington’s agents or servants, but 
was confined to Lord Mornington alone. 

Mr. Rotipell referred to The Imperial Gas 
Light Company v. Clarke, 1 Young Exch. Rep. 
582, 58:^, and Casernager v. Strode, I S. Sc Stu. 
381. 

Lord Langdale, however, exjiresscd bis 
o]uiiion, that the application could not be 
granted in the form asked, us Mr. Batten had 
committed no direct breach of the injunction, 
whicli in its terms was confined to Lord Morn- 
ington alone. 

Subsecpiently the application was renewed in 
the form of a motion, that Mr. Batten should 
• show cause \\diy he should not be committed 
for his conteijipt of the Court. 

Mr. lioupell, Mr. Heathfield, and Mr, Turner, 
(who appeared Ibr the trustees of the property 
on which the hreach of the injunction took 
place,,) contended, that Mr. Batten being cog- 
nizant of the order of the Court, was guilty of 
a contempt of the Court, by aiding Lord Mor- 
nington to do any act which, if done personally 
by him, would lie a breach of the injunction ; 
although from the want of any words expressly 
extending the injunction to Lord Mornington’s 
agents, Mr, Batten’s acts were not technically 
a breach of the injunction. They referred to 
L'^clmere Charleton^s case, 3 M. & C. 317> and 
the cases there cited ; Littler v. Thompson, 2 
Beav. 129; Willis v, Daniel, I Aixst, 36 ; EU 
Hot V. Haimarak, 1 Mer. 302 ; Exparte Clarke, 

1 R. & M. 563 ; and Broad v. Wickham, 4 Sim. 
611, and a case of Attorney ••General \ , Talbot, 
not reported, before Lord Cottenham. 

Lord Langdale expressed a clear opinion, 
that Mr. Batten was bound to take notice of 
the injunction, and abstain from assisting Lord 
Mornington in the breach of it, whether it ex- 
pressly extended to Lord Momington’s agents 
or not. 

But as Mr. Wahjole and Mr. Wilcock, 
who appeared for Mhr. Batten^ did not dispute 
his liability, but confined themselves to expla- 
nations of his conduct, with the view of showing^ 


that he had not intended to commit any con- 
tempt of the Court, but conceived that the acts 
in which he had assisted were not prohibited, 
it did not become necessary formally to decide 
the point. 

aJtcc^^Ctpmccnot 0f ©nglanh* 

In re Sharpe, May 5, 1848. 

STaV. 10 & 11 VICT. C. 96. REFEKENCK TO 

THE MASTER. — TRUSTEES. — LEGATEES. 

A legacy distributable amongst six legatees 
had been paid into Court by the trustees of 
a will, desirous of being discharged from 
the trusts, under the 10 1 1 Viet. c. 96, 

and proceedings were being prosecuted by 
some of the legatees for the payment of 
their shares of the legacy. Notwilhsfand^ 
inrj such proceedings, an order made, allow- 
ing two other if the legatees to proceed 
separafehf to obtain their shares, they 
paying all the expense attendant thereon, 
and the order also being without prejudice 
to the rights of the legatees to institute any 
suit in respect of any interest they might 
have under the will. 

This was a petition presented under the 
Trustee Act, 10 Ik 11 Viet. c. 96. The testator 
Sharpe, by l)is will, left a sum of 2,000/. for 
the benefit of his nc])hews and nieces who 
should be living at the decease of his wife, or 
the lawful issue of those then dead as his wife 
should appoint, in default of ap|iointment 
equally amongst them, share and share alike. 
The widow died in September, 1 847, witliout 
having made any appointment, and the parties 
no’w entitled weTe six in number, and an ap- 
})Iication was matle to the trustees of the will 
for ])ayrnent, but they thought |)roper to get 
rid of the trust under the TO & 11 Viet. c. 96^ 
and accordingly paid the 2,000/., with the 
privity of the Accountant-General into the 
bank in the matter of the truBi, filing at the 
same time the ordinary affidavit pursuant to 
the provisions of the act. This petition was 
now prestmted by two of the parties interested 
in the fund, praying that a reference might be 
directed to the Master for the purpose of prov- 
ing their title and having the money paid out. 

Mr. Matins appeared for the petitioners, and 
stated that an exactly similar petition had been 
I presented to Vice-Chancellor Knight Bruce by 
some of the other parties interested in the fund, 
but the proceedings under that petition pro- 
mised to take so much time his clients were 
anxious to go in before the Master and prose* 
cute the matter themselves, being at the same 
time willing to bear the whole of the expense. 

The Vice-Chancellor said, it appeared to him 
that in a case like the present such an order 
ought to be made as would at once effectually 
divide the whole of the money amongst those 
interested, and that various applications for 
the same fund, entailing unnecessary expense, 
ought not to be allowed. 

MV, Malins Bsid, that under the late act of 
53 Geo. 3, this would not have occurred, but 
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that under the act of Victoria there was no- 
thing to prevent the le^fatees from proving 
their title Hcnarately. The trustees, by taking 
advantage of the act, had relieved themselves 
from all responsibility, so much so that it had 
been decided that it was not even necessary to 
serve then; with notice of an application to take 
the money out of Court.^ The 2,000/, was a dis- 
tinct trust, and by getting the receipt of the 
Accountant-General they were elfectualiy dis- j 
charged. | 

The Vice-Chancellor said, that various ques- | 
tions had arisen on the act, and he understood j 
that the I^ord Chancellor intended to issue cer- 
tain rules upon it.^ It would he very desirable | 
that he should do so. He did not think that 
it was ever the intention of the legislature that 
trustees should he at liberty to deal with trust 
property so as to place each individual cestui 
gue trust in a worse situation than if the act 
Lad never been passed. From what was stated 
on the petition he was not satisfied that the 
trustees had effectually discharged themselves 
from the trusts of the will, and he should not 
make the order without mentioning it to the 
Lord (Chancellor to ascertain his lordship’s 
opinion on the subject. 

May S. 'i'he Ficc- C7ia wcc//or, this clay, said, 
he had consulted with the Lord Chancellor, 
and he was of opinion that the act was not in- 
tended to take away any right from persons 
beneficially entitled to property paid into Court 
by trustees. He should, therefore, make the 
order, but without prejudice to any right which 
the legatees might have to institute a suit under 
the will, and it might be a question whetlier the 
executors ought not to be parties to such a suit. 

i!l}«ccirs IScnrJ. 

(Before the Four Judges.) » 

Dyer v. Cowley. Trinity Term, 1848. 
ASSUMPSIT. — GOOnS SOLI) AND DELIVERED. 

—GOODS BARGAINED AND SOLD. — DIS- 
CRETION OF THE COURT. 

Two animals were sold hy A. to B., and 5/., 
part of the purchase-money, at the 
time by B., and by mutual agreement the 
animats tvere given into the custody of C. 
till B. paid A. the remainder of the pur- 
ohase-maney, and the animals died whilst 
in the possession of C. The declaration 
contained a count for goods sold and de* 
livered, and one on ah account stated; and 
the case being left to the jury, they found a 
verdict for the plaintiff, and leave was re- 
served by the judge for the defendant to 
enter a nonsuit. 

Held, that the proper form of action was 
assumpsit for goods bargained and sold ; 
hut inasmuch as there was evidence for the 
consideration of the Jury, and they hhd 
found their verdict for the plaintiff, the 

• See Exparie Martin, Leg. Obs. yoL 35, 

p«56l. % 

» ^ iseued. Bee 

Leg. pbs., June 17, 1848. 


Court, under all the circumstances of the' 
case, iMscharged the rule. 

This was an action for goods sold and de- 
livered, and on an account stated. Plea, non 
aasumpsit. The defendant purchased of the 
plaintiff two leopards. At the time the bargain 
was made and the price agreed upon, 5/., part 
of the purchase-mon^% was paid by the de- 
fendant to the plaintiff, and the arrangement 
between the parties was, that the leopards 
should be given into the custody of a person 
named Gregory for a few days, till the remain- 
der of the purchase-money was paid by the de- 
fendant. The leopards afterwards died while 
in the custody of Gregory, and before the pur- 
chase-money was paid. The case was tried 
before Wilde, C. J., on the AA'estern ( 'ircuit, 
when his Lordship took the finding of the jury 
on all the facts of ihe case, and then directed a 
verdict for the plaintiff, with leave reserved to 
the defendant to move to enter a nonsuit. A 
rule was sulisequently obtained on a statement 
of all these facts, together with the direction of 
Lord Chief Justice Wilde thereon. 

Mr, Prideaux showed cause. 'File leopards 
having, by consent of both ])arUes, been de- 
livered into the custody of Gregory, he must 
be considered not Solely as the agent of the 
plaintiff', but the agent of the plaintitf and de- 
fendant. There was a ‘qualified parting with 
the possession of the leopards on the part of the 
ydaintilf, and if he had parted with the posses- 
sion so as to divest himself of all claim to lien, 
then all the authorities show that this form of 
action can be maintained. Salter v. H’^ooUams,* 
Dodsley v. Vorlcyf 

Mr. Phimi, contra. The count in the decla- 
ration having been framed for goods sold and 
delivered, and not for goods ])argaiiied and 
sold, the evideiicc <locs not supjjort the count. 
The jdaintiff stili retained the right of posses- 
sion, and could have resumed possession of the 
animals if the defendant refused or was unable 
to pay the remainder of the purchase-money. 
It is clear the plaintiff' never lost his common 
law right of lien. The cases on this subject 
are collected in Smith’s Mercantile Law, 44.5, 
and show that the evidence does not support 
the present form of action. 

Lord Denman, C. J., now delivered the 
judgment of the Court. This was a reference 
to the Court from the decision of the judge at 
nisi prius. The facts found are in the nature 
of a special case, and this course cannot be 
pursued without the conj^^mt of both parties. 
If either party intend to a op a different course, 
he is bound to withhold hi s i onsent at the time. 
If the facts found leave the case imperfect, and 
a new trial becomes necessary, then the pro- 
cess which has been employed to bring the 
case under the consideration of the Court, in 
a different form, and thus to save expences to 
the parties, will only have the effect of driving 
those parties to a farther expenditure. What 
the judge reports the parties to have ag^ed to 
must be binding upon them, and in this case 

* 2 Man. & Gr« ^ idAidoL A Blli^ 6aii. 
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the Chief Justice, having taken the opinion of 
the Jury on the fact of payment^ directed a 
verdict to be entered for the plaintiff^ giving 
leave to the defendant to move to enter a non- 
suit if the facts proved should not appear 
to the Court sufficient to support the ver- 
dict on the declaration as it is now framed. 
They would support the verdict if the Court 
should think them sufficient to lead the jury 
to one conclusion. There are strong reasons 
capable of being urged on both sides of the 
question, and we cannot avoid exercising 
our discretion on this subject. We cannot 
enter a nonsuit, for there are facts on which the 
plaintiflT has a right to take the opinion of the 
jury. We could grant a new trial, but then the 
plaintiff would apply for and obtain leave to 
amend his declaration, and he would then 
amend it, so that the facts which have been 
distinctly proved would be sufficient to sustain 
the declaration. We are unwilling to do any- 
thing which would give a new cause of expense. 
We do not see the advantage of that, and so 
we are of opinion that the verdict must stand. 
We are aware that the defendant must thus 
lose a benefit to which he is strictly entitled, 
but that is the consequence of his not taking . 
the proper means to secure his advantage. We | 
cannot say we regret the result, because he I 
would otherwise obtain a triumph over the ! 
justice of the case through a trifling mistake of j 

Rule discharged. 
Court of (fyebequrr, 

^ Goodchild v. Leadkam and another^ executors 
of Gear yernAUm, deceased, Jan. 25, 1848, 

AMENUMEXT OF WRIT ANJ> SUUSEaUENT 
FROCEKOINGS IJY ADDING ANOTHER DE- 
FENDANT — STATUTE OF LIMITATIONS. 

This Court will not after plea allow an amend- 
ment of the writ and all subsequent pro- 
ceedings, by adding the name of another 
person as defendant iw order to sane the 
Statute of Limitations as to such person, 

Qusery, Would such an amendment be al- 
lowed -in the writ before declaration f 

A rule had been obtained calling on the 
plaintiff to show cause why an order of Mrv^ 
Baron Alderson, authorizing the plaintiff, on 
payment of taxed costs, to amend the writ of 
summons and all subsequent proceedings, by 
adding the name :4aria Allen, executrix, as 
one of the defena ' . tt', with liberty to the de- 
fendants to plead de novo, or to apply to the 
Court, to rescind such order, should not be 
rescinded. 

Tt appeared that the testator, who was in- 
debted to the plaintiff on Sept, 26, 1841, in 
53^ 19«<, Sied in June, 1847* Inquiries hod 
since been made {whether f mm the d^^^ants 
was dipAifui upon the oerlaimhf not 

' ® The case was argued before Lord Denman, 
Q 4 3., Ftateson; Coleridge^ and JJt 


from their attorneys,) for the purpose of ascer- 
taining the names of the executors, and the 
plaintiff’s attorney had received in June, im-* 
mediately after the decease of the testator, a 
circular letter (to the effect that the business 
would be carried on for the benefit of the wi- 
dow,) signed by the above-named defendants 
only as executors of the deceased, which cir- 
cular letter one of tjie defendants had since ad- 
mitted was sent by him to the other defendant* 

I But it was also stated on behalf of the defend* 

' ants, that this was done by them from a friendly 
feeling only to the deceased, that they never 
otherwise acted as executors, and that the m- 
dow, Maria Allen, was the only legal represen- 
tative of the deceased. Before issuing the writ, 
search had been made at the Prerogative^Office 
for a will, but no will had then been proved. 
Application was made by letter to the defend- 
ant (J. R. Leadham), as one of the executors, 
for payment of the ab#ve sum with six years’ 
interest, together 89/. lOx. ; in reply, Leadham 
did not deny being executor, nor did he then 
state that Maria Allen (the widow) was exe- 
cutrix of her husband, together with the pre- 
sent defendants. The plaintiff not being able 
to obtain any further information, or payment 
of his demand, on Sept. 27, 1847, two days 
before the Statute of Limitations would have 
operated ais a bar to his claim, ivssued the writ 
against the present defendants only, who 
pleaded 1. Ne unques executor as to a part 
2. Plene administravit as to a part. 3, Non 
assumpsit as to residue. Since which no 
further proceedings had been taken in the 
cause ; the will having in the mean time been 
j proved, and probate taken out by Maria Allen 
I only, who by the said will was named execu- 
trix ; power being reserved to tjie jjresent de- 
fendants to prove. This was aiscovered within 
a few days of the application to Mr. Baron Al- 
dersoii at chambers for the order. 

Martin showed cause. After stating the 
facts, he observed, there were three or four 
cases which went the full length of saying 
that before the new rules, under the old form 
of proceeding, this amendment might have 
been made. He first called the attention of 
the Court to Carr v. Shaw, 7 T. R., 299 ; al- 
though in Roberts v. Bate, 6 Ad. Sc E., 778, an 
I amendment by adding the name of another de- 
fendant was not allowed, for the purpose of 
1 saving the Statute of Limitations, yet in the 
j subsequent case of Brown v. Fullerton, 13 M* 
[&W. 556, 2 D. & L. 261 ,S. C., which was 
an application to amend by adding the name 
of an official assignee in bankruptcy as co- 
plaintiff. Mr. Baron Parke, in giving judg- 
ment, observed,— It appeared that if the 
amendment were not made, the Statute of 
Limitations would be a bar to the recovery of 
the debt for which the action was brought. 
Some doubt has been entertained whether we 
ought to accede to this mqtion ; but, in com- 
pliance with the precedents in this Court, 
upon which we have acted on sevend occasions, 
we think that the itile td he made abso- 

lute.” In Rutherford s: Mein, 2 Smith R. 392, 
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dia Court allowed an amendment in a special 
iMptae by insertini^ the Christian names of two 
defendants; that case is directly in^oint^ and 
anterior to the new rules. {Platty B. In this 
case Maria Allen has never been served with 
flie writ, nor has she ever appeared ; besides, 
what is there to amend by?] Nothin^f, nor 
was there in Rutherford v. Mein- [Pur A;e, B. 
That doctrine applies only to misprision of 
clerks, and in no other case.] The case of 
Brown v. Fullerton might be taken as a rule 
laid down by the judges, and which ought to be 
abided by. Another case on the subject is 
Christie v. Bell^ 16 Law J. Exch. .179, which 
upon principle appears decisive of this case ; 
there Mr. Baron Parke sdd, — " After the pass- 
ing ofr the Uniformity of Process Act, the 
judges met to consider the question of allowing 
amendments to be made in writs. The ma- 
jority were of opinion that they ought not to 
exercise an unlimited ^ower of amendment. 
In Culverwell v. Nugee, 15 L. J., N. S., Exc. 
308, Alderson, B., says, — ‘*The Court, soon 
after the passing of the Uniformity of Process 
Act, said they would not amend writs under 
the new statute. But the evil of not amending 
in the case of the Statute of Limitations con - 
vinced us that we had come to an improvident 
resolution, and we therefore found it necessary 
to retrace our steps. If the penalty be merely 
the loss sustained by the necessity of issuing a 
new writ, we have (letermined not to assist the 
party whose negligence has occasioned the 
eiTor. But if the penalty consist of the loss of 
the entire debt, we consider ourselves bound to 
help the party who has committed the blunder.” 
In that case the amendment was made both as 
to plaintitFs and defendants, and there could be 
no real distinotion between amending the pro- 
ceedings by adding another defendant and by 
adding another plaintiff*, which was frequently 
done. The reasoning in Christie v. Bell ap- 
plied equally in either case. 

Peiersdorff, contra. The question here is, 
whether the party, who is an utter stranger to 
the suit, is to be called upon by a summons of 
a learned judge and to be made a party to this 
action. [Martin asked for whom he appeared.] 
He appeared to support the present rule, j^The 
Court intimated that he ought to state for whom 
he appeared.] He appeared for the defendants. 

B. How could his clientvS be affected ?] 
On the distribution of assets, questions often 
arise as to the priority of writs. I'his was an 
attempt on the part of the Court to exercise a 
jurisdiction with reference to a party who had 
not in any legal fonn been brought before the 
Court, "There was no instance to be met 
with in which the Courts had allowed the writ 
to be amended, for the purpose of introducing 
a new party as a defendant. [^Alderson^ B, It 
is ante-dating a writ as against her.] It must 
api^ear that the action was commenced four 
months ago, and this would materially affect 
Mrs. Allen, by whom the statute might now be 
^aded in bar, and such decision would intro- 
dime a great hardship when money had been 
paid by executors. When amenaments had 


been allowed as in Carr v. Bkaw, the party ww 
before the Courts He apprehended this 
amendment cotdd not have been made under 
the old rules. [PoUoch, L. C. B. I am not 
aware that the Courts have ever laid down any 
general rule that they will allow the parties to 
amend to save the Statute of Lim,itationSr 
Parke, B, They have never done so. Alder son^ 
B. The rule I understood the Courts to be 
governed by is, that whatever you could do be- 
fore the statute under the old rules, you may do 
nowfor the purpose of savingthe statute.] In the 
addition of a plaintiff*, all the parties were before 
the Court. But allowing that under the statute 
the rule laid down by the Courts upon the 
fact, that the parties would otherwise lose their 
remedy, the reason did not apply in tliis case, 
for it (lid not appear that such would be the re- 
sult ; in fact, it would not, for here the defend- 
ants had pleaded in bar, meeting the case upon 
its merits, and the question really was, whether 
the Court would bring in another party, as 
defendant against her will. 

Pollock, L. C. B. The rule must be made 
absolute. The order adds another defendant, 
and this is proposed to be done after declara-* 
tion and after plea. The amendment now pro- 
posed would not have been made under the 
old rules and before the statute, and the 
Courts have not gone further than this, that 
an amendment, which would have been al- 
lowed before, may, for the purpose of saving 
the statute, be made now. With respect to 
the observation of Mr. Baron Parke in Christie 
V. Bell, it is not to be taken that all the judges 
were consulted upon it; some of them were, 
and the question was much discussed ; and 
this Court has departed from the fule only in 
those cases where the Statute of Limitations 
would impose a severe penalty upon the par- 
ties, in consequence of some clerical error or 
slip in the proceedings. The parties here 
having gone so far as they have done, and no 
authority being cited directly in i)oint, I think 
we cannot allow the amendment. There is a 
great difference between the addition of a 
plaintiff and of a defendant, for when a plain- 
tiff’ is added, it is with his own consent ; but 
the addition of a defendant is an adverse i)ro- 
ceeding. 

Parke, B. When the act for the Unifor- 
mity of Process passed, the judges met to esta- 
blish an uniform practice as to amendments, 
and Mr. Justice Patteson is correct in what he 
says in Roberts v. Bate, both as to principle, 
and also in reference to the observation in 
Lakin v. Watson, as reported in 2 C. M. R* 
686, that it ha<i been misunderstood. The 
principle upon which the Courts act is likewise 
correctly stated in Hodgkinson v. HodgHnson, 
1 Ad. &: E, 535, I doubt whether this amend- 
ment could have been made under the old 
rules. The case of Rutherford v. Mein was 
before declaration. In such case I do not see 
the inconvenience. I am not aware of any 
authority when the Court would have amended 
in a case like the present. T qtdte agree with 
the Lord Chief moron in the distinction be- 
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tween the addition of a plaintiff and a defend- 
ant« and am, upon the whole« of opinion the 
rule must be made absolute. 

Alderson^ B. 1 am of the same opinion. 
Tie order was made for the purpose of having 
this question discussed before the Court, al- 
though I* was then of the same opinion as the 
Court is now. If the application had been 
made at an earlier stage of the proceedings, it 
might have been different. I do not say it 
woidd ; but we would exercise the same dis- 
cretion now as we would have done before the 
passing of the act. In the case of the addition 
of a plaintiff it does not alter the form of the 
proceeding. Here the plaintiffs may have a 
full remedy, for all that we can tell, as against 
the present defendants. I do not think this 
case comes within the rule laid down allowing 
amendments. 

Platt, 15. The real person objecting here is 


the person sought to ba introduced. Th« 
question is, wiiatiusr the Court will introduaa 
another person here as dafetit^ and deprive 
her of the benefit of the statute. In the case 
cited of the assignees the ques&on does not 
arise, because in that case there was no laches^ 
it was a mere matter of form, there was no de- 
fault. So where the names have been altered 
the parties were the same. Here the plaintiffs 
have selected two parties, and it cannot be 
allowed that they should now alter their mind' 
and endeavour to fix a third person. I think 
this would be neither more nor less than re- 
pealing the Statute of limitations, as to the 
party sought to be inlroduceii. Why should 
the plaintiffs have allowed all this time to pass i 
they bring the difficulty upon themselves. I 
am therefore also of opinion this rule should be 
made absolute. 

Rule absolute. 
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ACTION AGAINST BANKRUPT. 

Plea in bar. — Order for protection from 
process under 7^8 Viet. c. 95, s. 28. — Where 
a bankrupt defendant .pleaded the granting of 
a final order by a commissioner in bankruptcy 
for protection and distribution, in bar of an 
action for a debt contracted before the date of 
filing his petition for protection, and at the 
trial of the cause produced in evidence an 
order for protection only, made under the 28th 
section of the 7 & 8 Viet. c. 95 : Held, that 
such order was no bar to the action, as it did 
not fall within the provisions of the 5 & 6 Viet, 
c. 116, s. 10, and did not therefore support the 
defendanPs plea. Miles v. Pope, 35 L, O. 297. 

ADJUDICATION, NOTICE TO DISPUTE. 

When too late . — notice to dispute an ad- 
judication wrved uMn the petitioning cre- 
ditor’s solicitor the day before that appointed 
for showing cause against the adjudication, is 
too late. 

Even when the baiikni];>t has been served 
with a copy of the adjudication in Ireland, he 
is bound by the rule of Conrt to give two days' 
notice of 1^ intention to dilute the adjudi- 
cation. In re Detany, Z6 L. O. 57. 


BANKRUPT. 

1. Party to mY.~Where a defendant be^ 
comes bankrupt after the institution of the suit, 
and his assignees are made parties by supple*.-' 
mental bill, it is not necessary to bring the 
bankrupt to the hearing, by serving him with 
the subpoena to hear judgment. Stahlschmidt 
V. Lett^ 5 Hare, 595. 

2. Concealment of property. — Suspicion.^ 
For the granting of a summons, under stat, 6 G. 
4, c. 16, 8. 33, to bring before commissioners a 
|>erson " known or suspected '' *to have pro- 
perty of the bankrupt in his possession : 
Semble, per Lord Denman^ C. J., and Williama, 
J., and held, by Coleridge,./,, that the sus- 
picion required is that of a party applying for 
such summons, and not of the commissioner. 
Cooper V. Harding, 7 Q.. B. 928. 

See Action against Bankrupt j Proof of 
Debt, 4, 

FIAT, OPENING. 

Substitution of new petitioning creditor.’^ 
The term opening of the fiat,” in the Bank- 
ruptcy Act, 5 & 6.yict. c. 122, s. 4, does not 
mean the reading of the fiat in Court, but the 
adduction of all the proof necessary to enable 
the Court to adjudge the party a bankrupt. 
The Court of Bankruptcy may , therefore, under 
that section, admit another creditor to prose- 
cute the fiat, after an unsuccessful attempt to 
prove his debt by the original petitioning cre- 
ditor. 

And the creditor so admitted to prosecute 
the fiat is not required to prove the debt of 
the original petitioning creditor, but flie Court 
ought to adjudge the party a bankrupt on proof 
of the debt of the prosecuting credtcT^ and of 
the trading and act of bankruptcy y and such 
adjudication will be valid, although the original 
petitioninff creditor's debt was in fact insuffi- 
cient, and although no order for the substitu- 
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tifim of afresh petitioning creditor’s debt be 
made by the Lord Chancellor, tinder the 6 li. 
4, c. 16, 8. 18. Kynaston v. Davis, 15 M. & 
W.ro5. 

See Removal of Fiat 

JOINT-STOCK COMPANY, 

Form of reference under the 7 & 8 Viet, 
c. Ill, in the case of a bankrupt joint-stock 
company. In re Forth Marine Insurance Com- 
pany, 9 Beav. 4G9. 

LOST BILL OF EXCHANOE. 

A creditor claiming upon a bill of exchange 
accidentally lost, allowed to prove, upon under- 
taking to indemnify the assignees, if any other 
party should establish a right to prove upon 
the fcill. In re Farmer, 36 L. O. 18. 


Mt’TUAL CHEDITS. 

The plaintifls and defendants being, l)y agree- 
ment between them, jointly entitled to the 
benefits of a cliarter party, the plaintiffs as 
signed their interest in it, by indorsement, to 
D., their creditor, at the same time giving the 
defendants notice of such assignment, and 
afterwards became bankrupts. The assignees 
of the charter ])arty having sued upon it in the 
names of the plaintiffs, the defendants pleaded 
the hHnkru])tcy of the plaintiffs, by which the 
right to tlieir c iioses in action vested in their 
assignees. Replication, setting forth the as- 
signment by the plaintiffs of their interest in 
the charier jiarty to /)., and notice to the de- 
fendants of lliiit. assignment given hy them be- 
fore the bankruptcy of the plaintiflfs, and that 
the plaintiffs sued on account of I). Rejoinder, 
(after tenns to rejoin gi'atis and issuably had 
been imposed^,) setting up the previous agree 
ment between* the plaintiffs and defendants^ 
that, they should share the benefits of the 
charter party, by way of a mutual credit be- 
tween the parties, on which an account should 
be stated, and one demand set against the 
other, under 6 G. 4, c. 16, s. 50: Held, not 
issuable, and bad in substance, for at the time 
of the bankruptcy no mutual credit existed be- 1 
tween the plaintiffs and defendants. Boyd v. 
Mdnffies, 16 M. & W. 337. 

PARTNEKSHIP. 

See Proqf of Debt, 3. 

PETITIONING CREDITOR. 

See Ha/, Opening. 

* PRIVILEGE FROM ARREST, 

To what Court application for discharge must 
be made. — Where an insolvent, on his return 
from attending the Court of Bankruptcy on 
his own petition for protection, under 5 & 6 
Viet. c. 1 16, was arrested under an attachment 
of the Court of Chancery, his application to 
Ae Court of Chancery to be disenarged was 
held improper, and refused. Plomer v. 
McDonough, 1 De G. & S. 232. 

Ca^ cited in the judgment : Eapaite Rote, 

See Sequestration. 


PROOF OF DEBT. 

L Charter party. — By a charter party en- 
tered into between A. and B., it was provided 
that the ship, which was described to be of 
the burthen of 310 tons, or thereabouts, should 
proceed to Ichaboe, and there receive a full and 
complete cargo of guano, (which was to be 
taken to the ship’s boats at the merchant’s risk 
and expense, the captain to render all possible 
aid with his crew in rigging stages,) not exceed- 
ing what she could reasonably stow and cairy, 
and therewith proceed to a port in the United 
Kingdom ; ana B, agreed to load the vessel, 
and to pay freight 4/. 10.v, per ton, and 5/. per 
day demurrage. If labourers went out in the 
vessel, the owner to be allowed ) s. per man per 
diem. 

Penalty for Iireach, 1 ,800/. Should the 
vessel arrive on or before a given day, B, was 
to pay 50/. over and above the specified 
freight. . 

An action having been brought against B. in 
April, 1845, for not providing a cargo pursuant 
to the charter party, judgment by default was 
signed on the Ist of July, and, on the 26th 
of November, the damages were assessed at 
1,644/. 3s. 9d., and final judgment was signed 
on the 8th of December. 

On the 16th of May, 1845, a fiat issued 
against B., under which he obtained his certi- 
ficate on the 22nd of August, subject to a sus- 
pension of six months from the 8th of July. 

B. having been taken upon a ca. sta. on the 
3rd of February, 1846 : Held, that this was 
not a debt or demand provable under the fiat ; 
and, consequently, that B. was not entitled to 
be discharged from custody. ^Voolley v. 
Smith, 3 C. B. 610. 

Cases cited in the judgment : Goddard v. Van- 
derbuyden, 3 Wils.270; Green v. Bicknell, 8 
Ad. & E. 701 : 3 N. & P. 634. 


2. Unliquidated damages. — The defendant 
entered into a charter party with the plaintiffs, 
by which he bound himself to supply a cargo 
of guano. An action warf brought against him 
for an alleged breach, in not supplying the 
cargo in pursuance of his agreement, and he 
suffered judgment by default. Before the exe- 
cution of a writ of inquiry, a fiat in bankruptcy 
issued against him, and he obtained his certifi- 
cate with a suspension of six months. The 
damages were afterwards assessed at 1,644/. 
3s. 9d., and for that amount he was arrested : 
Held, that this wag a debt not provable under 
the fiat, and, consequently, that the defendant 
was not entitled to be discharged. Woolley v. 
Smith, 4 D. & L. 469- 

Cases cited in the judgment: Goddard v. Van 
derheyden, 3 Wils. 270 ; Johnson v. Spiller 
1 Dough 167, n. ; Parker v. Nortpn, 6,T. R 
695 ; Green v. Bicknell, 6 A. 6c E. 701. 

3, SoUcUoTs wh> are shar 0 h(dders.-*^Part^ 

nership^Tbe solicitors of a railway company 
ac^epthig shares m the eonipaisf, arc partners, 
and upon As bankitiplcy oi* ws company, are 
not entitled to prove against the company as 
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creditors, in competition with ordinary credi* 
tors of the company. 

Qmre. If solicitors who are shareholders 
can claim against a bankrupt company^ after 
the debts of ordinary creditors have been fully 
satisfied ? In re the Tfing^ Reading, and 
Basingstoke Railway Company^ 35 L. O. 562. 

4. After arrest of bankrupt. — creditor who 
takes the bankrupt in execution after the issuing 
of the fiat, may prove, if it does not appear that 
he was aware the fiat had issued at the time 
the bankrupt was arrested. In re Choates, 36 
L. O. 36. 

5. Deposit by scrip-holder. — A scrip-holder 
in the company, who had paid his deposit, but 
who had not executed the subscribers* agree- 
ment, through the fault, as he alleged, but did 
not satisfactorily prove, of the company, was 
refused permission to prove for the amount of 
his deposit against the estate of the company, 
which had become bankrupt. Exparte Clarke, 
In re Tring, Reading, and Basingstoke Railway, 
36 L. O. 166. 

PROPERTY. 

See Bankrupt. 

PROTECTION FROM ARREST. 

See Action against Bankrupt. 

REMOVAL OF FIAT. 

Bankrupts were carrying on business within 
one district, and u fiat was taken out in another, 
in which one of the bankrupts resided, and had 
all his separate property to which the creditors 
must ultimately have recourse ; the Court, on 
the application, ordered the fiat to he removed 
to the district where the business was situated. 
In re Grylls and others, 35 L. O. 562. 

REPUTED OWNERSHIP. 

1 . Assignment of debt owing to bankrupt . — 
Knowledge by debtor. — Agent. — C., being in- 
debted to defendants in a sum not yet payable, 
and pressed by them for security, haii»led to 
them a note by which C.’s debtor, S., promised 
to pay C. a sum exceeding C.’s debt to defendants. 
This note was not payable to order ; but C. in- 
dorsed it when he nanded it over. Afterwards 
defendants pressed C. to obtain negotiable paper 
from S, instead of the note, which they re- de- 
livered to C. for that purpose ; S. thereupon, 
after the term for C.’s paying defendants had 
elapsed, took back the note, and accepted bills 
of exchange drawn by C., exceeding C.*s debt 
to defendants, which bills C. desired him to 
give to to the defendants. At the time of the 
acceptance, C. intended to commit an act of 
banl^uptcy, which S. knew, but defendants 
did not know it. After the act of bankruptcy, 
S. delivered the bills to defendants. In trover 
by C.’s aseigiiees for the' bill, issue being joined 
oil the plea of not possessed : HeMf, that though 
S. was 4iot ^ent for defendants, the buls 
were not, at the time df the act of bankruptcy, 
in C/s poesesiimi as TOputed owner with the 
consent of tWirne>owti»^ withiB^^^e^ 6 6. 4, 
f. 7a» ins»# as Ming m CJa hands i in- 
asiiioch as they were to tiia same rights 


as the note, which C. held only, for a specific 
purpose as agent for defendants. 

But that, nevertbeleaSi if 5. did not know of 
the assignment by C. to defendants of the debt 
due from S. to C., the assignment was not good 
as against the plaintiffs ; and therefore, as 
against them, the defendants had no title, legal 
or equitable, to the note, even while it re- 
mained in their hands, and consequently, none 
to the bills. But that, if S. did know, defend- 
ants were entitled to succeed on the issue. 
Belcher v. Campbell, 8 Q. B. 1 . 

Case cited in the judgment : Gibson v. Over- 
bury, 7 M. & W.553. 

2. Bookseller^ — Books deposited by the 
owner with a bookseller, kejH i)y him as part 
of his general stock, and sold by him on com- 
mission, do not, on his bankruptcy, pass to his 
assignees, as being in his ‘^possession, order, 
or disposition,” as reputed owmer within 6 G. 
4, c. 16, 8. 72. • 

The fact that a party has agreed to sell goods 
on commission, may be proved by oral evidence, 
though the terms as to its payment have been 
reduced into writing. Whitfield v. Brand, 

M. & W. 282. 

Cases cited in the judgment : Mace v. Cadell, 
Cowp, 232 ; Joy v. Campbell, 1 Scho. & Lefr. 
33(i. 

SCRIP-HOLDER. 

See Proof of Debt, 5. 

SSaUESTHATlON. — 2 & 3 VICT. C.41. 

Privilege from arrest under. — A warrant of 
protection under the 2 & 3 Viet. c. 41, is suf- 
ficiently signed by the sheriff substitute to en- 
title the debtor to protection from arrest in 
Great Britain. Jones v. Sir Wyndham An- 
struther, Bart,, 36 L. O. 102. 

SOUCITOH. 

See Proof of Debt, 3. 

SUMMONING DEBTOR, 

Under 5 4 *^ Viet. c. 122, s. 19. — Speedy 
execution. — Affidavit of debt in bankruptcy.— 
Set-off. — ^The plaintiff sued the defendant for 
goods sold ana delivered, and filed an affidavit 
of debt in bankruptcy agmnst him, under 5 & 
6 Viet. c. 122, for 104/. 185. 5d. A summons 
issued against the defendant under that act, 
but, on bis making affidavit that he believed he 
had a good defence to the demand, was dis- 
missed by the commissioner, llie defendant 
then pleaded a set-off, and at the trial at the 
assizes proved it to the amount of 29 /. 65 . 
Verdict for plaintiff for 74/. The judge granted 
a certificate for speedy execution, and on the 
7th of August the plaintiff' signed judgment, 
taxed costs, and issued execution. On the 
2l8t November a rule was grranted under 5 & 6 
Viet. c. 122, 8. 19, for entenng a suggestion on 
the record, and for compelling the plaintiflF to 
return to the defendant the monies paid by him 
under the execution, mth cqWb ; the ground 
being, that the ulaintiff h^d no reasonable or 
probable cause for nuddsag the^affidavit of debt 
in bankruptcy: Held, per Curiam, that the 
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IMfckm was made too late^ and by three Barons^ 
B., hesitanie,) that in cases where 
needy execution is granted in vacation, under 
iW. 4, c. 7, and executed before Term, the 
flefendant must apply within the first four days 
of the ensuing Term, and, in other cases, be- 
fore judgment has been signed and execution 
issued. QtKjare, whether, under 5 & 6 Viet. c. 
222, the plaintiff had reasonable or probable 
cause for making an affidavit of debt in bank- 
ruptcy to the full amount of the defendant’s 
onginal debt to him ? Smith v, Temperley^ 16 
M. & W. 273. 

TRADKU debtor’s SUMMONS. 

Notice, — ^The form of particulars of demand 
and notice under the 5 & 6 Viet. c. 122, as pre- 
scribed by the General Rules and orders of 
Nov. 12, 1842, must be strictly complied with. 

Where the particulars of demand and notice 
requiring payment was signed, Octavius B. 
Wooller,"’ the summoning* creditor’s name 
being Octavius Borrodaile WooUer, the sum- 
mons was holden to be irregular, and dismissed 
with costs. WooUer v. Jemsson, 35 L. O. 593. j 

iLunaep. 

ALLOWANCES OUT OF INCOME. 

Collateral relations, — Repairs, — Drainage , — 
Tlie modern r.ractices of making allowances out 
of lunatic’s estates for their collateral relatione 
disapproved and to be kept within narrow 
limits. 

A comparatively small sum which the Master 
had ap[»roved as proper to be allowed out of 
the surplus income of the limatic, which was 
very considerable, for drainage of an estate of 
which the lunatic was tenant for life, with re- 
mainder to his*hrother, was disallowed by the. 
Lord Chancellor though no one objected to it. 
Clarke, in re, 2 Pliill. 282. 

CAUHIAGE OF COMMISSION. 

Right of strangers to interfere, — On a con- 
test for the carriage of a commission of lunacy, 
that party is selected who is most likely to 
bring out the whole truth : subject to which a 
preference is given to the nearest of kin. 

Applications by other parties for leave to at- 
tend the execution of the commission are in the 
discretion of the Court, and mere relations are 
not generally allowed to do so unless they have 
an interest. 

A suggestion that a party who applied for 
such leave on the ground of interest, should, 
as the condition of its being granted be con- 
cluded by the verdict over-ruled. Nesbitt, in 
re, 2 Phill. 245. 

COMMITTEE. 

1. Disallowance of money expended without 
authority, — A committee, who having been 
authorized liy the Court to expend a certain 
sum in rebuilding a farm-house, expended half 
ae much again in building one of larger size 
on a different site, was not allowed the excess, 
although what he had done appeared to be 


beneficial to the estate. Lanpham, in re, 2 
Phffl. 299. 

2. JUabiHtyto the Great Seal, — ^The com* 
mittee of a lunatic is personally responsible in 
that character to no jurisdiction but the Great 
Seal. And, therefore, where a committee had 
neglected to comply with an order in lunacy, 
authorizing him to make certain payxqents out 
of the lunatic’s estate, in discharge of a liabili^ 
which had been established against the lunatic 
in a suit at the Rolls, an order pronounced by 
the Master of the Rolls on a petition in the 
cause, that the payments be made "by the 
lunatic or the committee,” on or before a given 
day, was discharged, on the ground that the 
application ought to have been made in the 
lunacy, and that the Master of the Rolls had no 
jurisdiction to entertain it. Ames y, Parkinson, 
2 Phill. 388. 

3. Contest for committeeship of estate of 
tenant for life, — The mother and guardian of 
an infant tenant in tail in remainder preferred 
to the nominee of the party interested in the 
personal estate of a lunatic tenant for life, as 
committee of his estate. Webb, in re, 2 Phill. 
532. 

• GUARDIAN. 

On an application that the solicitor of a feme 
I covert might be appointed, under the 32nd 
Order of 1845, guardian to defend her husband, 
who was a lunatic, the Court required evidence 
that the husband and wife had no adverse in- 
terests. 

The Court refused to appoint the plaintiff’s 
solicitor guardian of a lunatic defendant. 

In appointing such guardian, the Court will 
not interfere with his discretion, Biddulph v. 
hord Camoys, 9 Beav. 548, 

PERSONAL REPRESENTATIVE. 

On the death of a lunatic, where there had 
been no order for a maintenance, the preceding 
representative offered to consent to an order 
for payment of a liquidated sum to the interim 
committee for past maintenance, in order to 
avoid the expense of a reference, the estate being 
inconsiderable. But the Lord Chancellor re- 
fused to sanction the payment, unless on the 
consent of the parties beneficially interested in 
the surplus of the estate. Patrick, in re, 2 Phill. 
394. 

SUPERSEDEAS. 

Liberty given to a recovered lunatic to man* 
age her own affairs without superseding com* 
mission, — ITie Lord Chancellor will not in 
general supersede a commission of lunacy after 
verdict, without seeing the lunatic. 

A commission cannot be superseded as to the 
{^rson of the lunatic, and at the same time con- 
tinued in force as against the parties accountable 
for the lunatic’s estate. 

But a lunatic who has recovered will be al* 
lowed, without superseding the commission, to 
have the control of his fortune, and to superin- 
tend the prosecution of accounts against ac- 
counting partiefif, witiiout the intervention of 
the commitiee* Oardout in re, 2 PhiU. 242. 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURDAY, JULY 15, 1848. 


— — Quod magis ad nos 

Pertinet, et neacire malum est, agitamiis.’’ 

Horat. 


CONSOLIDATION AND AMENDMENT 

OF THE 

BANKRUPT LAW. 

Lord Broudham, in moving the second 
reading of the bill, which was shortly no- 
ticed in our last number, (antey p, 203,) in 
the House of Lords, entered into some 
statements concerning the law and j)ractice 
in Bankruptcy, not undeserving of attention. 

The fact, that no less than forty-two 
acts of parliament have been passed within 
a recent period on this subject, the greater 
part of wliicli still continue in force, is con- 
clusive as to the expediency — we had 
almost written the necessity — of consoli- ; 
dation* Without this no alterations orj 
amendments could be effective or satis- i 
factory. This was emphatically stated byj 
the Lord Chancellor. We rejoice to find ; 
it at length universally admitted. It is I 
the first step to any real reform of this ! 
branch of the law. 

In alluding to the digest of the Bankrupt | 
Law, embodied in the bill now before par- • 
liament. Lord Brougham disclaimed any ! 
personal share in the merit of that com- 
pilation, which he stated was the work of 
Mr* Miller, one of the Registrars of the 
Court of Bankruptcy, whose practical know- 
ledge of the existing system afforded ob 
vious advantages in the execution of such a 
task* This fact affords an assurance that 
the digest has been jndicionsl^ and carefully 
framed, and as the measure is about to be 
referred to a select committee, such a com- 
pilation will serve as a foundation for the 
VoL. XXXVI. No, 1,062, 


labours of the committee, and enable the 
memb(jrs more readily to estimate the 
weight of any evidence which may be ad- 
duced, or to decide upon the merits of any 
propositions that may be suggested. lu this 
respect the bill now before {larliament is of 
I great value ; but, as our readers will find, 

! when we proceed to describe its details, 

I every portion of the subject requires the 
most minute and careful consideration. It 
is not more important to determine what 
amendments should be introduced into the 
.present system, than how much of it should 
be retained. Caution and judgment will be 
at least as much required in the work of 
excision as in that of creation. 

Were it not for the acknowledged ac- 
curacy of those who furnish reports of the 
proceedings in parliament to the daily news- 
papers, we should have thought it impos- 
sible that Lord Brougham could, with a 
serious face, have congratulated those he 
addressed on the complete success of tbe 
present system, and the universal approval 
accorded to it. If universal dissatisfaction 
be the proof of '^complete success,” un- 
doubtedly the system has been signally suc- 
cessful, and the approval is testified by 
an orgauizatiou for the amendment of that 
system more extensive and more persevering 
than we ever remember to have witnessed 
upon any subject of a purely social chao^ter, 
unconnected with party and polities. The 
annual alterations introduced by the n6h\e 
and learned lord were submitted to, because 
it was felt that some alterations were im- 
peratively required, and the jpresent measure 
is only regarded hopefully because it holds 

M 
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out the prospect of a total change of system* 
As evidence of the successful working of the 
system. Lord Brougham refers to the 
paucity of appeals. He stated that the 
average number of appeals from the town 
Commissioners was only five, and from the 
comitry Commissioners nine, or from 
towji and country on an average of six 
years ; and last year, although no less than 
i71<i fiats were issued, it seems there were 
only eleven appeals. His lordship should 
be aware, however, that one of the manifold 
objections to the present system is, the ob- 
struction, delay, and expense incidental to 
an appeal in cases where an ap}»eal is 
allowed, and that no appeal is allowed in 
some cases where an appeal is most urgently 
required ; for example, in the cases where 
a single Commissioner refuses or suspends 
the granting of a bankrupt’s certificate. If 
Lord Brougham will move for a return of 
the costs incurred by those wlio have availed 
themselves of the right of appeal, and at 
the same time for a return of the rate of 
dividend paid in the 1/16 cases in which 
fiats issued during the last year, he will find 
the small number of appeals accounted for 
in a manner much less satisfiictory than he 
suggests. The fact is, that suitors submit 
to questionable decisions rather than incur 
an aggravated pecuniary loss, totally dis- ; 
proportioned to the advantage to be derived 
from a successful appeal. The luxury is 
placed beyond the reach of the great body 
of creditors, and, because few can enjoy it, 
it is assumed that the majority have nq 
desire for it. 

We are glad to find that the framer of 
the bill introduced by l^ord Brougham lias 
a move accurate view of the requirements of 
the suitors in this respect than his lordshiji 
seems to have taken. Upon looking to the 
very first section, treating of the Constitu- 
tion of the Court,” \vc find a new Court of 
Appeal established and provided for in 
manner following ; — 

Art. 21.— -The Chief Judge and any two of 
the other judges, acting in J/ondon, shall and 
may form the Court of Appeal under this act, 
which shall always sit in public, nave and ex- 
cept as may be otherwise directed by tins act, 
or by the rules and regulations to be made in 
pursuance thereof. Provided always, that if 
no appeal shall be lodged within 21 days from 
the date of any decision or order, every such 
decision on order shall be final, and that every 
appeal shall be subject to such order, in regard 
to deposit of costs, as shall by any general rule, 
order, or regulation, be directed. 

Art. 22, — ^^rhe Court of Appeal may direct 
apy issue of fact arising therein to be tried by a 


juj^,b6fi>reoiieof the judges thereof, or before 
a judge of assize, and may issue process to 
compel the attendance of jurors and witnesses, 
and enforce its orders and decrees, and to that 
end exercise all the powers vested for such 

S oses in any of her Majesty’s Courts of Re- 
st Westminster. 

Act. 23 . — ^After any issue authorizpd shall 
have been tried, a new trial thereof may be 
moved for, and the Court of Appeal shall grant 
or refuse such new trial according to the rules 
of the Common Law, and the ftactice of the 
Courts of Westminster in granting or refusing 
new trials. 

Art. 24. — ^All appeals from decisions or orders 
of the judges, shall be brought on hy way of 
petition, motion, or special case, subject to any 
rule, order, or regulation, to be made, and shall 
be set down in the office of the chief registrar, 
and the chief judge and the Court of Appeal 
shall be attended by the senior registrar. 

Art. 25. — If the Court of Appeal shall deter- 
mine any point of law or matter of equity, or 
decide on the refusal or admission of evidence, 
in the case of any disputed debt, and such de- 
termination or decision is appealed from to the 
Lord Chancellor, a sum not exceeding any ex- 
pected dividend on the debt in dispute may be 
set apart, until such appeal is disposed of. 

The establishment of a Court pf Appeal, 
different from any at present in existence, 
is fully provided for by the new bill, but we 
do not find the matters which are to be the 
subject of appeal specified or point'd out in 
any part of the bill. We have looked care- 
fully through the chapter entitled Powers 
of the Court, and other Declargtioiis and 
Enactments not contaiiK d in any of the 
other Chapters,’" but wc fail to find in it, 
any more than in its predecessors, any re- 
ference whatever to what is intended to be 
the subject-matter of appeal to the new 
Court, consisting of “ the Chief Judge and 
any two of the other Judges.” 

It is also remarkable, and, as it appears to 
us, extremely objectionable, that the new 
bill does not expressly repeal any one of 
the 42 acts which it is intended to super- 
sede. The enacting clauses are simply as 
follow', omitting the two formal clauses 
usually found in English acts ; — 

The first section, after reciting the expe- 
diency of amending the laws relating to 
bankrupts, simplifying the language there- 
of, and arranging and consolidating the 
same in one statute, proceeds to enact : — 

'rhat the schedule to this act annexed, shall be 
deemed and taken to be pafeel of this act, and 
that the analysis, and all the chapters, atid 
articles, of such schedule, and the appendices 
thereto, and all the sections of such chapters, 
and the headings, summaries of contents, and 
numbers thereof, respectively* ehall be deemed 
and taken to be enacted by t,his present act, as 
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if such analysis, and every of such chapters^ 
articles, sections, appendices, headings, sum- 
maries of contents, and numbers, had been ex- 
pressly and in terms herein recited with the 
usual Avords and in the usual forms of enact- 
ment or declaration or proviso, as the case may 
be. 

2, That this act shall commence and take 
effect from and after the 11th day of November 
next ; and after such day no fiat in bankruptcy 
shall be issued, but that thereafter all procedure 
to obtain adjudication of bankruptcy shall be 
by virtue of and in terms of this act, and of no 
other act, and all such procedure and every fiat 
in bankruptcy depending at the commencement 
of this act, shall be proceeded in and brought 
to a conclusion under the provisions of this act ; 
and that in all matters and questions under or 
consequent upon any such procedure or fiat, 
the contents of this act shall be and shall be 
deemed and taken to be the bankrupt law of 
England : Provided always, that nothing here- 
in contained shall render invalid any proceed- 
ings which may have ]>een had under any fiat 
depending at the commencement of this act, or 
affect or lesvsen any right, claim, demand, or 
remedy, which any person now has or may 
then have thereunder, or upon or against any 
bankrupt against whom any fiat shall have 
been issued, except as is herein specifically 
enacted. 

3. That the chief judge and such of the 
other judges of the Court of Bankru])tcy as the 
Lord Chancellor shall appoint in that belialf, 
may from time to time make such rules, orders, 

^ and regulations as they may think fit, for the 
better carrjMng this act into execution, and as 
regards the duties to be performed by the chief 
and other registrars, the accountant, master, 
official assignees, and clerks, and by tlie mes- 
sengers, ushers, and other under officers of the 
Court, and generally for regulating the ju'actice 
in bankruptcy where not provided for in this 
act, all such rules, orders, and regulations to 
be ajmroved of by the Lord Chancellor. 

4. That no chief or other judge, chief or other 
registrar, accountant, inasier, official assignee, 
or other officer of the Court shall, during their 
respective continuance in such offices, be 
capable of being elected or of sitting as a mem- 
ber of the House of Commons, or be inserted 
in any list of persons qualified or liable to serve 
on juries or inquests, or liable to be called on 
to serve any parochial office, or practice as a 
barrister, attorney, or solicitor. 

Our readers will judge for themselves, 
whether the second section can be said to 
repeal by implication all existing statutes. 
If this be not effected, the Bankrupt Law, 
instead of being simplified by the measure 
now proposed, will be rendered more con- 
fused and unintelligible. On the other 
hand, if the bill now before parliament can 
be considered as repealing all the existing 
statutes, many subjects of g^at importance 
woidd be left wholly unprovided for. 


As we understand, it is intended that 
the bill introduced by Lord Brougham 
should not be passed into a law during the 
present Session, and that the reference to a 
Select Committee should afford an oppor- 
tunity for the examination of persons prac- 
tically acquainted with the subject, and for 
the consideration of further suggestions, we 
forbear, therefore, to enter more minutely 
into the provisions at this stage ; and shall 
only repeat, that the bill now before us 
furnishes a useful foundation for the nu- 
merous and extensive alterations which the 
Bankruptcy Law requires to render it effi- 
cient and satisfactory to the public. 


EXAMINATION OE PARTIES AS 
WITNESSES. 


Thk contradiction of principles which pre- 
vails in the administration of justice in the 
highest Courts liaving original jurisdiction, 
and in the Courts lately established by the 
legislature under the act 9 & 10 Viet. c. 95, 
is strikingly exemplified in a case of Parker 
V. Morrell^ brought before the Lord Chan- 
cellor by a[)peal, and a report of which will 
be found in the number of the Law Journal 
last published.^' 

The plaintiff (Parker) filed a bill to set 
aside certain bonds in whicli he had joined, 
and which were given to Messrs. Cox & 
IVIorrell, who carried on the business of 
bankers in co-partnership, upon the ground 
that these bonds were obtained by fraud 
and concealment. The transactions which 
led to the securities being given took place 
between the plaintiff and 11. Cox, who was 
at that time the partner of Messrs. Morrell, 
but who had for some years ceased to be a 
member of the banking firm, had since be- 
come bankrupt, and died before the com- 
mencement of the suit. R. F. (5ox, the 
sou of 11. Cox, was made a defendant to 
this suit, as the personal rej)resentative of 
his father, and by his answer he admitted 
the case made by the plaintiff^ s bill, whilst 
the Messrs. Morrell, by tlieir answer, denied 
all knowledge of any fraud or concealment. 
When the case came on for hearing before 
Vice-Chancellor Knight Bruce, the plain- 
tiff’s counsel proposed to read the answer 
of R. F. Cox against the other defendants, 
which was objected to by their counsel, but 
read de hene esse, without prejudice to the 
question, whether the same was admissible, 
a fact which the decree recited. The Vice- 
Chancellor directed issues to try the ques- 


• 17 Law Jour. N. Series, p. 226, Chanc. 
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tibn of fraud or concealment, and ordered, 
that upon such trial the plaintiff should he 
at liberty to be examined for himself, and 
the defendants (the Morrells) for them- 
selres. The verdict was for the plaintiff, 
and on the equity reserved, the 'Vice-Chan- 
cellor directed a sum of 1,560/., paid by 
the plaintiff to the defendants, to be repaid, 
with costs of suit, including the coats of the 
trial at law. 

Upon an appeal from the decree of Vice- 
Chancellor Knight Bruce, the Lord Chan- 
cellor decided several points ol' great im- 
portance as regards tlie practice of the 
Court of Chancery. With respect to the 
aihnissibility of R. F. Cox’s answer as evi- 
dence against the otlier dcl'cndants, his 
lordship said, — When a piec(‘ of evidence 
is tendered and objected to, it is, I think, 
tlie duty of the Court, before it makes a 
decree, to decide upon the admi>s.sibility of 
the evideijce ; and I have no hesitation in 
tlio present case in holding that this an- 
swer, as tendered, ought to liave been alto- 
gether rejected : it was an attempt to read 
the luifiwer of one defendant against an- 
other, whicli is contrary to the rule and 
practice of the Court,” Upon the direction 
that at the trial the parties respectively 
should be at liberty to be examined, tlie 
Lord Chimcellor thus expressed himself : — 

The course uliicli the Court sometimes 
adopts in endeavouring to ascertain the 
truth by a ‘means inconsistenl with the 
ordinary rules of evidence, has, no doubt, 
been frequently attended with advantage ; 
but 1 think it ought to he resorted to with 
great caution, and never adopted unless, 
under the peculiar circumstances of . the 
case, justice could not be obtained without 
it, and certainly never, when from the acts 
of the parties an unfair advantage w^ould 
be gained by cue to the prejudice of the 
other/^ His lordship then adverted to the 
statements in the plaintiff’s bill, horn which 
he inferred that all tln^ facts were in the 
knowledge of the plaintift^ and none of 
them in the knowledge of the defendants, 
who had not the means of contradicting 
what the plaintiff might state had taken; 
pliice between him and Cox. This circum- 
stance distinguished the present case from 
pe Tastet v. Bordenavcy and otlier cases 

which the examiuatioiL of parties had 
been directed. On this part of the case the 
^»d Chancellor said, in conclusion : — I 
inJiik that the order for the examination of 
t)in. plaintiff gave him a very unfair advan^ 


tage over tile defendants, and that this de- 
parture from the usual course of ascertaining 
the fact was calculated not to promote the 
object, but to lead to the opposite result.” 
His lordship then ordered the issue to be 
tried over again, without examining the 
parties, and that the defendants should re- 
ceive back the money paid by them to the 
plaintiff, but without interest, as no special 
order had been made in this case respecting 
interest.^ 

Had a state of facts similar to that which 
existed in Barker v. Morrell arisen in any 
proceeding in the County Court, the judge 
would, no doubt, have considered himself 
bound, under the 83rd section of the County 
Courts Act, to allow th(^ plaintiff, and, if he 
desired it, his wife, to be examined on his 
own behalf, however unfair tlu^ advantage 
might be which such a procec'diug would 
give him over the defendant ; and in such 
an event the decision of the judge would 
not be open to appeal. 

If it be for the furtherance of justice 
that the parties to any action in the County 
Court should be examined on every occa- 
sion, why is it necessary that in proceedings 
in the Court of Chancery such a practice, 
to use the words of the Lord Chancellor, 
“ ought to he resorted to with great caution, 
and never adopted, unless, under the pe- 
culiar eircmmstances of the case, justice 
could not be obtained without it.” If the 
rule against receiving the evidence of parties 
has been advantageously abolished by one 
tribunal, one would think it might be safely 
relaxed by another. 


LIFE POLICIES OF ASSURANCE 
BILL. 

This bill recites, that policies of assur- 
ance oil lives are not at present assignable 
at law’^, whereby very great injustice, ex- 
pense, inconvenience, and delay have been 
occasioned to parties to whom assignments 
have been executed ; and that, to secure the 
just claims of the assignees of such policies, 
and to render more satisfactory transactions 
between debtor and creditor, whereby trade 
would be benefited and creditors protected, 
it is expedient that all policies of insurance 
on lives should be assignable at law. 

It is, therefore^ proposed by this bill to 
authoriase assignments of policies of assur- 
ance for lives; and that the assignee of 
suchv policy shaR be entitled to recover 
fromfinfiuimnse Aiamm0mudvan 
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of the assignment is to be endorsed on the 
policy of assurance. The age of the per- 
son whose life is insured shall be deemed 
that which is stated in the policy, unless 
otherwise proved by the assurers; and 
polichiS of assurance are made receivable 
as evidence, provided tliey purport to be 
signed by the directors or their agent or se- 
cretary, subject to be disputed in case of 
fraud. 

PAYMENT OF DEBTS OUT OF REAL 
ESTATE. 

By the 11 G. 4, & I W. 4, c. 47> An Act 
for consolidatinpf and amending tlie liaws for 
facilitating tiie Payment of Debts out of Real 
Estate,’^ it was enacted, that where any lands, 
tenements, or hereditaments had been or should 
be devised in settlement by any person or per- 
sons whose estate under that act or liy law, or 
by his or their will or wills, should be liable to 
the payment of any of his or their debts, and 
by sucli devise should be veste’id in any person 
or persons for life or other limited interest, with 
any remainder, limitation, or gift over which 
might not be vested, or might be vested in 
some person or j)ersons from whom a convey- 
ance or other assurance of tlie same could not 
be obtained, or by way of executory devise, and 
a decree^hould be made for the sale thereof for 
the payment of such debts or any of them, it 
should be lawful for the Court by whom sucli 
decree should be made to direct any^ such tenant 
for life, or other person having a limited inter- 
est, or the first executory devisee thereof, to 
convey, release, assign, surrender, or otherwise 
assure the fee simple or other the whole inter- 
est or interests so to be sold to the purchaser 
or purchasers, or in such manner as the 
Court should think proper. 

This provision does not extend to the case of 
lands, tenements, or hereditaments of a de- 
ceased debtor which are by descent or other- 
wise than by devise vested in the heir of such 
debtor, subject to an executory devise over in 
fevour of a person or persons not ascertained. 
It is deemed expedient that the provision 
should be extended to such case. 

A bill therefore has just been introduced by 
the Lord ChasiceBor, in which it is proposed to 
enact, That dss provisioiit of the 11 Geov 4, 
and 1 Wm 4, c. At, demll esitend any ease 
in, which anylaad^ teneiim 
of wy deootsed peasen^ «h^ by demseint or 
etherwiae thma by deviHr be yetm im thwhidr 
0£audi peiM%^i^^ tout. exaenlxiiT^dmse 


over in favour of a. person or persons not ascer- 
tained ; and in any such case it shall be lawful 
for the Court to direct such heir although au in^ 
fimt, or if such heir be more tlian one person then 
any one co-keir although an infisot, to convey 
the estate or interest of the deceased person in 
any such lands, tenements, and liereditaments 
in such mamier as the Court shall think proper ; 
and every such conveyance sji^ 1^ ^ effectual 
as if the heir or person who shall execute the 
same Were absolutely entitled at law or in eqnitv 
to the estate or interebt so to be conveyed, and, 
if an infant, were of full age. 

NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 


IN THE PllESENT SESSION OK PARLIAMENT. 

The Statutes effecting alterations in the Law 
passed during tlie present Session of Parlia- 
ment, printed in this and the last volume of 
the Legal Observer ^ are as follow : — 

l^xtendiiig Time for making Railways, voL 
35, p. 204. 

Regulating the Queen’s Prison, p, 55B, 
North American Passengers, p. 58 
Crown and Government Security, |). 600. 
Oaths in Chancery, vol. 3G, p. 7, 

Stamp Duties Assimilation, p. S. 

Trial of Controverted Elections, p. 23. 
Removal of Aliens, x>» 182. 


ANNUAL INDEM^flTY. 

11 ViCT. C. J 9 . 

An Act to indemnify such persons in the United 
Kingdom as have omitted to qualify them- 
selver for Offices and Kinployments, and to 
c.xtend the Time limited for those Purposes 
respectively until the 25th day of March, 
1849. [9th June, 1848.] 

1. Persons who have omitted to qualify them- 
selves by taking the oaths required by the fol- 
lowing acts : — 1 G. 1, st. 2, c. 13 ; 13 C. 2, st, 
2, C. 1 ; 25 C. 2, C. 2 ; 30 C. 2, st. 2 ; 8 G. 1, 
c. 6 ; 9 G. 2, c. 26 ; 18 G. 2, c. 20 ; 6 G. 3, c. 
53 ; 9 G. 4, c. 17 ; 10 G. 4, c. 7, are allowed 
further time until the 25th day of March, 1849, 
to take and subscribe the oaths, declarations, 
and assurance respeetivelytiu such cases where- 
in by the said several acts or any or either of 
them the said oaths, declarationa, and afisur- 
ance ought to have been taken and subsenbed, 
in such manner and form, and at or in aiich 
place or places, as are appointed iu and by the 
said several acts or any or either of tbem» and 
are indemnified^ freedy and from and 

against afi paa^iesji, forfeitnrea,, incapacities, 
and disabili^ insaunw&iw^ for 

ox by naUBOU any nsgjnel or amissio]^ pre- 
virao to the passing of lUa.aet,of takkig or 
subsesa^ing too asp jplibs or aasurattCO» or 
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mdcing or tabscribing the «aid declaraticma re* 
speetwely V or taking or eubseribing the eaid 
oath^ according to the above-mentioned acts or 
any of them or any other act or acts ; atid euch 
perflbn or persons is and are and shall be fully 
and actually recapacitated and restored to the 
some state and condition as he, she^ or they 
were in before such neglect or omission, and 
shall be and be deemed and adjudged to have 
duly qualified him, her, or themselves according 
to the above-mentioned acts and eveiy'^ of them. 

2. Indemnity to those who have omitted lo 
make and subscribe the oath and declaration 
required by the Irish act of 2 Anne. 

3. Not to indemnify persons against whom 
final judgment has been given. 

4. N ot to exempt justices acting without legal 
qualification. 

5. Admissions to corjjorations may be 
stamped after the time allowed. 

6. Not to restore persons to any office avoided 
by judgment. 

THE ATTORNEYS^ CERTIFICATE 
DUTY. 

** An Old Corrkspondent ” on this 
subject, states that we have misunderstood 
his proposed substitution of a fee on legal 
proceedings instead of the Ortifieale Duty. 
We therefore give his letter in ea^tenso. We 
still think that this j)lan amounts to a direct 
tax on the administration of justice, to he 
levied (as now explained) on the practitioner, 
and not on the suitor. We apprehend that 
if an act were passed to this effect, it would 
be far more difficult to repeal it than to 
repeal the present duty. 

Moreover, if each attorney must pay a 
fee on eveiy step in every cause or proceed- 
ing, why should the barrister be exempt 
from an rrd valorem payment on his fees ? 
or the physician, or the surgeon, or the 
apothecary, the engineer, the arcliitect, the 
various kinds of artists, or a score of other 
quasi professional classes ? 

Mr. EniTofi, — As the Old Correspondent 
alluded to in your last, I beg to thank you for 
the notice you took of my communication in 
the Certificate Duty, but it is my fate to be 
misunderstood. You may perhaps have for- 
gotten that when in former correspondence I 
urged my scheme on your consideration ; you, 
or some one of your correspondents, intimated 
that if the attorneys had to pay small sums, 
shillings and sixpences, &c., on all proceedinys, 
they would find means to charge their clients 
with the amount, which induced me to ask 
^ain, whether after having dealt unjustly with 
tae attorneys, and actually broken its contract, 
that the {»rat6 of the profesiion 
shoiiia pay for the duties imposed,'’ the country 
wasynow at Uberty to add insult to injury, 
setting’ the cry of dishociesty^ ^ But ■ H/owy 


sir, I atm ‘fuistmdmt^ You niarttlbn in tfet 
of pariiam^m for ever abbfishihg ktamphrM 
legal proceedii^; aud * intimate doubts he to 
the efficiency of my scheme on that gi-biiwiid^ 
I want no stamps on legal proceeding's.^ I 
trust they never will be seen again. All 
I desire is, that the clerk or other officer 
who signs the writ, the judgment, takes in the 
appearance or declaration, or bill or atisviW, or 
does anything in a suit, cause, or railway 
matter, should at the same time as he takes the 
government fee, and if you please, in cases 
where no fee is now paid to government, just 
take Is. or 2s. or 6d. more, t^ing care not to 
take too much, and this is to be a tax on at- 
torneys to relieve the unequal pressure of the 
Certificate Duty in a crushing sum of 12/., and 
to wait till the government shall get rich 
enough to inquire fully into the folly and in- 
justice of any duty at all on our much injured 
profession. I trust this will be done before 
next November. There is no reason why it 
should not, and I hope no one in parliament 
will be permitted to ]mt the matter off, by say- 
ing they do not understand so simple a remedy. 


METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 

OFFICE AND STATUS OF ATTORNEYS. 

[We have been favoured by a member of the 
Metropolitan and Provincial Law Association, 
with the following topics. Our readers will re- 
collect that many of them have been discussed in 
the Legal Observer, and we purpose ii^^he Long 
Vacation to pursue the inquiry, especially into 
Uie historical j)arts of the subject.] 

Topics of inquiry suggested by the com- 
mittee, on which each of the Members of the 
Society is invited to communicate facts and 
illustrations, and to suggest other topics of 
inquiry. 

The object of the committee, in circulating 
this paper, is to collect a body of information 
which may assist them in framing well-advised 
regulations for raising the character, improving 
the position, and increasing the usefulness of 
attorneys. It is not their wish to influenqp or 
anticipate the opinion of the profession upon 
any of the inquiries which it embraces, nut 
simply to point out those subjects upon which, 
under existing circumstances, they think it 
desirable to ascertain facts accurately, and to 
collect the deliberate and unbiassed opinion of 
th^rofession. 

The committee are sensible that the range of 
topics which they have included, is much wider 
than any one gentleman can reasonably be 
expected to undertake, but still they have 
thought it best to include the whote in one 
paper, and leave it to their professional bre- 
thren to select for cGxnment those points upon 
which indiyidual research, experience, orreBee^ 
tion may best qi^alify thsin tO; form an c^inien, 
passing over the 
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confidently hope the replies of the pro*> in our own colonies, and in America; and 
feseion, may furnish a body of authentic and whether they are not placed upon a more ad* 
useful information on all the important subjects vantageous footings so far as the public interest 
pr^osed for investigation. is concerned, than in England. 

'Fhe committee beg particularly to impress 10. A statement to be made of the offices 
upon the gentlemen to whom the paper is sent, for which barristers alone are eligible, distin* 
tnat there is no mode in which they can so guishing those which have been created within 
efiectually assist the association, in its future the last twenty years ; and as to such of them 
exertions on i)ehalf of the profession, as by as were formerly held by attorneys, the dates 
each gentleman accompanying his answers and alleged grounds for excluding attorneys 
with a full statement of as many weH-autkeiid^ in favour of barristers. 

cated instances as possible. It is obvious that In the country this question will include — 
upon the number and weight of facts the asso- Local Judgeships, 

ciation must depend for the utility and success Bankrupt Commissionerships and other 
of its measures. offices. 

1. An inquiry into the origin of attorney s-at* 11. A statement of offices to which attorneys 

law, their office and status, and the gradual : alone are eligible. 

changes which have taken place, resulting in | 12. A statement of offices for which both 

their jireseut professional position and cha- • barristers and attorneys are still eligible, and 
racier. j what number of these have been actually given 

2. An inquiry into the history, objects, and j to the bar and to the attorneys respectively, 

peculiar constitution of the Inns of Court in | 13. Also of the a;nount of pensions for abo- 

relation to both barristers and attorneys, and ; lisheii offices, or on retirement from office, now 
into the nature and dates of the various I enjoyed by barristers and attorneys respec- 

that have taken place in the governing body, tively ; and in respect of what offices. 

and particularly by what steps attorneys have 14. In what instances have attorneys been 
]>een excluded from their original position and excluded from the privilege of advocacy before 
privileges in the Inns of Court, tracing each tribunals where they formerly possessed it ; by 
act tending to exclusion seriatim, with the whose authority, and on what alleged grounds ; 
date, and showing what was, at each j)eriod, and in what instances do they still possess the 
the constitution of the governing body. privilege ? 

3. Is there any reason why a certificated In the country this will include — 
special pleader, or conveyancer (who may Quarter Sessions, 

bring an action for his fees, who is admitted Provincial Courts, &c. 
on no roll, and is subject to no legal evamina' 15. What practice prevails, and what regu- 
tion,) should have the privilege of being a lations have been macle by the judges of the 
member of the Inns of Court, while attorneys County Courts, as to giving orders to barris- 
are excluded i ters and attorneys ; and in what instances, and 

4. Whether, considering the importantj to what extent, are barristers flow allowed ex- 
powers exercised by the bar, and the very elusive audience, or pre-audience in those 
large proportion of public offices appropriated Courts ? 

exclusively to them, the Inns of Cfmrt, as at [Gentlemen are requested to give full 

present constituted, ought to have the power answers to the last two inquiries, as 

of admitting to, or excluding from, the bar at far as regards the Courts in their 

their pleasure. respective districts.] 

5. What practical check or resiionsihility 16. What is the practice in the Ecclesiastical 
now attaches to the exercise of this power, and Courts upon this subject ? 

is it sufficient? 17. In the cases where the privilege of ad- 

0. Whether the power has not been exer- vocacy is still exercised by attorneys, is it of 
cised injuriously to attorneys and to the public, right or by sufferance, and what security is 
and|ptate instances. there for its continuance ? 

7 * In whom should the power be vested, and 18. What has been the experience of the 
with what safeguards for the fair and impartial public in employing barristers and attorneys 
exercise of it ? indiscriminately, before the Commissioners of 

8. Whether it is, or is not, desirable that Bankruptcy in London and the country, and 
attorneys and barristers should both be qualified before Sheriff’s Courts, and other local Courts, 
for their profession through the same means, and what before committees in parliament ? 
and that they should have the power of electing 19, Whether the right of advocacy by attor- 
to be called either as barristers or attorneys. neys, before Commissioners of Bankruptcy in 

9- What are the relative position and privi- the country, should not be secured to the 
leges and system of education of those who country solicitors by act of parliament as it is 
practise *as attorneys and banisters in Scotland now secured to the London solicitors, before 
and Ireland, and other countries, especially Commissioners of Bankrupt in London/ 

— — — 20. Whether it be just to attorneys, and for 

In stating the instances, the committee the benefit of the public, that the hw should 
wish it to be understcMid that facts, only, be admitted to exclusive audienoe in any and 
and not the names of may be what Courts, so as to prevent attorue^^ from 

mentkined, wiU be ^ublish^^^^^ {pleadiiig t and if so>^ shofM ex- 

oM 5 
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tend to aB Courts, or to w^hat Corirts should it 
be limited > 

21. What effect is the attomey^s privilege of 
advocacy calculated to produce on the social 
position a- fl intellectual standard of his pro- 
fession ; .' i l l what consequences to the profes- 
sion, in both views, may be anticipated from 
the loss of it ? 

22. Judging from the instances within your 
experience and observation, what do yon con- 
sider to be the proportion of property involved 
in those portions of the duties of an attorney 
which he performs without aid, to that involved 
in the cases in which counsel, or counsel and 
the bench, are called into use ? 

23. How far are property, moral character, 
and respectable position in society necessary 
for an attorney, and how far for a barrister ? 

24. How far is the attorney made the 

capitalist y in carrying on the labours of the 
whole profession; and how far is it necessary 
or right to subject him to that outlay and 
responsibility ? ' 

25. What is his position as capitalist, when j 
comjiured with the positir)n of the caj)italist in 
other pursuits ; and what occasions the differ- 
ence ? 


34. What ttiij fhe Respective fees allowed by 
act of paTliameiit, and on taxation, for similar 
duties performed % the barrister and by the 
attorney ? 

35. To what extent, and in what way, are 
barristers and attorneys severally responsible 
for the due performance of their functions I 
and what are the remedies of the suitor ageunst 
each class in case of failure or neglect ? 

36. Wh^ test of proficiency (legal, literary, 
and scientific), either by examination or other- 
wise, and on wliat subjects, should be applied 
to gentlemen desirous of becoming attorneys ; 
and should the test be applied previously to 
their being articled as clerks, or previously to 
their admission, or at various and what periods t 

37. Should any professional tribunal be 
established for attorneys (analogous to the 
Inns of Court for barristers) for the remedy or 
prevention of professional misconduct, and for 
settling questions of practice arising between 
solicitors ; and if so, bow ought such a tribu- 
nal to be composed, and should power be given 
to it to admit, suspend, or exclude from prac- 
tice (as the Inns of Court have), and with or 
without an appeal to the judges, or to any and 
what other authorities ? 


2G. What is the effect of payments made in 38. Add any facts, opinions, or suggestions, 
the performance of his duties, on his responsi- on the general subject of these inquiries, which 
bility and labours as an attorney, and on his you may think useful. 

j>opulttrity and influence in society, in being the - - 

collector from his client of objectionable or un- PROPOSED ALTERATION OF STAMP 


poptilar paymentfi, &C.? j DUTIES, CERTIFICATE TxiX, &c. 

27. State instances in which a barrister,! 

consent of the suitor or attorney, has given his laxation, (published by leirce, 31Q, 
brief to some o^ber barrister of his own selec- f»trand,) a plan for the modificsfJion and 
tion, or neglected the case altogether. .adjustment of the Stamp Duties, which is 

28. Whether, in the event of the non-at- worthy consideration. Instead of the rates 

tendance of any counsel retained in the cause, now payable the writer proposes as follows : 
the attorney should not be required to take r u e j- j 

part in the conduct of the case himself r exchange, for £ s. d. 

29. What is the etiquette of the bar in town I • • 0 1 o 

and on circuit, so far as it affects attorneys ? ^ ditto, from lOOi. to 200l. and so 


and state instances of the injurious exercise of « • . • • 

such etiquette, so far as it affects either the biU® drawn abroad, only one 

attorney or the suitor. m a set, to be stamped lOOZ . . 0 

30. State instances of the effect of this and under 200/., and so m pro- 
etiquette upon the emoluments of the bar. i> ^ ® 

31. Whether the course frequently pursued » 

by barristers at sittings and assizes, 4ich in m proportion . 0 

effect coerces the attorneys and parties, after ° 

the barristers have recei4d their fees, and 1«0/. and under 200/., and so 

after parties, attorneys, and witnesses, have d j ' ? 

been brought together at great expense, into a i^der lOOL * / ^ 

settlement, or a reference to arbitration, is not J??**®' IP??- exceeding 200/. 0 


in a set, to be stamped lOOl . 

100/, and under 200/., and so in pro- 
portion , . . . , 


settlement, or a reference to arbitration, is not * i I 

highly unsatisfactory and injurious to the n S -3 

suitor ? and state instances ? exceeding 400Z. 

32 . How far does the preseert: system of pro- proportion • , • 

fossional remuneration, operate to discourage • mortgagee not exceed- 

yhe attorney from the exercise of his own learn- • • • 

and as a temptation to consult a 
unnecessarily 1 ana state instancies. 


Ditto, 100/. and not>exceedmg 200/., 
and so in proportion , 


ed^on and quaMca^ dF the ban^ und ^ eiceeduw 2001.. 

Sadies? - iWnuum 

• 100/., and so in proporiiton . 



PropoBedAUetiOionB Stamp Dutim, Cartifitmte Tax.~^Gaat$^4^ C«a^ Courts 


225 

We liave received another proposition for 
adjusting the amount of Stamp Duties on 
an equitable principle, suggests by a so- 
licitor, to which we shall hereafter advert. 

COSTS^IN THE COUNTY COURTS. 

7b the Editor of the Legal Observer^ 

Sir, — ^I’ he advocates of cheap law as ad* 


Probates and administrations, with £ s. d. 
wills annexed, including the descent 
or transfer of real not ex- 
ceeding 100 /. . . .10 0 

l^itto, 100 /, and not exceeding 200 /., 
and so in proportion . . .200 

Duties on legacies within every de- 
gree of kindred, (husband ana wife 
exempted,) strangers and royal 
family, per cent 2 0 0 

rp, iuc aUVUUUbTH U1 CHGap laW ttS aU* 

Ine author, we understand, proposes an ministered in these Courts, are taking every op- 
ad valorem tax of 1/. per cent, on tnetrans- porlunity of heralding forth to the community 
fer of freehold or copyhold estates, other- immense advantages of the modern system 
wise than by will. The duty arising from repealed one, and although I 

this modification of the Stamp Duties is necessity of protesting against 

cstimflfpd fn 4 ^^ OK Aoo AAAI Certain practiccs m these new Courts, I am free 

nr Tinarl» 1^1 ^ to -5,000,000/. to admit that great advantages accrue from 

rly 1 7j, millions more than they now them to the public ; nevertheless, it must he 
proauce. At all events^ the suggestions are conceded that great evils are mixed up in the 
deserving serious attention. new administration of the law, and it is to the 

A Correspondent says, I have ever been eradicating of these evils I strenuously exert 
utterly at a loss to discover why ?*eal estates myself, 
should be exempt from probate and legacy 
dntyy except that the owners are the great 
landed proprietors, and as law makers, seek 
to throw the burden on the shoulders of any 
others rather than bear it themselves, — but 
this class legislation will no longer be borne. . 

It is manifestly unjust and oppressive; if' 
there is to be any difference in the principle * 
of taxation, considering the magnitude of 
their possessions, they ought to pay a larger 
instead of a smaller tax. 

‘‘ As regards the Property Tax also, were 
a modific^atioii of the Stamp Duties carried, 

I think* that all persons of 300/. a year 
should be assessed at only 150/., and so in 
proportion to put them on a footing with 
those of 149/. income, — and that the tax 
should be increased as the income inereases. 

Let 300/. a year pay /c?. in the pound on 


7 

In the County Courts it is well known, that 
tlie great majority of suitors consist of a class 
of small retail dealers, who are totally ignorant 
of the principles and jmictice of these or any 
other Courts of Law; not more than one in every 
100 of them know how to fill up the forms 
properly, simple us they appear to a lawyer. 
So undeniable is this proposition, that 1 will 
challenge any trader in the metropolis, who has 
not passed through the ordeal repeatedly, to 
succeed in putting his case technically correct 
before the Court of his own unaided powers ; 
consequently the suitor is obliged in self-de- 
fence, and in o[)po8ition to his wishes and ex- 
pectations, to em|)]oy an agent. If he employs 
an agent, of course he must pay him, and if it 
were not that some few of thtf members of the 
legal profession, by puffing advertisements and 
touting their services in public-houses make 
it known that assistance upon terms secretly 
arranged and to be bargained for, can in tliia 
way be obtained, the suitors would get no 

r. 1 


1 ta/ j 1 ^ , I— vr.* j ^vay ue ooiaineu, ine suuors woma get no 

out., and so on. Let 1,000/. a year pay 9c/. | help at all, for you are well aware that no truly 
or Jif., 5,000/. more, jind so in lATi I utf/iT'ntiTr mrill nririnav in 


or Is.y 5,000/. more, and so in proportion. 

The magnitude of the stamps on mar- 
riage settlements, of money, and on leases 


MV TV V/4.S. MVVCAJLV' WUMiV VJL 

respectable attorney will appear in these Courts, 
except in extreme cases, and the reason is, they 
are not adequately remunerated for their trouble 


nage secuements, oi money, and on leases are nor aaequateiy remunerateaiortneir iroume 
and counterparts, operate ao-ainst the re- loss of time in attending the Courts, 
ven^ ^ counterpart, or dupSetee ore die- rT ‘S. *^5 

pensed with in cases of very heavy ad va 


AV S»KlrV4^ VI4C4il« 

to suit the caprice of all ; hut is that a valid 
reason why persons who are willing and able 


TI. 1_ J reason wny persons wno are wining auu aoi© 

m A ^ heard of the duties not to pay for professional assistance in these 

oeing atnxea at all, and some 10 or 15 years Courts should be debarred a privilege accorded 
afterwwd paying it with the penalty of 5/., in the Superior Courts ? — to this it will be re- 

Wllich IS not a Tim.#* mm l tnrterl t.Viaf fTic» T\ritril7*frA 


'which is not a 20th part of the interest on 
the value of the heavy ad valorem stamp. 
The heavy Stamp Duty defeats the ^object 
and injures the revenue. 

By these means the Chancellor of the 

m m m. ^ ^ 


torted, that the privilege does extend to these 
Courts, and that a suitor may avail himself of 
the services of an experienced and talented ad- 
vocate ; but upon what terms, 1 ask, can he do 
so in point of recompense ? are the costs allowed 
to an attorney either to prosecute or ditfend 


iT an attorney either to prosecute or defend 

on enabled to give up the actions in these Courts, anything approaching 

jear wrung from the shamefully to adequate remuneration ? It is matitfest that 
Teduoed fees of professional men, wbicli, to the framers of the act constitutii^ diese 
render it anytime tike an equal taxation, and the judges who setitod the amoaniofeo^^ 
should be im^BOsed on^ery writ isauec^ or i»^ded by their dwarf-like scale to deter ra- 
taken by the nttoniev^ and not ^torneys frem in lOwse 

dy ^ Courte, and that object hasheen altrined to 4h^ 
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ilfitflyiient of honest traders and the encouranfe- 
ment of pettyfog^ng, and in many instances 
uncertificated attorneys. 

So great is the distrust observed towards 
these Courts by a large portion of respectable 
shopkeepers, that they resort to every p()6sible 
expedient to keep out of them ; some take bills 
of exchange^ under a notion^that as these con- 
tracts have no locality, the Superior Courts 
have concurrent jurisdiction, and therefore the 
creditor has his election to sue in the latter 
Courts, (this you are aware is not yet judicially 
settled). Some extend the credit to 20/. ; many 
will not execute orders under 20/. ; ami it is 
pretty evident from the large increase of suits 
m the only Metropolitan Court left open to re- 
cover debts less than 2()/., and where the suitor 
can avail himself of legal assistance, and where 
the costs to abide the event are adecpiately ap- 
portioned to tlu'. services rendered, that there is 
a strong and convincing disposition manifested 
in favour of the allowance of a reasonable re- 
muneration to solicitors. 

I desire it to he clearly understood, that I do 
not wish to saddle the poor suitor with ad- 
ditional charges : their snflerings are severe 
enough; but what I respectfully solicit and urge 
on the consideration of those who have the 
power to make these Courts really efficient is, 
that a scale of costs proportionate, not to the 
amount of the debt claimed, but to the services 
rendered should be framed, and that in every 
case tl\e judge who tries the cause should have 
the power of awai'cling these costs to the suc- 
cessful party. 

If the advocates of cheap litigation sincerely 
desire to uphold the New County (yoiirts, h)'^ 
the only claim entitling them to succeed, they 
must get the office fees considerably dimiuished, 
and place it in the power of those who are dis- 
posed fairly and honestly to submit their claims 
to the final arbitrament of these new tribunals 
in the most unexceptionable form, and to do so 
effectively and with equal-handed justice, they 
must open the doors wide enough to admit the 
class alluded to, and give them every encourage- 
ment to contest the plaint in issue, subject as to 
costs as in the Superior Courts. T. \V. H. 


SELECTIONS FIIOM COKIIESPON- 
DENCE. 

CITY SEAL. — NOTABIAL. CERTIFICATES. 

To the Editor cf the Eegal Observer. 

Sir, — In reference to a communication 
signed A,, which appeared in your paper of the 
3rd June, I am led to observe that it would 
have been as well had the writer stated the facts 
of the case under which legal instruments 
under the City Seal, without a notarial certifi- 
cate, have been returned from Demerara as in- 
iprmal.’* 

^ **.^g*^rds the practice of the Supreme Court 
of Qyil Justice of British Guiana, I can safely 
sw, that it is simply governed by the 5 & 6 
Wul. 4, c* 62, ahd that at leetit^up to let July, 
1847, no such thing was required as the City 
Seal being certified by a notary. ^ 


Vaiioua infptijfiajitle^ haye cccurted ip exe- 
cuting powers, &c., and which hayS Pome 
under my own knowledge* and of course ho 
seal of any chief ml|nWate could cure such 
defects. The Acts of Geo. 2, and Will. 4, apply 
to all the colonies. 

Alpha. 

WM. HENRY BARBER’S CASE. 

Ouii readers, duly anxious for the honour 
of their profession, will have deeply regretted 
some recent defalcations amongst its mem- 
bers, These instances are rare when con- 
sidered with reference either to the numer- 
ous body to which they belong, or to the vast 
amount of temptation to which they are sub- 
jected. Tlie public is prone to deal harshly 
with offenders of this class. A ready cre- 
dence is given to circumstances of suspicion ; 
and where a doubt exists in a prosecution 
against an attorney, he is not, lilce other 
persons, entitled to the benefit of that doubt. 

We are induced to make this retlcctiou 
in consequence of a communication we have 
recently received, relating to W"m. Henry 
Barber. The Law Society of Sydney have 
taken up the case, and made a rei)ort, whicli 
we feel called upon to suhinit to our readers. 
This report is contained in a pauijdilet, 
edited by Mr. Archibald Mieliie, ii Barrister 
; of the Inner Temple, published at Sydney, 
and it contains several important (iocuineiits 
and testimonials in Mr. Barber V iavour, 
jvho seems to have entirely convinced the 
profession there, the clergy, and many per- 
sons in authority, of his innocenee. We 
can at present find room only for the Law 
Society’s report, which is as follow.s : — 

“ Pursuant to the resolution by which, in 
compliance with Mr. Barber’s request, the 
society undertook the investigation of his case, 
and formed itself for that purpose into commit- 
tee, it has held daily meetings from the 29th 
ult., to the 9th instant inclusive. At these 
meetings the entire report of the trial of Mr. 
Barber, wbicli ended in his conviction and 
trans|)ortation, has been carefully read through, 
as published in the London daily papers. Also, 
the report of the previous examination at the 
Mansion House, and various contemporary 
correspondence and editorial comments relating 
to the*subject. 

The society having thus possessed them- 
selves of the case as fully as possible, in the 
form in whicli it was presented to the juiy, and 
the English public at the time of the conviction, 
they proceeded carefully to investigate the sub- 
sequeutly acquired evidence, and heard the ex- 
planation by means of which Mr. Barber had 
alr^dy succeeded in {Misseasibg the minds of 
so xnaqy c^peteni ^ iuU persua- 

sion 
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V Tj[ie result of such investijgation has been 
to establish the saine {Persuasion in the mixuls 
of the society ; hbr can they have any doubt 
that far less exculpatory evidence than has 
been laid before them, would liave rendered it 
impossible for the jury to bring in a verdict of 
guilty against Mr. Barber. 

‘‘ None of the circumstances on which Mr. 
Bariicr's prosecution chiefly relied as evidence 
of guilt, were in fact incompatible with his 
innocence. Great stress was laid on the trac- 
ing to him a bag of COO sovereigns, which he 
carried away for, or with, Mrs. Handers, when 
she received the money at the Bank of Eng- 
land. 7’he society cannot see how an attorney’s 
knowfedge of his client’s fraud can be inferred 
from an act, which, if innocent, he would have 


spective altogether of any question of the crime- 
of forgery, namely^ the, de^ixo pf Fletcher to 
avoid inquiry into the source pf his injfomiation 
regarding unclaimed dividendjsi a source which 
he does not seem^ judging ifrbm the testimony 
of Mr. Christmas, to have ever revealed even 
to Mrw Barber himself ; nor were these separate 
motive absent, is it clear that an] attorney 
would he justified in disclosing the name of a 
client in connexion with a primd facie case of 
guilt, without first availing himself of aU the 
means in his power to clear up the facta, and 
accompany the disclosure with an explanation 
by way of antidote. A conscientious attorney 
might even from very scrupulosity feel bound 
to pause and consider before making such a 
revelation. 


been equally, and for some reasons more, likely 
to have performed, namely, the carrying a 
heavy bag of coin for a lady who either had, or 
appeared to have, the gout in her hands. 

“ Again, great stress was laid upon the cir- 
cumstances which poirited out the identity of 
Cjiptain Foskett’s sister-in-law with the true 
owner of the stock, and which it is argued 
must have convinced Mr. Barber of such iden- 
tity, and so proved his bad faith in lending 
himself to any other claimant, Wlicn, how- 
ever, Captain Foskett cannot deny that he re- 
presented his sister’s age at 27i Jmd the nature 
of Messrs. Barber and Bircham’s impressions 
of her age, derived from this source, are evident 
from their alluding to her as '^the young lady’ 
in a contemporary letter of business ; and when 
it is evident that no person of such an age 
could possibly have been owner of the stock, 
it is surely too much to take it for granted 
against Mr. Barber, tliat because other strong 
indications of identity existed, he must neces- ! 
sarily have solved the mystery in favour of Miss | 
Slack, by disbelieving what her brother-in-law, I 
Captain Foskett. had stated upon the material | 
fact, inventing for a lady he had never seen the j 
different age of 37. On many other points, the i 
peculiar position of an attorney in conducting | 
the afifairs of his client was conducive to falla- 
cious inference against Mr. Barber. It was as- 
sumed by the prosecution that whatever was 
stated as fact in Mr. Barber’s correspondence, 
or otherwise acted on by him, such as the result 
of a comparison of handwriting, was a fact he 
had personally investigated|: an^ of which he 
must himself have known^^j|he truth or false- 
hood ; whereas every attorn^mnd almost every 
client, well knows that fa^Mi'^sting on clients’ 
bare instructions are neJKi^yy blended and 
confounded with those on personal 

knpwledge in the comrii^j^|p^j)ur8e of profes 
sional business. 

^^ This general con8ici^|||piK although above 
applied only to one circu|| ^ ^fi. will be found 
to away a large par^Br^at appears, on 
a superficial glance at tl^Mdence. to raise 
suspicion Mr. BarD^^ 

With respect to Mr. Bmiva concealinent 
at the name of his client at his inter- 
view with Fr^hfield, it observed 

that a reason for this irre-' 


“ To judge of the propriety of all that fell 
from Mr, Barber in this conversation is not 
the task which the Society has undertaken, 
and were it so, they would have first to con- 
sider \vhether Mr. Freshfield’s statements be 
sufficiently accurate or complete to enable them 
to form an opinion. Mr, Barber solemnly 
denies its accuracy, in many important re- 
spects, while Mr. Freshfield on the trial him- 
self more than admits its incompleteness, nor 
could it be fairly judged of, without a know- 
ledge even of the tone of voice and manner 
assumed by both parties. On tlie whole it is 
a relief to the society to be freed from all obli- 
gation to disentangle the perplexities in which 
this piece of evidence is involved, inasmuch as 
with the light now thrown by other means on 
the case, the conversation between Mr. Barber 
and Mr. Freshfield is in no imaginable point 
of view material to a decision upon the main 
question of Mr. Barber’s innocence of the 
crime imputed to him. 

So weak was, indeed, the case proved 
against liiin, that if the prosecutors had not re- 
sisted his application for a separate trial, the 
society cannot conceive it possible that^,any 
jury could have found him guilty, 
cannot conceive any case winch more 
required a separate trial. From the v,.^ |E Kture 
of the case it was scarcely possible one 

individual besides the other accai»|p'^^&ties 
could possess actual knowledge 
her had been really thg confe(lerat|i||||M^m 
tirn of their fraud ; and a sifting e^HH|tibn 
of those persons, whatever their chaiS^Wwas 
at least a safer channel to the truth. ?M||s the 
vague case of suspicion and remote in^Hlce, 
which, so far as Barber was c: oncer n^^ was 
presented to the jury on the joint indii@l(|neut. 
When it is also c-onsidered that the proset^tlon 
' had access to Mr. Barber’s Diary, and hift fol- 
lowed in vain several tracts of inquiry mteh 
might have been naturally expected to 
proof of guilt, had guilt existed ; also, 
a complicated transaction of this 
concurrent and consistent testimony of t]|B|w 
other accused persons in any story excul||^^ 
Barber, so as to stand cross-examinanqhj 
would have been next to g miracle, unless suicb 
story were true^ and this p^ttietiwly when all 
iaterenune between them npjp^i^ tb have 
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caarififillly prevented from the moment of their 
apprehension, the refusal still appears more ex- 
traordinary, and the society cannot but regard it 
as the main cause of Mr. Barber’s unmerited 
sufferings, and a fearful exception to the usual 
tenderness and caution of English justice. 

“ 'I'he society also think if the trials had been 
separate, the examination of Mr. Barber in like 
manner on the trial of tlie other parties could 
harflly have failed of itself eflfectually to have 
removed all doubts of his own guilt, had it ex- 
isted, a thing of infinitely greater importance 
in giving useful effect to exemplary yiunishment 
than the mere fact of tlie conviction of a sup- 
posed criminal, especially on doubtful or unsa- 
tisfactory evidence. 

The soundness of these views is manifest 
from the conduct of the whole of the parties 
after their conviction, from wJiich, under less 
favourable circumstances, than separate trials 
would have afi'orded, more real light has been 
cast on the transaction than by the judicial in- 
vestigation in which a jury was called on to 
grope after the truth in the comparative dark- 
ness, resulting from the exclusion of the only 
direct testimony accessible. The society are 
not indeed blind to the general worthlessness 
of exculpatory statements made by accused 
prsons in favour of each other, yet they cannot 
but perceive that in this case tlie conduct of 
Barber and Fletcher, and the statements of the 
latter, stand on peculiar grounds, and are 
therefore entitled, especially when other cir- 
cumstanceH concur, to peculiar weight, • It is 
evident from the testimony of the present Civil 
Commandant of Norfolk Island, Mr. Fuller, 
the Kev. T. B. Naylor, and Assistant Commis- 
sary-General I. W. Smith, the Rev. Thomas j 
Rogers, Dr. Browning, and otliers, that Fletcher I 
painfully felt, that but for the statements of ! 
Barber, the part he took in the transaction j 
miglit have been kept out of sight, or that an op- | 
portiinity of escape at least might have been af- 
forded him. Me, too, could not be unconscious 
that the admission of Barber’s innocence would, 
by adding to the crime of which he had been 
convicted, that of having occasioned the ruin i 
and conviction of a highly respectable man, ex- 
pose him to the just abhorrence of every honest 
man, and take away all hope of mitigation. 

‘"The taociety conceive the sum of Mr. 
Barber’s offence to be that of allowing himself 
to be employed by a very wealthy and appa- 
rently respectable man, in tracing out the 
owners of unclaimed dividends, a course of 
practice which unavoidably subjects the parties 
concerned to be made the dupes of artful and 
unprincipled persons. They do not feel en- 
titled to express disapprobation of a course 
which has been adopted by men of undoubted 
^nour and integrity, and stiQ less to admit 
ttot it ought of itself for a moment to subject 
w party to the imputation of fraud, or even 
1SI|proper motives. It may be aaid that the 
pm^trator of such afrma was not likely to 
mmKM honest attorney ; but it is often the 
gseafim importance to persons enasired in 
iw&noiii {irac to iinploy and 


honourable the character of wihom cannot 

fail to avert suspicion, but who must of course 
be kept in profound ignorance of the evil eba^ 
racter of the acts to be accomplished, and in 
this consideration may be found a sufficient 
motive for the various arts which were em- 
ployed to blind Mr. Barber, and effectually 
impose upon his judgment. 

“ On the whole, the Society feel an unani- 
mous persuasion that Mr. Barber was entirely 
innocent of the fraud practised by Fletcher, 
that it is chiefly, if not wholly, in consequence 
of his being shut out by a joint indictment 
from the most obvious and certain means of 
eliciting the truth, that he has endured the dis- 
grace and misery of conviction and unirierited 
punishment, and that he is entitled to every 
assistance in his endeavour to resume his po- 
sition in society, not to speak of reparation, 
could any rej)aration he possible, or if possible, 
sufficient in such a case.” 

“ (Signed) James Nokton, President. 

Sydney y \(Stli August, 1847.” 

Wc are the more induced to take notice 
of this case in. consequence of the books 
and papers of Mr. Barber having been 
inspected soon after his conviction, by a 
very intelligent and respectable solicitor, 
since called to the Bar, who communi- 
cated to us the result of his investigation, 
and which wc published at the time. See 
L. O. for 13th July, 1844. 

BARRISTERS CALLED. 

Easter Term, 1848. 

Lincoln’s inn. 5th May, * 

John Pennell Snow, Esq. 

' Thomas Henry Marsh, Esq. 

John Harwaru Griffiths, Esq. 

Carrington Francis, Esq. 

Francis Henry Randle Wilbraham, Esq- 

Thomas Richard John Bushell, Esq. 

Theodore Judkin Du Bois, Esq. 

9th May. 

Henry Sargant, Esq. 

The Honourable Frederick Byron. 

Henry William Forester, Esq. 

Alexander Anderdon Weston, Esq. 

William Stewart Ferrers, Esq. 

Philip Jennings, Esq. 

iNNEtt TEMPLE. 5th May. 

Henry Shaw, Esq, 

George Williams Parry, Esq, 

Henry William Slierer, Esq. 

George Cliarles Cherry, Esq. 

Thomas Wood, Esq. 

Joseph Kay, Esq. 

Neill Malcolm, Esq. 

Henry Richard Woodhoase, Esq. 

Charles Morse, Esq. 

George Henry Cocmer, Esq. 

Charles Downing, Esq. 

Henry SaluAuryMdman, Esq. 

WiUiam Hemy Wflles, 

tShades James Dawson, Esq. 

Charles Gipps Bsq.j 
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Henry Wyndham West, Esq. 

Calthorpe Whitmore Richard %der^ Esq. 
Frederick Waller, Esq. 

George Edward Cottrell, Esq, 

Henry Munster, Eeq., 12th May. 

MIDDLE TEMPLE. April 20th. 

Ben. F. Mosse, Esq. 

Chas. H. Cook, Esq. 

May I2th. 

Wm. B. Mony, Esq. 

F. Gosnell, Esq. 


m 

F. Gisborne, Esq. 

M. S. Lynch, Esq. 

B. H. Howard Guiboii, Siq. 

John D. Bell, Esg^. 

J. H. Battersby, Esq. 

The Honourable Edward Drmnmoiid. 
Francis P. Campbell, Esq. 

gbay’s inn. 

Authur Rice Jenner, Esq. 

Henry Nicholas Carr, Esq. 

John Stratford Collins, Esq* 

Maurice Charles Mc^rthus Swabey, Eaq. 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BARRISTERS OF THE SEVERAL COURTS. 


ilnrlr CbanceTlor. 

Attorney-General v. Adams and others, 
June 28, 1848. 

SETTING ASIDE ATTACHMENT AGAINST, AND 

APPEARANCE FOR, A MARRIED WOMAN IN 

HER MAIDEN NAME. — COSTS. 

A married woman not holding herself forth 
as a single wornan^ hut taken in execution 
under a writ of attachment issued against 
her in her maiden name, will be discharged 
from, custody without payment of the costs 
of the application. 

An appearance entered by the plaintiff or re- 
lator for her m her maiden name vdll be 
set aside* 

If her conduct should have been such as to 
have misled the other side, the costs will be 
res^ved until the hearing* 

Mi^ Bazalgctte, on behalf of one of the desr 
feiidants, moved, under the following circum- 
stances, to discharge an order of the Vice- 
Chancellor of England, and to set aside an 
appearance which had been entered by the 
plaintiff. This defendant, who was a married 
woman, had been described in the information 
by her maiden name, and had been thus served 
with the usual subpoena to appear and answer. 
Not having obeyed this subpoena, the relator 
caused her to be served with another, and sub- 
sequently entered an appearance for her in hqj 
maiden name. No answer having been put in, 
the relator issued a writ of attachment against 
her, and under it she was taken into custody. 
The Vice-Chancellor of England had refused, 
with costs, her ^plication to be discharged 
from custody. Tne certificate of her marriage 
was produced, and it appeared from the affi- 
davits of herself, her father-in-law, and her 
husband; (with whom she had not been living 
for many years,) that the latter was still alive. 

Mr. JTteeJb opposed the present motion, and 
read affidavits to show that the relator had not 
been informed of lier, marriage; fliat she had 
been for several yearn ccdiahMng with another 
maii^ and that she >ad vaeknowledged herself 
by her maiden tmme ^en served with the two 
writs of sulmceiia and Ihe vridt attarhniefit. 
The learned cotiii^l dted Panneff v, ^ayhr. 


Turn. & Russ. 100 ; Collins v. Rowed, 1 Bos. 
& Pull. 54 ; Fordyce^s case, 2 Law Jour. K. B* 
80 ; Slater v. MiUs, 7 Bing. C06 ; and Freame 
V. Miff or d, 1 Cromp. & Mee. 54. 

The Lord- Chancellor, without calling for a 
reply, said, that in the present case there had 
not been such a holding forth of herself by the 
defendant as a feme sole as appeared in the 
cases cited. She certainly appeared to have 
been living with anybody but her husband* 
With this, however, the Court had nothing to 
do. It was (jiiite clear that she was a married 
woman, and all i)roceeding8 against her as a 
single woman must therefore be irregular. She 
must be released from custody, and the order 
of the Vice-Chancellor discharged. As the 
relator might have been misled by her conduct, 
the costs of the application would be reserved 
until the hearing. The appearance which had 
been entered for her must also be set aside, as 
asked for by the motion. 

Mr. Twells apjilied that an* undertaking not 
to bring any action for her imprisonment might 
be made a condition of her discharge, but 

The Lord Chancellor said, that he could not 
require such an undertaking from a married 
woman. If any action should be brought, it 
would be taken notice of when the question of 
costs came to be considered. 


Ftcr«€riancelloY vi afuglanlr. 

Attorney^Oeneral v. Wilson, June 7, IB4B* 

CHARITABLE GUT. CONSTRUCTION. 

Where lands were conveyed by deed to trusdim 
f&r the benefit such poor and godly 
preachers for the time being qf ChriU\» 
holy Gospel, and for such poor and goUg 
widows for the time being qf poor and fod% 
preachers of Christas holy Gospel, as dm 
trustees for the time bemy should think 
provided that ike trustees shouU ham M 
primary respmt to such objects theraqf as 
were then, or should afterwards be,m Xerih 
Yorkshire, or other noriism mumtks m 
Bngkmd, not mebsimg those in other 
pkwes wi^ aomfiies ns the irmtsm shauU 
Jtnd^wmethar dsedmi 
mm mmeysito fte/aom the 
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fiam or report he admitted^ hut s^h aeare 
poor ofid pwueljf diw^ed ond of the Pro- 
ieetont religion* jLei every almebody he 
one that can repeat by heart the Ijord*s 
Prayer, the Creed, and Ten Command- 
ments, and Mr. Edward Bowleses Cate- 
chism.** Held, that the two deeds must he 
taken together, and that English orthodox 
dissenters of Baptist and Independent con- 
gregations and Preshgteriane were the 

a ?r recipients of the charity under the 

By deed, bearing date January, 1704, Lady 
Hewley, who was a Protestant nonconformist, I 
conveyed certain estates in Yorkshire to 
trustees, upon trust for the benelit ‘‘ of such 
poor and godly preachers for the time being 
of Christ’s holy Gospel, and for siicli poor and 
godly widows for the time being of poor and 
godly preachers of Christ’s holy Gospel, as 
the trustees for the time being should think fit, 
for promoting the preaching of Christ’s holy 
Gospel in such manner and in such places as 
the trustees should think fit, for educating 
such young men designed for the ministry of 
Christ 8 holy Gospel as the trustees should 
approve and think fit, and for relieving such 
godly persons in distress, l>eing fit objects of 
her own and the trustees’ charity, as the 
trustees should think fit, provided that the 
trustees and the managers for the time being 
should, in their dispositions and distributions 
of the aforesaid charities, have a primary re- 
spect to such objects thereof as aforesaid, as 
were then, or should afterwards be, in York, 
Yorkshire, or other northern counties in Eng- 
land, not excluding those in other places and 
counties as the trustees and managers should 
think fit,” Power was given to the trustees, 
upon the death of any of them, to elect new 
ones. Subsequently, Lady Hewley conveyed 
an almshouse to the trustees of the deed of 
Jan., 1704, and by a writing under her hand, 
dated the lOtli May, 1709, she laid down cer- 
tain rules for the management of the almshouse 
or hospital, and, amongst other things, de- 
clared as follows ; — “ Let none of evil iVime or 
report be admitted into the hospital, but such 
as are poor and piously disposed and of the 
Protestant religion. Let every alinshody be 
one that can repeat by heart the Lord’s Prayer, 
the Creed, and Ten Commandments, and Mr. 
Edward Bowles’a Catechism. Let all the alms- 
people, when not disabled by weakness, duly re- 
pair to some religious assembly of the Protestant 
religion every luord’s day forenoon and after- 
noon, and at other opportunities, to attend the 
ordinances of God.” The charity, in the course 
of time, fell into tlie hands of the Unitarians, 
and an information was filed against them at 
the relation of the Independents, and in Dec., 
1833, the Vice-Chancellor, by his judgment, 
de<^ed that ministers and preachers of Uni- 
tamn belief and doctrine and their widows 
and iwmberg of their congref^ations were not 
fit o^^ts of the charity,' and he ordered the 
defoiiaiits to be removed from being trustees, 
and ifimvMaster was to fqppoint propcs^ persons 


in their places, and approve of a scheme for 
the application of the ciiarity fund s. 
cision was affirmed on appeal on the 5tli Eeb., 
1836, by Ix>rd Lyndhiirst, assisted by Mr. 
Justice Patteson and Mr. Baron Alderson. 
Afterwards a petition was presented by certain 
persons on behalf of the wliole body of ortho- 
dox Presbyterian congregations of the north- 
west of England, and another petition by 
certain persons on behalf of the United Pies- 
byterians of Lancashire, Carlisle, and New- 
castle, both praying to be at liberty to go in 
before the Master and jiropose trustees. J he 
petitions were allowed by tl-.e Lord Chancellor, 
and his decision was affirmed by the House of 
Lords, their lordships having taken the opinion 
I of the seven Common Law Judges. 1 because 
now came on on siij^pleiTiental information. 
Fourteen gentlemen had been ap])rove<l of as 
trustees and sub-trustees by the Master, all resi- 
dent in khigland. Four of them were members 
of a Presbyterian congregation in connexion 
with the established Church of Scotland ; four 
were in connexion with the Secession Church 
of Scotland ; and the rest were Independents, 
'rhe supplemental information sought to have 
it declared that the charity was only for the 
benefit of English orthodox dissenters of three 
classes, viz., Independents, Baptists, and 
English Presbyterians ; and that no members 
of the Scotch Church or Secession Church 
were intended to take any lienefit in the 
charity. 

Mr. Betliell, Mr. Stuartf Mr. Rolf, and Mr. 
Ckandless, appeared for the relators, arguing at 
very great length in favour of the Independents, 
Baptists, and English Presbyterians. 

Mr. Swarision, Mr. J. Parker, Mr.' Matins, 
Mr. Lloyd, and Mr. Broughton, appeared on 
the opposite side. * 

The Vice-Chancellor said, in determining 
the question, he was bound to loolv alone at the 
words of the deeds under which the jiroperty 
was given, and in doing so it was necessary 
for him to resort to the best evidence as to the 
meaning o/ the colloquial expressions of the 
time when the deeds were executed, and from 
what he could gather from the face of the 
deeds, it appeared to him an essentially Eng- 
lish transaction : Lady Hewley herself was 
English, she had married an Englishman, she 
dealt with English property, and all her 
trustees were English. The deeds of 1704 
and 1707 must be taken to form parts of the 
same transaction ; that was the opinion of the 
judges, and he thought it was the fair and true 
legal view of the matter, to say that the two 
deeds were so blended that they could not be 
separated. The question then was, whether 
the members of the Kirk of Scotland or mem- 
bers of the Secession Church could be com- 
prehended within the meaning of the < words 
" Godly preachers of Christ’s holy Gospel.” It 
was clear from history that, though to a cer- 
tain e:ittent the Scotcu Church had predomi- 
natedt their system of Church government had 
never been tarried into efett by law in Eng- 
huuL After tbe apt 
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pas^d tjbi^n^ c^e the hwpj 

unfijij, as it wasq^Ue4» 1691 ^ was dis^ 
soii^ea ah^utfpur years alterwards^and that si^te 
of iJitogs remained th^ sw at Lady |Iewley*a 
death* Therefore, in 1704, she was making a 
deed when the words ‘‘Godly preachers** 
would ' mean orthodox English dissenters of 
the time. That was his opinion of the words ; 
and it was singular that Lady Hewley had her- 
self expressed that the olnects of her charity 
should be selected from Yorkshire and other 
northern counties. Now the word counties was 
essentially an English term, and never used in 
Scotland, — another reason for supposing that 
the charity was intended to be a purely English 
one. It therefore appeared to him that the 
recipients of the charity must not only be of 
a particular religious denomination, but also 
must have the local character of English, and 
unless it could be shown that there was a 
residence to a considerable extent of Scotch 
persons in England, the generality of the ex- 
pression must prevail, and the charity must be 
considered as a provision for those who had 
the character of orthodox dissenters. He 
should therefore declare that the words “Godly 
preachers for the time being of Christ’s holy 
Gospel,” in the deeds of 1704 and 1707, de- 
scribed generally those who at the time of 
Lady Hewley’s death were, and these who 
thereafter should be, orthodox English mi- 
nisters of dissenting churches and congrega- 
tions essentially and substantially in doctrine 
and discipline the same as the orthodox dis- 
senting congregations existing in 1704 and 
1707 , and therefore, that orthodox English 
dissenter^ of Baptist and Independent congre- 
gations, and Presbyterians who were not 
united to or under the Kirk of Scotland, were;, 
alone entitled to take a benefit in the charity. 

VifCsCftanccHor lanCglftt 13rurc. 
Firminv, Fulham, Monday, Feb. 21, 1848, 

CONDUCT OF TRUSTEE. — COSTS. 

One of two trustees of a settlement, having 
refused to concur with his cO’-irustee in the 
transfer of the funds, the subject of tke \ 
settlement, to the parties entitled, the 
Court, considering his refusal to be ««- 
reasonable, ordered him to pay the costs of 
the suit thereby rendered necessary. 

By a deed of settlement, dated the 26th of 
December, 1821, made before the marriage of 
Harcourt Firmin and his intended wife, trusts 
of certsun sums of stock were declared, 
which had been vested in J. B. Pulham and 
Edward Boodle for the wife for life, and after 
her decease for H. Firmin for life, and after 
the decease of the survivor, upon trust to 
trantfer the same unto and between all and 
every the child and children of the marriage, 
&c., as H. Firmin and his wife should appoint, 
and in default thereof, as the survivor of them 
shoxdd appoint, and in Aefardt of appointmenti 
upon trust for all untd evelrf the ehild and chil- 
hf the* ei^iiBy to be dividinl 


tween or amongst tbeisiVif :^re than one^ and 
if but one then the Whde Sir -' toat one child ; 
the shares of sotis to be veiti^d interests on 
their respectively ^talnihg the years, 

and the shales of daughterly tO be Vested in- 
terests on their respeemely attaining that age 
or marrying. Which should first happen ; Jind to 
he respectively assigned, transferred, and made 
over to such sons and daughters, or such only 
child accordingly, as soon after the same should 
respectively become vested, as circumstances 
would permit. There were two children only 
of the marriage : — a son who died under age, 
and a daughter, Frances Caroline Maria, who 
attained her age of 21 years on the 31st of 
March, 1846. The wife died in 1824. Neither 
power of appointment was exercised. In 
March, 1846, H, Firmin and his daughter 
took the opinion of Mr. Morgan the actuary 
j as to the value of the daughter’s reversionary 
interest, and he valued it at 3,929l> They then 
requested the trustees to raise 4,000/. cash and 
set it apart for the daughter, and transfer the 
remainder of the fund to 11. Firmin, and they 
offered to execute a valid release to the trustees * 
and pay all their costs. The trustees were well 
aware of the state of the family, and that, sub- 
ject to the father’s interest, the daughter was 
absolutely entitled. Mr. Boodle was willing 
and consented to do as he was asked, but Mr. 
Pulham declined, alleging as a ground of 
refusal that he was advised that he could not 
safely do so. His refusal compelled the father 
and daughter to raise money by other means, 
and accordingly in October, 1846, they joined 
in a mortgage of their interests to secure 
2,500/. with interest at 6 /. per cent. Notice of 
this security was given to the trustees, and in 
December following Mr. Firrnui, his daughter, 
and the mortgagees, by notice in writing, re- 
quired them to transfer the fund into their 
joint names. At the same time they offered to 
execute to the trustees a valid release, and to 
pay them all their costs, Mr. Boodle was 
willing to do this, but Mr. Pulham still re- 
fused, and accordingly the suit was instituted 
by the mortgagors and mortgagees, praying a 
transfer to them. The defendant Boodle sub- 
mitted to act as the Court should direct, but 
Mr. Pulham stated that his refusal was on the 
ground of a belief that undue influence had 
been exercised by the father over the daughter, 
and that the transfer would not be for her 
benefit, 

Mr. Russell and Mr. Shapier, for the plain- 
tiffs, cited Willis v. Hiscoa:, 4 Myl. 8c Cr. 197 ; 
Campbell v. Hume, 1 Y. & Coll. C. C. 664 5 
Hampshire v. Bradley, 2 Coll. 34 ; and Knight 
V, Warton, 1 Russ. & Myl. 70. 

Mr. Wigram and Mr. Coley ShadweU, for 
the defendants, cited the cases of Playfo^ v. 
Playford, A Hare, 646 5 Qoldsmd v. QoMsmid, 
Turn. & Russ. 445 ; and Wtdtmarsh Y, RoberU 
son, 1 Y. 8c OolL G* C« 716*-' 

His Htmour said, the absolu^ title of the 
father and daughter in tbe firat ^caee, and of 
the four olainmsim depended 

on ^whel^eni^tlie Wat dead^ : whether 
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there were no other children,, whether the 
ywBoaig teidy was of ag^e, and whether no ap* 
pointment hriii been made; Kot one of. these 
points was ever disputed 04 (ptestioned. The 
only diihculty, and that made by one only of 
*fte trustees, was, that the father h^ contracted 
a second marriage, and that undue influence 
had been used. It was the duty of the trustee 
to satisfy himself that xtndue influence was not 
used, and that the daughter was to have her 
fhir share. He, however, made no endeavour 
to satisfy himself on the subject, and has not 
suggested that there was any difficulty in his 
ascertaining these points. He has acted 
erroneously, and the suit was not instituted 
without sufficient reason. 'Flie fund must be 
transferred. Mr. Pulham must pay his own 
eosts and those of the plain tills, but the plain- 
tiflfe must pay Mr. Boodle’s costs and also the 
coats, charges, and expenses of Mr. Pulham 
before the suit. 

'FirrssCfjanrrllor 21211 igrnm. 

Barrett Black. Trinity Term, 1848. 

COSTS. — ACCUMULATION. IIKIR. 

Under a direction in a will to sell real estate, 
invest the proceeds, and accumulate the 
income thereof till the death of A., and 
then to divide the fund between the mrviv^ 
ing issue of A . ; if A. survive testator by 
more than 21 years, the heir is entitled to 
the income of the whole fund from, the ex» 
piratiou of the 21 years to the death of 
A. ; and he will take it as personal, not 
as real estate. 

Where, in an administration suit, it appears 
ike fund in^ Court consists of corpus and 
accunvuiated income, during more than 21 
years from testator s death, quaere, to 
what extent the income accumulated after 
the 21 years expired is liable to the costs 
of the suit, whether the corpus and accu^ 
mulaiion within 21 years are to hear the 
costs in exoneration of, or rateably with, 
the subsequent accumulation. 

Thb testator, who died in May, 1820, di- 
rected his executors to sell his real and per- 
sonal estate, invest the proceeds, and accumu- 
late the income till the death of the survivor 
of his two sons and two daughters, and then 
to divide the fund amongst the surviving issue 
of his said children and the two children of a 
deceased daughter, per stirpes. Twenty-one 
years from the testator’s decease having ex- 
pired, and one of his sons being still alive, a 
suit was instituted for the administration of the 
estate. The personalty having been exhausted 
in payment of debts, the questions were, first, 
who was entitled to the income of the fund 
from the expiration of 21 years from the tes* 
lator’ B death ? and secondly, out of what fund 
w^osts of the suit were to be paid. 

lie Solicitor-Q^neroi and Mr. G. L* Ikuisell 
for the plaintiffs. 

Bayiey for the personat repre- 
the testator’^ hmr. 


Mr. JC. P0arker„ Mr. Temple, Mr. Wray^ Mr. 
Maule, and Mr. EJdertonyiox other partiesu. 

The first qnestion was not argneo, it heing 
admitted oil the part of the residuary legatees, 
the next of kin of the testator, and the heir-at- 
law of the testator’s heir, (who had died pending 
the suit,) that the personal representative, of 
the heir was entitled to the income of the fund 
from the expiration of the 21 years. Upon the 
other question 

The Solicitor^ General (Romilly) and Mr. G. 
L. Russell contended, that the costs must come 
out of the funds in Court, namely, the corpus 
and accumulations within 21 years, and the 
subsequent accumulations rateably. Elhome 
V. Goode, 14 Sim. 165. 

Mr. Erancis Bayiey, for the personal repre- 
sentative of the heir, contended, that the costs 
of the suit should be paid out of the proceeds 
of the sale of the real estate, and the vaUd 
accumulation as the primary fund. Eyrev. 
Marsden, 4 Myl. & Cr. 231. In Elburne v. 
Goode, the Vice-Clxancellor professed to follow 
Eyre v. Marsden upon the question of costs, 
but he decided in direct opposition to that 
case, for he ordered the costs to be paid out of 
the corpus and the accumulation within 21 
years as one fund, and the subsequent accu- 
*mulation as another fund, in the proportion 
which those funds bore to each other. In 
Eyre v. Marsden, as appeared from tlie Regis- 
trar’s book, there was no apportionment of the 
general costs of the suit, between the funds of 
the residuary legatees and the funds of the 
heir-at law’ and next of kin ; but the general 
costs of the suit were j)aid out of the fund of 
the residuary legatees, that is, out of the corpus 
and the accumulation within 21 years exclu- 
sively. I'his appeared from the judgment of 
Lord Cottenliara in the re})ort of Eyre v. 
Marsden, in 6 Myl. & Cr., and from his men- 
tioning that case in Christian v. Forster, 2 
Phill. 164 , to he precisely what his lordship 
intended. There was an additional reason in 
this case why the corpus should be applied 
before the accumulations, namely, that the 
fund was wholly the produce of real estate, 
and the corpus of real estate is applicable be- 
fore the rents, which are applied only in the 
the event of the corpus proving deficient. 

The Solicitor^ General observed, that the order 
in Eyre v. Marsden, as drawn up, was not in 
accordance with Lord Cottenham's judgment. 

Mr. Temple said, the minutes of l^rd 
Cottenham’s order in Eyre v. Marsden were 
settled with great cai*e by Mr. Treslove. 

Sir James Wigram, V. C., intimated that he 
thought Lord Cottenham intended to decide in 
Eyre v. Marsden as the Vice-Ghancelior of 
England in Elburne v. Goode supposed his 
lordship to have decided in Eyre v. Marsden ,- 
and that the question as to costs was rightty 
decided in EBume v; Goode. He. certaMy 
meant, howerer; to follow Myre v. Marsdm, 
mid< he should make the amne declaration as 
was madb by Laid/ Cottenlnun^ that ease, 
namely; Ibae the caets aMm to liw paid oot of 
the gmierd estate usdhi^^ liM 
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ktidiis ; «Eid h& should leave it to the parties to 
work out thiU; declaration^^ 


Court at 

Walker and others v. McDonald* June 7 & 
1848, 

BILL OF EXCHANGE. — SPECIAL INDORSE- 
MENT. LIABILITY OF SPECIAL IN- 

DORSER TO HIS INDORSEE. 

Where a party indorses a bUl of exchange 
specially to A., B., and C. hy name^ who 
again indorse the hilh not by name^ but 
by the title under tohich they carry on 
husiness, a presentment for payment by the 
subsequent indorsee is nevertheless a good 
presentmevU as against the party who in^ 
dorsed specially. 

After a general indorsemen.t of a hill of ex-- 
change the operation of such indorsement 
cannot he limited by a special endorsement. 

Special case. Action by plaintiffs as the 
holders of a bill of exchange, against defendant 
as indorsee. The defendant, who had received 
the bill from his l)ankers, to whom it had been 
indorsed generally, had indorsed it specially to 
the plaintiffs thus : — 

Pay Messrs. Barber, Walker, & Co. , 

« Wm. McDonald,’’ 

and then remitted it to them. The plaintiffs, 
upon receipt of the bill, paid it into their 
bankers, but did not indorse it Barber, Walker, 
and Co., in conformity with the sj)ecial indorse- 
ment to them, but indorsetl it 'I’lie Eastwood 
Company,^’ they carrying on business under 
that title. The bill then passed through 
various* other hands and ultimately was in- 
dorsed to Jones, Lloyd, & Co., who ])resented 
it according to the acceptance for payment : 
payment was refused for want of notice. 
There being on the bill a reference to (^unliffe 
& Co., in case of need./* it was prcbcnted to 
them, but they refused to pay it in consequence 
of the irregularity of the indorsement. Appli- 
cation was then made to the defendant for the 
amount, which not being paid, this action was 
commenced. 

Crompton^ for the plaintiff's. The question 
here amounts simply to this : — Could the party 
presenting the bill have given a good dis- 
chaj^e ? The case of Leonard v. Wilson^ 2 C. 
& M., 589, is an express authority. He also 
cited Smith v. C^arAre, Peake, 295. 

BoviU, for the defendant. A decision ad- 
verse to his client would entirely upset the 
usage long established amongst bankers, never 
to pay a bill unless it be regularly indorsed. 
This was not a question as to the liability of 
the acceptor, but of an indorse who indorsed 
^cially to pay to certain parties by whom 
mere had been no presentment, and, as it 
would appear in the hill, there had been no 
presentment by any person entitled to demoud 

* The eaBe.wafl not again actendoned, it bdmg 
fimnd,; ae the r^orter dm mfiiniwd,. diot 
wiudb fond was scarce^, if at aU, more 
Hkmn snffioent for die paymeiit of the costs. 


payment. Suppose Barber, Walker, md ^ 
nad never indoraiKi the bill, but passed it hy 
delivery only,, no subsequent holder could tove 
claimed as against them. [Alderseu^ Bw 
say it must be such a presentment as would 
make the present defendants liable upon pre- 
sentment by the holder.] That was what wp 
contended for. The defendant Was liable omy 
upon the contract which he had entered into,— 
a contract that if Barber, Walker, & Co., or 
any person claiming through them, should n<^ 
be paid upon presentment of the bill, ana 
notice thereof should be given to the defend- 
ant, he would pay it. Now if the indorsements 
had been set out fully in the declaration ac- 
cording to the old form of pleading, this 
liability on the part of the defendant could 
never have been made to appear upon the de- 
claration, and consequently cannot now under 
the present form of pleading be made out by the 
evidence. [Pollock, ij. The difficulty here 
arises from a special indorsement following a 
general indorsement. I have always under- 
stood that the special cannot operate to re- 
strain the general indorsement. Crompton* 
That is the point decided in Smith v. Clarke,} 
That was an action against a previous indorser, 
not against the persqp who indorsed specially, 
therefore distinguisliahlc from this case. Here 
the defendants hy their iudorseraent say, we 
will pay you or your order if you indorse it. 
The*, defendant does not indorse, inasrnucli as 
an indorsement by A, B, is not a good indorse- 
ment by C. D. ; therefore, the condition pre- 
cedent to the fulfilment of the promise was 
not performed, and unless the plaintifif can 
make out a title through the special indorser, 
the special ind/irser is not liable- 

Crompion, in reply. The Custom of bankers 
is not of that general character contended for ; 
it is a rule established for their protection to be 
carried out under circumstances when they 
have no knowledge of the parties presenting 
the bill, but if the bankers know those parties, 
they pay the bill. In Leonard v. Wilson, it 
was contended the bankers paid at their own 
risk ; but Lord Lyndhurst, C. B., said no, that 
the party might have maintained an actmn 
upon refusal. The fallacy on the other side 
arises from saying that the presentment must 
be by somebody under the special indorse- 
ment. If there had been no indorse^nt 
in blank, the presentment would have been 
perfectly good as against tlie present de- 
fendant, because it would have been by a 
person capable of giving a discharge. Thew- 
fore, aS' well upon the authorities as upon the 
general principle, the plaintiflfe were entity ta 
recover. 

Cur. ad, mtim 

Pollock,, C. B., June 8th,. now gave pjuiffmoL 
And sifter stating the facts, said, — The questions 
are, was the bill duly presented for paymentB was 
the acceptor bound to pay the bill upon that 
presentment? We tfiink hie was, and that the 
case of Lmmusd v;. inTthow is fmekely inpmt. 
In that ouii^thir qaeB Const 

was neeftisa]%iii1^^ WfaiO; is the iiabiiilt 
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indorser takes upon himself? It is venient to have two sorts of presentment^ one 
thiSj.*^! promise to pay any one aothotised by to bind a certain class of indorsers, another^ 
my special indorser to receive the money, if another class of indorsers. Upon the authority 
the acceptor fails to pay. The special indorse- of Leonard v. Wilson, and upon the concurrent 
ment, under the circumstances, makes no dif- opinion of Westminster Hall upon this matter, 
ference wluitever. It would be most incon- we think the plaintifTs are entitled to recover. 


ANALYTICAL DIGEST OF CASES. 

RBPORTBD IN ALL THE COURTS. 


Euio of 


{[For the previous Sections of this Series of 
the Digest in the present Volume, see 
Law of Attorneys, p. 18. 

Law of Wills, p. 37. 

Courts of Equity, 

Construction of vStatutes, p. 58. 

I^w of Property and Conveyancing, p. 75 , 

Principles of Equity, p. 103. I 

Pleadings, p. 121. 

Evidence, p. 149. 

Practice, p. IG9, 190. • 

Bankruptcy, p. 213. 

Lunacy, p. 21G.] 

affidavit of debt. 

A plaintiff making an affidavit of debt under 
the 5 & G Viet. c. 122, should claim what re- 
mains due to him after giving credit for what 
is due from him to the defendant. Where a 
plaintiff* erroneously made an affidavit of debt 
claiming 10/. more than was really due, but the 
mistake was explained by the particulars of de- 
mand annexed to the affidavit, the Court re- 
fused to allow the defendant his costs of suit 
under the 19th section of the act. Wilding v. 
Temperley, 36 L. O. 54. 


amending bill. 

upon the allowance of a demurrer, the ques- 
tion of cost.s and liberty to amend are in the 
discretion of the (knirt ; and for the jiurpose of 
determining them, the Court, to some extent, 
has regard to the statements in the hill, though 
admitted only for the purposes of the demurrer. 
Schneider v. Lisardi, 9 Beav. 461, 

See Security for Costs. 


APPEAL. 

Where, after the trial of an issue directed by 
the Court below, the party who failed appealed 
from order directing it, the Lord Chan- 
cellor, in reversing the order and directing a 
new ime, refusea the other party the costs of 
^ appeal, but reserved them. Parker v. 
Mmell, 2 Philh 453. 


^ CONTEMPT. 

# ^ he proceedings under an ordei 

%# !.***^*”” not irregiflar, be- 

C«liii «tae party prosecuting them may be ii 


contempt during part of the time. Newton v. 
Ricketts, 36 L. O. 11. 

COUNSEL. 

Hearing of cause. — On taxation of costs as 
between party and party, the costs of a brief 
on the hearing for a junior counsel who drew 
the pleadings, but was subsequently called 
within the Bar, will be allowed, notwithstand- 
ing briefs on the hearing were also delivered to 
another Queen’s counsel and a junior. Carter 
1 V. Barnard, 3G L. O. 118. 

COURT OF REQUESTS. 

1. Suggestion. — At the time the debt, for 
which an action was brought, was contracted, 
the plaintiff* asked the defendant where he re- 
sided, and was told by him that he resided at 
No. 4, Manchester Buildings, in consequence 
of which the goods were sent there, and re- 
peated conversations were had with the de- 
fendant there, in none of which did he give 
the plaintiff any reason to think that he had 
any other residence. The writ described him 
as of Manchester Buildings, and to thoi-writ he 
appeared and pleaded, and no objection was 
made to the description of the residence until 
after trial and verdict : Held, on motion to 

j enter a suggestion under a Court of Requests’ 
j Act, that the defendant was precluded from 
showing that in point of fact he resided else- 
where, and within the jurisdiction of the Court 
of Requests : Held, also, on motion to set aside 
the taxation of costs, the final judgment signed 
on the above verdict, and writ of execution 
issued, that, as there was no suggestion on the 
roll, the plaintiff’s judgment for costs was, on 
the face of it, regular. Banks v, Newton, 4 
D. Sc L. G32. 

2. The Isle of Wight Court of Requests Act, 
(46 G. 3, c. Ixvi., 6. 40,) enacts, that ‘"if any 
action for any debt recoverable by virtue of 
this act in the said Court of Requests, shall be 
commenced in any other Court, the plaintiff 
in such action, &c., "* shall not, by reason of a 
verdict for him,” &c., “ or otherwise, have or 
be entitled to any costs whatever.” A writ of 
summons was sued out in this Court on the 
Ist of Dec., 1846, for a debt recoverable in the 
Court of Requests, but was not served till the 
2dth of March, and judgment by default signed 
on the 20th of April following. On the 22nd 
of March, a County Court was substituted for 
the Court of Requests, under the 9 & 10 Viet, 
c. 95 : Held, on motion to enter a sUg^stion 
to deprive the plaintiff of costs, under the 
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Court of Requests’ Att^ tUat that act was not 
repealed by the 9 & 10 Viet, c. 95, b. 5, so far 
as irelated to the depri^bg the pliaintifPs of 
costs* 

Held, also, that the motion was not too late, 
although judgment by default had been signed 
in an action of debt, and execution issued. 
Warburg v. Read, 5 D. & L. 71. 

Case cited in the judgment: Burbidge v. Marvin, 
1 D. & L. 605. 

COUNTY COUBT. 

1 . Bill of Exchange, — Suggestion to deprive 
plaintiff of costs, — The plaintiff brought an ac- 
tion in the Superior Court against the defend-- 
ant, as the acceptor of a bill of exchange for 
12Z., and obtained a verdict for that amount, 
upon wliich an application was made to enter a 
suggestion on the roll to deprive the plaintiff of 
his costs under the 129th section of 9 & 10 
Viet, c. 95. The affidavit stated all the facts 
necessary to show that the defendant .was en- 
titled to be sued in the County Court of Clerk- 
enwell, but omitted to state that the judge who 
tried the cause did not grant a certificate to the 
plaintiff, that the cause was a proper one to be 
brought in the Superior Court, an objection 
being taken to the affidavit on this ground : 
Held, that it was not necessary for the defend- 
ant to negative that fact, for it being in the 
nature of an exception, should come from the 
plaintiff, if he relied on it, to show that the cer- 
tificate had been given. 

Held, also, tliat bills of exchange are included 
in the general words of the 58th section, and 
not being within the excepted cases, the defend- 
ant was entitled to enter the suggestion under 
the 129ih section to deprive the plaintifl'of his 
costs. Eind V. Rhodes, 30 h, O. 69. 

2 . Suggestion to deprive of costs, — hisuffi^ 
ciency of affidavit, — ^To support a rule for enter- 
ing a suggestion upon the record, in order to 
deprive a plaintiff of costs, under ih\‘ County 
Courts’ Act, 9 & 10 Viet. c. 95, s. 129, the de- 
fendant’s affidavits must negative the causes 
specified in the 128th section, and by a refer- 
ence thereto, excepted from the operation of 
the 129th section, which takes away the right 
to costs, Meetan v. Nichols, 36 L. O. 149* 

3. The affidavit in support of a rule to enter 
a suggestion to deprive a plaintiff of costs 
under the County Courts* Act, 9 & 10 Viet. c. 
95, s. 129, must show that the cause of action 
arose within the jurisdiction of the County 
Court within which the defendant dwelt or 

* carried on business at the time of the action 
brought, as required by the 128th section. 
Bailey v. Robson, 36 L, O. 168. 

4. Where the affidavit in support of an ap- 
plication to enter a suggestion on the record to 
deprive the plaintiff of costs, under the 9 & 10 
Viet. Oi 95, omitted to state that the defendant 
was within the jurisdictioh of the Small Debts 
Court, at the time of thp action brought 
He2d, that it was insufficii^nt to w^ 
grahtiiig of a rule to 'entfer the /suggest 


ntaMtsiatKG bill. 

C(^ts of -A defendant, whose motion 

to dismiss was answered by a replication, re- 
fusing to accent costs for preparing and serving 
the notice, ana proceeding with bis motion, it 
was refused with costs, minus 20s. Wright v. 
6 Hare, 109# 

Case cited in the judgment: Piper v. Oittens, 
11 Sim. 282. 

EXECUTION POH COSTS ONLY, 

Writ of error, — As to whether the stat. 7 & 
8 Viet. c. 96, 8, 57, operates to protect a plain* 
tiff vfho had been nonsuited from being tdken 
in execution under a ca, sa, for costs. Queers. 

In such a case, however, the Court refused 
to treat as frivolous a writ of error founded on 
the award of a writ of ca, sa, in the record ot 
judgment, and to allow the defendant to issue 
execution notwithstanding. Newton v. Lora 
Albert Conyngham, 35 L. O. 614. 

EXECUTORS. 

On an application under the 3 & 4 W. 4, c. 
42, s, 31, to exempt plaintiffs who are executors 
from costs, the Court will not look so much as 
to whether the plaintiffs have proceeded bond 
fide in the action, and with a fair and reason- 
able belief as to the justice of their claim, as to 
whether the defendant has been guilty of any 
misrepresentation or deception to induce them 
to bring their action. 

Mere silence by a defendant as to the nature 
of his defence, is not sufficient ground for such 
an application, although it may have induced 
the plaintiffs to proceed with the action. Birh* 
head v. North, 4 D. & L. 732. 

Csiso cited in the judgment : Southgate v. Crow- 
ley, 1 Bing. N. C. 522 ; 1 Scott, 374. 

IMPEKTlNKNdE. 

Petition, — A mere suggestion by couiitbel 
that a petition is impertinent by reason of its 
length is not a sufficient ground for the Court 
to proceed under the 122nd Order of May, 
1845, to make the petitioner pay the costs 
occasioned by the unnecessary or improper 
parts of the petition. Exparte Gotobed, 35 
L. O. 589. 

INJUNCTION. 

See Patent, 

LANDS CLAUSES CONSOLIDATION ACT. 

Where a railway company purchase lands 
belonging to a tenant for life, but subject to 
an annuity in favour of two persons prior to 
the estate for life, on a petition for payment of 
the purchase-money out of Court anci iitvest- 
ment, the railway company ordered to pay:, the 
costs of both the annuitants. In re the 
and North-Western Railway Company, 36 U O. 
11 , 

VATEKT. 

Injunction, — Upon the invasion of a patent 
right, the party compkimi3ig has a right to the 
prptection p( ^0 injunqtfo^ although the othar 
pariy ^ no furth^,in- 
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fHiuremeirt, andmay olfijrto pw the costs of 
f i l — the lull ; and if the defrodant do not, 
T dH* teiliiMAton obtained, offer to pay the costs 
of i!^ ihe plaintiff may briag the suit to a hear- 
and will be entitled to the coats of the 

vSta 

Qmre, whether in such a case iihe Court 
wiU jarivc an account of damages^ Qea/ry v. 
Norfouy I De G. & S. 9. 

PAUPER. 

JEqnity of redemption. — A. plaintiff, suing in 
formd pauperis, brought his hill to redeem two 
estates, but was held to be entitled to redeem 
one only, and the mortgagee was allowed to 
add his costs of the suit; in re8i)ect of both 
estates, to the |)ririciT)al and interest due to him 
on the security of the redeemable estate. 
’Bukdidor v. Mtddkton, 6 Hare, 86. 

PETITION. 

See Impertinence ; Stop Order, 

RE MANET. 

In trespass, the defendants pleaded four 
pleas, one of which was bad. The cause stood 
for trial at the Summer Assizes, 1844, but was 
then made a remanet. Hie defendants after- 
wards obtained leave to amend, by substituting 
another plea in the room of the bad one, on 
payment of the costs of the amendment, which 
were paid, 'fhe cause was tried at the Spring 
Aaeizes, 1845, when the defendants had a ver- 
dict on the issue on the amended ])lea, and the 
plaintiff on the other three issues : HeMy that 
the plaintiff was entitled to the costs of the 
remanet. Waller v. Black lock, 15 M. & W. 
716. 

SECURITY FOR COSTS. 


admhnierterefl m'fhe cause, is not bound to serve 
the parties interested in the estate with a war- 
rant to attend the taxation, but may proceed with 
the taxation, serving the plaintiff only with the 
warrant. Lauder v. Inyersole, 6 Hare, 73. 

2. Notice, — A notice of taxation dated 23rd 
February, for fo-tnorrow," was put throng 
the door of the office of the plaitittff’s attorney, 
between 7 and 8 o^clock in . the evening of the 
24th, no one being in attendance. The clerk 
on receiving it the next day, supposed from the 
date of the potice, that the time for taxation 
had passed : Held, no ground for reviewing the 
taxation, and that the notice was sufficient. 
Grant v. Mackenzie, 5 D. & L. 129. 

3. Reniew, — Where, in an action for defa- 
mation, in rvhich the declaration contained three 
counts, a verdict passed at the time for the de- 
fendant on the issue of not guilty as to the two 
first counts, and for the plaintiff on the issue of 
not guilty to the third ; and for the plaintiff on 
certain special pleas of justification ; and judg- 
ment for the plaintiff on the issue if not guilty 
to the third count, was afterwards arrested, on 
the ground of the insufficiency of the count : 
Held, on motion to review the taxation, that 
the defendant was not entitled to the general 
costs of the cause. James v. Brook, 4 1). & L. 
577. 

4. Submission of defendant to plaintiff* s de- 

mand, — Interlocutory application, — Where a 
bill had been filed, and the defendant there- 
upon submitted to the demand of the plaintiff ; 
on an application liy the plaintiff that the costs 
of the suit might be taxed and paid by the de- 
fendant, without any further proceeding in the 
cause being taken, order made accordingly. 
Winter v. Vizetelli, 36 L. O. 53. ^ 

See Contempt. 


Demurrer. — Afnendment , — An order for the 
plmntiff to give security for costs may be ob- 
tuaned, as of course, upon a statement showing 
that he is out of the jurisdiction, introduced by 
amendment after a demurrer allowed, although 
the defendant, knowing the plaintiff to be out 
of the jurisdiction, has previously permitted 
him to proceed in the cause without requiring 
security. WylUe v, Bllice, 36 L, O, 165. 

SMALL debts’ ACT. 

See County Court. 

stop order. 

Where a petition was presented by parties 
entitled to a fund in Court which had become 
distributable, for payment to themselves and a 
mortgagee, on a stop order being applied for 
by the mortgagee, he was refused the costs of 
his application. Hoole v^ Roberts, 35 L. O. 
560. 

suggestion;. 

See Cowr^ of Requests ; County Courts., 

TAXATION. 

I. Semnee of warrant — Partiee, — defend- 
ai^ against whom the bill has been dismissed 
be paid by the plaintiff, and re-^ 
mvad bf the plaintiff out of the estate to be; 


TRUSTEE, 

1 . Fraud alleged, hut not proved. — A bill 
contained allegations of great fraud against 
trustees, which all failed. The trustees were 
removed, but not, however, on the ground of 
misconduct ; Held, that they were entitled to 
the costs of the whole suit. Passingham v. 
Sherhorn, 9 Beav. 424. 

2. Account . — Charity , — Though a trustee 
for a public charity is not called on for 20 
years by the body to whom he is accountable to 
account, yet it is his duty to render his ac- 
counts to such body, without requisition ; and, 
if he do not, he is liable to the costs of an in- 
formation filed to compel an account, even 
although in the result the charity prove to be 
indebted to such trustee. 

A trustee for a charity, against whom an 
information was properly filed, made a case by 
his answer, from which it must have been 
manifest that the trustee was not a debtor to 
the charity, and that the result of taking the 
accounts would not be of advantage* to iihe 
charity. A decree was nevertheless sought and 
obtained, directing the accounts to be taken : 
Held, that no costs subsequent to the hearing 
ought to be given on either side. Attorney* 
General v. Cf^bs, 1 De 6. & S; 156. 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURDAY, JULY 22, 1848. 


' Quod inagis ad nos 

Pertiiiet, et nescire malum est, agitamus.” 

HauAX* 


OPERATION *OF THE COUNTY 
COURTS. 

Thk proverb that a new broom sweeps 
clean,” is contradicted by the new County 
Courts. They jre amongst the latest 
creations of the spirit of legal change. 
Little more than twelve months have 
passed since they came into oj)eration, and 
they have excited as great a variety ol‘ 
complaints, and as large an amount of 
dissatisfaction, as any legal institutions ©f 
the longest standing. The representatives 
of that branch of the government, within 
whose department the superintendence of 
such matters lies, frankly admit the evils 
with which the present system is fraught, 
but they have not been able to determine 
upon the appropriate remedy, and it now 
seems more than probable, that another year 
will elapse before any measure is passed for 
altering the constitution or practice of the 
County Courts* 

One of the grievances lately brought 
under the consideration of parliament has 
been, the inability of suitors to procure the 
necessary advice and assistance, by reason 
of the non*residence of the clerks in the 
Court towns. Sir James Graham alluded, 
in the House of Commons, to an instance 
in which a County Court clerk resided 
abov6 60 miles from any town in which a 
Court was holden, and the Home Secretary 
admitted that his attention had been di- 
rected to similar instances, and that he was 
in communication with the jndges of the 
County Courts on the subject. We appre- 
VoL. xxxYU No. 1,063. 


head it will be found in this case, as in 
many others, that the fault rests rather 
witii the law tlian the officer. As these 
Courts are now constituted, it does not 
seem to be reasonable to expect that a com- 
petent person should be found in every 
("ourt town, to perform the duties which 
devolve upon , the clerk, and if the officer 
does not reside in the town or its immediate 
vicinity, so as to be enabled to attend every 
day during office hours, it seems to be very 
immaterial, so far as the public are con- 
cerned, how far from th€ town he may 
reside. 

The 21tli section of the act (f) & 10 Viet, 
c. Oo,) provides, that for every Court there 
shall be a clerk, who shall be an attorney, 
of one of the Superior Courts, appointed by 
the judge, subject to the approval of the 
Lord Claiucellor ; and until otherwise di- 
rected by her Majesty, with tlie advice of 
her Privy Council, every sucli clerk shall 
be paid by fees, and in cases requiring the 
same, such asmstant clerks as may be ne- 
cessary shall be provided and paid by the 
clerk of the Court. By the following 
sections it is further provided, that in 
populous districts the Lord Chancellor may 
direct two persons to be appointed to 
ente jointly tlie office of clerk, dividing the 
duties and emoluments ; and, in case of 
illness, &c., the clerk, with the approval of 
the judge, may appoint a deputy. The 
duties of the clerks are thus described by 
the 27 th section : — ^The dierk of the Court, 
with such assistant clerks as aforesaid, shall 
issue all summonses, warrants, precepts, 
and writs of execution, and register all 

N 
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ftud ke©p tlic Sl'st Ifec^inWt* Iftst, in ttie Chester 

aif all fees and fines paid or payable, and of district, amounted to !?^U.94, in tlie 
intp and out of DorsfetkKiVe district, bnl^ 717/., ^ssum-r 

sball biiter an account of till such f6ea, fines, ing that a clerliif was eoinpelled to keep half-/ 
and mbhies in a bookke^t fot that purpose, a-dozen assistants— a. single clerk in each 
add at such times as diredted submit his of six towns— how iS it possible he codid 
accounts to be audited or settled by the provide and pay competent persons qut of 
treasurer. For the discharge of these the fees provided by the act, and find a 
onerous and multifarious duties the clerk, reasonable compensation for liis own labour 
ns our readers are avr&re, is paid by fees, and responsibility out of the surplus ? 4^ 

taken according to a schedule annexed to may be expected, in many instances, petr 
the act, which fees may be reduced, but sons are louiid acting as assistant clerks 
cannot be augmented, by the Secretary for who are, from want of education and experi- 
the Home Department, with the consent of ence in matters connected with the admi’? 
the Treasury. As already stated, it is pro- nistration of justice, not only wholly inca- 
» vi^d that her Majesty, with the advice of pable of usefully advising or assisting 
the Privy Council, may order the officers of others, but who arc positively incompetent 
the Court to be paid by salaries instead of to discharge the ordinary routine duties of 
fees, hut that tlie greatest salaries receivable the office. 

shaU be 1,200/, by a judge, and (500/. by a The consequences of this unsatisfactory 
clerk, exclusive of all salaries to his clerks state of things will be aggravated by the 
employed in the business of the (.ourt, and decision of the Court of Queen*s Bench, in 
other expenses incidental to his office, a case of Eocimrte Lee, in which judgment 
^s, 39 & 40,) but the advisers of the was pronounced shortly before the de- 
Crqwn have not yet thought fit to recom- partiire of the judges on circuit. In that 
mend the exercise of the power conferred case an attorney was retained for a client 
by the sections last referred to. in the County Court in a case where the 

The system of payment to officers by damage amounted to more than 40 a\ and 
fees, condemned and abolished in the Su- less than 5/. He sought to charge his client 
perior Courts, where everything is within for the services actinilly performed accord- 
the knowledge and observation of the public ing to the usual scale of clmrges, but upon re- 
and the legal profession, was ’ deemed suit- ferring the bill of costs to the Master for 
able and adopted in respect of the officers taxation, that officer was of opinion that 
of the County Courts, which are often held he was prohibited by the act from j^i^owing 
in remote localities, frequented by suitors a larger sum to the attorney under any cir- 
not always of jthe most intelligent class, cpmstances than 10^. Tlie Court of 
and rarely attended by professional men of Queen’s Bench, .after taking time to de- 
stauding or respectability. In some dis- liberate, came to the conclusion that the 
tricts the clerk has a dozen or even a Master had put the true construction upon 

S eater number of Court towns to attend, the 91st section; and that no attorney 
e conceives he performs his duty by was entitled to recover from his own client, 
attending the Court when the judge is pre- any more than from the adverse party, a 
sidings find exercising a general superin- greater sum than was provided for by the 
tcndence over his assistants. An office act. 

must be opened in each town, however, for The provision which admits of this con- 
issuing aummonses and warrants, paying struction, as we had before occasion to re- 
and reaving money, and the performance mark, is framed in direct opposition to the 
of the various other duties whicli do not recornmendationofthcCommoiiLawCom- 
require the personal presence of the judge, missioners, who, in their fifth report, re- 
in e|U?h Court town of a district, therefore, ferring to this subject, say “ In the 
there must be an assistant clerk, who is arrangement of costs it is necessary tO; 
paid by the clerk of the Court out of the guard against two extremes, each of which 
fees receiTed under the act, and the return would be attended with mischic/ to the 
presented to the House of Commons some suitor ; for whilst the practice of an inferior 
short time since, shows that the fees re- Court must be regulated by a principle of 
ceived by each derk are most unequal, and strict economy, it is of importance to guard 
bear no proportion to the number of towns against the mischief which would result 
comprised in his district, or the number of from such a reduction of costs as would ue- 
as^tants he is compelled to employ;, cessiuily exclude the moi% respectably^ 
Tbiei/Olerks’ fees in nine months, ei^iiig on- members of the professioh^^ 
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suits, and t^royr the j^usines? into th«,l»aa^^^ competei^ 

of needy and vmprincipled praodUoner^.’’ tive,, and evi^^ pikh tiw' * 

Again they say,—** It appears to us, after wants of sooi^y, that <iit i* deitnhle its 
nmeh oondderation, that professional aid operation shqula. ha npiwflraaHy? fidt '^nd 

in the conduct of a cause, even where the understood. ■ ' : i > . 

dOnaand does not exceed 5^., ought not to 

be excluded; and to require all t? appear THE BANKRUPT LAW C0N80MDA- 
and plead their causes in person, without TION BILL, 

regard to age, sex, condition, or mental — _ ' ^ 

capacity, would frequently be productive of Wb understand that the Select Committee' 

hardship, if not of positive injustice.” The to which the House of Lords referred this 
act has been framed so ns to produce, not bill, Has commenced its labours; aud dhat 

only the mischief and injustice which the there is some probability of a report heii^ 

Common Law Commissioners suggested as made before the termination of the present 
certain to occur, if respectable practitioners Session. The sooner all the information 
were excluded, and parties left to conduct that can be collected is obtained the better, 
their own causes, without reference to the but we should greatly regret anything like 
relative capacity and integrity of the indi- precipitation in a matter of so much im- 
viduals, but an additional element of evil portance, and which has already been the 
has been introduced, by paying tlie officers subject of such reiieated disappointraettta. 
of the Court upon a principle and in a The evidence taken during the present 
manner, which causes the least affluent and Session should be printed, and the bill r«i- 
most numerous section of the community to introduced at the commencement of the 
associate in their owji minds the administra- next Session. 

tion of justice and the exactions of the As the framer has taken for his modd 
chandler’s shop. in point of form the bill drawn bv the 

It appears by tlie return already alluded Criminal Law Commissioners, it would he 
to, that in the course of nine months the desirable that the course pursued in obtain* 
amount of fees received in the County ing information and suggestions from prac- 
Courts was not less than 255,437/., whilst tical men by the Commissioners should be 
the number of plaints that reached a adopted with regard to the Bankruptcy 
he*aring did not exceed 276,000. More Law Amendment Bill. The Commissioners 
than half of the whole number of caused a number of questions to be framed, 
plaints entered were for suras not exceed- relating to different branches of their in- 
ing 21 . ; so that, upon an average, nearly ' quiry, which were numerically arranged, 
1/. has been paid in fecs*for every cause printed, and sent round to every person who 
that came to a hearing. From the in- was suggested as capable of giving, or 
genuity which we understand is displayed willing to give, assistance. By this meuis ; 
in multiplying the occasions upon which a fund of information, ana some most 
fees are .payable, aud the exemplary dili- valuable suggestions, were obtained, which 
genoc manifested in the collection, we should might probably have been lost, but for this 
not he surprised to find that the return for mode of proceeding. 

the second nine months, which will termi- The practice varies so much before each 
nate on the 30th of September, exhibits an of the Commissioners, and the rules pro- , 
augmentation in the receipt of Court fees, pounded and acted upon are, in general, «> ; 
sufficient to render a Chancellor of the Ex- vague, ill-defined, and contradictory, that 
chequer, susceptible of ordinary weakness, we doubt if any individual, however obserV- 
envious. The longer the fee system is con- ant or intelligent, can be said to be a master ; 
tiuued the more unwilling will the officers of every branch of the subject. On the 
of the County Courts be to fall back upon other hand, we are satisfied that 1K> person ’ 
the limited salaries provided by the act, and who has practised in bankruptcy, ekher ul.; 
should it endure much longcrj no doubt its a barrister, a solicitor, or even aa lUb 
abolition will be followed by a claim for countant, could fail, if he thought flL to 
compensatioD. suggest alterations whiclt wotdd be at tewrt 

Terhaps it is not to be regretted that the deseiving of consideration. If Corn- 
government do not propose any immediate missioners and their officers snee file only 
luneudment of the County Courts Act. ITie persons to be consulted, widiont meaning 
principle upon which it was framed, of dis- them any disrespect individual^ - or col- 
coiintenancing, and in effect prohibiting, lectively, we are satisfied the bill before 
suitors from obtaining the assistance of parliament will be as unsatisfactoiy to the 

N 2 
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pTOfesittOO aiid the public as any of its From I5>000/. to 20,000/^, 20/. This is 
pfodeoevsors. 25. 3rf. per cent.*^ 

Whilst alluding to this subject, we may The suggestion is, that an even sum of 1 
refer to ii communication from an intelligent per cent, be iniposcd, or more, if an in- 
correspondent, who expresses some well- creased revenue be required, 
founded doubts, whether the statement A covenant for payment of money is ex- 
made by Lord Brougham in the House of empt frotfl the ad valorem duty, although 
Lords, as to the number of appeals from in its legal effect this security is scarcely 
the decisions of the Bankrupt Commis- distinguishable from a bond; it is sug- 


isioners, as mentioned in our last miniber, 
ante, p. 218,) can be correct? His lordship 
is said to have stated, that the average 
number of appeals did not exceed fifteen 
annually, and our correspondent suggests,’ 
tliat this statement could only have referred 
to appeals from the decisions of a single 
Commissioner to a Subdivision (>ourt, and 
not to the cases in which an appeal is 
taken upon petition to the Court of Vice- 
Chancellor Knight Bruce, exercising the 
powers of the ( -ourt of Keview, under the 
act of last Session, (10 & 11 Viet. c. 102, 
s. 2)/ It is truly observed, that bankrupt 
petitions appear in the Vice-Chancellor’s 
paper, two days in every week, and that the 
average number is between a dozen and a 
score. A majority of those petitions relate 
to disputed adjudications, the admission or 
rejection of proofs of debts, and other 
matters previously determined by a Com- 
missioner. The aggregate number in the 
course of the year must greatly exceed the 
number which Lord Brougham is supposed 
to hare stated, and, upon consideration, it 
is quite obvious^that his lordship lias been 
misreported in this matter, or w’as misin- 
formed as to the fact. 

INEQUALITY OF THE Sl’AMP L^Wa 

SUaGSSTKI) AMENDMENTS. — CKIITIFCATE 
DUTY. 

A ^‘London Solicitor’’ has sent a 
cimibir to his brethren, showing the un- 
equal bearing of the existing Stamp Laws, 
with suggestions for their amendment. He 
observes, the larger the transaction tlft? 
better in general can it afford the tax, but 
that justice seems at least to require the 
equality of taxation. 

We shall aelecst some of his examples, 
showing the vast disproportion both of the 
tax on small and on large sums : 

** On a hand or on tx^ari'ant of attorney given 
ae security for payment of money the duty 
on a sum of 60/. and not exceeding lOOt is 
1/. 105. 

This is a medium rate of 2 per cent. 

Erpin 300/, to 500/., 4/. This is 1 per cent. 

From 500/. to l,ooo/., 6/. This is 135 . 4i/. 
per cent. 

From 4,000/. to 5,000/,, 9 /, This is 45 . per 

cent. 


gested it should be subject to the same 
duty. 

It is also recommended that the duty on 
mortgages should be on the same scale as 
on bonds — 1 per cent. 

With regard to settlements, it rtfpears 
that on sums under 1,000/., the duty 
amounts to a per centage of 7s., whilst on 
all sums above that amount it averages 
25. 3rf. It is ])roposed on this class of 
deeds to make an equal rate of 2^ per cent., 
and it is urged, tliat as settlements are as 
effectual for the devolution of personal pro- 
perty as wills, these shSuld, therefore, at 
least pay the same duty as probates, if not 
a higher one, since they are the means of 
evading legacy duty. 

On settlements of railway stock or shares, • 
which are at present exempt from duty, a 
rate of 2|- per cent, is suggested to be im- 
posed. It seems that this description of 
property w'as not contemplated when the act 
was passed. * 

The probate duty on personal property 
is also levied on an unequal principle. 
Thus,— 

On 200/. anf! not exceeding 300/,, the 
iriedium rate is 2/. per cent. On 4,000/. and 
not exceeding 6,000/., it is 1/. 15s. On 16,000/. 
and not exceeding 18,000/., it is 1/. 135. On 
4.6,000/. and not exceeding 5(),(X)0/., it is 1/. 85. 
On 90 , 000 /. and not exceeding 100,000/., it 
is 1/. 85. On 700 , 000 /. and not exceeding 
800,000/., it is ]/. 85. And on 1,000,000/. and 
upwards, it is 1/. 105.” 

It is proposed that sums below 200/. 
should he exempted, and that an equal rate 
of 2 per cent, should be imposed on all sums 
above that amount, — less if an additional 
revenue is not required, and more if an ad- 
ditional revenue be required. This is the 
more reasonable since equality in taxation 
is recognized already in the legacy duties 
which arc assessed at an equal rate, whether 
the property be large or small. If any dis- 
tinction is to be made, it might with jpstice 
be on a scale increasing with the amount of 
the property. 

By the re-adjustment of these Stamps^ 
the Annual Certificate; I)nty might be 
abolished, without injury to revenue. 
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THE ANNUAL CERTIFICATE TAX. 


It will doubtless have been observed in 
the public journals, that on Tuei^ay last, 
the 10th instant, when Lord Robert Gros-j 
venoF s motion for bringing in the bill to j 
repeal this tax stood first upon thc 4 Ust, the 
House was counted out/' and the potion 

dropped/^ The List of Members in the ^ 
House at the time it was counted is not 
quite correct, for we know of the presence 
at least of two solicitors whose names arc 
omitted. 

These delays are most unfortunate. It 
may be no consolation, but it appears that ‘ 
the government itself, with regard to many 
of its own projects, is in no better situation 
than the attorneys. The Prime Minister is 
already obliged to defer until another Session 
the iurther consideration of several import- 
ant measures, such as the Navigation Laws, 
the Jewish Disabilities, the Law of Election 
in Ireland ; and it is not improbable tiiat 
other bills will be lost before the close of | 
the Session. 

We understand that the Chancellor of 
the Exchequer \vill not consent even to the 
introduction of the Bill to Repeal the Cer- 
tificate Duty ; for wliilst it seems that he 
cannot deny the objectionable nature of the 
tax, inir the justice of the claim to redress, 
he thinks there arc other taxes equally or 
more entitled to remission, and apprehends, 
if he assents to the introduction of the 
measure, tliat it may gain some precedence. 
The Right IIonourni>le Gentleman iniglit 
provide against this inference by such state- 
ment as he may feel justified in making ; 
but we cannot yjerceive any* just ground for 
rejecting the bill in Umine, Let the House 
have the subject fairly before it for consi- 
deration, or let it be understood that an 
early amendment of the Stamp Laws will 
take place, and this subject be included in 
the scheme, or that it will form part of a 
general revision of the system of taxation, 
and the profession will ‘‘bide its time,” 
though we think the claim stands upon 
such peculiar grounds that it might be dealt 
with separately. 

Our correspondent P. R, A, thus replies 
to our last observations ; — , 

‘^ The payment of small sums, shillings and 
six^nces, by attorneys, as proposed, may be 
a lax on the Administration of Justice, to he 
paid by attorneys,^ 1 mean it as a substitute 
ror the tax on the same administration paid by 
the said parties in a lumping sum of 12/., which 
crushes two-thirds of our profession by coming 


at once, and falls on those who can least afibrd 
it and have least business, 'fhese evils will be 
avoided by my plan, and if those who have the 
power are really desirous of doing justke and 
doing away with at least two-thirdaof tlie in- 
justice and oppression, tliey can do so without 
injuring the ret^enue. 

“You say this tax will be repealed with linore 
difficulty than the present duty ; there I must 
bow to your opinion, though I do not know OH 
what it 18 founded ; for asisuming it to be right, 
the change will be so beneficial and the injus* 
tice so lessened, that the risk you ajqireheud 
may well be encountered.” 


PROPOSED ABOLITION OF GILVND 
JURIES. 

Tjje following is a coi)y of a presentment by 
the Grand Jury to the Judges presiding at 
the Central Criminal Court, on the I8th day 
of May last, recommending the Abolilioii of 
Grand .furies within the juristliction *of that 
Court : — 

‘ ‘ Middlesex G ra n d Jn r\j . 

“ Seventh Session^ May^ 1848. 

“ Resolved, — I'hat the Grand Jury for the 
Central Criminal Court ought, iu the opinion 
of this Grand Jury, to be abolisheil within the 
limits of the stipendiary inagistratCvS. That in 
I^ondon and the suburbs, and within the juris- 
diction of this Court, the accused parties are 
committed for trial by an intelligent body of 
stipendiary magistrates, responsible to the 
power by whom they are appointed ; that such 
magistrates can have no local* or personal in- 
terest whatever to bias judgment, and whose 
proceedings are conducted in open Courts, and 
rcjiorted daily by the public press. The fur- 
ther inquiry by the Grand Jury is therefore 
particularly unnecessary within the jurisdiction 
of this Court ; and it also appears to us, that it 
frustrates the ends of justice, and is often the 
means of extortion, and of innocent parties 
being unjustly accused. 

“That it thus affords an opportunity for 
corruption, and for tampering with prosecutors 
and witnesses, to induce them to alt-r or sup- 
press their evidence given before the police 
magistrates, and thus is a means of wealthy 
ofienders escaping from justice. It entails 
great delay and loss of time upon parties prose- 
cuting : to the humbler classes, this delay and 
consequent idleness is demoralizing, and the 
middle and richer classes will frequently allow 
an offender to pass unpurnsked, ratiher thitn 
prosecute in the Central Criminal Court: 

“I'he parties are compelled frequenl^Y to 
attend before the magistrates two or three 
times before the depositions are completed, and 
the case ready to be sent for trial. They then 
have again to attend before the Grand Jury, 
and perhaps are kept waiting, on an average, 
two days. After w'hich they have again to 
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wfiiit, frequently f<ir several days, until the 
caitee is tried. 

In cases where the l)ill is ignored before the 
Grand Jury, if it be in consequence of insufti- 
cieut evidence, in addition to the loss of time 
tQ parties so attending to prosecute, a great in- 
justice is done to them, and to the public, if 
the guilty party be suffered to escape, because 
the evidence may have been altered or sup- 
pressed. 

^ Geo. H. IlicKARDS, Foreman” 

At the Sessions held in the Central Criminal 
Courts on the IGth June, the foregoing present- 
ment, made by the Middlesex Grand Jury on 
the IBth of May last, having been read, it was 
Resolved, — Tliat this Grand Jury fully 
concurs in. such presentment, and that this 
resolution be communicated to the C^jurt, and 
a copy thereof be forwarded by tlio Foreman to 
the Secretary of State for the Home Depart- 
ment, and to the inem])ers for the county/’ 

(Signed) I’lios. Nelson, Foreman, 

METROPOIJTAN AND PKOVINCIAL 
LAW ASSOCIATION. 

Having iu our last number printed the 
various “ Topics of Inquiry,’’ issued by the 
Ck>mmittce of Management of tliis Associa- 
tion, we are desirous thus early of calling 
the attention of our readers (whether mem- 
bers of the association or not) to the im- 
j)ortaut subjects they involve. 

The Committee, we believe, are desirous 
of ascertaiuing the views and feelings of the 
whole profession, and in order to give those 
views and feelings effective power, it is evi- 
dent that the Committee should be fur- 
nished with facts and illustrations, not only 
sound and valuable, but as iiimierous and 
comprehensive as |)ossible. \A'e are sure 
that communications are invited, not only 
in support of> but in o]q)osition to, the 
views which are shadowed forth in the 
Topics, wherever it may apjiear that those 
views are unsound or objectionable to any 
of the profession. The j)o\ver of the asso- 
ciation fox good must depend upon its 
embodying, as far as possible, the result of 
the varied thought and experience of our 
scattered and I'ar too disunited body. 

Should any of our readers be too much 
to send a formal communication to 
the Cummittee, they may select a few points 
and send us their hints, which we will en- 
deavour to follow^ up for the general good. 


Law Amendment Society's Report. 

SOCIE^nr FOR promoting the 
AMENDMENT OF THE LAW, 

THE FIFTH ANNUAL KEPOKT OF THE 
COUNCIL. 

It is with much satisfaction that the Council 
are able, in presenting their fifth annual Report 
U> the Society, again to congratulate its mem- 
bers upbn the increased support which it is has 
received, upon the proofs afibrded in many 
ways of the hold taken by it upon public 
esteem. 

Whether they consider the steady growth of 
the pecuniary resources of the society, or the 
larger attendance at its ])ublic meetings, or the 
still more important circumstance of the in- 
creasing numbers w'ho take part in its ordinary 
discussions, and contribute their valuable as- 
sistance to mature the suggestions originally 
elaborated by its committees, — in whichever of 
these directions they turn their eyes, your 
council see much from wliich to draw encou- 
ragement for the present, and hopeful auguries 
for the future. Your council have declared in 
former reports, and would now repeat, that they 
attach far more importance to the value thivn to 
the multiplicity of the suggestions w'hich |)ro- 
ceed from the Society, and if your committees 
appeared to them to need any caution, they 
would rather press upon them the pithy advice 
given to the literary student in the old maxim, 
w'’hich urges him to read mnltum non muUa, 
than seek to draw from their labours results 
more numerous, but less perfect. 

Your council, then, are far from thinking 
that the Society has any reason to be dissatis- 
fied with the activity of its several cominktees, — 
even in point of quantity, the result of their 
labours is not inconsiderable, while of the value 
of the reports which have been presented to the 
Society since its last annual meeting, there can 
be but one opinion. 

In proof of this Assertion, your council would 
more particularly refer to the two-fold reports 
of the committee on the I^aw of Real lYoperty, 
upon the Law of Fixtures, and upon that ques- 
tion, which, under the name of Tenant Right, 
has recently excited so much interest, — the 
question of the claim of agricultural tenants 
to compensation for unexhausted outlay upon 
the soil. These reports have been admitted, 
not only by the legal profession, but by the 
agricultural community, to contain the clearest, 
fullest, and most impartial exposition of the 
subjects treated of in them which had appeared, 
and your council believe that they have bad a 
material influence, not only on the deliberations 
of the coiiuniitee of the House of Commons 
appointed in the present session on agricultural 
customs, but in bringing about a right under- 
standing among all parties interested iq the 
subject. 

Not less im{)ortant, though perhaps less 
attractive to the general public, are the reports 
and papers which have proceeded from the 
equity committee, upon that fertile subject of 
complaint,^ the system of procedure in the 
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Masters* Offices of the; Court of CSianceiy. 
These reports have demonstrated that the 
system now pursued must be entirely changed^ 
and the proposals have met with the cordial 
sympathy of the public. i 

In the Committee on Common Law, the! 
consideration of a proposal simplifying the 
first steps of actions for debt, in cases where 
the sums sought to be recovered are too large 
to be sued for in the County Courts, has been 
made the subject of a report, which is still 
under discussion in the Society; while another 
report on the important question of the pro- 
posal for introducing into the Superior Courts 
the practice already adopted in the County 
Courts, of admitting the parties to the recprd 
to give evidence in their own favour, and 
making them liable to ^examination at the in- 
stance of their opponent, is ready to be 
presented. 

Lastly, a question of the highest social 
importance, — the ainendii#nt of the law of 
divorce for adultery, with respect to the mode 
by which the injured party can obtain the 
power of contracting a second marriage, — has 
occupied much of the attention as well of the 
Committee on Ecclesiastical Law as of the So- 
ciety at large. The report on this subject is 
now also ready. 

I’be council feel that, while they can point to 
such proofs of activity^ they are justiiied in 
congratulating the Society ujion the continued 
energy of its members. 

If the Society did nothing more than keep 
alive the desire for the amendment of the law, 
by serving as a rallying point round which law 
reformenf^ might gather, and derive encourage- 
ment from meeting each other, it would do 
much. But it does much more. It not only 
strengthens the desire, but it furnishes weapons 
for the fight. The plans of reform which it 
has advocated will he found to enter into 
various schemes, brought forward, apparently, 
without connexion with the Society. For 
example, a petition has recently been ])rescnted 
to the Lord Chancellor, in the naine of a large 
body of influential solicitors, earnestly praying 
for the introduction of extensive alterations in 
many jKunts of the practice of the (kmrt of 
Chancery, and especially that of the Master’s 
offices. Let these reforms be compared with 
those recommended in the ditterent reports of 
the Equity Committee of this Society, and the 
similarity of the plans proposed will be, in 
many respects, apparent. 

Again : a bill, gjow on the point of being 
sent to the House of Lords from the other 
house, was introduced early in the present 
session, by the government, for facilitating the 
winding-up of the affairs of joint-stock com- 
panies., One of its leading provisions is to give 
to the Masters of the Court qf Chancery, in j 
all matters connected with the varied interests 
involved in such concerns, the power to make 
orders to be enforced as orders of the Court, 
subject only to appeal: in fact, to conv^ert the 
Master from an officer, whose duty it is only 
to give information to the Court upon points 
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specifically referred to him, into a judge, whose 
decisions are binding till ' appealed {torn. If 
I the reports of the Equity C^mniittee, already 
I alluded to, are examined, the same proposal 
I only applied to a more extended range of cases, 
will be found to occupy a prominent place 
among the reforms suggested by them* 

Other instances might be adduced of the 
adoption, in influential quarters, of plans advo- 
cated in the reports of the Society : but these 
may suftice to show that its efforts are not 
thrown away, even when no direct result may 
appear immediately to proceed from them. 

This indirect influence the council in part 
attribute to the zealous co-operation of the 

Law Review iVhich, in addition to the regu- 
lar notice of the proceedings of the Society, has 
republished many of its most valuable reports, 
thus procuring them circulation in quarters 
where otherwise they might not obtain access. 

The interesting lectures in which Mr. Stew- 
art has so ably expounded the defects of our 
present system of conveying real property, and 
pointed out the appropriate remedy, have been 
another valuable auxiliary, during the past year, 
in diffusing a knowledge of the measures of 
law reform advocated by this Society, f(»r which 
the council wisli to express, in the name of the 
Society, their grateful thanks. 

Nor can your council refrain from remind- 
ing the Society of the inestimable advantages 
derived from the brilliant and elaborate speech 
of their noble president, who, on the 12th of 
May last, brought the whole subject of the 
Amendment of the Law before the House of 
Lords, and enforced, in the most striking man- 
ner, many of the j)roposals made by the com- 
mittees of this Society. 

But if there is reason for the Society to con- 
gratulate itself on its past success, the council 
would use that success as a powerful argument 
with its members not to slacken in their exer- 
tions. If something bus been done, much re- 
mains to do. The funds of the Society, though 
showing a steady increase, are still far from 
sufficient for achieving all that ought to be 
done, in order effectually to promote the objects 
it has in view. For instance, tlie formation of 
a good library of books of reference on legal 
and legislative subjects, is a matter which the 
council have much at heart, but have not at 
present the means of eftecting. 

Urgently, therefore, would they press upon 
those members of the Society who may not be 
able otherwise to assist in its work, at least, if 
possible, to aid it by procuring the accession of 
new members. 

Still more, however, are they anxious to urge 
upon all those members of the Society whose 
avocations permit them, to contribute, at least, 
in some one point, to the Amendment, of the 
Law, by bringing forward a subject fyr con- 
sideration in its committees. 

No work of any real value ciih be accom- 
plished without great labour ; and your council 
are anxious to impress on the Society their 
opinion that its very existence depends on the 
care ^with which its reports are prepared, and 

NO 
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their being dircctefl to those defects in the law 
which admit of a retnedy. 

your council again surrender the trust com- 
mitted to thcin into your hands, desirous, 
shonhl }'ou ])]case to re-elect them, of endea- 
vouring to discharge the important duties whicdi 
(lcvoJv(‘d on them, hut willing, also, to see them 
should you wish it, in other lumds. 

12, Retjent Sfreet^Juiie 21, 1818* 

REMUNERATION TO SOI/K^rrOliS 
EUR CONVEYANCING BUSINESS. 

We deem it useful to i'ollect from all 
available soun^es, and to record lu our 
pages, suggestions and remarks relating to 
professional remuneration, and the best 
mode of adjusting the amount* We there- 
fore extract from the Third Lecture of Mr. 
James Stewart, on tlie menus of faeilitatiug 
th(‘ ''fransfer of Lajul, the following state- 
ments and ohservntions, hi n gard to a Ge- 
neral Register of Deeds, undt i" the liead of 

Mode (\f Remuner at um, 

‘The first, and jicrhajis the most important, 
rdteration which should accompany it, is a 
change in the inode of reiiunieration to the legal 
jirofession. You know, gentlemen, that the 
usual mode of payment for preparing deeds and 
for perusing abstracts is hy tlie length of the 
instrument drawn or perused. 1 think this is ^ 
very generally admitted to lie a liad mode of i 
payment, 'i’lie only (juestion is as to the sub- j 
stitute for rernuncratiou by length. For what ' 
is this mode rif y'emuneration ? Both the btir- 
rister and solicitor are paid, not for the labour, 
the skill, or the talent which he has expended, 
but simply by the length of the instrument pro- 
pared by him, or einjiloyed by him in the 
course of his professional duties. Skill and 
talent obviously c'unnot be measured by length, 
tieitber can labour be so measured, for it is 
often more easy to comjiose a long instrument 
than a short one. 'riie degree of care and 
labour mainly depends on the liabits and con- 
science of the draftsman; but the only point 
looked at, so far as remuneration is concerned, 
is the length. Skill and labour, therefore, are 
not insured, but length is. This, it must he 
admitted, is bad in itself; as a system should 
be adopted which, so far as it is possible, will 
insure what is absolutely necessary, and not 
what may very well be dispensed with. Some 
documents must, indeed, he long ; many may 
well be short ; but all should be the fruit of 
labour and skill. So, also, were I devising a 
new system, I would not choose a plan which 
is palpably open to be abused by the direct ten- 
dency in human nature to study its own interest 
rather than the strict rule of conscience. 

^' it is obvious, then, that the present system 
of reniiincratiou does not insure the proper re- 
quisites for the work, and it places human na- 
ture in a constant state of temptation. But is 
not this stating its effect rather too mildly? 


Does it not often give cause for the most 
accusations and suspicions? I only wish to 
glance at this, but it would be easy to go into 
detail; and although I beliere that the great 
body of each branch of the profession is tree 
from blame to any great extent, yet it is not 
right that an honourable profession shoum oe 
OT)cn even to the suspicion of such motives tor 
their every day proceedings. But these are by 
no means my only reasons for saying that the 
present system of remuneration by length is a 
bad one. It is of far more ini])ort;:nce than in 
the first instance it appears. If the additional 
gain from the additional length of the ciratt 
simply went into the pocket ot ilic barrister or 
the solicitor, and that were all, that, ])erhjij)K, 
would not do much harm ; but it may be safely 
said that every line offcvery deed is multiplied 
by twenty iu the subsequent ^iroceedings of the 
cause, or after dealing with the pro])erty. 

“ And is this ^^stem, so injunems to t.ie 
client, always fairly remunerative to the profes- 
sion : I tliink not. There is much husiness 
.vhich, tlum^li neccss.irily paid hy this standard, 
is very inadequately ]>aid. You will hud ])lenty 
of evidence to this effect from solicitors. It 
Hcerns, then, that tins system is open to alniost 
every objection of which a system is capable. 
It docs not insure adetjuate skill and labour; it 
is liable to be greatly abused ; and, lastly, it is 
not adequately remimerulivT. It rewards what 
should not he rewarded, and it leaves too often 
the best services wholly unpaid. With all these 
defects, what shall we. substitute in its stead ? 

I admit that this is a question not easy of so- 
lution. Si ill. if I find that our present practice 
is admitted by all to be a bad one, and^to work 
ill both for the public and the profession itself, 
and I find another mode of payment prevails 
not only in almost all other civilised countries, 
but also in Scotland to a great extent, which 
appears to give satisfaction to all parties, I am 
induced to think that it would be well if that 
mode of remuneration were tci receive a trial in 
this country. 1 mean a remuneration chiefly 
founded on the value ot the property dealt Avitli, 
If you were to inform a foreign advocate or so- 
licitor that our mode of remuneration was by 
length be would hardly believe you, so objection- 
able would it appear to him ; and, certainly, if 
it were meant to obstruct all small dealings in 
land, the plan is very successfully contrived for 
that purpose ; for it is obvious that, if a shorter 
deed or less perfect abstract is used when a 
small piece of land is conveyed than when a 
large piece is, either the lon^ abstract or deed 
are useless in the latter case, or the purchaser 
of a small piece is deprived of some protection 
which the purchaser of the larger piece obtains* 
I apprehend, therefore, that if you wish to en- 
courage the ready transfer of land, you should 
alter this rule as soon as possible ; and, more- 
over, I believe you would have the very general 
concurrence of the profession in this altemtion. 
I have conversed with many eminent solicitors 
practising in London and the country, and 
they have almost to a mail concurred with me 
that it would be a highly desirable change; 
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and it has, indeed, been partially adopted by 
some respectable offices in the country, al- 
though for any general or extensive change I 
• appreliend legislative sanction would be ne- 
cessary. And here I may mention that a 
friend of mine, an eminent solicitor, informed 
me tli*at on the marriage of the eldest son of a 
nobleman, his client, it was necessary to settle 
the lands, which lay both in England and 
Scotland; that hi did his duty, and the 
Scotch solicitor did his ; he sent in his 

bill, which was on the princij>lc of }>ayment by 
length, and the Scotch soli(‘itor sent in his 
afterwards, which w.us on the princijde of pay- 
ment ad valoreni ; and that my friend was 
much concerned t<j find that the marriage 
settlement of the Scotch properly, akhough 
not so large as the Englisii projicrty, was 
mucli higher in amount iban his, allhough the 
^>ett]cmeat was much shorter, and cv'cr since 
that, iny friend has been a strong advocate for 
an ad valorem jiay merit. 

And*! will frankly tell you that it is on no 
small ])olicy of clijiping jirofessioiial Ijills that 
I have undertaken to liring these matters be- 
fore you. Economy in these transactions 
should be fairly attended to, but this is far 
from being the jirincipal jioint. (’ertainly, in 
point of time, the safety and simplicity of the 
title arc far more importaut. 1’iie expense, if 
these be secured, does not deter persons from 
buying land. Take, for instance, Belgium, 
where the Imying and selling land is the 
passion of the people ; wliere it is said that the 
whole laud in the country changes hands once 
in fifteen years, which is, of course, not true 
as to ctftain lauds, but is made up, it is said, 
by even a more fretjuent change of other lands. 
Admit this to he an exaggeration, but there 
can be no doubt that tlie traffic in land is 
enormous. Well, in this country the expenses 
are very high indeed, they usually range at 10 
per cent., and they must come to 7 J per cent., 
stam}) duty and all included ; but, then, this is 
a certain expense, it is calculated by the person 
laying out his money, and it does jiot deter him 
from investing it in land. Then, again, in 
Prussia, the usual expense is much less, being 
usually only 1 per cent., and yet there is not 
neaily so much traffic in land as in Belgium, 
so that the expense, provided it be an ascer- 
tained expense, does not alone deter persons 
from dealing in land. I believe, indeed, that 
the large sums that are now paid would be 
willingly paid, if the parties could be spared 
the anxiety, the ruinous delay, lasting some- 
times for years, which often cause the misery, 
and even the death, of the parties. This is the 
great cause of grievance, and not the expenses, 
although it is right and fair that they should 
also be looked to, and rendered more moderate 
and better proportioned to the property.” • 

We shall be glad to receive the opinions 
of practitioners of experience on this sug- 
gestion, and trust they will consider it, with 
reference to instances within their personal 
knowledge* 


DISQUALIFICATION of PBACTITIONERS 

TO -\cr AH 

J USTICES OF THE PEACE. 

MEETING OF FACCUTY OF PROCURATORS 
AT GLASGOW. 

On Thursday, the 8th June, a meeting of 
the Fatmlty of Procurators in Glasgow, was 
held in their Library Kooin, in consequeiK^e of 
the following retjiiisttion addresstjd to the 
Dean, and numerously signed by members of 
Faculty : 

“ Being convinced that the statutory dis- 
cjualili cation of all Procurators before the In- 
ferior (.'Ourts of Scotland, and of their partners, 
to act as Justices of the Peace, is unjust in 
principle, inexpedient on public grounds, and 
invidious to the jirofession, we re<|uest you will 
call a meeting of the luiculty, on an early day, 
to consider as to the propriety of taking steps 
to procure an immediate repeal of the enact- 
ment.” 

Alexander Alorrison, ,l'*s(j., the Dean of 
Facidly, occujiied tiie chair. 

'I’he reijuisilion was read by Mr. Jameson, 
tlie Clerk, when, after some remarks, the fol- 
lowing resolutions were put arul agreed to : — 

“ 1. 'J’liat in the opinion of this Faculty, the 
! provision in d Geo. 4, e. 18, whereby Procu-p- 
I rators practising in any inferior (,Jourt in Scot- 
land, or the partners of sue\i Ihxxuirators, arc 
entirely disfjualilied from acting as Justices of 
! the Peace, is invidious, unjust to the profes- 
.sion, and inexpedient for the jmblic. 

“ 2. Tiial this Faculty do not approve of any 
Procurator who is practising before a *Tu8tice 
j of the Peace Cxiurt, or his partner, being al- 
j lowed to sit as a judge in the same Court in 
. which lie or his partner is a jiractitioner, and 
i such disqualification ought to continue; but 
j no reason exists for disqualifying Procurators 
• practise iu Sheriff* or other Inferior Courts, 
from acting as J ustices of the Peace. 

“ 3. That it is proper that steps be now taken 
to procure a repeal of the disqualification to 
the extent referred to, and, for this purpose, 
the Dean be resjieetfully requested to put him- 
.self in communication with the Secretary of 
State for the Home Department, with the Lord- 
Advocate, and with any ])arty whose influence 
or interest may be of value. 

4, 'I'hat the Dean be also authorised, if 
necessary, to present petitions, in name of 
the Faculty, to both Ilouses of Parliament, 
embodying the substance of these resolutions, 
and praying such repeal of the enactment/^ 

The Dean suggested the propriety of sendii^ 
copies of them to all the Scotch members of 
Parliament, the Lord Lieutenants of counties, 
and tlie heads of all the law bodies in SiCotlahd, 
requesting their co-operation in obtaining the 
removal of this clause. They sKould also ^nd 
it to the Magistrates and Couneil of 'Glasgow, 
to the Merchants' House and Trades* House, 
and to the Lord Provost, with a request that 
he %vould lend his aid to a bill in Parliament 
for the repeal of the clause. 
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Mr. Lamond said, they should also cor- 
respond with the Keeper of the Sig^net ; for the 
Writers of the Signet, of whom there were at 
least 100 in the Commission of the Peace, were, 
to a certain extent, affected by the Small Debt 
Act. What would Mr. Richard M‘Kenzie, of 
Dolpliintoii, the Keeper, think, if he was not 
allowed to sign a warrant in the Upper Ward 
of Lanarkshire ? 

The Dean's suggestions were unanimously 
agreed to, and the meeting separated. 


THE INCORPORATED LAW SOCIETY. 


ANNUAt. REPORT 

The Report made by the Council of this 
Society, at the General Meeting, on the 
.'lOth May, has just been jjrinted, and 
appears to be more full than on hirmer 
occasions. We are glad to see these details, 
for it appears that the jirofession is not 
aware of the }>ains taken and the exertions 
used in their behalf. 

The Report is prefaced with a statement 
of tlic origin, progress, and various useful 
objects of the Society, wliich we shall here 
set forth for the information of tliose who 
are not yet enrolled amongst its members, 

^‘This Society was formed in the year 1823 , 
for the purpose of pr(»vi(ling a Hull for the 
daily resort of the Profession, —a lAbrnry 
and Ijecture-Room, — Fire-Proof Rooms for de- 
positing Deetls and Papers, — an OJice for con- 
centrating Information as to the Ihoceedings 
of the didcrent Courts and other matters con- 
nected with the Profession, theretofore dis- 
persed in, and to be collected from, v^irious 
offices and places, — Rooms for Meetings of 
Arbitrators, and other [jrofessional purposes, — 
a Club Room for llofresliinentS, — and for such 
other objects and purposes a«, in the progress 
of the Society, might he considered desirable 
for the convenience and advantage of tlie pro- 
fession. 

** It is a remarkable fact, that whilst the Bar- 
risters had their Halls and Libraries, the Writers 
to the Signet in Scotland and the Attorneys in 
Dublin their Libraries and Lecture Rooms; 
and whilst the Commercial and 'Prading Classes 
of the community also possessed places of 
general resort for more conveniently transact- 
ing their business ; — ^the Attorneys in England, 
with such examples before them, should re- 
main stationary, and be without an Establish- 
ment calculateu to afford such of those advan- 
tages as were suitable to their own Profession. 

To supply those important desiderata^ tlie 
promoters issued a Prospectus to their brethren, 
and haying obtained a considerable number of 
bubscrihers, a General Meeting was held on 
the $1^1 of June, 1825, when the Plan was ap- 
prnve^ emi a Committee of Management ap- 
pointed for carrying it into effect. It was 
demed necessary te raise 50,000i. in shares of 
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25/. each, with power to increase the capital to 
75,000/. 

In 1827, a large proportion of the Fund 
having been collected and a Deed of Settle- , 
ment signed by the Members, the Committee 
obtained an eligible site, contiguous to the Inns 
of Court and Law Offices, and the present 
building was erected thereon. 

“ A Royal Charter of Incorporation was 
granted on the 22nd December, 1831, and the 
Institution was opened for the use of the Mem- 
bers on the 4th July, 1832. 

“ In the progress of the several useful pur- 
poses contemplated by the Deed of Settlement 
and Original Charter, the Committee of Man- 
agement experienced considerable disadvantages 
occasioned by the Joint-Stock character of their 
undertaking. 

“ To obviate this objection, the Committee, 
with the sanction of repeated meetings of the 
then proprietary body, were authorised to apply 
for a new Charter, of a general and collegiate 
nature, and to surrender the existing ('barter ; 
in the prosecution of which objects, llie (k)ra- 
mittee were gratified by a liberal renunciation 
on the part of a large majority of the proprietors 
of their individual and transferrable shaves in 
the property and effects of the Institution. 

A new Charter was accordingly grantetl by 
her present Majesty, on the 26th day of Feb- 
ruary, 1845, by tlje tenor of which, the consti- 
tution of the Society has been so modified that 
the individual rights and responsibilities of the 
Members, as proprietors of the former Institu- 
tion, have been merged in the Corporation, and 
the wliole capital and possessions, rents and 
income, are rendered aj>plicable to the general 
purposes of the Society ‘ in })rornoting* profes- 
sional improvement, and facilitating the acqui- 
sition of legal knowledge.’ 

“ By the 6 & 7 Viet. c. 73, the Society is ap- 
pointed Registrar of Attorneys and Solicitors, 
and the (k)minis8ioners of Stamps are directed 
not to grant any certificate until the Registrar 
has certified that the person applying is entitled 
thereto. Under this Act, an alphabetical book 
is kept by tht Society of all Attorneys and So- 
licitors on the Rolls of the several Courts of 
Law and Equity. An annual book is also kept 
of all applications for the Registrar’s Certificate, 
with the name of the Court in which each at- 
torney was admitted, and the date of admission; 
which book is open for inspection without fee. 

‘^The Judges of the Common Law Courts, 
under the general rules and orders of Court, 
annually appoint Si.xteen Members of the 
Council, with the Masters of the several Courts 
of Law, as Examiners of all persons applying 
to be admitted on the Roll of Attorneys ; and 
the Master of the Rolls also appoints annually 
Twelve Members of the Council for the like 
purpose in regard to Solicitors. 

The Society has for upwards of 16 years 
pursued a course of progressive usefulness, 
productive of essential and increasing advan- 
tage to the profession, resulting from the exer- 
tions of a recognised body of Practitioners 
anxious io co-operate in proxpoting every mea^ 
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sure calculated to afford facilities for profes- 
sional practice, to remedy abuses, and to sus- 
tain the just claim of their branch of the pro- 
fession to the respect of the community at 
large. In furtherance of these desirable objects, 
the Council and their different committees 
hold regular meetings for conducting the 
general business of the Society, They cause 
lists of persons applying to be admitted and 
re-admitted attorneys and solicitors with appli- 
cations for taking out or renewing certificates 
to be printed and distributed among the Mem- 
bers and in tlie several Law Offices, and trans- 
mitted to the Provincial Law Societies, in order 
that improper persons may be opposed. Where 
there is sufficient ground for op[>osition, the 
Council undertake it on behalf of the Society, 
and they also a[)ply to the Courts to hav 
2 >ersons struck off the Rolls who misconduct 
themseh’es as attorneys. 

“ They cause to be printed and distriliutcd 
amongst the Members all new Rules of Cr>iirt, 
and other important professional information. 

On their ojiinion being required as to any 
doubtful or disputed professional usage, they 
carefully consider the matter, and register their 
decisions in a book kept for that purpose, 
which is accessible to the Members of the 
Society. 

‘‘'i'hey examine all Rills brought into Ikir- 
liament which relate to the l.aw, and state in j 
the proper quarter such objections as occur to | 
tliem, and also suggest such additions and ! 
alterations as appear to them necessary for irn- 
l)roving and jierfccting the proposer! enact- 
ments; and in these and tlie like instances 
they tak<;^all such measures as seem best cal- 
culated to jiromote the general interests and 
resjiectability of tlie jirofession, 

‘^The Society already coin [irises a great pro- | 
jiortion of the most resjiectahle [iractitioncrs in ' 
town and country ; and the founcil arc de- 
sirous of calling the attention of their Profes- 
sional Brethren to the ad\ antages afforded by 
the establishment to the Momliers of tlie So- 
ciety, as well as to the Profession generally. 

“Any gentleman duly qualified according to 
the Charter may be admitted a Member, on 
being proposed by two Members of the So- 
ciety, and approved by the Council, and 
jiaying, if a Totvri Member, an Admission Fee 
of 1.^/., and an Annual Subscription of 2/., 
if a Country Member, lOZ, on Admission, and 
1/* annually.^ 

Every Member immediately on his admis- 
sion becomes entitled to the benefits resulting 
from the Institution, which comprises the 
following departments : — 

The Hall, 

open daily, from 9 o'clock in the morning till 
10 at night, furnished with suitable accommo- 
dations for transacting business, with the 
Votes and Proceedings of both Houses of Par- 
liament, the London Gazette, Morning and 


• A proportion of the Annual Subscription 
is required according to the time of admission.] 


Evening Newspapers, Reviews, and other 
useful periodical publications. 

“ Here also Members of the Profession are 
enabled to meet one another by appointment 
from distant parts of the town or country, for 
all purposes of business, and to employ the in- 
tervals of engagements j)r(>fitably as well as 
agreeably. 

“ An Ante-Room and Registry Office, 
for the use of Members and their Clerks, open 
daily from 9 o’clock in th^^ morning until 8 at 
night. 

“ In the Ilegi-stry Office are kept an account 
of Ajipcals in the lL)Use of Lords, the general 
and daily (Jaiise Pajiers, Seal Pajiers, last of 
Petitions in (Causes in the Courts of Equity, 
and in Lmiaey and Bankruptcy, the Sittings 
Paj>er8, Peremjjtory Papers, Special Papers,^ 
and Papers of New Trials in the Courts of 
Law ; with a statement of the business in- 
tended to be proceeded in on the following 
day, as far as practicable ; and tlie earliest in- 
formation of tlie arrangements made by the 
Judges for the dispatch of husiness. 

“ Boxes with locks are provided in the Ante- 
room for Memhers, in which they may deposit 
tlieir Papers, thus saving the trouble and ex- 
[icnsc of carrying them to and from the (knirts 
and offices. Rooks arc also kejit for entering 
jiartienhus of pro[)erly to lie sold or [inrchased ; 
of money to he lent, or wanted to be borrowed 
on mortgage or iitherwise ; of a[)[)liealion8 for 
jiarliKTs, an<l for arlicicd, managing, and other 
clerks. 

“ A Suite of Rooms, 

for meetings of arbitrators, or any other pro- 
fessional matter. 

“ Exjicrienct has proved this part of the In- 
stitution to ];e a great conveaicitcc to the Pro- 
fession. In tlicse rooms, also, business wdiich 
cannot lie conveniently done in the Hall may 
be transacted and appointments made with 
clients and others. 

“ Fire-proof Rooms and Closets, 
for the dejiosit of Deeds, &c, in sejiarate Boxes, 
or to let to Members of the Profession, either 
for temporary or jiennanent purposes ; each 
renter having a private key of his own room or 
closet to which no other member has access ; 

; while all the rooms are secured by a |)rincJ[)al 
outer door, of which the Secretary alone has 
the key. 

’ A Library, 

which is open daily, from () okdock in the 
morning until 10 o’clock at night, excejit on 
Saturdays, when it is closed at 4. It comprises 
a large collection of Rooks relating to the Law, 
and to those branches of Science or Literature 
winch may be considered as more particularly 
connected with the Profession; such as Re- 
jwrts of Proceedings in the several Courts of 
Law and Equity, Ijocal and Private Acts, Jour- 
nals, and other Proceedings of Parlmment ; 
County, I^cal, and general Histories; with 
Heraldic Publications, and other matters of 
Antiquarian Research, &c. Upwards of 8,000 
V olunies hare been already collected, including 
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the Statutes at Large, most of the Text^books, Guineas, and an Annual Subscription of Five 
a complete set of all the Reports both in Law Guineas for Town Members, and Three Guineas 
and Equity, a great body of County History for Country Members/* 

and of 'l’yf)ograj)hieal and Antiquarian Works, ‘"The Members of the Club, besides other ad- 
all the A^cjluines printed by the Commissioners vantages, are supplied with dinners and refresh- 
en tlie ihihlic Records of the Kingdom, and merits, on the plan of the University, Athenaeum, 
the London Gazette from its commencement. United Service, and similar Clubs. 


“In case any scarce Book in the Library 
should be wanted for production in any of the 
(/Oiirts of London or Westminster, the Libra- 
rian, or a Messenger, will atterul with it, under 
the authority of the President, \’ice-lh'esidcrit, 
or two Members of the ( 'ouncil. 

'‘To enable Clerks t!ie better to Cjualify 
themselves for examination prev iously to ad- 
mission, the articled (,1erks of Members are 
admitted to the Library on jiayrneat of an 
Annual {Subscription of 1/. 

“The advantages of such a library may be 
afipreciated on considering the great expense 
attending the jmrcliase of such botiks as are 
absolutely necessary to an altoruey or solicitor 
for constant use ; whilst the possession of ti . 
comprehensive Law l^ihrary, particularly if it j 
include Parliamentary Publications, County j 
Histories, Antiquities, &;e., is scarcely witlnn 
the compass of any individual, not or.ly on ac- 
count of the expense, but also of the want of 
room for it. 

“ Lectures i 

on the diflerent branches of the Law are regu- 
lurly delivered in the Mall, and are numerously I 
attended by the articled clerks of Members, i 
and other students, and Members themselves 
have found them particularly useful, in conse- 
quence of the various and x’xtensive alterations 
which have already taken filace, and are still in 
progress, as well in priiici])le as in practice, 
noth in Law and Equity. 

“ The utility of Law Lectures lias been re- 
cently recognized by tlie Inns of Court, where 
students for the Bar may now possess advan- 
tages similar to those whicdi w’ere derived from 
the Ancient Headings in those Societies. 

“The Members of the Society are entitled 
to attend these Lectures yratis ; while to others 
the expense is very moderate, being 1/. for 
each Bet of Lectures, or 2/. for the whole 
course, to persons under articles (d clerkship 
to Members, or persons who have served 
such clerkship, while they continue clerks to 
Members, and are not practising on their own 
account. The articled clerks of gentlemen not 
Members pay 1/. IOa*. for each set, or ’M. for 
the whole ; and other students are admitted on 
paying 2L for each set of Lectures, or 4l. for 
the whole course. The Lectures are delivered 
at 8 o’clock in the evening, so as to interfere 
as little as possible with the business of the 
day. 

“ Club-room, 

“There is a Club, consisting only of Mem- 
bers of the Society who have paid Entrance 
Fees and Annual Subscriptions ; and any other 
Members of the Society may become Members 
on being proposed, balloted for, and elected, 
and on payment of the Entrance Fee of Five 


‘Jime, 1848 .” 

The Ainiual Report shall follow in an 
earlv iiundx'r. 


Ll^TTERS OF 

MR. JUSTICE BLACKSTONE. 

llKFKURiKf; to the letter of the learned 
{’oriinientator whicdi we were enabled to 
submit to our readers at p. 2().‘?, ante, we 
ari‘ glad to present two other ejiistles, dated 
from All Souls’ College, Oxford, which, 
though not so professionally interesting as 
the jirevious one, will he found curious at 
least in two [larticulars, viz., in tlie animau- 
versions of tlie celebrated John Wesley on 
tlie collegians of his day, and Bla(d< stone s 
own adventure with high way men oii the road 
to London, in 1751. 

Dkau Sir. — I should long ago have dis- 
charged ye Debt that is due both to You and 
Good Manners, had I not lieard that Mrs. 
Matthews had it in charge to ac(|uaint you and 
my Cousin, that my Uncle and Aunt B * *' * 
desire to be excused from waiting on you this 
Summer. 1 am now able to infonn^you, that 
they propose to set out from Oxon to-morrow 
for Worting ; so that next week they will be, 
1 presume, at Liberty to wait upon my Cousin, 
unless she makes it her Choice to entertain her 
Bror. that week at Sparsholt. However that 
be, if I could know whether ye young Gentle- 
men does for certain come home, I would steal 
one night, if possible, from Oxford to ask him 
how he does. The whole Family at Xt. church 
is well, nor have we been a hit ye less agreeably 
entertained there, for ye want of ye extraordi- 
nary Civility of a Gentleman who perhaps has 
not always corrimon. It wd, I am confident, 
have added much to our Satisfaction to have 
had Miss Richmond among us, to whom and 
yourself my revd Br and I must desire our 
compliments. Henry is at Hall, and Charles 
is soon going into Hampshire to take care of a 
Church for some months, wch is about 1 mile 
from Hall, 4 from Worting, and 3 from Mary- 
down. We we/e last Friday entertained at St. 
Mary’s by a curious Sermon from Wesley ye 
Methodist, Among other equally modest Par- 
ticulars, he informed us 1st That there was not 
one Christian among all ye Heads of Houses : 
2ndly that Pride, Gluttony, Avarice, Luxury, 


** If admitted after June, the Subscription 
for the remainder of the year is Three Guineas 
for Town, and Two Guineas for Country 
Members. 
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Sensuality, and Dninkenness were ye general 
Character isticks of all Fellows of Colleges, who 
were useless to a proverbial Uaelefisneas. 
Lastly, yt ye younger Part of ye University 
were d Generation of Triflers, all of them per- 
jured, .and not one of them of any Religion at 
all. His Notes were demanded by ye Vice- 
Chancellor, but on mature Deliberation it has 
been thought j)roper to punish him by a morti- 
fying Neglect. I have nothing further to add 
but yt I reed iny Parcel safe, and am particu- i 
larly obliged to return you my thanks for that ' 
and all other instances of your P'rieridslnp and 
Kindness by me reed. Your Letter (with ad-| 
ditions) I sent to your Son ; wch as it seemed | 
agreeable both to you and him, could not be ’ 
otherwise to. Sir, 

Your most obliged luimble Servt, 

Blackstone. 

28 Aug. 1744 I 

A. S. Oxom ! 

'I'o Seymour Richmond Ksq. j 

at Sparsholt near Wantage in 'Berks j 

P post. j 

Dear Sir, — ‘In answer to Your Eiujuiries ! 
concerning m 3 ’^srlf Sc Bror, J am to inform You) 
that I pi'opose going to London on ye Kith r)f ; 
January, or thereabouts, for 1 cannot quite fix 
ye Time. My Br. will not be able to stir from 
College this Xtmas, as he will tlien have j\ist 
enteretl on ye Office of Dean, wch reejuires j 
much Psonal Attendance- My Br, Sc Self join I 
in all (.^oinjilimcnts both of ye Si ison & other- ' 
wise to Yourself 8c M iss Riclni^ond. 1 am, 

Sir 

Your most ohligeil 
A. S. C. humble Sort. 

IS Dec. 1751. W Blackstone. 

P- S. Your Apprehensions of Robbers may 
not be ill founded; as 1 had ye lloi>r»ur to 
meet with a brace of High Waymen m rny 
Journey from London who eased me of iny 
Watch Sc about 50 shillings in Money. 

If convenient Sc agreealde I can return You 
the Money by a Draught on Mt. Child ye 
Banker : wch may be of Service to your Brother | 
in his Remitlaaces. If you chusc this Method, j 
ray let me know to whom Sc how you wd 
ave ye Bill made payable ; & that before 
Monday next, when I shall make up ray Ac- 
counts with ye College. 


SUGGESTED IMPROVEMENTS IN THE 
LAW OF COPYHOLDS. 

LAND HELD UNDER THE CHURCH. 

I HAVE referred to the 6 Geo. 4, c. 47, au- 
thorizing the See of Canterbury to grant li- 
censes to demise copyhold and to fix the fines, 
and find that section 2 contains a confirmation 
I of licenses previously granted and of leases 
made in pursuance thereof. 

By the next section the Archbishop is em- 
powered, with tlie consent of the copyhold te- 
nants, to fix the annual value of copyholds 
already demised under licences for building 
purposes ; and b\^ section 4, it is {‘uactiMl, that 
copyhold tenants shall not he liable to pay fines 
upon admission, otherwise than according to 
the sum so fi.xed. 

Fearing that some time may ela])se before a 
compulsory act passes to effect so excellent an 
object as the enfranchisement of copyholds, 
I feel assured that the property of the (vliurch, 
as well as of other liodies, would be vastly im- 
proved by a legislative enactment similar to 
that above referred to. At present both lord 
and tenant iiicalculaldy sufier. 

PAYMENT or FIXES. 

I The stewards adojit a novel and unjustifiable 
j principle of refusing to admit until the fine is 
actually paid, wbicli is illegal. There is no 
remedy, however, but a mandamus. 

1 think the ]>r)nciple of the Lambeth and 
(.Voydoti Act, (> Geo. 4, c. 47, might be carried 
out, and lie extended to all ecclesiastical owners, 
and if possible to all lords of manors, limiting 
them as by that act to fines according to the 
ground rent, except as is meritmned in sect. 4, 

L. 

:^oi^s O f week] 

NEW LAW 11UILD1NG.S. 

A sale took place on Monday last of the ma- 
terials of the two houses on the north side of 
the Law Institution, which are about to be im- 
mediately pulled down for the purpose of en- 
larging the building. We understand that the 
library will be extended, and a new council 
room provided, with offices, 8cc., rendered ne- 
cessary by the increase of members and a 
large accession of important business. 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BARRISTERS OF THE SEVERAL COURTS. 


Court. 

Brown v. Lee. June 8, 1848. 

TIME TO Ar<^W£R. 18 tH ORDER OF fllAV, 

1845. 

Under the l^th Order of May, 1845, a de- 
fendant epplyiny for further time to answer 
must show due diligence and sufficient cause 
for the application, either by affidavit, or 
from the nature of the case, or the admis- , 
slons of the plaintiff. 


This was a motion to discharge an order of 
Sir G. Rose, made the 1st of June, giving a 
month’s further time to answer to one of the 
defendants, Charles Lee. The application for 
further time was sustained by an affidavit made 
by the solicitor of Charles Lee, stating that he * 
had not in his possession the accounts required 
by the answer, nor the means of furnishing 
them, and that he, as the solicitor of Charles 
Lee, nad made application for the accounts, 
and was unable to obtain them, but that he 
believed he should be able to do so within a 
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month from the 29th of May, the date of the 
affidavit. 

Mr. Turner and Mr. Blderton, for the motion, 
contendod that the affidavit did not furnish 
suffic ient proof of due diligence on the part of 
Charles Lee, to satisfy the exigency of the 1 8th 
Order of May, 1845, which authorized the 
Master to allow further time for answering, 
only, if a defendant using due diligence was 
unable to put in his answer within the times 
allowed by order 16, and on sufficient cause 
being shown.*’ They stated that a habit had 
grown up in the Masters’ Offices of always 
granting further time as of courses upon a first 
application, a practice which would destroy the 
object of the new orders ; and that the Master 
in the presc^nt instance had nut proceeded upon 
the affidavit, l)ut upon this custom. 

Mr. Ronpell and Mr, DirMnsony in support 
of the orfler, contended, that it was not neces- 
sai'y for the Master to require any affidavit in 
order to grant time for answering ; that this 
affidavit was sufficient ; and that before the 
Master the jdaintiffs had acquiesced in the ex- 
tension of time granted as reasonable. There 
was some uncertainty in the statement of what 
did take place lieforc the Master. 

Tjord hatH/dalc said, he was sorry this appli* 
cation had been made, and thought it would bo 
misebievous were he to send the case hack to 
the Master, lie considered such a j)raclice as 
was slated to have grown up as very erroneous, 
livii he was much afraid that a notion had 
grown up, that time was to he had for asking, 
and if so, it would be hard to jniuish the pre- 
sent defendant for acting upon it. The order 
was clear that due diligence must he shown. It 
did not follow that an affidavit was necessary. 
'J’he nature of The case might be such as to 
show that further time for answering was re- 
quired ; or there might be allegations on the 
one side and assent on the other, which would 
he sufficient. In this case an affidavit was re- | 
quired, but he was not sure that more did not 
pass before the Master, besides the statements 
in the affidavit, on which sufficient cause might 
have been shown. He was anxious to prevent 
the growth of such a practice as seemed to him 
to have grown up in the Masters’ offices, and 
trusted that this exjiression of his opinion 
W'ould check it. Rut on the whole he must 
refuse the present application, though without 
costs. 

TTirf::(!rfjanrc!lor BJUgTjt 13iurc. 
Snowball v. Diwon, Thursday, Jan. 27, 1S4.S, 

PiaciIARGK FOH CONTEMPT. — ^PRACTICE. 

A party in contempt for non-payment of 
money, who miyht have applied for dis^ 
charye to the Insolvent Debtors* Court, 
applied to this Court for such purpose, but 
the application was ordered to stand over 
' without prejudice. 

TkiR was a motion on behalf of a defendant, 

non-paymeut i>f 97^* 
7s, oo., nothing remained to be done in the 


cause, and a sum of money ordered to be paid 
to the defendant, Jane Dixon, and another 
person, or one of them, had just been paid to 
that other person. Jane Dixon had been five 
years in gaol, but for the last 18 months lor 
non-payment of the above sum only. 

Mr. Russell and Mr. Taylor supported the 
motion, which was that she be discharged out 
of the custody of the sheriff of the county of 
the town of Newcastle-upon-Tyne, as to all her 
contempt in the cause, and cited Bennett v. 
Chudktyh, 2 Y. & C., C. C. 164. 

Mr. J, H, Humphreys opposed the motion, 
on the ground that the defendant might at any 
time during the last 18 months have made an 
application to a Court for relief of insolvent 
debtors. 

His Honour thought, that as she clearly 
might have taken that course as to the 97/- 7s, 
6d., and had not done so, he ought not to inter- 
fere as asked. A certain sum in which the 
lady was alleged to have a possible interest, was 
ordered to be paid to her and another person, 
or one of them, and that sum was paid less 
than a week ago to that other person. His 
Honour, under such circumstances, would order 
the motion to stand over, with liberty to apply, 
without ]>rcjudic.e to any application by cither 
party, to the Insolvent Debtors* Court, or 
otherwise. 

CElutcu’j* 

(Before the Four Judges.) 

The Queen V, Kenslnyion, Trinity Term, IS 48. 

SALK OK BEER ACT. CERTIFICATE 

OVERSEER. 

The overseer of a parish has a discretion 
whether to grant or refuse a. certificate 
under the c^* 4 Viet. c. 61, s, 2, {the Sale 
of Beer Act,) that the applicant for a 
license ** is the real resident holder and 
occupier of the house ** for which the 
license is sought to he obtained. 

This wa^ a rule to arrest the judgment on a 
verdict u])on a return to a writ of mandamus. 
The defen/lant was the overseer of the parish 
of St. Andrew Hubbard, in the city of London, 
and the mandamus had been obtained in order 
to have a decision on the extent of the powers 
of an overseer, under the provisions of the 3 & 
4 Viet. c. 61. That act was passed to regulate 
the selling of beer in England by retail, and by 
the first section it was enacted that a license to 
sell beer by retail was not to be granted to any 
but the “ real resident holder and occupier of 
the dwelling house in which he shall apply to 
be licensed ; nor shall any such iicense be 
granted, in respect of any dwel]ing*bouse 
which shall not, with the premises occupied 
therewith, he rated in one sura tt the rate for 
the relief of the poor, &c., on a rent or annual 
value of 1.5/. a year,” Provisions were made to 
carry tins enactment into effect, and by Abe 
second section it was declared, , that every 
person who, shall apply, to .be licansad to retail 
beer or cider shall produce to the projier officer 
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of excise a certificate in writing from an over- 
seer of the patish in which he shall reside, 
certifying that such apjdicant is the real re- 
sident holder and occupier of the said house, 
and also certifying the true rent or annual 
\^lae at which such -house is rated.” An ap- 
plication had been made to the defendant to 
grant the required certificate. He refused to 
do so, and the mandamus was then applied for 
and obtained. The defendant made a return, 
which stated in substance, that no evidence 
was furnished to him, neither had he any 
means of ascertaining, that Hamper was the 
real resident holder and occupier of the house ; 
and that a person who had formerly been the 
occupier of the house still kept his name over 
the door of it, and occupied a room in it. 
Issue was taken on this return, and the only 
issue raised was, whether the defendant well 
knew and was furnished with sufficient evi- 
dence by the said Thomas Hamper that he the 
said Tfiornas Hamper was the real resident 
occupier of the house in the writ mentioned. 
On the trial of this issue before Lord Denman, 
in 1845, the prosecutor called several witnesses 
who proved th« communication by them to the 
defendant of the several facts reipiired by the 
statute })revious to the signing of the certifi- 
cate. One of the witnesses also stated that he 
offered the defendant any further information 
that the defendant might require, but that the 
latter answered that he was not objecting oh 
that account, but on the ground of principle, 
as he insisted that he was not bound in law to 
grant a certificate on the mere requisition of a 
party and on proof of certain facts, but might 
, refuse it at his discretion. On cross-examina- 
tion of th^e witnesses it appeared that the pro- 
secutor was to open the house for the purpose 
of selling the ale of a jiarticular firm ; tliat the 
person from whom he took the house was the 
landlord, but had been the occupier, and Lad 
claimed as such to be on the list of voters 
for the city of London, and it was therefore 
contended for the defendant, that the occupation 
of the prosecutor was colouralile, so that even 
assuming that the defendant had only to fulfil 
a ministerial duty and not to exercise a discre- 
tion, evidence did not show the existence of 
those facts out of which the duty would arise. 
The judge left it to the jury to say whether 
Hamper was the real holder and occupier, and 
whether the defendant knew the facts. The 
jury found both matters in the affirmative and 
returned a verdict for the Crown. A rule was 
afterwards obtained to arrest the judgment, on 
the ground that the overseer had a discretionary 
power in this matter, and on several grounds, 
which it was contended, proved that the dis- 
cretion had been rightly and fairly exercised. 
The arguments by Mr. Cockburn and Mr. 
James for the prosecuiion, and Mr. Whitehurst 
and Mr. J, Henderson for the defence, were 
directed to be confined to the question of dis- 
cretion alone. The Court had taken time to 
consider. 

Lord Denman, C. J., now delivered judg- 
raent. We ^ first entertained some doubt 
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whether the direction given to the jury at the 
trial was correct, because, although the de- 
fendant might have known the facts proved, it 
did not follow that he was obliged to draw the 
right inference from them, and if not, this writ 
of mandamus would not lie to correct bis error 
of judgment. It therefore became material for 
us to inquire whether an overseer, upon appli- 
cation made to him for a certificate, and on 
formal ])roof of the facts stated, was bound 
under the provisions of the 3 & 4 Viet. c. 6l, 
8. 2, to grant that certificate. I'hat statute was 
passed, among other things, to amend the 4 & 5 
W. 4, c. 85. It is necessary to consider the 
provisions of the statute of Wm. 4, with a view 
to see whether they afford any clue to the con-- 
struction of the statute which amends it. Now 
the 4 & 5 Wm. 4, c. 8.5, requires by its 2nd 
section, that ev'ery person applying for a license 
to sell beer to be drunk on the premises, should 
deposit with the commissioner of excise a cer- 
tificate of good character, signed b}^ six rated 
inhabitants of the parish, and certihed by one 
of the overseers. The 3rd section imposes a 
penalty of C>L should the overseer neglect to 
certify, if the fact was so, that the persons 
signing the certificate of good character were 
rated inhabitants. Under that act, the over- 
seer was com})elled to give the certificate, which 
was in fact a mere certificate of attestation, but 
the six inhabitants were clearly not compellable 
to grant the certificate as to character. The 
section of the statute ou which the present case 
turns is one substituted for that which existed 
in the statute of William 4. How then is it to 
be construed ? The statute itself by a marked 
distinction in the imposition of jienalties, seems 
to answer the question, lly the 5th section 
the overseer is made liable to a |ienalty for re- 
fusing to grant a certificate of the rating, or 
for falsely certifying the rating, or for “ falsel y , 
certifying that a person is the real resident 
holder and occupier, contrary to the fact;” but 
the act imposes no penalty whatever ou the 
overseer for refusing to certify that a jicrson is 
the real holder and occupier, though such 
holding and occupation may in fact exist. The 
Court is therefore of opinion that, as to grant- 
ing such a certificate, the overseer is in a 
situation like that of the six inhabitants under 
the former statute, that the granting of such a 
certificate is consequently a niaiter of discretion 
with him, and that this defendant is not com- 
pellable to grant it. The judginent must there- 
fore be arrested, 

Cnurt 0f (irommotT 
Lloyd V. Jones. Easter Term, 1848. 

COUNTV COURT JURISDICTION — HRIIKDITA- 

MENT WITHIN 0 & 10 VICT. C. 95 , 8. . 58 . — 

PROHIBITION IN RESPECT OF AN ALUEGED 

RIGHT OF FISHERY. 

The SSth section of the County Court Act, 
9 ^ 10 Viet, c. 95, which tqkes away from 
the County Coiirts coynizance of any action 
in whidk the title to dny Corporeal or 
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corporeal hereditaments shall be in guestion^ 
does not apply to the case of a eloism by 
custom on behalf of the inhabitants of a > 
town, to anted and fish on the lands of an* ! 
other, such claim not being to the title to a 
hereditament. 

Held, rd.so, that such alleged custom being in 
fact a custom for the inhabitants to have a 
a prendre in another's soil, had no 
existence in point of law. 

A RULE nm had been obtained in ihis case 
by the defendant for a writ of prohibition to 
the ]udge of the County Court of the county 
of Merioneth, to slay all further proceedings 
in the plaint on the ground of a want of juris- 
diction in such judge. 

The affidavit in support of the rule was that 
of the clerk to the defendant’s attorney, and it 
was.therein alleged that the plaint had been 
brought In respect of an alleged trespass by 
the defendant in going on the land of the 
plaintiff to fish in the river Treweryn, and was 
tried on the 13lh of October, 1847, the counsel 
who then appem ed for the defendant unsuccess- 
fully objecting to the jurisdiction of the (kiurt ; 
that ihf! evidence in the plaint established the 
formation of a society, in 1840, for the protec- 
tion of the river Treweryn ; that, in 1847, the 
inliahitan^ of Bala held a public meeting for 
the express purpose of declaring, as they then 
did, a claim by them of a right to fish in the 
Treweryn, umler an immemorial custom ; that 
in exercise of such chiiin, the defendant was 
sent out, on behalf of the inhabitants, to fish, 
and thus to assert their alleged right, and his ■ 
having so acted was the trespass in respect of 
which the plaint had been brought ; that 
notice in writing had been given by the de- 
fendant to the jdaintiff*, before the acts of 
trespass complained of, of his (the defendant’s) 
intention to go out and fish for the [mrposc of 
asserting the right of the inhabitants of Bala ; ^ 
and that the defendant had in fact gone upon 
the plaintiff's land bond fide for that purpose. 
It was further slated that a notice had, before 
the trial, been served on the County Court 
judge, claiming, on behalf of the defendant, 
the right to liave the plaint tried in one of the 
Superior Courts, on the ground of a want of 
jurisdiction ; that, notwithstanding such notice 
and the objection taken at the trial, the judge 
proceeded with the plaint; that the case was 
then gone into, and several of the inhabitants 
of Bala examined, to prove — first, that the right 
of fishing and of going on the plaintiff’s land, 
as claimed, did exist ; secondly, that there was 
on the plaintiff’s said lands a public right of 
footway ; and thirdly, that there existed a right 
of common in the locus in quo. The judge, 
liowever, gave judgment against the defendant 
for IZ. damages and costs. # 

Ta{fourd, Serjeant, showed cause against the 
rule. The ground upon which the rule for the 
prohibition in this case rested was, that jfte 
proviso in the 58th section of the County? Court 
Act, 9 & 10 Viet. c. 95, prevented the juris- 
diction of the County Court of Merioneth from 


applying to the present case, that proviso de^ 
claring ‘*thaJ: the jCpurt sliaDl not have co^ 
niaance of any aetioo of ejectiaenti, or in whi 
the title to any coiporeal or incorporeal bera- 
ditaments, or to any toll, fair, &c., shall be in 
question,’* &c. The affidavits filed in pppi;>* 
sition to the rule set forth that the defendant 
was not a householder of Bala, but merely re- 
sident there; that there was no foundation 
whatever for the rights claimed on behalf pf 
the inhabitants of Bala; that the judge of the 
County Court had required the defendant to 
establish some reasonable and probable ground 
for the claim of right, and having heard the 
whole of the evidence adduced for that purpose, 
deckled that the defendant had completely 
failed to sliow a colour for any such claim of 
right, and thereupon proceeded to decide the 
matter of the plaint. With respect then to the 
first claim of a right of cotnmoti, it was unne- 
cessary to do more than say that there appeared 
no ground whatever for it. As to the second 
claim of a right to fish, it was not made with 
respect to any property or any. grant or pre- 
scription, but it was merely said that the in- 
’ habitants of Bala had a right# to enter the 
plaintiff’s lands and fish in the river. In point 
of law it might well be doubted whether any 
such right could exist at all. There might be, 
according to the case of Fitch v. RawUng, 2 H, 
Bl. 394, a good custom for the inhabitants of a 
pjTrticuiar place or village to gf) upon the land 
of another and there play at cricket, for there a 
grant might be assumed. But the present 
claim is not for the purpose of recreation, but 
of a right to take the fish in the plaintiff’s 
water — in fact a profit a prendre. It was, 
however, submitted as decisive of tbt present 
application, that the claim of a right to fish as 
an inhabitant of a place could not be considered 
as a claim to a hereditament, and therefore not 
within the j)roviso relied upon. [Cresswell, J. 
What the defendant said came to this, — You 
shall not try the question of right because 
some third person had a right to go upon the 
plaintift'’s land.] As to the right of footway 
claimed, that could be no answer to an action 
for a trespass by fishing. Besides it could 
not either be considered as a hereditament. 
[IVilliams, 3 . There appeared to be no limit 
to the alleged right. The defendant might 
catch all the fish in the river.] 

Mr. Lloyd, in support of the rule. The 
right of fishing, it was subgiitted, was an in* 
coiq^oreal hereditament, (Com. Dig. tit. Piscary, 
Steph. Com. Black.,) and the judge had no 
right to inquire into the title i^ter the claim 
had been made in behalf of the inhabitants of 
Bala. Tyson v. Smith, Ad. & £. 406; 
Cathey v. M'Kay, C5ra>^ord & Dixon Rep, 
(Insh,) 290 ; Kmnersley v. Orp, Doug. 499. 
Here the claim was made bond fide, md n 
notice given to the plaintiff beforehand. The 
case of Tinniswood v. Pateson, 8 Com. B. 243, 
was a strong authority tb show that as soon 
as a plea of a claim to an incorporeal hei^ita- 
ment was set up the Jurisdiction of the County 
Court became ousted* there 
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any authoi-ity to show that a profit a prendre 
can be clainoed without any limit?] If wen 
that be so, and the case be doubtful, the (Jourt 
would pCThaps allow the defendant to declare 
in prohibition in order to raise the question for 
decifiiom 

, Cur. ad, mlt. 

Map 12fh, The judgment of the Court was 
delivered by 

Wilde, C. J. A rule was obtained in this 
cause calling upon the plaintiff to show cause 
why a writ of prohibition should not issue to 
the judge of the County Court of Merioneth- 
shire, and the ground on which the defendant 
claims to be entitled to the writ is, that the 
plaint in the County Court was brought for 
damages in respect of an alleged trespass on 
the plaintifl*’s land for the purpose of fishing, 
and the defendant says that he did the acts 
complained of under a claim of right as an in- 
habitant of Bala resting on immemorial custom, 
and as that claim may disputed, the jurisdic- 
tion of the County Court is excluded by the 
statute 9 & 10 Viet. c. 95, s. 58, in which it is 
provided, that the County Court shall not have 
cogriizance of any action in whicli the claim to 
an incorporeal hereditament may be disputed. 
We are of opinion that the jurisdiction of the j 
County Court is not extducfed by the proviso 
referred to^ and that the r\ilc must be dis- 
charged. The custom set up is in eficct a 
custom for the inhabitants of Bala to ha\*e a 
profit a prendre in the land of another, and we 
think that no such custom can be set up. It 
has been held as undoubted law for two cen- 
turies that no such custom (!an exist at law. 
The que^ion was decided in James the 
First’s reign, in Gate ward’s case, 6 Co. Rep. 
GO, and since that the law lias been considered 
as not open to any question or doubt, and the 
jurisdiction of the County Court cannot be 
excluded by the pretence of a custom which it 
has been determined for so long a time is 
without any legal existence. But further, sup- 
posing any question could arise regarding the 
custom, inasmuch as the claim in cjuestion is 
not a hereditament, the cause does not come 
within the operation of the proviso in the 58th 
section, hereditament whether corporeal or in- 
corporeal being a thing which a man may have 
to him and his heirs by way of inheritance, and 
which do not go to his executors or admi- 
nistrators as chattels. Termes de la Ley, 388, 
Co. Lit, 6 a & IG. ’fhe rule, therefore, must 
be discharged with costs. 

Rule discharged with costs. 

Cmirt Of 0yd)rqurr. 

Cormop V. Chailis and another. June 10, 1848. 

ATtOnNWr . — CONTINUANCE OP AUTHORITY. 

Where a d^endant has been taken in eareca- 
iion upon ajudyment, the attorney for the 
plaintiff has no authority to give a dis- 
charge: he continues to he attorney of ter 
execution for the purpose of receiving the 
money only. 


Action for an escape. Pleas, not guilty, 
and leave and license. Verdict for the defend- 
ants. The plamtiff had obtained a judgment 
against one Walmsley, who was taken in exe- 
cution. The plaintiff’s attorney being after- 
wards at the sheriff’s office, was asked by the 
officer to agree to the defendant’s discharge 
upon being paid 20/., part of the amount, .and 
receiving a warrant of attorney for 30/., the re- 
mainder. Tliis the attorney agreed to, and 
Walmsley was discharged. The present action 
had been broiighr: to recover the whole amount 
of the judgment debt and costs. 

Martin, (Jan. 15, 1848,) having obtained a 
rule to show cause why the verdict for the 
defendants should not be set aside and a ver- 
dict entered for the plaintiff, 

Burchell, for the defendants, shmved cause, 
and referred to SfWfmry v. Chapman, 8 Dow. 
656; 11 Adol. & Ellis, 829. The rule was 
obtained upon the authority of that case, 
from which it was inferred that the duties of 
the attorney expire with the judgment. That 
such was the case to a certain extent he was 
ready to admit, but it was not entirely so, for 
the authority of the attorney revives for the 
purpose of execution. B. The attorney 

is the proper person to receive the money, as 
he has a lien upon the costs.] He has con- 
siderable power over the judgment. In 2 Inst. 
377, (5), Lord Coke observes “ By the judg- 
ment against the defendant the warranty of 
attorney is determined, for thereby placitum 
ierminatur, but only to sue execution (which 
is the fruit of the judgment) within the year ; 
and if he sue out execution within the year, he 
may prosecute the same after the year ; but if 
he sue out no execution within the year, then 
after the year is ended after judpgnent his war- 
rant of attorney is determined.” In order to 
support this rule it must be contended that th^ 
authority of the attorney ceases with the issuing 
of the writ of execution, but that is clearly not 
so, for there is no doubt that if a portion of 
the money only be levied, he can issue a second 
writ to recover the remainder. And in Crozer 
v. Pilling, 4 B, & C. 26, which was an action 
against the plaintiff for not discharging the 
defendant upon tender of debt and costs, the 
tender was made to the attorney upon the 
record, and the Court intimated a clear opinion 
that he was the proper person to receive jiay- 
ment of the debt and costs, and that the tender 
was properly made to him, therefore the action 
was maintainable. Besides an attorney may 
prejudice his client most materially after the 
judgment, by releasing it. It must, however, 
be confessed that Payne v. Chute, 1 Rob. R. 
367, is at variance with the 2 Inst. [Platt, 
referred to the rule of Court as to satisfaction 
piece.] 12 Mod. 440, and authorities cited in 
Chit. Arch. 56 (7 Ed.) 

Martin, in reply, relied upon Sauouxy v. 
Chapman. 

Per Curiam. We think a verdict aliouTd be 
entered for the piiaintiff for 30L The attorney 
is the pro|»et pe^ti to receive t^e amount, but 
he has no impfied authority fo give a discharge. 
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STourt of DaHftruptrg. 

Anonymous. July 14, 1848. 

O'KBTOR AND CKEDITOH AKftANGtCMENT 
ACT. — PRACTICE. 

The Commissioners will not entertain a 
petition presented under the statute 7 ^ 

Viet, c, 70, unless the petitioner sets forth 
in the schedule annexed to such petition the 
date when each particular debt was con-- 
tracted. 


reasonable probability at ttie time of contract of 
his being able to pay the same,” the Cbhtrais- 
sioner may take certain further steps, pbitited 
out by the abt df parliament, with a view to a 
private arrangement. It is obvious, that the 
Commissioner cannot form a ludgmetit as to 
the reasonable probability at the time of con- 
tract of the petitioner being able to pay his 
debts, unless he knows the time, when each 
debt was contracted, yet it constantly happens 
that j)etitions under this act are brought here, 
without the time when each debt was con- 


A PE TITIONER under the Debtor and (Ve- tracted, being specified, or even an attempt 
ilitor Arfangeinent Act presented a petition, being made to specify the time, although the 
in which he omitted to state the time when the printed forms show the necessity of it. In all 
several debts contained in liis schedule were ! such cases I decline to jiroceed. 
contracted, 'rUe petition was referred to Mr. ! 1 make this statement publicly, though the 

CommissioncT Fane, who having examined it j petition is to be dealt Wxlh. privately, because it 
privately, upon taking his seal in (!ourt made | is desirable that all persons concerned should 
the following observations, which we publish, I know that, unless the time when each debt is 
as they involve a matter of practice : — | contracted is stated in the petition, and the 

Mr. ( 'ommissioner ¥\ine. l>y the 7 & H ; truth of that statement is sworn to, the Com - 
Viet. c. /(), ]>as.sed in 1S41, commonly called ! rnissioncr cannot proceed. My own opinion 
the Debtor and Creditor Arranginnent Act, a ; is, that the riglit conceded by this act to the 
<lebtor, not in trade, is allowed, with the con- ! debtor of avoiding publicity is a very great 
currence of one-third in number and value of I concession, and that it should not be e.xtended 
his creditors, to petition this Court with a view beyond those cases where the inability to pay 
to n private arrangement of his jifiairs. Ui)on j is attributable rather to misfortune than fault, 
the petition being presented, the Coriimissiimer If instead of this concession being applied 
18 privately to examine into the matter of the sparingly, it is applied unsparingly, almost the 
petition, and by section 2, if he shall be satis- jnly remaining check on the misconduct of 
iied, amongst other things, that the j^etitioner’s j debtors, public exposure, will be lost to the 
debts were not contracted by him, without community. 
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2atM of 'SlUontfg^, j to give as long notices as were in his power 

. , . , . , . that the notices so given aflTorded areason- 

Lr or the previous Sections of this Senes time for inquiry into his conduct, See,, 

the Digest in the present Volume, see since his admission. Exparte Webb, 4 D. & L, 


Law of Attorneys, p. 18. 

Law of Costs, p. 284. 

Law of Wills, p. 37. 

Courts of Eguity. 

(’onstruction of Statutes, ji. 58. 

Law of Property and Conveyancing, p. 7.’>, 
Principles of Equity, p. 103. 

Pleadings, p. 121. 

Evidence, p. 149. 


041. 

2. Where little more than a twelvemonth had 
elapsed 'si nee the admission of an attorney, the 
Court, under special circumstances, allowed 
him to take out a certificate, without giving the 
notices required by Ueg. Gen., Easter Term, 
9 Viet. Weymouth, exparte, 5 D. & L. 60. 

APPEARANCE SEC. STAT. 

See Notice of appointment. 

BILL OF COSTS. 


Practice, pp. 16\), ipo. 

Bankruptcy, p. 213 . 

Lunacy, p. 216.] 

ADMISSION ON THE ROLL. 

1. Notice. — The Court will, in urgent cases, _ 
aisper.se with the Reg, Gen., Easter T., 9 Viet., j 
which regulates the taking out a certificate as | 
an attorney, where more than a year has elapsed 
from the adniisssion, provided it appear that 
her^ has been no nogiect in the paity applying 


Name of court. — ^Where an attorney’s bill 
contains cliarges for business done in the Court 
I of Chancery, and also in a Court of Coimnon 
J^w, the bill should specify the particular 
I Court in w^hich each portion of the business 
was done. Ivimey v. Marks, 4 D. & L. 709. 

Case cited in the judgment ; Hill v. Ilamplireys, 
2 B. & P. 343; 3 Esp.SM, 

COMPROMISE. 

See Undertaking. 
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COUNTY COURT. 

1* privilege of plaintiff,— 'All attorney may, 
notwithstanding the 9 10 Viet. c. 95, sue as 

a plaintiff in one of the Superior Courts, and 
will, if successful, be entitled to costs as before 
that statute. Lewis v. Hance, 36 L. O. 68. 

2. Privilege of altornegs plaintiffs,,-^ Costs 
upon application for a rule. — The County 
Courts Act, 9 & 10 Viet. c. 95, does not apply 
to attorneys suing in their own right ; they 
still retain the ])rivilege of proceeding in the 
Superior Courts for sums under 20/. 

This Court will not discharge a rule with 
costs upon the ground only of its having been 
moved for with costs. Jones v. Brown, 36 
L. O. 100. 

DELIVERY OF BILL. 

Month,^^ meaning of — ^To an action on an 
attomey\s bill, the defendant pleaded that the 
plaintiff did not deliver “ one month ’’ before 
bringing the action, a signed bill of his fees, 

pursuant to the statute in such case made/’ 
“ contrary to the form of the said statute.” The 
6 & 7 Viet. c. 73, s. 37, requires a bill to be de- 
livered ‘‘one month ” before bringing an action, 
and by the interpretation clause, “ montli ” is 
declared to mean “ calendar month : ” Held, 
on special demurrer, that the word “ month ” 
in the plea was to be taken to mean “ lunar 
month that the words “pursuant to the 
statute,” &c., would not enable tlic Court to 
construe it as a “ calendar month and that 
as the act required a deli very of a “ calendar 
month ” before the aclion, the plea was bad as 
tendering an inconclusive and immaterial issue. 

Quisre, if the plea was not also bad, as being 
an argiiinfi^itative averment that the plaintiff 
did not deliver, one “ calendar ” month before 
bringing the action, a signed bill, &c. Parker 
V. Gill, 5 D. & L. 21. 

(’nse^ cited in the judgment : Burronghs r, 
Hodgson, 9 A. & K, 4S)9 ; 1 V. & J). 32a, 

FRAUDULENT CHARGES. 

See Taxation, 

JURISDICTION. 

See Undertaking, 

LIABILITY OP PROVISIONAL COMMITTEE. 

See Railway Company. 

LIEN. 

On papers, — An attorney has a lien on the 
papers in a particular suit, not only for his 
costs in that suit, but for his general costs. 
And the Court will not interfere with that lien 
by ordering him to deliver up his papers on 
payment of the bill of costs in the particular 
siut, although the bill of costs has been made 
out and ^delivered separately; and the client 
suggests that the possession of the papers is ne- 
cessary to enable him to carry on the proceed- 
ings, and that he will be damhified by the 
delay^ BrQomheai^ i» re, 5 D. & L. 52* 

MISCONDUCT. 

, See Striking off the Roll, 


NOTICE OF .AJPI^OINTMENT. 

Appearance sec. slat, — The defendant not 
appearing to a writ of summons, ah appearance 
was entered for him by the plaintiff see, stai, 
after which he pleaded in person. The case 
not being tried within the proper tinae after 
issue joined, the defendant gave notice of his 
intention .to move for judgment a$ in ca$e of 
nonsuit. This notice was given by attorney. 
Held, that this was sufficient notice to tne 
plaintiff of the appointment of the attorney by 
the defendant, and that it was not necessaty 
for him to give notice of his bringing in an 
attorney on the other side. Jones v. King, 35 
L. O. 345. 

PAROCHIAL BUSINESS, ^ 

A retainer by parish officers of an attorney 
on parish matters is not binding on them to- 
gether with their successors personally. John 
Marsh v. Richard Davis, Rohei't Tibbott, Jatnes 
Davis, and William Evans, 36 1j. O. 56, 

PARTNERSHIP. 

Two solicitors having entered into partner- 
ship, each of them continued to attend to the 
business of his former clients, hut on the part- 
nershij) account ; and one of the jiartners hav- 
ing proposed to invest a sum of money belong- 
ing to a client in a certain mortgage, the pro- 
l)osal was agreed to by thei client, and the 
money was paid' to the joint account of the 
partnership, at their bankers, for the purpose 
I of the investment. The negotiations for the 
mortgage were broken off by the proposed 
mortgagor, but the partner 1^ whom the pro- 
I ])osal had been made to the client, untruly re- 
! jiresented to the client that the mortgage had 
been effected, and thenceforward continued to 
pay the interest as if it had actually been done. 
Altht>ugh the banking account was kept in the 
name of the firm, the moneys standing to the 
account belonged exclusively to the partner 
who committed the fraud ; he alone attended to 
and liad the control of the account, and the 
fraud was unknown to the other partner. Five 
years after the receipt of the money from the 
client the partnershij) was dissolved ; and ten 
years after the dissolution of the partnership 
the partner who had committed the fraud l)e- 
caine bankrupt, and the client, who from . the 
time of the dissolution until the bankruptcy 
had continued to employ him as his solicitor, 
discovered the fraud. The client then filed 
his bill against the other partner to recover the 
money. 

Held, that the defendant was originally liable 
to the plaintiff for the money received by the 
firm ; that his original liabdity was conti|:l^ed^ 
as well after as before the dissolution of the 
partnershij), by the fraudulent representations 
of his former partner; and that in eouity the 
limitation in bar of the claim did not pegin to 
run in favour of the defendant until the time 
when the client discovered the fraud. 

UTiat the fraud and misrepresentatibn of one 
of the partners entitled the client *to relief in 
J equity against the other, not only if the case 
was one in which the efient might We re- 
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covered in an action at law a^j^ainst sucb other 
partner, hut also if the remedy at law against 
the other f)artner was barred by the lapse of j 
time. Blair v. Bromley^ 5 Hare, 542. 

pRfVILEGB OF ATTORNEY PLAINTIFF. 

Sec County Courts 1, 2. 

PHODUCTION OF PAPERS. | 

F., a solicitor, by his answer, claimed the 
right of refusing to produce certain documents, 
on the ground of their having come into his 
possession as solicitor for J3., who denied by 
his answer that F. had ever acted as his solici- 
tor. The plaintiff amended his bill, stating the 
claim set up by F., but did not require Ji.,who 
was out of the jurisdiction, to answer the 
amendments. Jhld^ that if il. appeared and 
did not interpose, the pn^duction of the papers 
would be ortlered. Bknkinsopi) v. Blaikinsopp, 
3C L. O. 31 . 

PURCHASE. 

Setliny nnide, — An agreement between a 
father, tenant for life, and an eldest son, tenant 
in tail, for certain considerations, to bar the 
entail, and convey the estate to the son, was 
followed within a fortnight by the sale of the 
estate by the son to the solicitor who had acted 
for both parties in the agreement. In a suit 
after the death of the son without issue, by the 
next remainder-man in tail, who was also heir 
at law of the son, to set aside both transactions, 
and to have the estates re-settled to the former 
uses, the ( /ourt was of opinion, ujion the evi- 
dence, that both transactions were but parts of 
one scheme, coiftrived by the solicitor for his 
own benefit; l)ut being also of opinion that, 
on the principle of family arrangement, the 
agreement between the father and the son was 
not necessarily an unfair one in itself, the 
Court set aside the second only, and dismissing 
the bill as to the 1 st, decreed the solicitor to 
convey the estate to the ])laintiff in fee. 
Bellamy v. Sahine, 2 Phill. 425. 

RAILWAY COMPANY. 

Ijiahllity of provisional and manayhiy com~ 
mittec . — AVherc a [)ers()n allows his name to be 
placed upon the ])rovisional committee, and it is 
also inserted in the list of the managing com- 
mittee, of which he is siihsequently aware, and 
to which he does not olqect, such managing 
committee being authorized to direct the affairs 
of the com[)any, he will not, without interfer- 
ence on his part in the affiirsof such company, 
he liable to the attorney for his costs in any 
proceedings adopted by him by order of such 
managing committee, no bill having been ob- 
tained, or deed signed. It is, however, a ques- 
tion for the consideration of the jury whether, 
from all the circumstances, the committee are 
authorized to pledge the defendant’s credit. 
Williams v. Plgoit, 35 L. O. Gl4. 

RETAINER. 

Vnauthorized appearance,— a defend- 
ant has been served with process, and an at- 
torney, without authority, appears for him ; if 
the attorney be insolveut, the defendant will be 


relieved on equitable terms, provided he has a 
defence upon the merits. But if the attorney 
be solvent, the defendant will be left to his 
remedy by euaunary implication against him. 

But where a plaintiff, without serving the de- 
fendant, accepto appearance of an unauthorised 
attorney, the Court will set aside the judgment 
as irregular, with costs, and leave the plaintiff 
to recover those costs and expenses from the 
delinquent attorney. Bayley v. Bucklandy 5 
D. & L. 115. 

Case cited in the fudgraent : Hubbart v. Phillips, 

13 w.rof. 

SKTTFNG ASIDE PURCHASE. 

See Purchase, 

SIGNED BILL. 

Taxation, — ^The defendant, a liondon attor* 
ney, employed the plaintiff, also a London at- 
torney, to go to Cambridge, and defend a per- 
son indicted for bribery at an election there. 
In 1841 and 1842, the plaintiff delivered to the 
defendant bills of costs unsigned, and in Feb. 
1847, he re-delivered signed bills : Heldy that 
the bills were taxable under G & 7 Viet. c. 73, 
s. 37. Billinf/, in re, 5 D. & L. 126. 

STRIKING OFF THE ROLL. 

Misconduct. — An application to strike an at- 
torney off the roll of the Court, will not be 
granted ni)on the mere production of a similar 
rule obtained in another Court, unless there be 
an affidavit that he is the same jierson, and the 
application should not be made on the last day 
I of term. Anon,, m re, I Exch. llep. 453. 

TAXATION. 

I After bond, — Fraudulent charges. — Where ' 
an attorney proceeds to trial upon a bond of 
nearly two years’ standing, given for costs in a 
previous action wdiich have not been taxed, 
the (^ourt will not, upon application made on 
behalf of the defendant, and ii{)on affidavit of 
improper charges, postpone the trial until the 
bill shall have been taxed ; but will prevent 
the attorney from entering up judgment until 
after ta^;ati(>n, or for more than the taxed 
amount. 

The Court will also, under such circum- 
stances, order the Master to report whether 
the bill contains any fraudulent charges, and 
also any other s})ecial matter, and make the 
costs of taxation dependent upon such report, 
Nix V. Phillips and others, 3G L, O. 35. 

See Signed Bill, 

UNAUTHORIZED APPEARANCE. 

See Retainer, 

UNDERTAKING. 

Cotnpromise, — Jurisdiction, — Where an ar- 
rangement between the solicitor for the defend- 
ants and the solicitor for the plaintil^ is entered 
into for the compromise of a suit, and a per- 
sonal undertaking is given by the one to the 
other to pay certain costs of the suit : the Court, 
in the exercise of its jurisdiction over solicitors, 
will compel the fulfilment of such undertaking. 
Gilbert v. Cooper, 35 L. O. 560 . 




, Quod magis ad nos 

Pertinet, et nescire malum est, agitamus.” 

Horat« 


INQUIRY INTO CORRUPT PRAC- 
TICES AT|ELECTIONS. 

The bill introduced into the House of 
Commons by Lord John Russell, ‘‘ To pro- 
vide for inquiry into the existence of Corrupt 
Practices at Elections for Members to serve 
in Parliament,” proposes to confer a new 
* species of patronage on the judges, wliich 
we cannoriiclp considering objectionable in 
more than one point of view. Whenever a 
select committee to whom any petition com- 
plaining of bribery or treating lias been re- 
ferred, considers it convenient or desirable 
that an inquiry should be instituted in tiic 
locality where corrupt practices are supposed 
to have taken place, it is intended that the 
inquiry should be conducted by .two bar- 
risters, who are to be appointed liy the 
senior judge of assize. The provision under 
which these appointments are proposed to 
be made is as follows : — 

That where any committee appointed under 
this act shall report that further inquiry and in- 
vestigation regarding corrupt practices should 
be made on the spot by Commissioners ap- 
pointed under this act, the Speaker of the 
House of Commons shall, by writing under his 
hand, certify such report to the senior judge 
for the time being in the commission of assize, 
or where there shall be no existing commission 
of assize, *then to the senior judge for the time 
being in the last preceding commission of assize 
for the county within which the city or borough 
with respect to which the inquiry and investiga- 
tion is to be made is situate; and such judge 
shall appoint two barristers to be commission- 
ers for such city or borough for the purpose of 
VoL. XXXVI. No. 1,064. 


such inquiry and investigation ; and in case by 
reason of the death, illness or absence of any 
such Commissioner, such inquiry and investi- 
gation cannot be proceeded with by him, it 
shall be lawful for such judge and he is hereby 
; required to appoint a barrister to be a Cornmis- 
: sinner in the place of the Commissioner origi- 
I nally appointed : Provided, that no barrister 
shall he appointed Commissioner who shall be 
I of less than f/trec years* standing, or who shall 
i ha a member of }>arliament, or who shall hold 
any office or place of profit under the Crown, 
except the office of recorder of any city or 
borough ; and the Com?nissioneiis so appointed 
shall with all conv^enient speed after their ap- 
pointment enter upon and complete, in mauQfii;. 
herein provided, the inquiry and investigation 
with respect to the city or borough for which 
they shall be appointed.” 

The Commissioners are to he sworn, and 
power is given them to appoint and dismiss 
such clerks, messengers, and oiiic(*rs as 
shall be thought necessary. The Courts of 
Inquiry to be holden by the Commissioners 
I are thus provided for : — 

‘‘That the said Commissioners shall from 
lime to time liold Courts of Inquiry at such 
places as they shall deem convenient for the 
purposes of their inquiries ; and the said Com- 
missioners shall hold their first Court of In- 
quiry within the city or borough for which 
they shall have been appointed, or within ten 
miles thereof, and shall give notice of the time 
and place of holding such first Court of In- 
quiry to the returning officer of the same, and 
shall cause a like notice to be fixed against the 
town-hall, market, or other public building of 
such city or borough, or the place where the 
election of members to serve in pcwliament for 
such city or borough is usually held, and shall 
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atoo publish a like notice in some newspaper in 
general circulation in such city or borough, or 
the neighbourhood thereof, and the said Com- 
missioners may adjourn any such Court from 
time to time and from place to place : Provided 
always, that where the Commissioners shall ad- 
journ such Court of Inquiry to any place not 
Within such city or borough, or within tm 
miles thereof, the said Commissioners shall in 
the minutes of their proceedings record the 
reasons for such adjournment# and shall in 
their report specially mention such adjournment 
and the reasons for the eanie.’^ 

The nature, extent, and duration of the 
inquiry must necessarily be left very much 
in the discretion of the Commissioners. 
Their duties are })ointed out in the follow- 
ing section : — 

That; the said Commissioners shall, by such 
lawful means as to them shall appear best for 
the discovery of the truth, inquire into tli 
manner in which the election or elections men- 
tioned in the report of the election committee 
for such city or borough has or have been con- 
ducted, and whether an)'’ corrupt practices 
were committed at such election or elections I 
respectively, and if so, the said (Jominissioners j 
shall, by such means as aforesaid, inquire into 
and ascertain the nature and particulars of such 
corrupt practices, and the persons, whether 
candidates, agents for candidates, voters or 
others, who have been parties to the same, and 
whether any such corrupt practices have been 
in compliance with any usage or custom in such 
city or borough, or have been new or casual in 
such city or btirough ; and the said Commis- 
sioners shall from time to time report to her 
Majesty the evidence which shall be taken by 
them, and what they shall find concerning the 
iV/eraises, and especu^lly the said Commission- 
ers shall report, with respect to the said election 
or electioi\K respectively, the names of all per- 
sons whom they shall find to have been guilty 
of corrupt practices at such election or elections 
respectively, and all other things whereby, in 
the opinloii of the said Commissioners, the 
truth may be better known touching the 
premisea/^ 

, Thp rcppr|^ pjf the CQuunissioners are to 
be laid befor^ parliament, and they are 
. autlioTised, tp igimumpn witnesses and ex- 
amine them oa<)ath. They are to be paid 
at the rate of fiv^ guineas per diem for their 
services^ together with travelling and other 
expenses* 

I^t ipay be at ouce coniceAed that an iiives- 
tjgatipu of tjiis nature probably be <?on- 

auptec^ ipost effecti^^ and adyautageously 
by persons pf legal e^pektipu ^xperiepce. 
are i(it a lp$s to 

^0 m ^ a duty may peyfdrjiw^ as 

ef5c»eqt]y |)y 

of ,I» the 

£■ ’ ' 


transaction of ordinary legal bttitness, the 
duty of seeking out, discovering, e&amivihig 
into, and pteptitmg evidence, exi^tisively dt* 
volves upon the attorney. The barrister 
only acts upon the instructions furnished 
and prepared for him by the attorney. As 
to the proceedings peculiar to elections, they 
are in general better known to the attorney 
than to the barrister. The former is con- 
stantly employed at elections in the capacity 
of an agent, and by thAt metos acquires a 
minute practical knowledge of all the detkils, 
and a familiar acquaintance with the arts and 
devices, unlawful as well as innocent, to 
which unscrupulous persons resort at election 
contests. His attendance at the liegistra- 
tion Courts, where barristers do not attend 
in their professional capacity, gives the 
attorney an insight into the mode in which 
local influences are created and maintained. 

I So far as regards previous habits, informa- 
I tioii, and experience, the attorney is at least 
as w'cll qualified as the barrister to inquire 
into the existence of corrupt practices at 
I elections. Without resorting to invidious 
j comparisons as to tlie relative usefulness pi’ 
either branch of the profession, or seeking 
j to elevate the one at the exjiense of the 
j other, we respectfully ask an explanation 
the grounds upon which it is* proposed to 
exclude, from Commissions to investigate 
Corrupt Practices at Elections, the members 
of the most extensive branch of the legal.,, 
profession ? • 

It is notorious that corrupt practices are 
sometimes resorted to by all parties at an 
eleertion to such an extent that, when the 
contest is over, neither party finds it expe- 
dient to prosecute a charge of corruption 
against his opponent, under the conviction 
that if recrimination were resorted to, a 
case erpially strong might be established 
against himself. Certain provisions wrere 
introduced in the Act for the bettef Pre- 
vention of Bribery and Treating,’* (5 & 6 
Viet. c. 102,) with a \iew to remedy tliis 
evil, which provisions, it seems, have proved 
in a great degree unavailing. In such ^es 
it is quite obvious, that if two barristers he 
sent into a borough where corrimt pracS^ices 
have pi-ovailed, and the cases they are to 
I examine into, and the evidenpp support 
‘ those cases, has Pot been prenously itiycsti- 
gated and arranged, the joUmey ; of the 
Commissioners will iri many ejaisies be a biere 
farce. We presUpie it is y^ith a View to 
meet thb difficulty that the 18th se^tiph of 
’the'hin ’piloses' 
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appointed under 
C^nmussioners 
tWa, act, any inquiries or in^ 
ciimjr^^M^^P^de under the provisions of this 
a<?^ fu^ agent is hereby authorized 

frd^'time td tiine to certify under his hand to the 
Commi^iott^e of her Majesty’s Treasury, what 
sifm or suihi of money is or are required to 
meet thp, neceoeary expenses for etfectually 
)>vpaacuitiag such inquiries or inquiry as such 
agent .may be appointed to prosecute, including j 
the sums prqper and necessary to be paid to' 
an A for the \vUnes6es who may Oe required to 
attend under this act ; and the Commissioners 
of her Majesty* s Treasury shall be authorized 
to advance to every such agent from time to time 
such sums as skdfl he needed for the purposes 
aforesaid.'*^ 

We would remark in passing, that this 
clause is silent as to the qualifications of 
the agent to l)e appointed by the Speaker, 
It leaves it to the discretion of tliat officer 
to appoint a barrister, an attorney, or any 
other person he may think fit. 

But the patronage wliich it is proposed 
to confer on the judges appears to us to be 
objectionable upon a totally different ground. 
The exercise of tins j>atronago subjects tiie 
judges to imputations of nepotism and 
favouritism, and is by no means calculated 
to increase i^he indepeudence of the Bar. 
Lord John Russell, upon introducing the 
bill now under consideration, referred to 
the power vested in the senior judges of 
assize, t(wipj)oint revising barristers, under 
tJie stat. 6 Viet. c. 18, s. 28, as a precedent 
for vesting in them the power of appoint- 
ment under the present bill. The question 
is, whether the precedent is one that ought 
to be followed, and the principle ^tended ? 
The appointment of revising barristers has 
not created any dissatisfaction on political 
grounds, but we question if the power has 
always been exercised in such a manner as 
to afford universal satisfaction in the pro- 
fejBsion. It converted the whole body of 
the junior Bar into place hunters. It be- 
came the practice for every barrister who 
desired to spend the Long Vacation profit- 
ably, to write to the senior judge of assize, 
r^uesUi^ to be appointed a revising bar- 
rister. Only a few of the applicants could 
be successful, and the remainder were disap- 
We have heard of young gentle- 
mep bein^ called to the Bar at a particular 
P®ri^d, with the express view of having this 
conferred ou them, and the 
juvenile candidate has been sometimes suc- 
cessful, to the infinite disgiist of his seniors. 
These facts are mentioned, not to disparage 
cither the Judges or the Bar, but because it 
Appears to be more for the credit of both. 


that situations of this kind idumld not ' be 
in the disposal of* the one, dr solicited by 
the other. All public appointments are 
properly liable to be canvassed, and it seems 
more in accordance with constitutional prac- 
tice that the patronage should be vested ill 
some branch. , of . the executive goveniment 
directly psponsihle to parliament. The 
Commission to inquire into the proceedings 
at a recent election is one that necessarily 
involves inquiries of a personal and political 
character. Whatever objections exist to the 
interference of tlie judges in the appoint- 
ment of those entrusted with the duty of 
revising the Lists of elecfcpts, apply with 
tenfold force to the appointments contem- 
plated by the bill under ebnsideration. The 
conduct of the Commissioners to whom such 
a duty is delegated, as welt as their reports, 
will be jealously scrutinized, and various 
considerations, too obvious to require elucir 
(latioii, render it desirable that the members 
of the judicial body should have no concern, 
directly or indirectly, with investigations of 
this description. 

CHARITABLE TRUSTS REGULA- 
TION BILL. 

Thk Lord Chancellor has laid on the 
I table of the House of Lords a Bill ** for 
facilitating and better securing the due Ad- 
niinistratiou of Charitable Trusts, and for 
the further relief of Trustees,” which re- 
quires the best attention of the profession 
and the public. We presume, from the late 
period at which it has been introduced, ilW ’ 
it is not intended to press the measure 
during the present Session, but we have 
not learned that the Chancellor has made 
any distinct announcement of his intentions 
ill this respect, and we hasten to lay before 
our readers an outline of the bill. 

By the first section, it is proposed to 
invest the judges of the County Courts witli 
jurisdiction over the administration of any 
charity of which the clear yearly income 
does not exceed 30Z., and which is tb be 
administered, or is applicable to bi* for 
objects or purposes within the district ” of 
any judge of the County Court. The 
County Court judge is to be invested with 
jurisdiction in such cases, whenever to ap- 
plication is made to him by the Attoimey- 
Generator any person authorized we 
Attorney-General, or by any perabna or 
body administering, or claiming fb ^mi- 
nister, any charity, or by any inhabitant oi 
any parish or place within which, or for the 
benefit of objects within which, such charity 
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it i« Treason to oompass the Death of 
thelS^aort of the iCin^ only. 

9- ^e Forgery of fhe Great Seal and other 
Royal St?al« and the' Sign Manual to cease to 
he iVeason. 

10. Scandalum Magnatuxn (2 Ric. 2, st. 1, 
c. .5, enforced by 12 Ric. 2, c. 11) abolished. 
♦11. Perjury to include all casss of false swear- 
ing where an oath is required or imposed bylaw. 

' 12. Rule in Homicide as to dying within a 
year and a day abrogated. 

18. Manslaughter, as descriptive of a species 
of Hdmicide, abolished, and two new descrip- 
tions introduced ; viar.., ’ExiennaUd Hornieide, 
tp include all cases of wilful killing less than 
Murder, where not justifiable; and negligent 
Jfomicide^ to include all cases of killing not 
wilful other than accidental. 

14. Digest makes it Murder to kill ofticers, 
&c. although autliority under which they act 
unlawful, \i they believe tluun selves to he acting 
lawfully, and if parity killed have notiee that 
they purport to atit under such author ily. 

15. Digest makes it manslaughter only, if, 
under the same circumstances, oflfii'ers, &c., 
kill persons resisting them. 

16. Consent of party killed under Extenua- 
atioh of Homicide. 

17. Duelling to cease to be M urder, unless at- 
tettded with uniaimeSs, and to he punished with 
l^nsjiortation for lifle, or not less than 7 years. 

18. r^rocuring self-murder to cease to he 
M^irder, and to be punishable only with Trans- 
portation for life, or not less than 7 years. 

19. 'rhe law of Mayhem abrogated. 

20. Constructive Itreakings in Ikuglary and 
cdnsiructive Possession in Theft abolished. 

' 2t. An asportavit in Theft done away with. 

22. ITiings adhering to the Realty, although 
oUljp' severed atlthe lhne of taking. Deeds and 
Othcir things savouring of the Realty, animals 
jjAu; mturet hot being fit for food, dogvs, &c., 
ghd sill other chattels personal, made the sub- 
jects of Iheft, and so the necessity for special 
irtatUtbry stealing rendered unnecessary. 

23. Instead of retaining Theft as an offence 
punishable with Transportation for 7 years, 
Siin’ple Iheft made piitushable with imprison- 
iheiiit ndt exceedi^ two years; and various 

introauced for the purpose of 
Wtoaiiting Increftse of Punishment. 

24. ' A general Offence of Kmhezzlemcnt, in- 
irbdticed tp include all cases of Fraudulent 
Mieapproprkt^on when distinct possession ob- 
^inea upoh tflihgnticm to return or speci- 
fically apply'thtngi' Obtained. By present law 

offehce is borifibbd ’'to Misappropriation by 
Bahkerls, Md^harnfe, Oerits, flervanta. See., by 
statutory ehbctmentk. The newr offence 
include cases of 
BTOldUg . Bulk by ’ Catriers, ;&c., vi^hich by 
present law is tbrietrUetiVely ' hrougtit within 

ing to Criminal 

reditoaU t v oonsolidation, especially those 
regarding Forgery. By the present law there 

Z o 


are 125 different varietiea of punishment ; 
these have been reduced to 18 ; and Quartering 
in Treason is abolished. 

TAXATION OF PARLIAMENTARY 
COSTS. 

We adverted a fortnight ago, in our Post- 
script, to the preparation of a draft of the pro- 
posed charges to he allowed on the taxation of 
the costs of parliamentary solicitors and agents, 
which requires much consideration, as \vell by 
the profession generally, as by those who are 
principally engaged in parliamentary business. 

We understand that the Incorporated I^iaw 
Society has actively taken up the matter, and. 
are in com muni elation with the authorities on 
the subject. It appears that some of the 
charges which have been allowed for many 
years are proposed to be cut down to an 
amount not much more than the costs in 
ordinary matters. Tlie vast sums which have 
been received by counsel, solicitors, and 
agents, within the last few years, have, no 
doubt, led to a supposition that their charges 
may he justly reduced ; hut it should be re- 
collected that the large harvests of fees reaped 
by a comparatively small number of prac- 
titioners, will be reaped no more by any one ; 
and, whilst some of the larger parliamentary 
offices may still derive considerable incoUies, 
the majority will not, at the old fees, he better 
remunerated than the important, difficult, and 
absorbing nature of the husinees renders just. 

Many of the large items of railway costs, 
which have been animadverted upon, are ca- 
pable of satisfactory explanation, and. the enor- 
mous labour, expense, anxiety, and responsi- 
bility, which have been bestowed or incurred, 
go far to justify even the largest charges. 

These circtimstances no doubt will be ably 
explained to the Speaker, and we trust a just 
and liberal scale will be established. The 
result is important, riot only to the aoUcitors 
of imblic companies, but to idl who are ^- . 
gaged in supporting or opposing phrtibular 
clauses affecting the interesjta of their ra^ 
spective clients. 

We observe that liberal allowances are to be 
made to parliamentary agents^ who are hot so*: 
licijtors. We think that ah effort 
made tp confine the pjcac^ce on luriya^ M to 
duly qu^fied attorneys ^ and 8(ilickoFft;» and that 
savn^g the rights of thO ' agtsrilSi all 

shoW bo ^rfejefad^ 

fi^entary practice. ,.ii- 





THE CERTIFICATE DUTY. 

In the present state of the pii^hd biisir. 
ness, it appears that Lord Robert QfTosTonor 
deenied it expedient;, on the 20th instil to 
intimate liis intention to postpone till an 
early period of the next Session his motion 
for the Repeal of the Duty on Attorneys* 
Ccrtilicates, On the whole, we incline to 
tliink that this course had become unavoid- 
able, and that it was prudent not to annov 
the govermuent with a discussion which 
would jirobably liave led to no useful result, 
and whicli might have excited (though we 
hope not) some feeling of hostility towards 
the ultimate relief which is sought by the 
profession. 

We should have liked to see the bill in 
print as a proof of the determination to 
urge forward the measure ; but we presume 
it was not expected, in the d(*ficient state 
of the revenue, that the tax could or would 
be sj)ared this Session, and therefore no 
defeat has been sustained. It is indeed an 
important step gaiiu^d, that so irnjjortant a 
member as liOrd R, Grosvenor should have 
heartily entered upon and taken charge of 
the case. 

Unfriendly critics will probably, as they 
have heretoi'ore done, ascribe this result to 
the delay which took place at the beginning 
of the Session ; but it is palpable that if the 
exertions which were used at the end of 
Februafy and thenceforward had been com- 
menced on the very first da}' of the Sessions 
ill January, the conclusion would luuc been 
the same. We trust that next Session 
there will l)e no disunioii on the subject. 


AUTHENTICATING DOCUMENTS 
UNDER CITY SEAL. 

1 HAVE lately had two powers returned from 
Deftierara, in consequence of certain alleged 
informalities attending their authentication, 
which has occasioned great annoyance and 
additional expense to my clients. 

It appears that there has been a recent^de- 
cision of the Supreme Court at Demerara, to 
the effect that the Certificate of authentication 
by the Lord Mayor, annexed to the power, 
must be signed by himself, and the City Seal 
affixed, as required by the statute, instead of, 
as’ heretofore, the lithographed signature of 
Hr. Reynal, the Clerk of the Seals; and the 
Court have in every case held, where an ob- 
jection has been taken, that a power executed 
or authetitiea^d in the latter mode, ia bad, and 
faaire rehised it in evidence. The vrorde of the 
•totute axe^ the, iand^ se^ ,of 

?iiph jus^ce,” .^d .the^^igp^ture th? Clerk 
of the Seals is hot a sufficieht compliance with 
the act. 


The pduma eent out were pro]^^ 

executed, and 1 maOe a declaration veniymg 
the sighaturea before the Lord Mayot ; * ^ken 
took them to the Lord Mayoi^e ' 
to have them authenticated, and I fijrwaraea 
them to Denaerara with the usual Hthogtaphea 
signature of “ Reynal at4l« footjrf Uie cer- 
tificate. The infortiiality was poijitbd^but Uf 
me by my attorneys at Demerara^. and I 
compelled to send out supplemental powers, 
reciting the former ones, and confirming every 
act that might have been done tiiider them. 
After some demur at the Lord Mayor^s. Court 
Office, they obtained tlie signature of the Lord 
Mayor to the certificate to the new powers, in 
addition to that of “ Reynal,’] which has passed 
muster in the colony, and this formality it will 
be necessary to adhere to strictly in all powers 
sent to Demerara. E, M. 

MOOT POINTS. 

LIKN* ON JtORSE FOR TRAINING. 

! In reply to 'J'. W. H.’e query in the Legal. 

I Observer for 15th July, I beg to inform him, 

I that a right of lien confers of itself no power to 
i sell the chattel for the purpose of discharging 
i the debt. The creditpr may, however, re^in 
])OKse8sion of the chattel, and at the same time 
! proceed by action to judgment. But in the 
i ineau time, if he retains possession of a living 
i animal under a right of lien, he is bound to 
j feed it, and he may not use it except to give it 
' proper air and exercise. 

It may be well for T. W. IL, however, to 
consider whether his client has a lien. It is 
true that in a nisi prius case tried before Best, 
C. J., (Bevan v. Waters, I Mot/.^& Malk. 236,) 
the judge held generally that a trainer has a 
lien on a horse for his cnarge in Keepm g ija f l;.* 
training him, yet recent cases have established 
the proposition, that where the owner of the» 
animal whereon a lien is claimed has a right of 
access to it and of using it whilst in the pos- 
session of the creditor, such a circumstance is 
decisive against any implied agreement for a 
iien, and the clsumant must prove an express 
agreement. Thus an agister of cattle has no 
lien because the owner has the right to vi^it 
them daily in order to milk them. Jackson v. 
Cumnins, 5 M. & W. 350. In this case Baron 
Parke hints that Chief Justice Best’s decision 
must be accepted with limitations. It.ia a 
usage amongst trainers and their employe^ 
that the owner of a racehorse not sent to PO 
trained for a specified race, but geo^aUy, 
remove the animal in the midst of the 
with a view to run him at any race be f 
proper, and consequently such a right ov, ^ ^ 
and negatives the right of Jiea. 
learned Baron doubts whetbex;>d;i^ ^ 

racehorse has am right of lien, "except ih.tkc 
case of the kniihial heitig 

ttainedibt apaillci^ U/w s r?'i ^ ; 
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Thie Incorporated Law 
THE INCORPORATED LAW SOCIETY. 
annitai. report. 

Thk Council of the Society, on the 30th 
May* submitted to the Members a Report of 
the principal matttTS which had engaged their 
.Attention since tlie 1 8th May, last year, viz : — 
l«t* The consideration of Bills in Parliament for 
the Amendment or alteration of the l^aw. 2iul, 
The measureH adopted for repealing the Annual 
Certificate Duty. 3rd, The ]yroposed removal 
of the (’oiirts from AVestminster. 4tli, The 
Practice of Retainers. 5th, The Fees or Taxes 
on the Administration of Justice, (itli. The 
supervision of the Profession and complaints 
of Malpractice, 7th, Encroachments on the 
rights of the Profession. Htli, I'lic Stamp 
Duties on Mortgages and the Fees of Stewards 
of Manors. 9th, The Examination and Regis- 
tration of Attorneys. 10th, The Usages of tlu 
Profession in Conveyancing Matters. 1 1th, J'he 
(Jornuiunications with IVovincial and other 
liaw Societies. The general affairs of the 

Society : — comprising the Library, Lectures, 
Purchase of Property, Admission and Qualifi- 
(^ation of Members, an<l the state (tf the Fund. 

1, Law Bills in Parliament. 

At the close of the last session, and subse- 
quently to the Annual Meeting of 1847, the at. 
tetilion of the (vouncii was particularly directed 
to the bill for the Taxation of Costs on bills 
before the House of Commons, Several mem- 
bers of the ( 4)uncil attended the Select Com- 
mittee oi‘ the House on the subject, and a peti- 
tion was fireseiited under the Seal of the Society. 

It will be recollected tliat under the pro- 
visions of the act of the d 7 Viet, v.. 73, the 
bills of solicitdjrs for business transacted by 
them in either of the Houses of Parliament, are 
to taxation by the Taxing Masters of the 
Court of (vhancery. 'Flic bill in (juestion pro- 
]>osed to authorize the Speaker to appoint one 
or more 'i'axing Officers, to whom the bills of 
all solicitors and parliamentary agents for busi- 
ness transacted in that house, were to be re- 
ferred for taxation. 

It is generally understood that the Taxing 
Masters of tlie Court of Chancery have per- 
formed their duties to the satisfaction of the 
Conrt, the profession, and the public, and the 
Council therefore felt a strong objection to the 
creation of a new tribunal for the taxation of 
part of their bills, the whole of which are lial>le 
to the taxation of tliose officers ; and there 
seemed no objection to the bills of parliamentary 
agents being taxed by the same officers. 

It appeared to the cmmcil that the proper 
mode of ejecting the objects sought by the bill 
would be to extend the provisions of the act of 
the 0 tk 7 Viet, c. 73, to the taxation of all costs 
included in the bill. The Council bad been in 
communiration with the Taxing Masters, wlio 
made no objection to this course, and, indeed, 
as they had hitherto, at the Speaker's request, 
taxud all the bills which he had occasion to 
refer for taxation under the House of Ammons' 
Costs 'laxation Act, 6 Geo. 4, c. 123, it was 
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not anticipated that the bill* as proposed to be 
amended, would make any material addition to 
the duties which they then performed. 

The Lord Chancellor and the Master of the 
Rolls were addressed on the subject, and a 
statement in support of the views of the 
Council was submitted to the members, of the 
House, and several deputations attended in- 
fluential members on the subject, and meetings 
were held with the parliamentary solicitors and 
agents. 

Many important modifications were made 
in the bill, and ultimately the amendments 
j effected in the bill having removed many of the 
j objectionable clauses, and the Council, being 
convinced that no benefit to the profession 
could arise from any further opposition, re- 
solved to submit to the bill as amended. 

Another hill, introduced late in the last 
Session of Parliament, related to the Abolition 
of the Public Office in Chancery^ and the re- 
modelling of the Affidavit Oflice. The Council 
submitted a chiuse authorizing the Lord Chan- 
cellor or the Master of the Rolls to make orders 
or issue commissions enabling solicitors to ad* 
minister oaths as well in London as in the 
country. A similar pirovision had been sanc- 
tioned by Lord Langdale in the bill introduced 
by his lordship for consolidating and amending 
the Law of Attorneys, in the several Sessions 
of 1841, 1842, and 1843, and although the 
clause was ultimately withdrawn on account of 
its interference with the fees of office, then sub- 
sisting, the Council submitted that, on the 
abolition of the Public Office, and under the 
provisions of the proposed clause, the Lord 
j Chancellor should be enabled to make orders 
! and regulations (subject to such fees tb be paid 
I by the solicitor as miglit be deemed just,) 

; under which the suitors and other deponents 
j making affidavits, might be relieved of the in- 
i convenience of attending from a distance, and 
I at times which interfere with other important 
business. 

The Council regret to say that they were 
unable, to carry this proposed alteration ; but 
they yet trust on a future occasion to accora- 
[)lish an object which seems equally benefleial 
to the parties and their witnesses, and con- 
venient to the practitioners. 

Although the present session of parliament, 
which commenced in November last, has not 
been remarkable for any projected alterations in 
the law, there have been several hills introduced 
which required the attention of the Council. 

‘ One of these is a bill for abolishing some of 
the Offices in the Petty Bag of the Court of 
I Chancery, the proposed enactments in which 
appear to be advantageous: — 1. In abohahing 
some expensive sinecures : 2, Enabling at- 
torneys and solicitors to practise in that office 
without the intervention of side clerks y 3. The 
remaining officer must be a duly qualified 
attorney.** 

The Lord Chancellor's bill for authorising 

• This bill has been for some time deferred 
for the purpose of being amended. 
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certain officers lo administer Oaths in Chancery 
afforded an opportunity to the Council for sug- 
gesting that all affidavits should be sworn and 
filed at the Record Office, instead of a separate 
Affidavit Office, and again to recommend that 
solicitors should be allowed to administer oaths 
as well in town as in the country. 

This bill authorized the appointment of an 
additional clerk in the Affidavit office — an 
office which appeared useless, except for the 
purpose of collecting fees, because the duties 
can be better performed at the Record Office. 
The Council prepared a clause providing tliat 
the party to be appointed should not be entitled 
to compensation in the event of the office being 
abolished, which they submitted ought to take 
place. It is obvious that an affidavit being 
matter of record ought to be filed with the. 
Clerks of Records and Writs, of whom there 
are four in number, well able to undertake this 
additional duty. 

By one of the four bills introduced by the , 
Attorney and Solicitor-General, relating to the 1 
administration of the Criminal Law by Justices j 
of the Peace, it is proposed to establish Courts ! 
of Special and Petty Sessions. The (kiuncil j 
submitted to the Attorney and Solicitor- j 
General, the propriety of amending the 10th 
clause of this bill, which gives the Court of 
Special and Petty Sessions ])ower to appoint 
clerks to such ('ourts. Considering the duties 
which the clerks of these Courts will have to 
perform, the (Council urged that in order to the 
efficient discharge of such duties it would be 
expedient to appoint to that office persons who 
are qualified by a due extent of legal education 
and exmrience ; and for this purpose they sub- j 
iriitted. ihat a proviso ahoulcl be added to the | 
bill requiring such clerks to be attorneys or 
solicitors f)f one of the Superior Courts at 
Westminster. Another bill was introduced for 
altering the time for holding the Epipbruiy 
Quarter Sessions, which would have promoted 
the convenience of country ]>ractitioner8, but 
was objectionable to some of the members of i 
the Bar practising at these Sessions, and the 
bill has been postponed. 

A bill to enable owners of a certain amount 
of property to act as Magistrates in regard to 
County Rates was also introduced, under which 
it would have been competent for practising 
attorneys to be appointed ; but this bill has 
also been deferred. 

Some of the clauses in the Public Health ^ 
Bill were objectionable as originally proposed 
in regard to the appointment of the clerks of 
parochial and other public boards ; but those 
clauses hav^ been amended, and the appoint- 
ment of such clerks remaius in the hands of 
the local authorities. 

The provisions in the bill to amend the pro- 
cedure in respect of orders for the Removal of 
the Poor appear to be unobjectionable in them- 
selves, but the power of the boards of guardians 
to appoint unqualified persons to conduct their 
legal business at the Petty, though not at the 
Quarter SessionB, remains unrepealed. 

Two bills have been brought in for establish- 


ing an Appeal in Criminal Cases^ which, in 
principle, are favourable to the due administra- 
tion of justice : one of them has been referred 
to a select committee, and the other is deferred 
until the select committee have reported on the 
subject. 

In one of the clauses the Court is authorised 
to assign such attorney and counsel as the de- 
fendant may desire for the purpose of conduct- 
ing such appeal. The committee submitted 
that it should not be compulsory on counsel 
and attorneys to conduct appeals, and it was 
therefore proposed that after “Attorney and 
Counsel,” the words “ they consenting to act 
therein ” should he introduced. 

The bills relating to Joint- Stock Companies 
and the audit of Railway Accounts api)ear to be 
useful measures. 

The other bills down to the present ])eriod of 
the Sessions are the bills to remove doubts as 
to the law for the trial of the controverted 
elections ; the bill relating to the gvalijication 
of Members of Pfirliarneni, and the exclusion of 
persons unable or unwilling to satisfy their 
debts ; the bill for amending the law relative to 
Remedies against the Hundred, and the hill for 
regulating the Court of Bankru[)tcy and amend* 
ing the Bankruptcy Law» 

'Fo these bills, and ])articularly to the last, 
wliicb was introduced ]>y Lord Brougham, the 
Council have given their best attention, and 
prepared some observations and objections to 
be submitted or* the further progress of the 
measure. 

2. Annual Certificate Duty, 

Measures have been adopted for redressing 
the long standing grievance of the Annual Cer- 
tificate Duty. 

At the commencement of thi; session, a 
tion was prepared on the part of this Society 
for the repeal of the tax, and in the lattafti^w^sU- 
of February a deputation arrived from the Man- 
chester Lai^V Association, for the purjiose of 
obtaining a personal interview with the Prime 
Minister and the Chancellor of the Exchequer. 
The president, vice-president, and the late 
president, were appointed as a deputation from 
this Society, and the Chancellor of the Exche- 
quer having fixed the 26th of February to re- 
ceive the deputation, application was made to 
all the j-olicitors holding seats in parliament to 
attend the meeting. The deputation from this 
Society was accompanied by Mr. Bremridgc, 
Mr. Cobbold, and Mr. Pearson. The Manches- 
ter deputation was accompanied by the mem- 
bers for Lancashire, Manchester, and Old- 
ham: several members of both deputations 
addressed the Chancellor of the Exchequer, 
explaining the objects of the rfssp^tive So- 
cieties, and presented memorials praying for the 
repeal of the duty. 'Fhey were follow^ by BevenJ 
of the members of parliament, who cordially 
supported their views ; and the Cbanc^or of 
the Exchequer expressed regret for the absence 
of Lord John Russell on account of indisposi- 
tion, received the deputation with great courtesy 
and attention, and promised that the subject 
should have his best consideration. 
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iHie petition of this Society, Under its com- 
mon seal, was aftei^vards presented to the 
Uoufie of Commons, and a statement in sup- 
port of it was printed. Copies of this statement 
were sent to all the Provincial Law Societies, 
and to solicitors in the several counties, cities, 
and borou|(hs, returning members to parlia- 
ment, and it was forwarded to all the country 
members of this Society, and of the Metropo- 
litan and Provincial Law Association, and to 
the leading solicitors in the districts wliere no 
members of the several law societies reside. 

The Council prepared a bill for the repeal of 
the duty, and suggested the expediency of hav- 
ing petitions presented from the practitioners 
as well in England and Wales as in the Courts 
of Ireland and Scotland, and it was also sug- 
gested that the several petitions should be 
transmitted to the respective members of par- 
liament representing the petitioners, with ex- 
planatory statements, showing the injustice of 
the tax, in order that the subject might be pro- 
perly understood when the bill should be 
brought under discussion. 

^ It was found necessary to confine this bill to 
England and Wales on account of the registra- 
tion of attorneys, which takes place under the 
(5 & 7 Viet. c. 73, and the Council suggested 
that a separate bill should be introduced for 

Scotland, which might include the requisite 

provisions for such registration after the repeal | knowledgi 
of the Stamp Duty 

The Council the 


holding the sittings in Chancery in Lincoln's 
Inn Hall. Nearly the whole of the junior bar 
of that (k)urt have proaented a memorial to the 
Lord Chancellor with regard to such of the 
sittings as are held during the prorogation of 
parliament, usually in Michaelmas and Hilary 
Terms. No doubt this would mitigate the evn, 
but the council deemed it right to submit to 
the L<n'd Chancellor an entire remedy of the 
grievance so far as it relates to the five Equity 
(kmrts, by praying that the sittings should 
always be held in Lincoln’s Inn. 

4. The practice of the Retainers of Court seL 

This subject has coiitinued to engage the 
attention of the ( -ouncil. 

It will be recollected that at the last annuai 
meeting they reported that in answer to the 
circular addressed in January 1B47, to all the 
solicitors in J^ondon.the Council received much 
useful inforjnation, from which it a{)peared that 
comparatively few points in the practice w^re 
clearly settled and uniformly acted upon ; that 
others, alth^ngti well known and generally com- 
plied with, were injurious to the suitors and in- 
convenient to solicitors ; apd many were so 
doubtful that the most experienced practi- 
tioners differed with regard to them wiclely in 
opinion. The Council, from the materials thus 
(‘ollected, assisted by their own professional 
knowledge, prepared witli much care a series of 
rides to be observed in retaining Counsel, cal- 


, l^hen applied to Lord Robert ciliated to settle the jiractice, and to e.vdude 

lirosvenur, one of the members for the metro- doubt and dis))iUe, Anxious that the proj^osed 
politan county, to take charge of the bill, and regulations should receive the sanction of the 
the president, vice-president, and secretary, at- the Benc h and the Bar, the Council in the 
tended his lordship, and stated the views of the I month of May last 3 'car submitted them to the 
Council respect to the bill. His lordshiji j Judge's, to the Attorney and Solicitor -General, 
exf^essed a favourable opinion of the measure, j the Bencliers of the Inns of Court, the Ser- 
and consented to take charge of the bill, and jeants and Queen’s Counsel. 


— < mf[y }uce it as early as the state of public 
business would permit. 

Prior to this interview, namely, the 22 nd 
March, a General Meeting of the Profession was 
held in the Hall, and resolutions were adoj)ted in 
support of the measure, and a petition agreed to, 
signed by attorneys and solicitors ])ractising 
in London. This petition remained for several 
weeks at the Hall of the Society. Advertise- 
ments were inserted in the newspapers to call 
attentibh to the siihiect, and the petition was 
delivered tq Lord Robert Grosvenor, to be pre- 
sented either before, or at the time of introduc- 
ing the bill, of which notice has been given by 
his lordship for this day, the 30th of May. 

Connected with the Certificate Duty, the 
Council Were requested at the time of the in- 
tended increase of the Income Tax, to forward 
a petition against that measure, and accordingly 
a petition wafe placed m the Hall, and received 
a considerable number of signatures ; but the 
increase of the tax having been abandoned, the 
petifioh was withdra^^ 

hr^ch of'ihts Iphg projected meaatire’ 
under their cohriderOlibn 
V>!rm of Hi* V 


In consequence of this, the Council were fa- 
voured with some valuable suggestions from 
two gentlemen of great eminence at the Bar, 
which were most carefully considered, and for 
the most part adopted. These being the only 
alterations pro]>osed hy the Bar, the Council 
would have* felt at liberty to conclude that the 
rules generally were approved of by that branch 
of the profession ; but to avoid the danger of 
mistake on this im])ortant point, they, at the 
end of Michaelmas IVrm last, addressed a 
letter to the Attorney-Generab requesting to be 
favoured with the sentimentR of the Bar on .the 
proposed rules, and soliciting the benefit of 
their opinion in the final settlement of them be- 
fore the commencement of another Term. 

Haring luceived no further objections nr al>- 
servations in consequence of tbi$ last applica- 
tion, the Council conceived the time had arrived 
for submitting the result of their lal^ure . to 
their professional brethren in general:; 
consequently a ]»inted copy of Ae pnnpi^ed 
regulations as last isettled was forward^^pot 
only every mexnher of tho; Society* 
every practising solicitor in ijotidon>an 4 to all 
the Law Societies in the country, inviting the 
ifavoac of ithrir their 

present state ; thoiSiariws^W^ 
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bein^ tliat rules are 4i^igned to regalate 
the practice i!m this important subject should 
be rendered as perfect as possible^ and he 
adopted with the full concurrence and appro- 
bation trf both branches of the profession. 

The Council, after receiving all the sug- 
gestions which may be made in answer to their 
last circular, intend to convene another meeting 
for the purj)ose of considering and finally adopt- 
ing the rules of practice to which the profes- 
sion, they trust, will then strictly imd invariably 
adhere. 

5. Faea r;r Taxes on the Administration of 
Justice, 

This subject, which has often engaged the 
attention of the (Council, came under their 
es])ecial notice in the last Session of Parlia- 
jneat, when a committee of the House of Com- 
mons was appointed, of which Mr. M'atson, 
Q. C., was chairman, to inquire into the tax- 
ation of suitors in the. Courts of Law and 
Equity by the collection of fees. The Council 
proposed to give all the information and assist- 
ance, in their power to the Select ('ommittee of 
the House of Commons in like manner as they 
had done to the Select C/omrnittee on the. pro- 
posed removal of the Courts of Law and Equity. 
This offer was readily accepted, and different 
members of the Council and the Secretary at- 
tended tlie (!)ommittee to furnish evidence on 
all the })oinls to which its attention was di- 
rected. This offer was renewed and accepted 
in the present vSession of I'arltarncnt, by the 
Cotnmittee of which Sir John Rornilly, the So- 
licitor-General, is the Chairman. Several 
ujerabers of the Council have been examined 
hefdrc^bat Committee, and all the information 
juul assist ance in their power have been given. 
It will be seen by the report of the Select Com- 
mittee of the House, dated the Sth instant, that 
very important improvements have already 
been recommended, which will be highly bc^ne- 
iicial to the suitor, and convenient to the prac- 
titioner, especially by the abolition of numerous 
fees, a,nti the consolidation of the offices, and 
ilieir better regulation . 

; 6. Supervision of the Profession, 
in tbe department of the supervimon of the 
cbnduct of the members of the profession, the 
Council have had a considerable number of 
botnplaints of malpractice to investigate ; and 
devoted much time, and, as they hope, hene- 
“fidaWy, to the respective cases.** 

have also directed thek attention to 
several bases in which objections have been 
^ade to the readmission of attorneys, or the 
r^fietval of tfaeir certificates. The affidavits in 
SQppoit of the numerous applications which 
are made in each Term, are received from the 
; < -Lord Chief Justice, and the facts inquired into. 

= the^ cases have been successfully 
others the parties have been 
^lutobired to yehew their pra on payment df 

--iurrebrs%nd'finisb. 

s j ' these cases 


7. JSncroocAmaif^ on tlie Rtyhts of the Pro- 
fession,. 

Amongst other invasions of the rights and 
interests of the profession, the Council received 
seveml complaints of the establishment of So- 
cieties in different parts of the country for 
assisting persons in the recovery qf Small 
Debts under the act {) & 10 Viet. c. 95. It 
appears that the object of these societies w'^as 
to enable the members thereof, out of a com- 
mon fund, to assist each other in carrying on 
suits in the Small Debts’ Court, although they 
had no common interest in the subject-master 
of the .suits. 'Fhe Council were advised that 
societies so constituted are illegal, and that the 
members are liable to l)e prosecuted for main- 
tenance ; but before instituting any proceed- 
ings they considered it proper to give notice to 
the solicitors of the societies complained of, in 
order that the parties concerned might with- 
draw therefrom, or at least abstain from carry- 
ing out any of the illegal objects contemplated 
by them, with an intimation that if they per- 
sisted in their course of proceeding, the Incor- 
]K)rated Law Society would feel itself called 
upon to j)rosecute the meinbers, and bring the 
conduct of the solicitors under the notice of 
the Superior (k)iirt8. 

In regard to two of such societies, the 
Council received information that they had 
discontinued their objectionable proceedings ; 
and in other instances the (kiuncil are in ex- 
pectation of obtaining further evidence to 
establish the charge. 

The attention of the Council has also been 
directed to the encn.Kichment on the province 
of professional men by persons engaged as 
Agents in soliciting Patents^ and this subject is 
under consideration with the <iew to the appli- 
cation of a proper remedy for the evil. 

S. Starnjfs on the Transfer of BlortgdJffST ' ^ 

The attention of the Council has been par- 
ticularly directed to the decision of the Court 
of Exchequer in the case of Humberslone v, 
Jones\ (lO Law Journal, Exchequer, N. S. 
part 2, }), 293,) by which it was determined 
that a deed stamp was requisite on the trimsfer 
of a mortgage where any additional security or 
power is inserted in the deed. 

This decision being contrary to several pre- 
vious authorities, and considerable doubt ajad 
inconvenience being likely to result therefrom, 
the Council directed application to be made to 
the Solicitor of Stamps and Taxes to ascertain 
whether there was any intention on the part of 
the government to revise the Stamp Act, or 
whether a declaratory act would be ^nqtioi^d 
for tlie purpose of removing tbq exvstmg 
doubts; and the Solicitor s^t^d, that pp in- 
structions had been given to reyise the Stamp 
Act, but that in consequence of the, wop. in 
Humberslone v, Jones, the Lords pt, the 
had authorised the Board of Stamps " to remit 
the penalty, on an in 

cases included in the principle of, decision : 
watX.U'VexDfiAy for the defect proyidj^, 
a dsdaralory act wa^ id^eep^, unnecessary. . 
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ConsideritijSf that this inforniation might be 
acceptable to the solicitors in the country who 
are engaged in mortgage transactions, the 
Council communicated the result to the several 
Provincial Law Societies for the use of inem- 
iKirs of the profession. 

Amongst other suggestions for the amend- 
ment of the law and practice, the Council have 
under their consideration the Fees of Stewards 
of Manors^ in many instances disproportioned 
to the professional services rendered, and cal- 
culated to impede the dealings and transactions 
relating to copyhold property. This subject 
will have the attention of tlu; CouiK'il when the 
expected new bill shall he broiiglit in for the j 
extension of the powers under the (Jopyhokl 
Enfranchisement Act.*^ 

llie Council have also had under tlieir 
further consideration a proposal for raising the 
qualification, and improving the practice of 
short-hand writers, with a view to facilitating 
the admission of short-hand notes as evidence 
before the Court, and the subji^ct is under the 
consideration of a sub-committee. 

9. Emmination and Rerjis/ration of Attorneys, 

The important duties of the examination of 
persons applying to admitted on the Roll, 
and the Annual Registration of Attorneys and 
Solicitors, which have been confided to the 
Society, have been conducted, as the Council 
trust, to the satisfaction of the [lublic and the 
profession. In the last four I'erms 429 have 
l)een examined, of whom 4()() were yiassed, and 
29 post-ixmcd, 

A question has arisen before the judges on 
the mode of admitting attorneys in the (\>nnty 
Palatine ('ourts of Lancaster and Durham, 
who by the 3rd section of the 6 & 7 Viet. c. 
73, may be admitted in such Courts on satis- 
fying the judges for the time being, that they 
-«ve*ijj4ialifie(] to act as attorneys and solicitors/' 
By the present practice it appears that tlie ap- 
plicants for admission to those Palatine C>ourts 
are admitted at the assizes without any suffi- 
cient pvdilic notice, and without any examina- 
tion into their fitness and capacity. The 
number of persons who avail themselves of 
this facility of admission has recently, it ap- 
pears, been considerably increased, and con- 
sequently one of the principal objects of the 
Attorneys* and Solicitors’ Act is so far defeated. 

The jurisdiction of the Palatine Courts being 
very important and extensive, it was submitted 
to the judges on the Northern Circuit, that the 
candidates for admission therein should give a 
Terra’s notice in the judges’ books and to the 
Masters, of their application, and undergo an 
examination in the same manner as the at- 
torneys and solicitors of the Courts at West- 
minister. ’J’his subject is still under the con- 
sideration of the judges. 

This bill has since been brought in, and 
provides for the regulation of stewards* fees 
and the taxation of them under the provision 
of the Attorneys’ and Solicitors* Act, 6 & 7 
VicL c* 73. 


Another point has been raised rel^ng to 
attorneys admitted in the County Palatine 
Court before 1843, and claiming to be admitted 
into the Courts at Westminster without exami- 
nation, under the 45th section of the Attorneys 
and Solicitors* Act. The Rules of Easter 
Term, 1846, made by the judges of all the 
Common Law Courts, under the, ! 
sections of the act, require all persons to be 
examined, unless previously admitted in the 
Court of Chancery, and make no exception m 
favour of (bounty Palatine attorneys. 'Ihere 
does not appear to have been any decision of 
the Court on the construction of the 45th 
section, with reference to County Palatine 
solicitors ; and inasmuch as they are not ex- 
amined in their own Courts, and have not 
availed themselves of the iirivilege conferred 
by the 4 r>th section, of being admitted in the 
Superior (’ourts at Westminster on or before 
the 1st (lay of Michaelmas Terui, lf’44, the 
Council suhinitlcd to the judges that such 
attorneys ought to be examined according to 
the rules of Easter Term, 1846, to which the 
judges have acceded. 

1 0. Usages of the Prof ^^ssion , 

Particularly in conveyancing practice. 
points have been brought before the Council 
relating to the usages of the profession, which 
have been determined on the principle of 
former decisions entered in the Usage Book; 
ami during the past year others have been 
added. 

11 . Provincial and other Law Societies, 

The Council have continued to keep up their 
communications with the several Provincial 
Law Societies, not only in England and Wales, 
but in Scotland, relating to the proceedings 
adopted for the benefit and improvement of the 
profession. 

The members are aware, by the report of last 
year, that the new Association of Metropolitan 
and Provincial Solicitors (which was formed 
soon after the passing of the County Court 
Act) sought the assistance of this Society, in 
their intended measures for supporting the just 
claims of attorneys and solicitors, and for pro- 
moting the improvement of that branch of the 
profession. The Council have been from time 
to time in communication with that eminently 
useful Society, and have rendered them such 
assistance as appeared to the Council consistent 
with the design and objects of this Society*s 
Charter. 

It appears that there are several important 
objects of usefulness to the profession, which 
may be pursued by the two Societies in com- 
mon, and others which will receive the attention 
of each Society s^araiely^ and be followed out 
by their own independent means ; and in aid 
of such objects the Council will be ^ways ready 
to co-operate. From the exertions of both, 
and their occasional co-operation, the most be- 
neficial results to the profession may fairly be 
anticipated. .j 

It is gratifying to observe that a considerable 
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increase has taken place in the number of so- 
licitors returned as members to parliament^ all 
of whom have shown a marked attention to the 
true interests of their brethren, 

12. General Affairs of the Society. 

Lectures, — The Lectures have been continued 
as usual. Mr. Miller has comjdeted a third 
course on Equity and Bankruptcy ; Mr. Nalder 
a second course on Conveyancing; and Mr. 
Maynard, on the resignation of Mr. James 
Wilde, has delivered his first course on Com- 
mon Law and Criminal Law. The Council 
h'rue also availed themselves of the obliging 
con SCI it of Mr. Warren to deliver a course of 
four Lectures on the Moral, Social, and Pro- 
fessional D\ities of Attorneys and Soru-itors, 
winch the (Vmncil considered would be inter- 
esting arid useful to the profession generally. 

Libra nj . — It is now nearly seven years since 
tlie Catalogue of the l^ibrary was printed, and 
the ('f)uncil inUmd to revise and reprint it with 
Uie large additions made during those years, 
riie number ol books at present in tlie library 
amounts to s,(372. Considerable additions 
Inna* recently been made to supply deficiencies 

Parliamentary Sessions’ Papers, and tiui 
(.loiHScil conceive it will lie very desirable to 
render this liranc^h of the Library as compleU* 
as ])ossible ; for this piiri)ose the Sessions’ Pa- 
pers are wanted from ISOl to 1805 inclusive. 


to raise the requisite sum to complete the 
purchase. 

Admission Fee of Country Members. — The 
members will recollect that until the last An- 
nual Meeting, the admission fee of country 
members was of the same amount as that of 
town members. The principle of a less annual 
subscription for country members being from 
the first recognized, the Council concurred in 
the exj>ediency of reducing the admission fee, 
and the resolution was confirmed at a subse- 
I quent (ieneral Meeting. 'Vhe admission fee of 
town members remains at 15/., and the annual 
Hubscri})tion at 21.; whilst the country mem- 
bers pay 10/. on admission, and 1/. annually. 

The Council regret the decease of mem- 
bers during the past year, and to which num- 
ber they have to add 14 memliers who have 
withdrawn principally on their retirement from 
practice, B\it it may be proper to remind the 
members, that on their quitting the lahoura 
and responsibilities of the profession, they need 
not retire from the society, for the charier ex- 
pressly provides for members who liave so 
retired, and there are still several members, 
formerly in the C-ouncil, who continue mem- 
bers of the Society., During the past year 
43 new members have been admittefi, and tlic 
number of town meinhers is now 1081, and of 
country 28 vS ; making in all 1 369 members. 


and for the years 1811 and 1812. It is also 
desirable to complete the House of r<ords* Ap- 
j)eal Cases from the year 1824 to the present 
time,, I’o effect this object and to form a com- 
plete series of the Railway Acts, and of cases of 
claims to Peerages, the Cfouncil invite the mem- 
bers ortbe Society to contribute to the Library 
such of them as may be in their ])ower. 

The (mincil have deemed it necessary to 
C(>Tre(*t a {iraetiee which had inadvertently 
arisen, of admitting clerks of mernbcT-c not 
subscribing to the Library, and to confine such 
admissions, except on iirgent occasions for the 
convenience of members, to those clerks ordy 
wlm actually subscriiic, — the enforcement of 
this regulatum has tended greatly to promote 
regularity in the Library. 

Property purchased . — The (yOuncil have been 
^gaged in several questions concerning the 
title to tlie property agreed to be purchased on 
the South side of the Hall, and which received 
the sanction of the last annual and of a special 
general meeting. 

It will be in the recollection of the meeting, 
that the purchase was made with the expecta- 
tion that the Law Fire Insurance Company 
would take such portion of the ground as 
might be required for the purposes of the So- 
ciety; but it appearing after negotiation be- 
tween the two Societies, and consulting their 
respective surveyors, that a portion sufiRcient 
for the Fire Insurance Company could not be 
spared by this Society, the former company 
were nermitted to relinquish the treaty, and 
the whole ground is now purchased for the 
purposes of the Society. It will now be ne- 
cessary to receive the authority of the meeting 


j PUOCEKniNGS AND RESOLUTIONS AT THE 
I ANNUAL GENERAL MEEriNG, 

Read the circular convening the meeting and 
the minutes of the last Annual and Special 
General Meetings. 

The President stated the vrutancies in the 
offices of President, Vice-President, and in the 
Council and Auditors, and the names of the 
persons proposed to fill those vacancies. 

A ballot was demanded for tlie electian. c 
ten members to fill the vacancies for members 
of the Council ; and the President appointed 
the following members present as scrutineers 
to superintend the ballot during its progress, 
and to report the result to the meeting : namely, 
Mr. James Andertori and Mr. James A. 
Murray. 

I’he following report was afterwards made 
by the scrutineers : — 

We declare the votes given for the election 
of the ten members of the Council to be for — 


Benjamin Austen . 104 
Keith Barnes , . 99 

Robert R, Bayley . 99 

John Coverdal© . ,100 

Edward R. Pickering lOl 
John Innes Pocock 97 
John J. .T. Sudlow 99 | 


[ Robert Whitmore , 101 
I I'homas Wing . . 108 
Edward Chester . . 68 

John Young ... 78 

Joseph R. Mullitigs 50 
John C. Cohbold . 20 

W^illiam S. Cookson 25 


And that the Election has fallen upon the 
first nine gentlemen, and Mr. John Young. 
(Signed) James A. Murray, 

James Anderton, 

May 30, 1848. Scrutineers, 

And the President thereupon declared that 

a amin Austen, Keith Barnes, Robert 
ell Bayley, John Cbverdale, Edward 
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'fPlcketini^^' John Itlnen Poeock, Jtilin 
James Joseph Sudlow, Robert tl^hitmore, 
Thomas Win#?, and John Yomi#?, were elected 
Members of the Ccuncil in lieU of those who 

f :o out of office by rotation, and of Michael 
ylayton deceased. 

'I’hat Benjamin Austen be and he is hereby 
deemed and declared to be elected President of 
the Society, 

'Fhat Thomas Clarke be and he is hereby 
deemed and declared to be elected Vice- 
President of the Society. 

That Daniel James Lee, William Ford, and 
Henry William Woodhouse be and they are 
hereby deemed and declared to he elected 
Auditors of the accounts of the Society, 

Read the Report of the Council. 

Reholvko, -'riiat the report of the Council 
be received and entered in the minutes ; and 
that such parts of the rej)ort as the Council 
think fit be printed for the use of the inetnbers. 

Rbsolvko, — That this meeting approves of, 
concurs in, and authorises the (Council to com- 
plete a mortgage, with power of sale, to the 
Right Honourable Sir Lancelot Shadwell. 
Vice-Chancellor of England, the Right Honour- 
able Sir Herbert Jenner Fust, Dean of the 
Arches, and William Wingfield, Esq., one of 
the Masters in Ordinary ot the High Court of 
Chancery,*' of the Hall of this Society, aiid the 
messuages, erections, buildings, land, and 
hereditaments l)elonging to the Society, lying 
on the west side of Chancery Lane, in the 
.liberty of the HoUh, in the parish of St. 
Duustan in the West, in the County of Mid- 
dleaet, with the appurtenances, to secure the 
repayment of 10,000/. to be advanced to the 
use of this Societv, with interest at 5 j)er cent, 
per annum. Anp this meeting authorises the 
said intended mortgagees to })ay the said 
10, Og)/, to Messrs. Goslings and Sharpe of 
"^lo1^\StreeU London, the Bankers of the 
Society, for the use of the Society 

Read the Auditors’ Report of the accounts 
of the Society. 

Rksolvbu, — T hat the Auditors’ Report be 
approved and signed by the President, 

I’ruatees for the Legal and General As- 
surance Society. 

I’his sum was raised towards completing 
the purchase of se(\'eral houses on the south 
side of the present llall and buildings of the 
Society, pursuant, to resolutions of former 
General Meetings. 


RajsiOLvaju,— That a List of this Connelly 
showing bow many times each member has 
attended at meetings of the Council, and hnw 
many times on committees during the paei*' 
year, be left in the Secretary’s Office along 
with the annual accounts under the 10th Bye 
Law. 

Resolved, -That the cordial thanks of the 
meeting l)e presented to Charles Ranken, Evsq,, 
the President, for his able and impartial con- 
duct in tlie chair, and for his constant attention 
to the interests of the Society. 

DISSOLUTIONS OF PROFESSIONAL 
PARTNERSHIPS. 

From June 20th^ to July 2U‘/, 184S, hoUi- in* 
elusive, with dates vJien yazetied. 

Armitstead, Richard, and John Musgrave, 
Whitehaven, Attorneys and Solicitors. July 
4. 

Barrow, Richard Bridgiiiiin, and Maruiailuko 
Kelhain, Southwell, Attorneys and Solicitors^ 
July 

Bishop, Henry, and William Wells, Dursley, 
Attorneys and Solicitors. July 7. 

C'aiger, Frederick, and Ijancelot Lipscomb, 
Solicitors. July 11. 

Galsworthy, John, and .John Nichols, 9, 
Cook's (.‘oiirt, Carey Street, Attorneys and So- 
[licitors. June 27. 

I Keddell, Freilerick, Thomas Barker, and 
I Joseph Humphry Grant, 34, Lime Street, At- 
I torneys and Solicitors. July 21. ‘ 

I Suowilen, Henry, and John Booth Praston, 

I Leeds, Attorneys, Solicitors, and Couveyancers. 
J line 30. 


MASTERS EXTRAORDINARY IN 
CHANCERY. 

From June 20//r, to July ‘Jls/, 1848, Indh 
elusive^ with dates when gazetted. 

Bell, John Williams, Gillingham. June 23. 
Borlase, John James, Ilelston. June 30. 
Copeman, Thomas, Aylshain. June 23, 
Crossland', Robert, Parson’s Lane, Bury. 
June 20. 

Gross, Woolnough, Aldeiton. June 30. 
Uooman, Henry, Spring-bank- ViUa, near 
Bewdley. June 20. 

Mills, Austen TrefFry, Redruth. July 11. 
BadciilFe, William, Liverpool. June 23, 
Shepherd, John Bullen, Stourbridge. June 
30. 


RECENT DECISIONS IN 

RSPORTSD BY BARRISTERS 

(Fice^CtAtiCirRar at e^itglantr. 

Earl of Oi^ord y. JSarl of Albefnarle. 

May IL 1343. . 

TRUST FDR aAlAB.^]il^RT<3lAGB^ . ^ 
fsttlemcnt au$horiz.its 

rouse money by way of mortgage for the 


THE SUPERIOR COURTS, 

OF THE several COURTB. 

purpose of disencumbering other rval 
_ estates. 

Tjm suit in tljiis instwjce had been 
for tbe purpose of j[i|ving it deto^ine4; wh^I^ 
tbe coginipn truBt/bi; sale in the 4f?d 
nji,^nt pf ,Lor,4 APi 

authomed the survivitjg, 
ment to, raise money by way of mortgage, tlie 
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jmrpo^es of tlie tmist being to disencumber 
other estates belonging to the family and situate 
in Norfolk. A reference had been taken to the 
Master, and he had found that a mortgage 
would be a beneficial mode of miaing the 
money, subject to the question whether the 
deed permitted that course to be taken. 

Mr/ Walpole and Mr, De Gex now appeared 
on a petition to confirm the Master’s report, 
and submitted the question to the Court. 

Mr. Stinton appeared for the trustee. 

'Fhe Vice-Chancellor said, he considered a 
mortgage to be within the scope of the trust, 
and directed the trustee to execute the neces- 
sary deed. 

l^icr^Cbaucctlor Elmgbf 33ruct. 

Exparte Green, in re the Tring, Reading, and 

Basingstoke Railway Company. May 3, 1848. 

PRO O F . R A 1 L W A Y S 11 A R E H O L, D E R. 

The secret ary of a hankupt railway company, 
although a shareholder, was allowed to prove 
against the estate of the company for the 
amount of his salary. Statute 7 4* ® Viet. 
c. 3. 

I petitioner in this case was secretary to 
tbe I’rmg, Reading, and Basingstoke Railway 
Company, and he prayed leave to prove for 
170/., the amount due to him for salary. He 
was a shareholder in the company, and all the | 
debts of the company had been paid. 

Mr. Swanston and Mr. IV. T. S. Daniel ap- 
peared for the petition. 

M.r. Russell and Mr. C/iffnd/e.s'.r, for the as- 
signees, objected that the petitioner’s remedy 
was by'^)etitiori to the Court of (’hancery ; and 
also, that ujxm balancing the accounts the pe- 
titioner would l)e found indebted to the com- 
pany. 

His Honour said, that ho would direct the 
accounts to be taken, and, if the balance was 
in the petitioner’s favour, he might prove for 
the amount. 

Rocke V, Matthews. Friday, Mardh 10, 1848. 

AFFIDAVITS. — EVIDENCE, 

Affidavits filed in support of a special injunc- 
tion qannot he read on the hearing of the 
motion after the a^iswer has been put in, 

.Xhe bill in. this ease was ifiled on the 12tb of ! 
February, for dissolution of partnership, an ac- 
count, and an injunction. Notice of motion 
for tbe injuupuoq }v^ giv^^anej^ served for the 
23rd, the affidavits ih siipjSbft of it haifirig feeibn 
filed on the 22nd. The anfswer vi^as put in on 
the 23rd. 

, Mr. JBacon and Mr, Terrell, in support of 
the motion, proposed to read the affidavits. 

, Cooke, for the defendant, objected 

'being read, and^ dtttj Norway v. Bjowe, 
19; Ves. 1 67 ; v. Sipths, id, 360 ; Bodf- 

Woodhff^ 3 'id7; an^d Mtmsefr 

j/ertnef, 2 Hai'e, 6OO. fee asked fpr the'de- 
fe1iiaiiht*b costs df the dtay. * 


Mr. Bacon admitted that the answer denied 
the plaintiff’s title. 

His Honour said,— Taking the title from the 
answer, although my individual opinion is of 
very little consequence, yet it is in favour of 
allowing the affidavits to be read ; that is» .the 
afiSdavifs before the answer, as well as the an- 
swer. But my impression is, that at least the 
balance of authority is against it. I do not 
tliink myself warrantee! in following my own 
opinion against whar I consider to be the 
balance of the authorities upon such a question. 
1 will direct that if the bill shall be dismissed 
for want of prosecution, tbe defendant shall 
have the costs of the motion. I mean that un- 
questionably ; but if not, then 1 reserve them* 
1 think that highly reasonable. 


Exparte Fletcher, in the matter of the Trustee 
Act, 10 4* 11 Viet. c. 96. March 24, 1848. 

TRUST FUNDS. — COSTS. 

The costs of a petition of a tenant for Ufy qf, 
a fund cannot he paid out of the capital, 
the petition not heiuy served on the parties 
entitled in remainder. 

This was the petition of the tenant for life 
of a certain fund bequeathed to trustees and 
executors, in trust for her for life, with re- 
mainders over. The fund was invested in the 
purchase of a sum of consols, and subsequently, 
under the 10 & U Viet. c. 90» was, together 
with some money arising from the investment 
of dividends, transferred into the name- of the 
Accountant-General. This petition was pre- 
sented by the tenant for life, the widow of the 
testator, and prayed that the dividends migfit 
he paid to her, and that the costs might be 
taxed and paid by a sale of a j^ufiicient part of 
the stock. 

Mr, Sehvyn appeared for the petitioner^ ^ . 

His Honour said, that he could not allow any 
j)ortion of the capital Which belonj^d to a 
third party after the petitioners death, to be 
taken in the absence of such party; So much 
of the fund as represented any bygone divi- 
dends to which the petitioner was entitled for 
life might be applied in payment of costs. 

C0urt af (Syt^tqncr. 

Middleditch v. Ellis, May 30, 1848* 

account stated with mohtoaceb. 

A mortgagee, with consent (f nt/ortgagor^ 
sold the premises mortgaged for payment 
of the mortgage debt j the proceeds were 
: ‘ nPt >$i0ciienVfi>r thfU pusrphsepand an ac- 
count was stated pf the balance: Held, 
that an action of debt could not be sustained 
upon the account stated. 

Debt for money lent and upon an accoijint 
stated. Plea, never indebted. ' ' 

The plaintiff a tnortg^g^ for 3001., with 
power tQ and held ^bcmid,aan;<i^ateral 
security. The property waf subsequently apld 
by ths mbrigag^eViider raff idsd 

tl^e codsent'df pleads 
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were not sufficient to discharge the debt. The should still be of opinion that assumpsit would 
parties afterwards stated an account as sub- lie. Fetch v, Lyon, 15 I-. J. Q.. B. 393. 

Bisting between them in respect of the sum Pashley, in support of the rule, cited Shack 
remaining due Upon this the action was v. Anthony, I M. & S. 573 ; Drue v. Thome, 
brought, and a verdict was taken for the plain- Alleyn 72-3 ; Roll's Ab., p. 9, ph li > Com. 
tiff, sulijcct to leave to the defendant to enter a Dig., Pleader,” (2 W. 46) ; Jones v. Ryder, 
nonsuit, if the Court should be of opinion that 4 M. & W. 32 ; Lubbock v. Tribe, 3 M. & W. 
an action of debt on the account stated would i 607 ; Davis v. Gyde, 2 Ad. & E. 627 ; Atty 
not lie. i V. Parish, 1 New R. 104 ; 2 Williams’ Saun- 

Pashlcy having obtained a rule accordingly, i ders, 137 (c) : Baber v. Harris, 9 Ad. & E. 532. 
Lush showed cause, • The object of tiic ■ Lush, in reply, referred to Moravia v. Levy, 
account stated was, to prevent parties being ; 2 T. R. 483, n. ; Highmore x. Primrose, 5 M. 
compelled to prove the original cause of action, ! & S. 65, 

so that all paj)ers and vouchers prior to the ! Cur, adv. vuU, 

settlement might be destroyed. In Foster v. | Rolfe, B., now (July 13) gave the judgment 
Allanson, 2 T. R. 479, a partnership by deed of the Court. After referring to tlie ease of 
had existed between the plaintiff and the de- Foster v. A Hanson, he said, that none of the 
fendant, in respect of which, an account having circumstances of that case were to he found in 
been stated lietwcen them, it was held that an the present ; here there was no suggestion of 
action of assumpsit might he maintained, not- [ any new liability ; it was simply an account 
withstanding the deed. | stated of a balance due upon a deed the wdiole 

Pashley. 'I^licre new matters were introduced effect of whicli was to sho\v how much still re- 
iiito tlie account stated. maiued payable in res])ect.f)f that security. The 

Lush. Yes, hut Butler, J., said, — ‘^Even if Court was therefore of opinion that this action 
no other articles had been introduced into the could not be maintained, and that the rule for 
account but those relating to the partnershi]), 1 a nonsuit should be made absolute. 


ANALYTICAL DIGEST OF CASES. 

KEPOllTED IN ALL. THE COURTS. 


CTourtsi of ©ommou llain. | 

FAADKNCE. 

[For the pjevious Sections of this Series of 
the Digest in the present Volume, see 
Law’ of Attoriiey.s, pj). 18, 254. 

I^aw of Costs, p. 234. 

Law of Wills, p. 37. 


hill was accepted for the accommodation of the 
defendant, Was proved by evidence that th<? hill 
had been accepted to take U]> a former accept- 
by the same ])arty, given for the accom- 
modation of the defendant ; and tliat iW’vas not 
necessary to plead those facts in extenso. 
Thomas \ , Fenton, 5 D. & L. 28. 

See Stamp. 

BILL OF SALK. 


Courts of Equity, 

Construction of Statutes, p. 58. 

Law of Pro})erty and Conveyancing, p. 75 
Principles of Equity, p, 103. 

Pleadings, p. 121, 

Evidence, p. 149. 

Practice, pp. 169, 190. 

Bankruptcy, p. 213. 

Lunacy, p. 216.] 

ACKNOWLEDGMENT. 

See Stamp. 

ALLOTTEE OF SHARED. 

See Joint Stock Company. 

ALLOTMENT. 

See Inclosure Act. 

AMBIGUITY. 

See Guarantee. 

BILL OF EXCHANGE. 

In an action by indoFsee drawer of a 

bin of exchange. Held, that the iasne that &e 


Schedule. — On the trial of an interpleader 
issue, the plaintiff tendered in evidence a bill of 
sale and schedule, the former of which assigned 
to him “ all the goods, fixtures, household fur- 
niture, plate, china, &c,, in and about a mes- 
suage, tenement, and premises, where he now 
resides, and being No. 2, Park Road, Old Kent 
Road, in the county of Surrey, and the chief 
articles whereof are particularly enumerated and 
described in a certain schedule hereunto an-- 
nexed,^^ The schedule was in no way annexed 
to the deed, and was inadmissible for want of 
a stamp : Held, that the bill of sale w^as admis- 
sible ill evidence without the schedule. Dyer 
V. Green, 1 E.xch. R. 71. 

I CONTRADICTION OF WITNESS. 

I In an information under the revenue laws, a 
witness, who had given material evidence as to 
the fact in issue, was asked, on cross-iexamina- 
tion, whether he bad not said that the officers 
of the Crown had offered him a bribe to give 
the evidence. He denied tliat he bad ever said 
«o: Held, that evidence was iiaadmiaeible to 
show that he had made aoch a atetement. 

Qumre, as to the extent to which evidence is 



Analytical £Hye$l of Cmes 

admissible, 6 & 7 Viet. c. 85, for the purpose 
of affecting the credit of a witness. Attorney' 
General v. Hitchcock, 1 Exch. R. 91. 

COPYHOLD. 

See Inclosure Act, 

DEPOSITIONS IN CHANCEKY. 

See Foreif/n Law, 

DEVISEE, DISCLAIMER OF. 

Tntst , — At the reading of the testator’s will, 
soon after his death, tlie devisee in trust said “he 
ought to have had 5/. for being trust Held, 
that these words were so equivocal and ambigu- 
ous, that they should not have been left to the 
jury as proving his assent, as a trustee, to the 
devise. 

QufP/rCy whether an amhiguous assent to a 
devise, expressed by words or matter in pais, 
without deed, is sufheient ? 

Queere, wliether a devisee in trust can dL, 
claim by deed after previous assent to the de^ 
vise in words. Doe d. Chidney v. Harris, IG 
M. & \V. 517. 

EXCISE OFFICER. 

Maltster, — 7 8 G. 4, c- 52, s, 311. — lly stat. 
7 G. 4, c. 52, 8. 33, a maltster is liable to a 
penalty for treading or forcing together in the 
couch-frame any grain making into malt, 'J'he 
1 Viet. c. 49, s. 5, enacts, that any excise 
officer, upon sus()icion of the gi'aiu having 
been trodden or forced together, may throw 
the grain out of the couch-frame, and return it 
and lay it level in the couch-frame ; and if any 
increase in the gauge of the grain shall be 
found, exceeding a certain proportion, then 
the increase so found shall be taken as con- 
elusive evidence tliat the grain lias he(ui trodden 
or forced together, and the maltster shall there- 
upon be convicted in a penalty. 

Upon an information before justices against 
the defendant for the })erialty, it appeai'ed that 
the excise officer had, in pursuance of an order 
of the Commissioners of Excise, returned tin 
grain by piling it in a cone in the centre of the 
couch, and then distributing it c,qually to all 
parts of^ the couch. The increase in the grain 
when til us returned having exceeded that al- 
lowed by the act, the defendant was convicted : 
Held, that the increase in the grain, found by 
such a mode of returning it, was conclusive 
evidence of the offence within the 7 & 8 G. 4, 
c. 52, s. 33, as it did not appear that the mode 
of proceeding was unfair or improper, and con- 
sequently the conviction, was right ; and that 
the officer ha.s some, if not an absolute, discre- 
tion to exercise in the matter, provided he does 
not use it improperly. v. Speller, 1 Exch. 

R. 401. 

FOREIGN LAW. 

Declaration by party in possession. — Depo- 
sitions in Chancery. — Petition of right. — Com- 
pensation by France for confiscation of property 
of British subjects . — A party claiming to have 
been the owner of lands, by virtue of a cession 
to him from A., since deceased, offered evi- 
dence, before any other proot of the cession. 
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that A. actually managed the property, and, 
while so managing, declared that he did so in 
the name of the now claimant : Held, admis- 
sible evidence. 

On petition of right, a commission issued, 
and an inquisition was thereupon found and 
returned into Chancery. Before any further 
! proceeding,^ the suppliant filed a hill against 
! the Attorney-General perpetuate testimony, 

I reciting the petition. A commission to cx- 
j amine witnesses issued thereupon. The sup- 
' pliant proposed to the C:o\Yn to join in the 
j commission ; hut the (h own did not ctonaent, 

I and the commission issued exjmrte. The 
! (’rown having traversed the imjuisition, and 
I the record being sent into this ( 'ourt : Hrdd, 
j that depositions taken under the commission to 
I examine witnesses were adinissilde (jvidence on 
behalf of the suppliant, where the deponents 
' were without the jurisdiction of the ('onrt. 

Evidence being offered to prove the law of 
inheritance at: a partic ular time in Alsace, one 
of the witnesses called for that j)urpoKe, a 
French lawyer practising in Alsace, stated, on 
cross-exammation, that the feudal law had been 
j)Ut an end to in Alsace, de fuefo, “ l)y the 
torrent of the French revolution and that 
I there was a decree of the h^reneb National As- 
sembly to that of 4th August, 1789; 

and lie said that lu; had learned this fact in the 
course of his legal studies : Held, admissible 
evidence, though no other j)roor was given of 
the contents of the decree. IVr Lord llenman, 

J., Whliiams and Coleridge, JJ.; dlsscntienie, 
Ihitteson, J . 

B. jireseiitcd a petition of right to tlie (iucen, 
claiming certain money of the Crown upon the 
facts therein stated, and praying that the Crown 
would order right to be done^ that the Royal 
declaration should be endorsed on the petition 
to that effect, the petition referred to thvJlJourt , 
of Cliancery and duly received and enrolled, 
and the Attorney -General re(iuired to answer 
it ; and that the suppliant might prosecute his 
complaint against him and such other persons 
as need might require, and have leave to make 
him and them parties, and pray to obtain 
relief. The Uueen referred tlie }>etition to the 
Gourt of (Jhancery, and the Cluincelior in- 
dorsed “ Let right be done ;” and thereupon 
that Court, by letters patent, appointed IV. and 
others to inquire, upon the oath of jurors, of 
the truth of the matters in that petition. W., 
Ikc., returned into the Court of ( "hanceiy an 
inquisition taken accordingly, and finding 
That B. was the eldest son of a nobleman 
who married an Englishwoman in England, 
and that the father was lioru in Germany, and 
B. in England, That, before and since the 
peace of AVestphalia, the lordship and manor of 
Sultz, in I^wer Alsace, was an ancient fief de- 
scendible to the male line. That in 1786, the 
line of feudatories having failed, it belonged to 
the Archbishop of Cologne to appimt a new 
line of feudatories, and that he nominated the 
father of B., who was invested. 

*niat, before the Treaty of Munster, Lower 
Alsace formed part of the empire of Germany. 
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rjiat, \)y that treaty, the Emperor of Germany 
celled to the Kina^ of France ^ his rights ana 
tbpae of the empire in Lower Alsace, subject to 
a proviso that I'Vance should leave the then 
feudatories of Sultz in the liberty and posses- 
sion they had theretofore enjoyed as imme- 
diately dependent upon the empire. That the 
treaty was ratified oy subsea uent treaties, the 
last-named being that of Versailles between 
England and France in 17b3. That, in 179L 
father ceded his rights to ii., who was 
then 14 years old. 

I’hat, in 1793, B. and his father left Sultz, 
and took refuge with the Austrian army. 
That afterwards, in the same year, it was 
by the French Department of tlie l^ower 
Rhine (in which Sultz was) decreed that B, 
and his father should be declared emigrants, 
and all their property confiscated in order to 
its being sold or alienated agreeably to the laws 
relating to emigrants. That, in pursuance of 
the decree, the lordshij) and lands of Sultz 
were seized as confiscated by the persons then 
exercising the powers of government in France, 
and were thenceforward treated as national pro- 
perty, and part thereof was sold under the 
authority of the French government, and the 
residue contiuued in the possession of that 

f overnment until after the restoration of the 
louse of Bourbon in 1814 and 1815. That, 
by the UVeaty of Paris between Great Britain 
and France, J814, it was stipulated that com- 
missioners should examine the claims of his 
Britannic Majesty’s subjects upon the French 
goveruinenl for the value of moveable or im- 
moveable property unduly (indmnent) confis- 
cated by the Frencli authorities, loss of debts, 
or other jno|)erty unduly detained under 
sequestration, sipce 1792. That, by the 
Treaty of Paris between (Jreat Britain and ' 
JJran^ 20th Nov., 1815, incorporating a con- 
vention of that date, it was provided, that 
British subjects having claims against the 
French government, who had, in contravention 
of the afler-ineiitioned Treaty of Commerce, 
and since 1st Jan,, 1793, suffered in conse- 
quence of confiscation or sequestration decreed 
in France, and their heirs and assigns, subjects 
of his Britannic Majesty, should, conformably 
to the treaty of 1814, be indemnified and paid, 
after their claims should have been recognized 
as legitimate, and the amount fixed, as after 
expressed : namely^ that the claims of such 
subjects arising from laws made by the French 
government or any other claim whatsoever, 
(with an exception not comprising B.’s case), 
should be liquidated and fixed, and a sum be 
inscribed in the Great Book of the public debt 
of France, as a guarantee for the claimants, and 
further suras be furnished if necessary : three 
calendar months to be allowed to claimants re- 
sident in Europe to present their claims ; and 
those of British subjects to be examined accord- 
ing to a mode directed. That, by the Treaty of 
^mmerce of 1786, in case of rupture between 
England and France, the subjects of either, 
^siding in the territory of the other, were to 
be allowed to continue residence undisturbed 


while they conducted theqwiielv^s 
if ordered to withdraw, ehpuld have 12 lUUXitbs 
to do so, with their propeity, if they did not 
conduct themselves conUriury to public order. 

That in December, j9if. and oti^ 
appointed under the Great SeftU coioixiisskMiei!^ 
of liquidation, arbitration, and deposit, to ester 
cute the convention. That, on 12th JanUi^, 
1816, B. transmitted his claim to the PiittSe 
Minister of France, who received it on 9th Feb- 
1816, but stated that he considered it io^* 
inissible. 

That, by a convention between Great Britain 
and France, April, 1818, it was agreed that, to 
effect payment of capital and interest due to 
British subjects, which had been claimed under 
the convention of 1815, an annuity of 3,000,000 
of francs should be inscribed in the Great Book 
of the public debt of France. 

That, by stat. 59 G. 3, c. 31, reciting, that 
the commissioners had registered the claimants 
who had presented themselves within the 
period prescribed in the convention of 1815, 
and had paid certain sums, and that three of the 
said commissioners, by commission under the 
Great Seal, dated 1818, had been appointed 
commissioners of liquidation, arbitration, and 
award, to act on behalf of hia Majesty in Eflg* 
land, to consider the claims of British subjects 
properly presented, and the remaining com- 
missioners had been appointed commissioners 
of deposit to receive the inscriptions from the 
French government; it was enacted, that the 
commissioners of liquidation should a|.)portion 
and distribute the sums provided by loanee, 
and order them to be paid to the claimants who 
had duly registered, in full if the sums paid were 
sufficient, in part if insufficient ; the rejection 
of claims, subject to appeal to the Privy Council, 
to be final, and a discharge of both governments 
in respect of any registered claim; that unap- 
propriated sums inscribed in the Great Book 
of France might, by the commissioners of de- 
posit, on receiving directions from the English 
Secretary of State for Foreign Affairs or the 
Commissioners of the Treasury, be sold, and 
the proceeds -transferred to the commissioners 
of liquidation, to be invested in public securities, 
for the pu^ose of being applied to liauidate 
claims, or, if all were liquidated, to such pur- 
poses as the Commissioners of the Treasury 
should direct ; and that the public securities 
should be deposited in the Bank of England in 
the names of the commissioners of liquidation, 
and the produce paid for the purposes in the 
act specified. 

That B.’s name and claim were not registered 
till after the passing of the statute. 

That, after all the registered claimants ware 
paid, a surplus of 482,OOOZ. had remained with 
the commissioners of deposit, of which 200,000L 
had been applied to satisfy claims tendered 
after the time mentioned in the convention of 
1815, and admitted under the authority of the 
Commissioners of the Treasury given in May, 
1826; and the residue was paid into the bank 
on the government account oy direction of the 
treasury, under statute 59 O. 3, c. 31. 
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That JS.’s proTOrty, lost as above, with m- 
tatiat, was of the value of 364,000^. The 
Altomey^^General having traversed the matters 
of the inquisition, and a verdict on the traverse 
bring found for B. : Held, (on cross-motions, 
to enter the verdict for the suppliant, and to | 
enter judgment for the Crown nm obstante 
veredicto)^ that no right j^ainst the Crown 
appeared upon the inquisition. For that, as- 
suming (1) a petition of right to be maintain- 
able for money claimed as debt or damages ; 
and, assuming (2), that B. was, for the pur- 
poses of this petition, a British subject : — 

First. No undue confiscation was alleged, 
so as to justify the condition of tlie treaties of 
J814 and 1815, nothing being shown but an j 
adjudication by a French tribunal, which this 
Court could not see to be contrary to the law 
of France, or pursuant to any law which this 
Court could pronounce void as against British | 
subjects. I 

Secondly. It did not appear that B.’s claim 
had been admitted and ascertained according 
to the treaties, his name not having been re- 
gistered within the period provided for by the | 
convention of 1S15, and no order appearing to 
have been given by the Treasury to inquire 
into B/s claim, or any request made to them J 
for such order ; and further, it not appearing 
that no other claimant might possibly come in 
for the surplus ; and the inquisition not show- 
ing whethet* or not any inquiry had been made 
by the commissioners of liquidation into the 
merits of B.’s claim. 

Thirdly, that the Queen could not be said to 
have received the money, the finding in the in- 
(luisition, that the surplus had been paid into 
tne f^ank of England on the government ac- 
count, not showing that the sovereign liad re- 
ceived a personal benefit from it. Baron de 
Mode's case, 8 Q. B. 208. 

Cases cited in the judgment: Banbury Peerage 
case, 2 Selw. M . P.7.^6, 757 ( 10 od.) ; 1 Htark. 
Ev. 332, n., f. (3 ed.) ; Millar v. lleinrick, 4 
Camp. 155 ; Lucon v. Higgins, 3 Stark. N. P. C. 
178 ; ibeton's case, 30 How. St. 'I'r, 225,4^1 ; 
Middleton v, Jaiivenn, 2 Cons. R. 437, 
442. 

See Libel. 

GUARANTEE. 

Ambiguity. '-^Parol evidence, — In an action 
on the following guarantee ; — In considera- 
tion of your having this day advanced to our 
client, Mr, F. D., 750/., secured by his warrant 
of attorney, payable on the 22nd of August 
next, we hereby jointly and severally undertake 
to pay the same on default, &c. Dated the 
20th of June, 1840:” — the declaration stated, 
that in consideration that the plaintiff would, 
on the 22nd of June, 1840, Lend to one F. D. 
\ 750/>,» on the security of a warrant of attorney, 
payable on the 22nd of August then next, and 
would forbear and give time to F. D. until the 
; / 22tid of Aui^st, the defendant promised, *&c. : 
uMeld, that the m8WumfM^wa8 aufficientiy am- 
biguous to admit mf eviiienoe to show that the 
advance was not a wm iisade 


simultaneaTisly with the execution of the 
guarantee, and that no amendment of the de- 
claration was necessary. Goidshede v. Swan, 1 
Exch. R. 154. 

Cases cited in the judgment: Haigh v. Brooks, 

10 A . & E. 309 ; Butcher v, SteUart, 1 1 M, & 
W, 857. 

INCLOSURE ACT. 

Allotment. — Copyhold, — An award, allotting 
land under an Inclosure Act, coupled with 
terms of the original claim to such allotment, 
is admissible in evidence to show that the 
claimanCs interest in the lands in respect of the 
possession of which he claimed the allotment 
was less than the fee. 

The determination of a copyhold interest may 
be shown without producing the cojiy of Court 
Roll. Thus, a declaration by the party in })os- 
session, that his interest was less than a fee, 
e. g,, for his own life only, would be primary 
evidence that it ceased to exist at his death. 
Seens, wh(?re he declared that he held for life 
interest,” that statement being consistent with 
one or more life interests coming into existence 
at his death. 

By an inclosure act, the expenses attending 
j the inclosure were to be raised by sale of part 
j of the commonable lands, the balance, if any, 
j of the proceeds to be repaid to the landowners. 

I A ccoi (Singly, sales were made, and the surplus 
, proceeds divided among the landowmers, ac- 
i cording to a “ return rate,” divided into two 
proportions, one calculated according to tl>e 
possessioners* interest for life or years, the 
other the reversioners’ proportion, calculated 
according to the time likely to elapse before 
their interest accrued into possession. A 
landowner in possession, aged 70, received a 
sum calculated on the asL^urnjition that his 
estate was held for life ; but it ijid not ajipcar 
that the party had any knowledge of the jiapci ' 
containing the rate, or of the data by which 
the sum he had received was fixed : Held, that 
the return rate was not evidence to cut dow^ 
his interest to less than a fee. ^ 

By an inclosure act, claims to allotment were 
to be made in writing, and sent to the Commis- 
sioners. The claims made were ent^Ted 
their clerk in a book, though not recjujred by 
the act to be so kept. The claims allowed by 
the Commissioners were marked in the book 
allowed,” and attested by their initials affixed 
thereto. The entries M^ere made in the courae 
of business, and at the time they purported to 
bear date. Semble, they were admissible jn 
evidence, on proof of the clerk’s death, and ^ 
a negative search for the original claims in the 
proper repository. 

A declaration by a possessor of land, that lie 
held “for life interest,” does not necessarily 
admit that the right of p<^8seS8ion would, im- 
mediately at his death, accrue to the Vavetrioh^r, 
for one or more cither life interests rhight exist 
conrieteutly with the vmrds used. ' ex- 
presmoft bring tVbuld, if 

relied- On for 'plamfife in ejec^ihent, sd far 
justify the ludtffc? iii tfohtotiMnk; tbat^h^^^^ 
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dfi^rmative proof of title being on them* tuey 
Adduced no evidence liaving a preponderance 
either way-, so as to make it necessary to leave 
it to the jury. 

Where evidence tending to establish a point 
already suj)ported by more direct proof is im- 
properly rejected, the Court will not grant a 
new trial oil that ground, if they see that the 
case would not have been advanced further by 
admitting the particular piece of evidence. Doe 
d! Welsh V. Langfield, 16 M. & W. 497. . 

Cases cited in tbo judgment : Crease v. Barrett, 

1 C., M.,6i R. 919; o Tyr, 4.)a,47^S ; Doe d. 
Lord 'Feynimm v. Tyler, 6 Bing. 561 ; Har- 
ford V. Wilson, 1 Taunt. 14 ; Tyrwhitt v. 
Wynne, 'Z B. & Aid. 5M> ; Edward'j v. Evans, 

3 East, 451 . 

1 . o. u. 

An I. O. U. is evidence of an account stated 
between the holder and the party signing it, 
but not of money lent to him by the holder. 
Fesenmayer v. Adcock, 16 M. & W. 449. 

Cases cited in the judgment : Curtis v. Rickards, 

1 M, & G. 46 ; ^2 M. Sc W. 20 ; Douglas v. 
Holme, 12 A. & E. 641. 

JOINT-STOCK COMPANY, 

Allottee of shares, — Where an allottee of 
shares in a joint-stock company, which is 
afterwards abandoned, seeks to recover back 
the dejiosit paid as upon a failure of considera- 
tion, he must give in evidence the letter of 
allotment. Clarke v. Chaplin, 1 Exch, R. *20. 

Proof of indictment. — Name mid address of 
foreign prince, — Information for libel alleged, 
that a person unknown had cormnitted a mur- 
der on G., and that //. liad been charged with 
it : the information set out the alleged libel, 
and charged that it imputed the murder to C. 

JThe liltfl, as set out, si)oke of the murder of G. 
and stated tliai if, had been accused of it. 

Held, that the inducement was proved by 
evidence that a person liad been murdered, 
that ll. was charged with the murder, and that 
on the inejuest held upon the body, witnesses 
called the dead person by the name of G. ; and 
held, that tliis last fact might properly be proved 
by the coroner who held the inquest, and that 
he might, for this purpose, use an instrument 
which he had drawn u]j as an inquisition, 
whether it was or was not a valid or formal in- 
quisition. 

C. was described in the information 
as His Serene Highness Charles Frederick 
Augustus William, Duke of Brunswick and 
Luneburg. His name was Charles Frederick 
Augustus William D’Este, and although he 
had formerly been reigning Duke of Brunswick 
and Luneburg, and was still commonly called 
by that title, he had ceased to be reigning duke 
de facto. 

Held, that the description was sujfficient. 
Reg. V. Gregory, 8.Q. B. 508. 

Cases riled in the judgment : Rex. v. Sulls, 2 
Leuch's Cr. C. a61 ; Rex, v. Graham, Ib. 
547. , 

See Slander, 


; Courts of Common Daw. 

MALT6TEE. 

See Esicise Officer, 

PAROL EVIDENCE. 

Explaining written contract , — By a written 
contract, the plaintiff agreed to perform at the 
defendant's theatre, and the defendant agreed 
to engage her for three years, and pay her a 
salary of 5/., 6^., and 71, per week in those 
years respectively : Held, that parol evidence 
was admissible to show, that according to the 
uniform usage of the theatrical profession, the 
plaintiff was to be paid only during the iheatrU 
cal season — i. e., (luring the time the theatre 
was open for performance — in each of those 
years. Grant v. Maddox, 15 M, & W, 737. 

See Guarantee, 

PAYMENT OF POST-OFFICE ORDER. 

Where the defendant, in answer to a letter 
demanding payment, sent a post-office order, 
in which the plaintiff was described by a wrong 
Christian name, and the jilaintiff kept it, but 
did not (rash it, although he was informed at 
the post-office that he might receive the money 
at any time by signing it in the name of the 
payee : Held, that this was no evidence of pay- 
ment. Gordon v. Strange, 1 Exch. R. 477. 

PETITION OF RIGHT. 

See Foreign Law. 

SCHEDULE. 

Bill of Sale, 

SLANDER. 

Intention of defendant, how far material , — 
The use of words imputing an indictable offence 
is actionable or not, according to the sense in 
which they may fairly be understood fiy by- 
standers not acquainted with the matter to 
which they relate, or which may render them 
a privih^ged communication, and the secret 
i^jtent of the speaker in uttering them in the 
presen(!e of such bystanders is immaterial. 
llankinson v. Bilby, 16 M. & W, 442. 

STAMP. 

Acknowledgment . — The acknowledgment of 
an accommodation acceptance of a bill of ex- 
change, though it contain also an agreement 
to jjrovidc funds to meet the bill when due, is 
admissible in evidence without a stamp. Motley 
V. Webb, 36 L. O. 55. 

SURETY, 

Co-^surety . — A surety in a bond may recover 
contribution from a co-surety, although at the 
time of becoming surety he takes a promissory 
note from the principal as a collatei*al security 
for the amount. 

Evidence may, however, on the part of the 
defendant, be submitted to the jury, from which 
the jury are to conclude whether, in taking 
such promissory note, the plaintiff received it 
as a collateral security only, or as a waiver of 
his- right to contribution as against the defend- 
ant. Done V. Walley, 36 L. O, 120, 

TRUST. 

See Devisee, Disclaimer of. 
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Pertinet, ot nescire tnalum est, agitamiis/" 
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CIIAllITABLE TRUSTS A DMINI- 
STRATION BILL. 

Thk Lord (/luuiccllor has ex])ressed a 
iiojH‘ that this liill, the |)rovisioHs of which 
were fully described in our last iiuniher, 
(attfe, p. 2r>f),) may become law durine; the 
present session of pariiaimait. It has beeii 
committed in tlic House of Lords, but as it 
is announced that parliament will be pro- 
rogued on or about Saturday tiie lliih last., 
and the l>ill has not y(?t been introduced 
to the House of ( 'omrnons, we very mucli 
doubt if the Lord (chancellor’s expectations 
will he realised. Wc (confess this a|>pears 
to ns to be matter for con'j^nitulation ratlier 
than regr(d. A bill of this descrij)tioii, in* 
trodneed at the fag end of a long session, 
could" scarcely be expected to obtain th(^ 
attention to which it is entitled, under any 
circumstances, and especially wlteu tlie 
feelings of the legislature and tlie public are 
so strongly and jiainfully excited by the 
ahavming events occurring in tlic sister 
country, as well as on the continent of 
Europe. It is undoubtedly desirable that 
the public, as well as the members of either 
House of Parliament, should understand 
the object of the bill now in progress, and 
])ronouiice as to its expediency. 

The Lord Chancellor, in moving the 
second reading, explicitly stated that the 
main object of the measure was, to place 
every charity, the value of which is supposed 
to he less than SOL per annum, under the 
administration and control of the judges of 
the County Courts. The Analytical Digest 
of the Rijports of the Charity Commis- 
sioners is to be conclusive as to the value 
of all charities therein enumerated, and ac- 
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I cording to tills authority there are uo less 
i than 2‘b7 16 charities in England and 
I Wales, the annual value of which is under 
! .'>0/. These are to he transferred, without 
! inorts to the 60 judges of the (\>uuty 
I Oourtii, the intention being that each judge 
I shall have exclusive jurisdiction in respect 
of all the (diarities applicable to ohjt^cts or 
fuirposcs withiii his district. Accorduig to 
lliis scheme, smne judges will have a 
greater and some a fewer numb(-r of cha- 
rities under his control. In some cases 
tlic district ma}- include 1,000 charities, 
wiiilst otiier districts may not coiitain above 
hO, but trie average number *ialling to the ^ 
share of eai^h of the Counts' Court judges 
^wiU be 006. 

: in addition to those (!ases which fall id)- 

i solutely nnd(T the superintcmdeace of thc' 

; (’ouuty (h)urt judges under the oj deration of 
. tlie act, in other cases, where llici value 
; of any charity crcccrAv Si)/., and it may he ' 
deemed exj)edieat, tin? bill gives authority 
: to the Court of Chancery to assign to tlie 
i judge of any (.Jounty (yourt sueli extent of 
j jurisdiction as thc (Jourt siifilf tliinlv A 

i large amount of responsibility, eousiderablc 
; laliour, and some jiatronage, will devolve 
} upon thc judges of the Onmty Courts by 
this plan. It may be worth wiiile to con- 
sider — 1st, Whether the fJounty Coiurt 
judges have leisure for the performance of 
tlie additional duties proposed to be thrown 
upon them ; 2ndly, Whether they are pe- 
culiarly well (pialificd for the exercise of 
such a* jurisdiction as that proposed to be 


« Hie Gth clause, which gives this power, 
demands the particular attention of the practi- 
tioners in Chanceiy, who will have to follow 
their clients cases into the County ('ourts. 
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conferred upon them by this bill ; *nd 
lastly, Whether it is expedient, upon public 
grounds, that small charities should* be ad- 
ministered by a judge of the County Court, 
rather than under flie influence of parties 
locally interested ? 

It appears, from the statement made by 
the Lord Chancellor, upon moving the 
second reading of the bill, that in the first 
nine months after the County Court Act 
came into operation, nearly half a million of 
plaints were entered. Hie return, however, 
on which this statement was founded, in- 
forms us that, of the whole number of 

E laints entered, those which came to a 
caring, and to which the judges’ personal 
attention must have been directed, amounted 
to 276,000 during the nine months. Upon 
an average, therefore, each judge has had 
to dispose of no less than 4,600 causes that 
came before him for hearing during nine 
months ; or, in round numbers, 500 cases 
every month. 

This return, too, was made before the 
country insolvent jurisdiction was trans- 
ferred to the County Courts, under the 
statute 10 & 1 1 Viet. c. 102. We have no 
materials before us for estimating the time 
which is taken up with the investigation of 
insolvent cases in the country, under the 
varied and anomalous provisions of the 
several insolvent acts now in force ; but any 
one wlio visits the Insolvent Court in 
Portugal Street, will observe that the town 
CommissioiKTs^ think it their duty closely 
to examine the schedule, and inquire into 
the c^^e of every insolvent, whether he be 
opposed by his creditors or not. If thej 
same course be pursued by the judges of| 
the lyounty ( ’ourts, the insolvent jurisdic- 
tion recently conferred on them must have 
caused a considerable increase to the duties 
which they previously discharged ; and if the 
control and superintendence of four hundred 
small charities is cast upon an officer who 
has already so many important public duties 
to perform, w^e are not without apprehensions 
that the County Court judges will be over- 
worked. 

But are the County Court judges pe- 
culiarly competent for administering small 
charities? It may be said, they are as well 
qualified as the person holding the Great 
Seal. We venture respectfully to doubt 
this. The persons holding the Great Seal 
have for centuries been persons of great 
capacity and established character. It is 
not to disparage tlie County Court judges, 
to say they hold no such position ^n the 
estimation of any portion of the community. 


and mre a «ery different class of ; man ? from 
those usually entrusted with the Great Seal. 
But apart from all individual comparisons, 
be it remembered, that the learned person 
presiding in the Court of Chancery exercises 
his authority in respect to charities, upon 
certain well defined and established* prin- 
ciples, with the aid of officers of great ex- 
perience. We should be glad to know hdw 
many of the judges of the County Courts 
have any professional knowledge of the 
jirinciples upon which the Law relating to 
Charities has been administered by the 
Court of Chancery, or any practical ex- 
perience as lo the mode of administering 
any public charity? Not above five or sp 
amongst sixty — or not one in ten — of the 
County Court judges ever practised in the 
Court of Chancery, or professes to have 
any practical knowledge of its proceeding^. 
Yet, in the County Court judges the bill 
proposes to vest alf the power now vested 
in the Court of Chancery, expressly pro- 
viding that, as regards charities the incomes 
of which do not exceed 30/., there shall be 
no appeal from their decisions. 

It is not unreasonable to expect that as 
soon as the judges of the County Courts 
begin to exercise the absolute authori^ 
proposed to be conferred on them by this 
bill, individuals who have heretofore super- 
intended the administration of small cha- 
rities disinterestedly and gratuitously, in 
various localities, wull gradually decline to 
interfere, and that the management will be 
left exclusively to the judges and hired 
servants appointed by them. Whetlier this 
^tatc of things is likely to be advanta- 
geous to the charities, a short time will 
disclose. The scheme undoubtedly affords 
abundant opportunities for jobbing, against 
which it' is to be hoped the sense 
of public responsibility will be a suf- 
ficient safeguard. It may be doubted, how- 
ever, whether the expenses attendant upon 
applications to the Court of Chancery in 
the cases of small cliarities, might not have 
been provided against in some manner less 
objectionable than that now proposed. 
It seems at least questionable, whether the 
total abandonment of his functions by the 
Chancellor, and the transfer of his authority 
over small charities to gentlemen who have 
heldpublicoffices only since the establishment 
of the County Courts, and in whose coin- 
petency for the performance of such ymed 
duties the country may be excusefi if 
not yet learned to place unlimited corifi^nc^ 
will prove either satisfactory of benefidai^ 
the public. ' i 
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ENCROACHMENTS ON PROPES- by the act of parliament to administer oaths 
SIGNAL RIGHTS, Is ineoDsistent with the act which was 


RSCEIVKKS OP DROITS OF ADMIRALTY; 

It .appears that little notice has been 
taken of the important appointments which 
have been made under the 9 & 10 Viet. c. 
99, usually known as the Salvage Act. The 
notaries public, many of whom are also 
attorneys, are seriously affected in their 
interests by these appointments. 

By the third sc<ition of the above act of 
parliament, several persons have been ap- 
pointed by the Receiver-General of Droits 
of Admiralty, to act under him at the 
several ports in England, under the style of 
‘^Receivers of Droits of Admiralty;” and 
by the iCth section, great powers are con- 
ferred upon such receivers in the examina- 
tion upo?i oath of masters of vessels, whose 
ships may be or may have been in dis- 
tress and for every such examination the 
receiver is entitled to receive from the 
owner of the vessel or cargo, or out of the 
produce of the sale thereof, the sum of one 
pound* 

In some places persons have been ap- 
pointed Receivers of Droits wlio have had 
no previous connexion whatever with the 
profession ; and it is the opinion of some, 
whose experience entitles them to respect, 
that tke re|)orts of examinations taken from 
masters of ships and forwarded by the 
receivers to the Secretary of the Committee 
for managing the affairs of Lloyd’s in the 
city of London, will be prejudicial lunl in- 
jurious to the owners of vessels and cargoes, 
as such statements will give immediate pub- 
licity to circumstances wliich it w^ould be, 
in several instances, very desirable to with- 
hold, until claims upon underwriters and 
others are properly adjusted under protests 
from a notary public. 

It is also apj)rehended that the exercise 
of the duties of Receivers of Droits of 
Admiralty ” will much interfere w ith and 
injure the practice of notaries public, and it [ 

undoubtedly a great hardship uj:)on the 
latter that tradesmen should he appointed 
to the office of Receivers of Droits of 
Admiralty,” and thereby be enabled to 
exercise the powers conferred by the 16 th 
section of the Salvage Act, particularly as 
such trftdesmeu are at once placed upon an 
equality with solicitors and notaries, without 
being subject to the expenses which are 
borne b)^ them in exercising their profes- 
sional duties. 

It would also appear that the power given 


f mssed in the 6th year of the reign of his 
ate Majesty for the more effectual abolition 
of oaths and affirmations. 

We trust that these observations will 
draw the attention of the profession to the 
objectionable appointments we have men- 
tioned, and that steps will be taken in the 
proper quarters to effect ?n alteration of those 
clauses in the act whicli have been referred 
to, as it is quite clear that the appointments 
in question should have been confined to 
solicitors or notaries public. 

COPYHOLD ENFRANCHISEMENT 
BILL. 

Wk understand tliat it is not expected 
that this measure will proceed beyond the 
House of Lords during the present session. 
The opinion of the profession in general is, 
no doubt, ill favour of a compulsory enfran- 
chisement, but the terms on which such 
enfranchisement should be effected ought 
not to be left to the surveyors or valuers 
alone, but should be sanctioned by the judg- 
ment of the Commissioners, with power of 
appeal to the Court of Common Pleas in 
the form of a special case, or of the trial of 
an issue before a jury. 

There is clanger that the valuers (though 
one of them is to be chosen Jby the tenants) 
will in many instances be under the influ- 
ence of the lords of manors ; ani* the 
injustice which might result from such 
influence should be counteracted — first, by 
the power of the Commissioners, and after- 
wards by a final ajipeal to one of the 
Superior Courts. It is true that the bill 
provides for framing rules and regulations 
to be submitted to parliament, but subject 
to those rules and regulations, the valuers^ 
have absolute power to fix tlie terms of 
enfranchisement. 

This is manifestly contrary to the general 
course of administering justice. In bank- 
ruptcy mort^ than one appeal is provided, 
and so in all the Supcurior Courts. These 
enfranchisements will often involve a large 
amount of property, depending between a 
j>owerful lord and a humble copyholder, 
and due safeguards should be provided in 
favour of the latter. 

We wish well to the bill in its general 
scope and object, but trust it wiR be further 
amended before it is passed into a law. 


F 2 
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ASSIGNMENT OF LIFE POLICIES’ | 
BILL. I 

The 3st soction of tins bill, comprising 
the f)f)werof assigning policies of assurance, 
would effect a useful alteration in the law, 
but should be cxtend(Hl to all choses in ac- ] 
iion : such as bonds, covenants, agree- j 
ments, &c. j 

Where a chose in action has been as- 1 
signed, and it becomes necessary to take 
proceedings in the name of the original 
party, much diffi(*ulty frequently exists, for 
lie may have died without leaving any re- 
presentative, or may Im bankrupt, or insol- 
'Vent, or abroad ; and evim wlieii a proper 
representative has been found, be may be 
unwilling to hnid the use of Ids name in 
proceedings for the costs of which lie will 
he primarily lialile. 

it is manifest, tlierefore, that the law 
ought to be amended, and if* the 1st section 
were extended to all choscs in action, the 
measure would be unobjectionable ; but we 
see no reason for the other (daiises in the 
bill, by which parties are to he relieved from 
proving their case, and tlie burthen of prov- 
ing a negative thrown on tlie insurance 
companies. 

It may he jiroper also, that before the 
assignee is allowed to institute proceedings, 
he should give notice of the assignment to 
the party sought to he charged, and furnish 
a copy of the assignment and produce the 
original for iiis^iection. 


EVIDENCE OF I’ROCLAMATION OI 
FINES. 

A BILE has been hrouglit in by Mr. 
Cornewall Lewis and the Solicitor-General, 
to dispense with evidence of the proclama- 
tions on fin(‘S in the Common Pleas. Un- 
pecessary trouble and expense arc oc- 
casioned by parties being required to pro- 
cure evidence of such jiroclamatioiis having 
been in fact made : it is therefore proposed 
to enact, that all fines lierctofore levied in the 
Court of Common Pleas shall be conclusively 
deemed to have been levied with proclama- 
tions, and shall have the force and effect of 
lilies with proclamaticms : provided that 
such enactments shall not extend to any 
proceedings at law or in equity now pend- 
Ing- 

^ Tills bill is no doubt intended to meet tbe 
of procuring evidence in cases in 
nfticfc it may be required after iSie lapse of 
15 years since iJje aboliUoii of Fines and 
Beco^ries. 


. — Broi^kam^s Bktcy, BilL — Neic Statutes, 

LORD BROUGHAM’S BANKRUPT 
RELEASE BILL. 

This bill, introduced by Lord Brougham 
on the .31st July, proposes — 1st, That the 
Commissioner under any fiat may order the 
discharge of a bankrupt who is in prison for 
debt at the time of obtaining his protection 
from arrest. 

2ndly, That where a bankrupt s examina. 
tioii has been adjourned sine die, or his 
certificate has been suspended or refused, 
and he is in execution on a ea, sa,, the 
Commissioner may order his discharge after 
he has undergone such term of imprison- 
ment as the C'omniissioner may deem a 
sufficient punishment, not exceeding two 
years. 

3rdly, That no person shall be detained 
more than two years under a ca. sa,, unless 
by special order of the Court from which the 
ea, sa, issued ; and tlu; gaiiler is to release 
the prisoner at the end of two years, unless 
served with an order authorizing his de- 
tention. 

This m(*asure appears to (;arry the aboli- 
tion of imprisonment into a new class 
(?ascs. The commercial community are not 
disposed to sanction any further relaxations. 

NEW STATUTES F.Fl'ECrilNC ALTERA- 
TIONS IN THE L\W. .. 

IN THK PRESENT SESSION OF PARLIAMENT. 

The Statutes effecting alterations in the Law 
passed during the present Session of Parlia- 
ment, printed in this and the last volume of 
the Legal Observer , are as follow : — 

Extending 'Fime for making Railways, vol. 
35, p. 204. 

Regulating the Queen’s Prison, p. 558. 

North American Passengers, p. 581. 

Crown and Government Security, p. 600. 

Oaths in Chancer)% vol. 36, p. 7. 

Stamp Duties Assimilation, p. 8. 

Trial of Controverted Elections, p, 23. 

Removal of Aliens, p. 182. 

Annual Indemnity, p. 221. 


SUSPENSION OF THE HABEAS GOBPUS ACT 

(ibelakd). 

11 & 12 ViCT. C. 36. 

An Act to eimK>wer the Lord Lieutenant or 
other Chief Governor or Govemora of Ireland 
to npprd^end, and detain until the let day 
of March, 18499 fi^ich persons ^ he or (hey 
shall suspect oi mtupamg ngainst herMa- 
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jecty's Person and Government. [2oth July, 
‘l848.] 

1. Perso7is imprisoned in Ireland for high 

f reason^ niuy be detained, till the ist Marche 
1 849j a7t.d shall not be hailed or tried icithout an 
order from the Privy Council. — Whereas a 
treasonable and rebellious spirit of iuvsurrection 
now unfortunately exists in Irelaiul : Therefore, 
for the better preservation of her Majesty's 
most sacred person, and fur securing the |)eace, 
the laws, and liberties of this kingdom : Be it 
enacted bytlie Queen's most excellent Majesty, 
by and with the advice and consent, of the 
Lords sj)iritual and teiu])or;,l, and ('Oininons, 
in this present parliament assembled, and by 
the authority of the same, 'i’hat all and every 
person and j^eisons who is, are, or shall be 
withuj pi'i.S(in within that part of the United 
Kingdom of Great Britain and Ireland (!alled 
Ireland, at or on tlie (lav on which this act 
shall receive her Majesty s Royal Assctit, or 
after, ]>y warrant of her Majesty’s most 
Honourahie Pri ^7 Council of Ireland, signed 
by six of tlu^ said I^rivy (’ouncil, lor liigli 
treason or treasonable ])ractice.s, or suspicion 
of high treason or treasonable practices, or by 
warrant .signed by the Lord Lieutenant or 
other chief governor or governors of Ireland 
for the time being, or bis or their chief secre- 
tary, for such causes as aforesaid, may be de- 
tained in safe custody without hail or inuin- 
pri>!e until tlm 1st day of March, 1819, and 
that no judge or ju.stice of tlu^ peace shall bail 1 
or try any such person or persons socointnitied j 
without order from her said Majesty’s Privy i 
Council until the said 1st rlay of March, 1849, j 
tiny law or statute to the contrary notwith- j 
standing. ! 

2. Per sou. to whomwaj^ranls of conimilnumts ‘ 
arc direct (d shall detain the persons so com- 
hiiited in safe custody. — Persons charged unth 
custody^ (f.s also place of detenlion. uiay be 
changed by warranl as herein mentioned , — ^'That 
in cases wliere any [lorson or persons liave I 
been before the passing of this act, or sliall he j 
during the time this act shall continue in force, 
arrested, committed, or detained hi custody by 
forc^e of a warrantor warrants of lier Majesty’s 
most Honoarahle Privy Council of Ireland, 
signed by six of tlie said Privy Council, for 
high treason or treasonable practices or sus- 
picion of high treason or treasonable practices, 
or by warrant or warrants signed by the Lord 
Lieutenant or other chief governor or governors 
of Ireland for the time being, or his or their 
chief secretary, for such causes as aforesaid, it 
shall and may be lawful for any person or 
persons to whom such warrant or warrants 
nave been or shall be directed to detain such 
person or i^rsons so arrested or committed in 
nis or their custody in any place whatever 
within 'Ireland, and that such person or persons 
to whom such warrant or warrants have been 
or shall be directed shall be deemed aad taken 
to be to all intents and purposes lawfully 
authorized to detain in safe custody, and to be 
the lawful gaolers and keepers of such persons 
so arrested, committed, or detained, and that 


such place or places, where such persons so 
arrested, committed, or detained are or shall he 
detained in custody shall be deemed and taken 
to all intents and purposes to be lawful prisons 
and gtiols for detention and safe custody of 
such person and persobs res|)ectively ; and 
that it shall and may be lawful to and for the 
Lord Lieutenant ur other chief governor or 
governors of Ireland for the time being, by 
warrant signed by him or them, or for the <rhief 
secretary of such Ixird Lieutenant or other 
chief governor or governoi s, by warrant signed 
by such chief secretary, or fV>r her Majesty’s 
Privy C’ouncil of Ireland, by warranl signed 
by six of the Privy (kiuncil, from time to time, 
as occasion shall be, to change the person ov 
|K*rsons by whom and the place m which such 
person or persons so arrested, committed, or 
detained shall be detain(=!(i in safe taistoily. 

3. Copies of warrants to he transmitted io the 
Clerk of the Cro wn for Dublin. - Thai coj)ies()t 
such warrants respectively shall be transmitted 
to the f/lcrkof the Crown in and for the county 
of the city of Diildin, and shall be liicd by bim 
in the Public Otrice of the I’lcas of the Crown 
in the city of Dublin. 

UMTED LAW CLERKS’ SOCIETY. 

TIIK SlXTEKNTl! ANNUM. UKPOUT OF THE 
COMMITTEE OF MANACiKMKNT. 

Read at the Auniwei'sary Dmner.June 28, 1818. 

AuTHoufiH tlie following report shows con- 
siderable increase in etudi oi the princijxiJ 
branches of the Society’s expeinlituiT, it must 
be remembered that the additional exi»eiuiiture 
has jiroduced increased assisttiucc to tlie m.erri- 
bers and their families, who have tlicreliy more 
widely experienced the benefits the Society has 
been designed to afford them. 

The benefits which the Society grants out of 
its chief or general fund is iheeetold, eonslst- 
ing, first, of a weekly allowance during illness 
for a period not exceeding two years ; indly, 
of a similar allowance during life wlien entirely 
disabled from labour, at whatever age; and 
3rdly, of a payment of 50/, on the death of a 
member, and of half that sum on the death of 
a member’s wife. 

During the year, 32 applications have been 
received from members whom illness Ims pre- 
vented from following their emidoyment, for 
the allowance granted them by the Society 
when thus afflicted. These applications were 
all granted, and a sum of 281/. Sjf. c.xpeudedia 
satisfying them. These applications do not 
result from cases of trifling indisposition, but 
generally of severe affliction. Of the 32 Vast 
mentioned, two were cases of insanity, and of 
the others seven ended in death. In meeting 
claims of this description alone this Society 
has expended a sum of 1,79BL I3ir. 

The next ciikn arises from the aseistance 
granted to members for life when disabled 
&om labour by old a« or permanent affliction 
of any kind. At we last anniversary there 
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were two such claimants. Since then another 
hae been added. Each of these members re- 
ceives a weekly allowance amounting yearly to 
31Z. 4s. — nearly the interest of 1,000^. The 
allowance will continue throughout life^ and on 
their decease the family of eaci^ will receive a 
further sum of 50/. 

The Committee announce with pain that the 
number of deaths amongst the members (which 
in the preceding year was 5) has this year in- 
creased to 10, which has required an expendi- 
ture on this account alone of 500/. One 
member, whose wife died since the last anni- 
versary meeting, has received the sum of 25/. 
The total amount paid to members and their 
families on account of death alone amounted, 
at the audit in April last, to 2,G52/. 10.9. 

Not a year elapses without the occurrence of 
instances showing the advantages of an associ- 
ation like the [)reHent. llie Committee select 
the cases of two members recently deceased. 
Both members were overtaken in the j)rirne of 
life by severe and unexpected illness. Until 
their death the Society affortled its assistance. 
Since then, their infant children, who had lost 
both parents, and were without friends able to 
help them, have had advanced for their benefit 
a sum of 100/. One of these members had 
contributed 26/. 5.9. to the funds ; in return he 
and his family received 07 L I9s. The other 
contributed 22/. 3.9., and received 122/. 2,9. 

These examples are a selection from many. 

The Committeri have received numerous ap- 
plications for relief from the casual fund, which 
is employed in assisting law clerks throughout 
England, whether meinliers or not, and their 
families, when in distressed circumstances, by 
gifts of money. To members retiuiring tem- 
porary jiecuniary^aid in sudden and pressing 
einergency, assistance is also afforded out of 
this fmrui by way of loan repayable without 
interest. 45 applications for gifts have been 
made by non-rnembers and the widows of non- 
members. 

The circumstances and character of these 
applicants were carefully inquired into, and 37 
found eligible and deserving were relieved. 
The remaining applications were rejected, the 
applicants being ineligible. Five applications 
for the same assistance have been made by 
members not in a situation to repay it, and 
three applications from the widows of deceased 
members. It was immediately granted ; and 
other members who merely required assistance 
for a short period have received it by way of 
loan. In meeting these claims, 373/. 14.9. has 
been expended. The gross sum thus disbursed 
amounts to 2,659/. 13^. 

The Committee report with deep regret the 
exclusion of one member who attempted to 
impose upon the Society. IJis offence , was 
clearly proved^ and the members, after ma- 
ture consideration, deeming him unworthy 
of longer membership, unanimously expelled 
him. ; . > . 

The receipts of the year on account of the 


general fund have amounted to 1,962/. 6s, 2d. 
Of this sum, 1,313/. 17«. 6c/. has been ex- 
pended. 

The capital at the audit in April last amounted 
to 10,329/. 2s. 9d.y of which 10,128/. &s. 6d. 
had been invested with the Commissioners for 
the reduction of the National Debt. The ad- 
dition of the half-yearly interest due on the 
20th of May last, made the total amount of in- 
vested capital on that day 10,320/. 5s, 8c/. 
This fund is charged with the payment of aU 
the fixerl benefits, and out of the interest of the 
invested capital must ultimately be paid the 
allowances made for life to the superannuated 
members. I'he Committee regret that the 
heavy outlay of the past year, occasioned by 
the unusually numerous calls upon the funds, 
has prevented any considerable addition to the 
invested capital. In the preceding year a sum 
of 900/., exclusive of interest, was added, in that 
just passed only 130/. 

The condition of the casual fund is more 
favourable. In April, 1847, the balance in 
hand only amounted to 48/. IOa’. Sd . The re- 
ceipts for the year have been 424/. 19^. 6c/., out 
of whicli 373/. 14a. has been expended, which 
left a balance in favour of the Society in April 
last of 103/. 8a. 2 d . 

Notwithstanding the increased claims upon 
the funds, the Committee have much pleasure 
in stating, that there has been no falling oft* in 
the members^ contributions, which during the 
year have amounted to 1,219/. 3a. 

llie Committee announce with pleasure the 
receipt of apjdications from members of the 
profession in Manchester and Dublin, for infor- 
mation necessary to enable them to establish 
similar institutions there for their clerks. In 
Manchester, a preliminary meeting for the pur- 
pose has already been held. 

The total amount of relief granted by the 
Society during the year lias been 1,351/. 14a., 
exceeding the contributions of the members by 
132/. 11a. ; and the total amount since its in- 
stitution has amounted to nearly 6,400/. 

The Committee cannot conclude without 
acknowledging the great obligations the So- 
ciety is under to all branches of the profession 
for their continued countenance and support. 
Without that support the benefits afforded 
must be of a less liberal character, and they 
could not, in a pecuniary point of view, be 
})laced within the reach of every law clerk, as 
they now are, nor could the present capital to- 
wards which so many look as the means of 
ensuring them from a state of dependence or 
}>overty in old age, have been obtained. The 
Committee trust that the Society will always 
merit a continuance of that support, fading 
assured that so long as it does so it will be 
received. 

Habby G. Rogkbs, Secretary. 
Freemasons* Tavern^ Sme 2$, 1848* 
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TITHE COMMISSIONERS^ REPORTr. 

Tithe Commission Office y Juljj 8, 1848. 
Sir, — I t is our duty to report to you the 

E ress of the commutation of the tithes in 
_ iRnd and Wales to the close of the year 1 84?. 
We have received notices that voluntary pro- 
ceedings have commenced in 9,631 tithe dis- 
tricts ; of these notices four were received dur- 
iuf? the year 1847. 

We have received 7,053 agreements, and 
confirmed 6,753 ; of these nine have been re- 
ceived and four confirmed during the year 1847. 

6,424 notices for making awards nave been 
issued, of which 352 were issued daring the 
year 1847. 

We have received ^,847 drafts ofcompnJsory 
awards, and confirmed 4,332 ; of these 377 have 
been received, and 454 have been confirmed, 
during the year 184?. 

We have received 10,173 apportionments, 
and confirmed 9,860 ; and of these 608 have 
been received, and 59S confirmed, during the 
year 1847. 

In 1 1,085 tithe districts, as will be seen from 
the above statement, tlie rent-charges to be 
hereafter paid have been finally established by 
confirmed agreements or confirmed awards. 

We have in our possession agreements and 
drafts of awards as yet unconfirmed which will 
include 815 additional tithe districts, and make* 
a total, when completed, of 1 1,900 districts in 
which the tithes will have been computed. 

299 altered apportionments were made by 
the Tithe Commissioners up to the 3l8t Dec. 
1847, W which 212 were confirmed. 

At that dale exchanges of glebe lands were 
effected in 169 places, and 51 such exchanges 
were in progress. 

At the close of 1847 we had confirmed i 
8,260 distinct mergers of tithe. A considerable ' 
body of tithe had also been merged by parochial 
agreements. 

We have to report the assurance which we 
have happily been able to give in all our former 
reports, that the processes of commutation are 
going on, on the whole, trancpiilly and satis- 
factorily. 

We have adverted in our four former reports 
to the state of the law, under what is called 
Lord Tenterden’s Act. i 

Although the law is not yet formally declared, 
an approach to a decision has taken place : that 
is, the Barons of the Exchequer have given a 
certificate of the opinion of their Court on a 
case submitted to it by the Lord Chancellor; 
on that certificate we have thought it best to 
proceed at once without waiting for its ultimate 
confirmation. 

Sorae^ inconvenience may, perhaps, result 
from this, but we think it obvious that much 
more intolerable inconvenience would be caused I 
from our delapng still farther our decisions. ' 
We have, &c. 

(Signed) T. Wjajsx worth Duller.! 
Wm. Blamire. 

Richard Jones. 

To the Right Hon. Sir Geo. Grey, 

BarU &c. &c. &c. 


COPYHOLD FINES UNDER BUILDING 
LEASES. 

Sir, — I am fortified in my oploion by that of 
an eminent Chancery practitioner and convey- 
ancer, that the Lord of the Manor is not en- 
titled to fines according to the rack-rent on 
building leases, and 1 do not believe that any 
jury would return a verdict for fines according 
to the rack rent. The contrary would be ma- 
nifest and gross injustice, if not legsd robbery. 

I hope your correspondent will oblige the 
profession by stating the manors in which fines 
have been paid on the rack-rent principle. 

I believe the Bishof> of Louuon has lately 
demanded and been paid a years' rack-rent for 
the enfranchisement of copyholds held under 
the See, at a fine equal to the yearly quit rent — 
a few pence ; this is an enormous consideration. 

Your corre.spondent states, that the copy- 
holders of the Duchies of Lancaster and ("orn- 
wall can obtain enfranchisement. This is not 
the fact, they not only peremptorily refuse to 
enfranchise, but pertinaciously insisted on the 
insertion of a clause in the general enfranchise- 
ment bill, excluding those manors from its 
operation. 

I consider tlie principle acted on in the 
manors belonging to the See of Canterbury, 
under the 6 Geo. 4, c. 47, the fair and honest 
one, and which admits the right of the lord to 
an increased fine, according to the value during 
the last 2 1 years of the building lease. 

Civis. 

In reference to several leHers which have 
appeared in recent numbers, I would observe 
I that any lord of a manor who insistsw^u the 
payment of fines under building leases, insists 
in eilect on confiscation of the copyhold estate, 
for he utterly deprives the copyholder of any 
beneficial interest. 

Assuming the ground-rent to be 20/. a year, 
and the rack-rent 200/., a fine of 400/., two 
years’ value, equal to 20 years’ full rent, is 
really monstrous. 

Fines inust he reasonablcy but this is neither 
reavsonable nor just, but extortionate in the ex- 
treme ; and I have no hesitation in stating that 
the best course in such cases is, to insist on 
admission, tendering the fees and stamps, and, 
if necessary, compel it by an application to the 
Court of Queen’s Benc-h, and leave the lord to 
his action, first tendering the two years’ ground- 
rent and somewhat more, and I feel confiident 
that no jury will be found who would bring in 
a verdict for the rack rent. 

No, no! — No lord, however exalted his 
station, dare to demand such exorbitant fines. 

Of course, fines cannot be demanded until 
after admission. 

A Member of the Profession. 
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STATE OF LAW lULLS IN PARLIAMEN1\ 

Wk li.'U'o ( ]sfvvh<^re observed on several of 
the Hills fore Parliament : viz., — llie Chari- 
tabic Trusts Hill, — the Copyhold Enfranchise- 
fnent Hill, (See ])p. 277-280 ; and here add the 
state of other measures more or less affecting 
the fnofession. 

'IIn' Bankruptcy Consx)lidation and Amend- 
ment Bill lias been postponed for this Session, 
and referred to a Select Committee of the 
House of Lords, to take evidence and report 
on the subject. 

^Phe Chancery Fees Hill has just l>ecn printed, 
enabling tlie Lord Chancellor to make orders 
for the colleetion of fees by means of stamps, 
an account of wliich is to lie kept and jiaid by 
the ( aivninissioners of Stamps to the Suitors’ 
Fee Fund at tiie Hank of England. 


The Bills for the Administration of Justice 
out of Sessions, and on Summary Convictions, 
and for the Protection of Justices of the Peace, 
will probably pass, as also the Public Health 
Bill. 

'Phe extension of the Remedies for Payment 
of Debts out of Real Fist ate will also, it steems, 
be completed, as well as the Irish Incumbered 
Flstates Bill. 

The Bill for making Life Policies of In- 
surance assignable at Law has been postponed. 
The. Law of Marriage Bill also stands over ; 
and so, we believe, will the Remedies against 
the Hundred Bill. 

'Phe Bill for inquiring into Briber?/ at 
Elections jnay lie exjiectcd to pass, and perhaps 
the payment of Electors' Rales Bill; also the 
Parliamentary Proceedings Adjournment Bill. 


BECENT DECISIONS IN THE SUPEBSOR COURTS, 

UEFOKTKD BY IJAHRTSTKRS <>F TIIK KKVKllAL COURTS. 


Koll$i Cenit. 

Ex/tart e Sterens. May 15, 1848. 

PAYM75N'l’ OF MONEY" OUT OF COURT. 

Authority on which the Court vail allow the 
so Heitor of a party to recewe small sums 
exceeding 10/. 

Mr. Cuug applied to have a small sum of 
money, not exceeding 10/., j)aid out of Court 
to Ml*. Sterne, the solicitor of a party to the 
cause, upon a petition Kigiied by the party, but 
witliout any affidavit verifying the signature. 

L(»rd hang dale said, that he could not act 
on that autliorit)^ but that he would act ujion 
a simple aiithorify in writing empowering the 
solicitor to receive the money, with an affidavit 
as lo ilie handwriting. 

>7irr^4[rt)anrcUai of (IPnglanli. 

Ejparte the Eastern Counties Railway. 

June 9, 1848. 

COMPLETION OF PURCHASE. RETURN OF 

DEPOSIT MONEY. — SERVICE OF PETITION 

ON VENDOR. 

IV here a petition is presented by a railway 
company for return of deposit money in 
com2)leti(m of a purchase , it is not neces- 
sary to semte the vendor vdth the petition, 
prmnded tkef'e is a proper affidavit as to 
the cwnpletion q /* the purchase mid the jwy- 
ment of the costs at{cndmg it, as directed, 
by the act of parliament. 

The Eastern Counties Railway Company 
imrchased land in Norfolk from a Mr. Brown, 
1,000/. was paid into Court by them by 
way of deposit. The land was subsequently 
pnnhasied for 280^., and the conveyance exe- 
cuted, and the money paid. 

Mr. CotterUl now appeared on petition, 
praying that the I.OOOL might be ordered to 
be returned to the company. The vendor had 
not been served with the petition, but there 
was an affidavit liv the solicitor to the railway 
company, that the purchase had been com- 


pleted, and the proper costs directed by the act 
paid. 

The Vice-Chancellor said, the order might 
he taken ; there was no necessity, under the 
circumstances, to serve the vendor. 

'Fut'^lTfiaiirtllar lilnight I3vurc. 

In re Elliott, Exparie the South Devon Railway 
Compauy , M onday, Jan. 31, 1848. 

AWAItD. MOTION TO SET ASIDE. 

A railway company requiring land, the vendor 
appointed A. as his arbitrator. was 
appointed by the company, but he had be- 
fore made an offer on, behalf of the Com- 
pany lo the vendor for the land. D. was 
chosen umpire. The vendor afterwards dis- 
covered that his arbitrator and the umpire 
vjei^e surveyors employed, and one of them 
a shareholder, in a company materially in- 
terested in the success of the company 
treating with the vendor. On a motion to 
set aside the award. Held, that there were 
not svjficient judicial grounds for so doing. 

This case came on upon a motion to make 
absolute a rule nisi for setting aside an award. 
The facts were as follow : — The South Devon 
Railway Company, requiring land belonging to 
Mr. Fllliott for the purposes of their line, gave 
the regular notices under the Lands CLauses 
Consolidation Act. The land consisted of 
2 roods and 10 perches, and Mr. Elliott de- 
manded 3,675/. G«., which sum the company 
refused to pay. Thereupon arbitrators were 
duly appointed, and they appointed an umpire. 
The latter made his award on the 23ra of 
Sept., 1847, by which he awarded the sum of 
1,800/. as the value of the fee simple of the 
land, and the sum of 148/. as compensation for 
damages caused by the severance of the land 
from other lands of Mr. Elliott, or by other- 
wise injuriously aflTectiiig suth other lands. 
By the award it was also stated that 2,000/. 
had, before the arbitration, been offered by the 
company for the piece of land m question. As 



Superior Courts x Vice-Chancellor Knight Bruce* — Queen^s Bench. 


the company did not require the whole of the 
piece of land contained in the notices^ it was 
arranged that the arbitrators and umpire 
ahould make a valuation, and state on a 
separate paper what should he deducted from 
the sum awarded in respect of the land which 
Mr. Elliott should retain. The arbitrators and 
umpire accordingly, in a separate paper, signed 
by them, valued part of the said piece of land 
for re-sale by the company at 3.v. per square 
foot, the company having before, by their 
agent (Mr. Dymond) offered for the purchase 
of the whole land from Mr. Elliott half the 
said sum. On the 24tli of January, an order 
nisi to set aside the award was obtained on be- 
half of iilliott, upon the allegations that the 
arbitrators and umpire respectively were not 
indifterent and disinterested persons with re- 
spect to the subject of the said award ; 2ndly, 
that the proceedings of the said arbitrators and 
umpire were irregular in respect of the matters 
stated in the affidavits thereafter mentioned; 
and 3rdly, that the said av^ard was inconsistent 
with a certain memorandum iti writing under 
the hands of the said arbitrators and umpire, 
delivered by them together with the said aw.ard, 
and bearing even date therewith, and was 
thereby shown to be erroneous. . It a])peared 
that Mr. Dymond, as agent for the company 
offered Mr. Elliott Lv. (ic/. per square foot for 
the land, and afterwards, when the arbitration 
was agreed upon, he was appointed arliitrator 
on behalf of the company, and Mr. Elliott ap- 
pointed as his arbitrator Mr. Driver. This 
gentleman, Mr. Elliot alleged by his affidavit, 
he had since discovered to be a shareholder in, 
and'^iirveyor employed by, the (ireat Western 
Railway Cora})any, which company was mate- 
rially interested in the South Devon Railway 
and the Bristol and Exeter Railway, the three 
being connected and forming one continuous 
line of the same breadth of guage. From the 
affidavit of Mr. Elliott it also appeared that he 
had since the appointment discovered that Mr. 
Marmont, who had been cliosen umpire by 
Mr. Driver from a list furnished by Mr. 
Dymond, was a surveyor employed by the 
Great Western Railway Company. It was 
^so alleged that Mr. Marmont had interfered 
ill the reference before he was called upon to 
act as umpire. Mr. Elliott’s counsel, before 
the reference was entered upon, protested 
against Mr. Dymond’s acting as arbitrator. 

Mr. Russell and Mr. Roundell Palmer, in 
support of the rule. 

Mr. Kenyon Parker and Mr. T. Stevens 
showed cause on behalf of the company 
against the rule for setting aside the award. 

His Honour said, that the circumstance of 
the association of the umpire in the inquiry 
before. his time of acting began, amounted to 
nothing in this case. There might be cases — 
tiwe might be circumstances — ^in which that 
might be materud, but nothing material arose 
here in that reepect.^ With respect to the 
document contemporaneous with the award, 
that mip;ht be valia or invalid, might be worth 
somedung or nothing ; upon that he gave no 


opinion. He did not think that there were 
grounds on which it could safely or properly 
be said the award ought tp fail by reason of 
the existence of that document, or by reason of 
anything sh<^wn by it, or which might be in- 
ferred from it. In his judgment Mr. Djrmond 
ought not to have been selected as arbitrator, 
considering his connection with the company 
in question ; but it appeared to him that if the 
appointment had been meant to be objected to, 
and that objection insisted upon, a different 
course should have been taken. The course 
that appeared from the evidence, to have been 
taken, in his Honour’s opinion, justified the 
company in saying that: it amounted to a 
waiver, and he did say so, and had now to 
give effect to that opinion. With regard to 
Mr. Marmont, his Honour said that lie was 
not clear that he ought to have lieen appointed 
an umpire in point of delicacy, considering his 
connections with the Great Western Railway 
were known ; but his connection was far from 
being only that of a surveyor for a comiiaiiVj 
holding many shares in, and having a con- 
siderable interest in the company in question. 
But he feared he should be going too far — he 
was satisfied, indeed, that he should be going 
too far — to set aside the award upon that ground 
merely. Although, therefore, there were some 
things which he should be better satisfied to 
see otherwise, yet he thought there were not 
judicial grounds on which he could set aside 
tlic award. He thought the award had been 
saved very narrowly indeed, as far as as his 
judgment w^as concerned, and no costs should 
be given on either side. 

cautrn’js? 

(Before the Four Judges.)*^ 

Ewparte an Attorney^ In re Greaves v. Clifford. 

12th July, 1848. 

ATTORNEY. — COUNTY COURT. — COSTS. 

The 9 10 Viet. c. 95, s. 91, prevents an 

attorney from recovering from his own 
client, in respect of hiisiness done in the 
County Court, anything beyond what he 
can recover from the opposite party. 

The section applies to everything done by the 
attorney in that Court, whether prdiminary 
business or otherwise. 

This was a rule calling on the plaintiff to 
show cause why the taxation of costs by the 
Master should not be reviewed. The facta of 
the case were these : — ^The plaintiff desired to 
commence proceedings in one of the County 
Courts, and applied to the attorney to act for 
him in that business. The attorney did so, 
and when the bill was sent in it was submitted 
to taxation. On thef parties ^ing before the 
Master, it was suggested to him wt the sole 
employment of the attQniey was in a suit in 
the County Court,, on which the Master re- 
fused to allow anytbtf^ more than the fees 
idlowed in the County u>urt Act, 9 & 10 Viet 
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95, 6. 91. This rule was then obtained, on 
the ground that that act did not apply to cases 
as between attorney and client, but only to 
cases as between party and party. 

Mr. Veiersdorff showed cause against the 
rule. statute was intended & apply to all 
caseh whatever. The words of the 9 let section 
are positive ^‘that no attorney shall be enabled 
to have or recover therefore any sum of money, 
unless the debt or damage, claimed shall be 
more than 40s., or to have or recover more 
than for his fees and costs, unless the 
debt or damage claimed shall be more than 5/., 
or more than 15^., in any case within the sum* 
mary jurisdiction given by this act.” There is 
not one single word restricting any of these 
enactments to the coats payable as between 
party and party. The section is in the most 
general and *most comprehensive terms. The | 
course of the decisions with respect to all other 
acts relating to costs is in support of this argu- 
ment. In all other acta the words have been 
** shall not recover or pay.” The framer of 
this section must have had in view the lan- 
guage of those acts, and in order to avoid the 
^listincHon to which that language had given 
rise, and in order to make the provisions of 
this act; applicable to all parties whatever, be 
has used the form, that “ no attorney shall 
have or recover.” It was not intended or 
wished that attorneys should attend these 
Courts, and this sedion must be looked upon 
as a iiarliamentary limitation on their rights. 
It 18 clear that without a special contract no 
fee larger than that stated in the statute can be 
recovered,, and there seems good reason for 
contending that even a special contract to pay 
a larger fee would be illegal. No sjiecial agree- 
ment for such a purpose coidd be maintained 
in the fij^ce of the express prohibitory words of 
the statute. The Master was right in bis view 
of the meaning of the legislature, and the rule 
must be discharged. 

Mr. Creasy, in support of the rule. The 
sectibn is not conclusive so as to prevent the 
Master from exercising any discretion in the 
msitter* All the parts <)f the 91st section must 
be read together, and then it will be clear that 
the section merely refers to what may be re- 
covered by one party from his opponent. 
After the words f|uoteu on the other side come 
these vjprds, And in no case shall any fee ex- 
ceeding the sum of 1/. 3v. fid., be allowed for 
employing a barrister as counsel in the case ; 
aha the expense of employing a barrister or an 
attorney, either by the plaintiff or the defendant, 
shall not be allowed on taxation of costs, in the 
case of a plaintiff where less than 5Z. is re- 
covered, or in the case of a defendant where 
less than 5Z. is claimed, or in any case unless 
by order of the judge.^* In all these provisions 
IB clear that the allowance has reference to 
*^*li''dicati6n and not to the preliminary 
pl^ceedings, and that by the adfudicatiou is to 
qhestioii whether aimhing 
j attorney or a barrister 

at alb if alimved, sum is not to. 

exceed that which is specified in the act. This j 
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view of the matter is warranted by reference to 
the preceding part of the section when the 
phrase is appearing or acting”— a phrase that 
plainly applies to the hearing before the Court, 
and not to any other period of the cause. ^The 
legislature never could have intended that a 
party should not have the advice of an attorney, 
so as to enable him to bring his complaint be- 
fore the Court in a proper manner, and thus to 
save him from the liability of defeat. Is it 
reasonable to say that the very small sum men- 
tioned in the act is to be the maximum that 
can be recovered for all the trouble which an 
attorney may have in collecting and arranging 
complicated evidence. It is not reasonable to 
say so. 'J'he sum mentioned by the act wi« 
deemed a ^jufficient compensation for appearing 
at the hearing, and the enactment was intended 
to apply to the hearing and nothing more. [Mr. 
Justice Patleson. What is the meaning of the 
phrase ‘‘ no attorney shall be entitled to have 
or recover.”] That phrase must be referred to 
another, “ unless by order of the judge,” which 
shows that the former phrase is to be applied 
as between party and party only, since he can 
then say whether in his opinion the party suc- 
ceeding ought to cliarge his oponent with the 
cost of legal advice. The County (vourt Judge 
may form a fair opinion whether the plaintiff 
or defendant should pay costs to the opponent, 
Vjut it is impossible for him to know whether the 
client did not receive infinite benefit from being 
represented by an attorney, thus saving himself 
from the necessity of losing his own time and 
trouble, perhaps more valuable than the sum in 
dispute, l)y a personal attendance on the Court- 
[Mr. Justice Pattpson, The act uses proper 
words ill the case of the barrister : as he cannot 
maintain an action, the words are “not be 
allowed.” Why did not the act say the same 
thing in the case of an attorney, if its pro- 
visions were meant to be restrained to the in- 
stances of party and party ?] The distinction 
in phrase in that respect was only made be- 
cause of the circumstances of the barrister^’s 
fee being paid in the first instance by the at- 
torney, and the phrase “allowed ” was properlv 
applicable to money thus previously paia. 
Further, this case has not been expressly pro- 
vided for by the rules of these Courts, not* by 
the statute itself, and then the 8<^;th sectiqn 
applies- By that section it is deckred, “that 
in any case not expressly provided for herein 
or by = the rules, the general principles of 
practice in the Superior Courts of Common 
Law may be adopted and applied, at the dis- 
cretion of the judges, to actions and proceed- 
ings in their several Courts.” It is confidently 
submitted that the statute does not expressly 
apply to the case of attorney and client, that 
the rules made by the judges under the «8th 
section do not apply to such a cose ; that ' the 
legislature never could have in^eudad liP. pro- 
hibit a party from having the benefit of . legal 
assistance, either fc^ the pu^;*pp8e of advice, or 
for tligt,!^ savufg hinn^seif neccissitV W 

a ap^dapee pA afid that. 

Consequently, the Masieiir tdOK ah Ciroi^us 
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view of the statute, and this rale must be made 
absolute. 

Cur, ad* vult, 

July 12.-— Mr. Justice delivered the 

judgment of the Court. This was an applica- 
tion to review the taxation of the Master, The 
bill taxed was that of an attorney against his 
own client, for business done in the County 
Court. Tbe Master had only allowed costs 
on the scale given by the 9 & 10 Viet. c. 95, s. 
91. Two ejections were raised to this taxa- 
tion; firsts that the clause did not apply to a 
case of attorney and client, but only to a case 
of party and party ; and secondly, that it does 
not apply to business preliminary to the hear- 
ing (H the case. Tbe words of the section are 
these, (his Lordship read them.) We are of 
opinion that the legislature did not intend to 
make any distinction between the attorney when 
acting for his own client and the attorney of 
the opposite party. The costs intended to be 
allowed between party and party are such as 
the attorney is to recover from his own client. 
This was meant as a check on the employment 
of an attorney, and we think that the latter 
clause was meant as a further check of the same 
kind. We are of opinion that the phrase “act- 
ing on behalf of any person ” in the County 
Court, includes everything done by the attorney 
in that Court, before or after the hearing. 

Rule discharged. 

Cuurt 0f fitter, 

Faulkner v, Lowe, June 12, 1848. 

COVENANT BY A- TO PAY TO A, WITH 
OTHER JOINTLY. 

H. li. borrowed 1,600/., and covenanted to 
pay the plaintiffs one R. L., and himself ^ 
the defendant H, L., jointly the said sum. 
Held, that the covenant was void. 

pBCLARATioN in Covenant. Oyer craved 
and demurrer, 

T. Jones submitted, that tbe covenant being 
to pay the three jointly, amounted to a cove- 
nant by the defendant to pay himfeelf, which 
might be satisfied by passing the money from 
one hand to another, and was therefore absurd 
and bad. 

Martin^ (with him Henderson,) contrk. 

Per Curiam. Tlie covenant is clearly had. 

Judgment for the defendant. 

hees Y* Winterbottom. April 20, and May 6, ! 

1848. 

PHACTlCE. — REjroiNING GRATIS.*— MAKING 
UP RBCORD.^ 

,Rtyoimnff gratis does not metin that the party 

i is tq rejoin in 24 hours. 

Where a defondant is under, terms to rejoin 
gratis md does not, the proper course is tg 

^ sign judgments r 

4 to niake iqy the 

tooord in finse foF^ 

eoihi\ thduph it 


should be in effect the same as that subset 
quently delivered by the defendant. 

In this case the action had been commenced 
on the 25th Fel)ruary, and the declaration in 
assumpsit was delivered on the ()th March. 
Time to plead was obtained until the 20th 
March, on which day the pleas of non assumpsit 
and set-off were delivered. The plaintifi* re- 
plied by a similiter to the first plea, and the 
Statute of Limitations to the set-off. This re- 
plication was delivered on the 26th March, 
when a rejoinder was demanded. The defend- 
ant, who was under terms to rejoin gratis, de- 
livered his rejoinder shortly before 9 o’clock in 
the evening of the 29th March, taking the four 
days to rejoin. 'I’he 29th March was the com- 
mission day at Chester, when the action was 
set down for trial. It being necessary that the 
record should have been made up and passed 
by 3 o’clock of that day, the plaintiff*, with a 
view to entering the cause in time, added a re- 
joinder to the record to the same effect, but not 
in the same words as the rejoinder delivered by 
the defenrlant. There was a notice of trial on 
the back of the issue delivered on the commis- 
sion day. The defendant did not appear at the 
trial, and the plaintiff' had a verdict. 

applied, under these circumstances, 
and obtained a rule to show cause why the nisi 
priw/f record and the issue should not be set 
aside with costs. 

! Welsby, 'with him Hoggins, showed cause 
! against the rule. He must admit the record 
was passed before the issue was completed ; no 
inconvenience, however, arose to the defendant, 
nor was he in any way prejudiced. The defend- 
ant w'as under terms to receive such notice 
of trial as the plaintiff* could gije. [^Parke, B- 
Butin this case you could give no notice at 
all, and the defendant was entitled t^soiuc 
notice.] On the delivery of the replication a 
rejoinder was demanded, and the defendant; 
ought to have rejoined within 24 hours, be 
being under terms to rejoin gratis, but the de- 
fendant said he had four days to rejoin, and 
that he should take the whole of the time- 
[Platt, B. You cannot take advantage of that 
now, because if that was so, you should have 
signed judgment.] Rejoining grativS means re- 
joining within 24 hours, and that without a 
rule to rejoin. [Parke, B, That is not so.] 
It is laid down in l.iush’6 Practice that, al- 
though the import of the ctindition of rejoining 
gratis does not appear to be well defined, “thus 
much is certain, tliat it means rejoining without 
the usual four days’ rule, and within 24 hours 
after demand. B., referred to Adkins v. 

Anderson, 10 M, & W. 12.] In this case thpy 
did not deliver the rejoinuer until just before 
9 o’clock of tlie evening of the 29tlv [Parke^ 
B. Then you were driven oy^r the assizes.] 
But a rejoinder was added, and tl^e Tecotid 
mack up within the . time. [BoJfe, B, , ,i(lVhat 
you call the record was UQt 
was substautially the, 
was not a .trauscript 
Paribe, B, The only ssty ;OL.g^ting dyer thia 
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rule would be to ^bow that they were under j The Subdividion Court consisted of Com- 
such terms as would authorize you to do this j missioners Fonblanque, Fane, and Shepherd. 

t - : 1* “1 fK#* #*v5ittTiinatif 


either expressly or by implication.] 
Per Curiam.. Rule absolute. 


22 nd July, 


The Court intimated that the examination 
must commence de novo, and the questions 
previously put to Mr. Butler, anrl which he 
had answered, were repeated, and again an- 
swered. The question was then repeated, — 

“ When did you receive the notice purporting 
to be a notice of an act of bankruptcy by John 
Conquest ? ’’ 

Mr. J^utler submitted, that he was not 
bound to answer the question upon two 
grounds: — 1st, He had received the notice in 
his professional capacity, and his answer might 
compromise the interest of his clients, against 
whom an action was actually depending ; 
2ndly, The G Geo. 4, c. IG, s. 34, only entitled 
the Commissioners to examine “concerning 
the person, trade, dealings, or estate of such 
bankrupt, or concerning any act or acts of 
banknipicy by such bankrupt committed.” 
And be contended that the question now put 
did not concern the person, trade, dealings, or 
estate of the bankrupt, or any act ot bank- 
ruptcy by him cominitced. 

The Courl (without hearing the counsel for 
the assignees) intimated, that they had come 
liberty to sign judgment. Mr. Uutler, „f to the unanimous determination that the witness 
Tooley Street, was the attorney for the Peek- was l)ound to answer the question put to him. 
ham Building Investment Company. On tlu . professional privilege of an attorney was 
18th May last, Conquest committed an act of I confined to inforrnation received by him rom 
bankruptcy by absenting himself from his his client in his character of an attorney, ant 
place of business to avoid his creditors, and ; transactions with third parties. le o 

failed to pay an instalment of this debt. On [ jection on the ground of privilege was theretorc 

■ - - - - untenable. Neither could the second ground 

of objection be maintained, for it was quite 
obvious tlie question put to the witnft.^s con- 
cerned the estate of the bankrupt, and it also 


(ffonrt of ISankruptfg. 

J/i re Conquest, Exparie Butler. 

1848. 

attornky's prtvilkgk as witnkss. — 

V R A CTl C E . C O ST S . 

An attorney cannot refuse io state when no-‘ 
tive of an act of hankritptcij came to his 
knowledge, on the ground of professional 
privilege. 

Notice of an net of bankruptcy is a matter 
concerning the estate of a bankrupt, and. of 
an act of bankruptcy by him committed, 
within the G ireo, 4, c. IG, s, .34. 

The bankrupt, John (kmcpicst, who was 
made bankrupt as a money scrii cner, shortly 
before liis bankruptcy was sued by the Peck- 
ham Building Investment ( .ompariy for a del)t, 
and consented to a judge’s order to pay tlic 
debt and costs by instalments, and upon de- 
fault of payment, that the plaintiffs should be 
at liberty to * 


) pjr 

the 2nd day of June, Messrs. Phillips & Voss, 
of Size Lane, gave notice in writing to Mr. | 

Butler, as the attorney for the Peckham Build- [ 

ing In 1 *^ 68 tment Company, that (kmquest hud I e \ ^ i* 

committed an a»?t of Bankruptcy ; which notice | concerned the act of bankruptcy by liiin com- 

was left at the office of Mr. Butler with one of 1 nbRed. 


his clgrks. On the following morning, (3rd 
June,) at the opening of the office, judgment 
was signed against Conquest by Mr. Butler, 
on behalf of the Peckham Building Company, 
pursuant to the judge’s order, and in the course 
of the same day a writ oi fi,fa, was issued and 


Mr. Butler expressed his willingness to sub- 
mit, without more, to the decision of the Court, 
and the former question having been repeated 
in the same terms, he replied, that the notice of 
the act of bankmptcy had come to his know- 
ledge on the same day on which he signed 


executed upon the goods of Conquest, q’he but before judgment 

fiat was issued on the 1 1th day of June, and 


' was" actually signed 


the assignees subsequently lirought an action ' 
of trover against the sheriff to recover the 
value of the goods seized under the execution, 
upon which an issue was ordered under the 
Interpleader Act, the assignees and the exe- 
cution creditors being parties. 

Under these circumstances, a summons was 
issued by Mr. Commissioner Shepherd, under 
the stat. G G. 4, c. 16, s. 31, addressed to Mr. 
Butler, and upon his attendance he was ex- 
amined by the counsel for the assignees, and, 
amongst other questions, asked when the 
notice of the act of bankruptcy came to bis 
knowledge ? Mr. Butler insisted that he was 
not bound to answer this question, the Com- 
missioner was of opinion that Mr. Butler was 
bound to answer the question ; and, upon his 
atill declining to do so, the Commissioner re- 
ferred the matter to a Subdivision Court, to be 
held on the 22nd day of July, at 11 o^clock. 


The Cou'nsei for the assignees then applied 
to the Court to order that Mr. Butler should 
pay the costs of the Subdivision Court, and also 
of the meeting before Mr. Commissioner 
Shepherd. 

Mr, Butler submitted, that in taking the 
opinion of the Court, he had only done his 
duty to his client, whose interest was materially 
affected by the answer he had now given. As 
the Commissioner thought the point so doubt- 
ful as to require the opinion of a Subdivision 
Court, it would be hard to make him pay 
costs. 

Mr. Commissioner Fonblanque regrettedthat 
the question of costs had been* rmsed, but as 
the costs were applied for, the Court was bound 
to see that the bankriipt’s estate was not un- 
neceBsarily charged. The witness was dissatis- 
fied with the Commissiimei^s decision, and by 
declining to answer had produced an expense. 
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The question was, on whom the expense should the witness must pay the costs of the Sub^- 
fall — the creditors, who were entitled to the vision Court, but not of the meeting before Mr, 
witness’s evidence, or the witness who liad re- Commissioner Shepherd, 
fused to answer ? The Court was of opinion Order accordingly. 
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[For the previous Sections of this Series of 
the Digest in the present Volume, see 

Law of Attorneys, pp. 18, 254. 

Law of Costs, p. 234. 

Law of Wills, p. 37. 
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Construction of Statutes, ]). 58. 

Law of Property and ("onveyancing, p. 75. 
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Lunacy, p. 210, 

Courts of Common Law : 
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ACTION AGAINST MAGISTRATE. 

1. Notice . — 43 Geo. 3, c. 99, •‘f. 70. — A. was 
committed to prison by R., under the 42 Geo. 3, 
c. 99, on the 8th September, 1845, and was dis- 
charged on the 8tli of Febnm];^', 1846, having 
been in prison 154 days. Section 70 enacts, 
that for anything done in })ursuance of the act 
an action must be brought within six calendar 
months next after the fact committed, and re- 
quires notice of action to be given, stating the 
cause or causes of action. A notice of action 
was given, stating the plaintiff wasS imprisoned 
for 150 days, and the action was commenced 
on the 6th August, 1846. 

Held, that A. was bound by the allegation as 
to time in his notice, and inasmuch as it did 
not appear that the action was commenced 
within six calendar months after the expiration 
of the 150 days, he was non-suited. — Sutton v. 
Swanwick and another, 35 L. O. 412. 

2. Invalid conviction. — 9 Geo. 4, c. 31 , s. 27. 
•—Where the conviction of the plaintiff for an 
assault before two justices under the 9 Geo, 4, 
c. 31, s. 27, directed that the fine imposed by 
such justices should be paid by the plaintiff to 
the treasurer of the county, and in default of 
payment, that the plaintiff should be imprisoned 
for two calendar months, &c. : Held, bad, and 
that the said justices were liable to an action of 
trespass for false imprisonment at the suit of 
the plaintiff who biid been arrested under the 
conviction. Chaddock v. WUhraham and 

35 L. 0. 592. ' 


APPEAL. 

1 . Getieral ground followed hy specific ones . — 
Child. — Removal to maiden settlement. — The 
grounds of appeal against an order removing a 
widow w'ith her children, to her maiden settle- 
ment, were : — 1 . That the order and examina- 
tions were bad and insufficient on the face 
thereof respectively. 2. 'fhat there was no 
legal evidence of chargeability, and that the ex- 
aminations do not prove relief. 3. That no 
legal evidence of relief was given. 4 & 5. That 
the examinations do not show any proper 
search for the settlement of the pauper s late 
husband. 6. That the justices had not juris- 
diction to remove without evidence, tliat the 
husband had no settlement, or none that could 
be discovered ; and that the order was made 
without such evidence. 7- That the widow 
could have given information as to his settle- 
ment. 8 . That the order discribes the eldest 
son as legitimate, whereas the evidence on 
which it was made, shows him to be a bastard : 
Held, that the general ground of appeal being 
followed by specific ones, alleging defects in 
the examinations, the appellant could not, 
under the general ground, object to the exami- 
nations for a cause particulafly 8})ecified ; as, 
that they did not show a legal hiring and ser- 
vice, (on which the widow’s settlement de- 
Iiended) ; or that the jurat was imperfect. 

The order, dated Aug. 26, 1844, purported 
to adjudicate on the settlement of A. B,, 
widow, and four of her children, viz,, Henry, 
aged 94 years, James,” &c. By the examina- 
tions it appeared that Henry was illegitimate, 
and of the age mentioned : Held, that the word 
“ children ” standing alone, meant legitimate 
children ; and that Henry was therefore mis- 
described, and the order, as to him, bad. 

The widow, in her examination, said : — 
never knew or saw any relation of my late hus- 
band ; nor can I tell to what parish or place he 
belonged.” Nothing further appeared as to 
his settlement : Held, that the widow was re- 
movable to her maiden settlement, without fur- 
ther inquiries by the respondents as to the set- 
tlement of her husband. Reg. v. Churchward- 
dens of Birmingham, 8 Q,. B. 410. 

Cases cited in the judgment ; Beg. v. Yelvertoft, 
6 Q. B. 801 ; Bex v. Barberton, IS East^ 311 ; 
Rex. v. St. Mary Beverley, 1 B. A Ad. 205. 

2- Sending copy of order,^New 
On objection, stated in grounds o£ appeal that 
no copy of an order of removal has been 
sent/* appelkutg cawot allege that the e<^y 
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iMt ie defective and inacetBfate in not netting 
not the name of one of the pauperSi, ' : ■ ” 

The ( >ourt will Hot allow an oHjatitoti to an 
order of removal for defects on the lace to be 
taken on the rule to f^nash the order 

of eesKions on a case rceerved* if the objection 
be not stated in the caae^ althoup^h the rule to 
quash was moved for in open Court, and the 
objection then stated and notice of the objec- 
tion was f(iven to the respondents. Ret/, v. 
InkahiianU of St, AnnCy H^estminster^ 8 Q. B. 
56l. 

Case cilod in the judg^meiit : iiex r. Guildford, 
$ Chitt. Hop. Si84. 

3. Re^mvai of Poor, —Upon appeal against 
an order of removal of a female pauper of the 
name of M, S,, it was objected by the appel- 
lants that there was nothing on the face of the 
examinations to show that A, S,, whom the 

super in her examination described as her 

usband, was the same person as A, S,y who, 
in ar«othcr part of the examinations, was de- 
scribed as having gained a settlement in 
the appellant parish. The respondents con- 
tondeil that this objection could not be taken 
under the following grounds of appeal : — 
‘'Because the said order of removal, and 
the notice of chargeability, and the exami- 
nations whereon the said order is granted, 
are respectively defective and bad on the face 
thereof, and the said examinations contain no 
sufficient legal evidence of the said jiauper 
being settled in our parish of C., or of their 
having come to settle in or being chargeable to 
your said township of L, and L. ; and because 
no information of complaint appears to have 
been made to the said justices from the over- 
seers of your tov^nship of L, and L,, requiring 
them to make the said removal.” The sessions, 
however^ decided that it could, and that the 
objection was fatal, and accordingly quashed 
the order ; Hc/d, that the grounds of appeal 
sufficiently raised the objection, and that the 
justices having decided on it, this Court would 
not interfere witii their decision. Re^, v. 
Justices qf Staffordshire, 4 D. tk L. G24. 

4. RemovaL — Time, — A parish served with 
an order of removal, notice of chargeability, 
and examinations, under stat. 4 & 5 W. 4, c. 76, 
8, 79, may either appeal to the first practicable 
sessions after such service, although no actual 
removal has taken places or wait till there be 
an actual removal, and then appeal. Reg,y, 
Recorder of Leeds, 8 Q. B. 623. 

Cases cited in the judgment : Keg. v. Justices 
of Sulop, 6 Bowl. P* C* 28 ; Keg. v. Justices, 

. &c. of Yorkshire, 2 U. L.488 ; Keg. v. Jus- 
tices of Middlesex, P Oowl, P. C. 169, 170. 

5. Retnoval of poor,~Order of removal of a 
man, his wife, and children, in March, 1846. 
In the April follo\ring, the man alone was re- 
moved, (the execution of the order as to the 
wile and children not having been etispended,) 
and no tice of appeal given for the next Mid- 
eumnar Bessions, butiiot«entered or beard fn 
comwqfHence of negociarion between 4he eon- 
tending townships. The pauper having re- 
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turned to tbe removing^pafisfav ' 
seicond riine, together rtvith bis wife atifl^'ohllk 
dren, on ^he '23rd of Deov, under the same 
order, llie appellant township then appealed 
to the Effipliany Sessions, 1847, against the 
order: Held, that the appeal was too late. 
Rep, V. Justices of Durhum, 5 D. 8c L. 82. 

6. Special case , — Certiorari, It appeared 
on affidavit, that the Court of appeal, consti- 
tuted by 7 & S G. 4, c. 53, s. 82, suspended 
its judgment, and stated a special case for the 
opinion of the Court of Exchequer, under 
section 84 : Held, that no certiorari was re- 
quisite to enable that Court to give its direc- 
tion on the special case. Rey, v. Gamble, l6 
M.&W. 384. 

7- 9 Geo, 4, c, 61. 27. — The statute 9 Geo, 
4, c. 61, s. 27. gives to any person aggrieved a 
right of ai)])eal to “ tbe next general or qumter 
sessions of tbe peace hoi den for the county or 
place, &c., unless such session shall be l^oldcn 
within twelve days next after such act shall 
have been done, and in that case to the next 
subsequent session h olden as aforesaid, and 
not afterwards.” An appeal against a refusal 
of justices to grant a license was heard at the 
sessions specified by the statute, and was dis- 
missed with costs ; but in order that the 
amount of costs might be ascertained the court 
adjourned the appeal to the following sessions. 

Held, that the statute had specified the par- 
ticular sessions at which the appeal shoula be 
heard, and that such sessions had no power of 
adjourning the appeal to the next sessions for 
tbe purpose of ascertaining tVie amount of costs. 
The Queen v. William Belton, 35 L. O. 460. 

See Mandarnus, 1 / Removal : Settlement, 

APPUENTXCK. 

1 . A llov)anc\ inden tare, — Jurisdiction , — 

An indenture for binding a parish apprentice 
purported to be “in execution of an order 
under the hands of G. B, and R, P.,” justices 
“ acting in and for the hundred of Teigiibridge, 
within the county of Devon. On the back ’ of 
the indenture was the order for binding, pur- 
porting to made by “ G. B. and R, P., 
justices of the peace acting in and for the said 
county/^ (Devon). At riie foot of the indenture 
followed an allowance in the words, — “Wc 
whose names are hereunder written, justices qf 
the peace, (whereof one is of the quorum,) do 
consent to allow,” &c. “ G, B,, R, P.” The 

order and indenture were both dated on the 
same day : Held, that, although the allowance 
did not contain the words “justices of the 
peace acting in and for the county of Devon,” 
yet it sufficiently appeared from the whole of 
the documents that the allowing justices were 
such, and were the same who made the order 
for binding. 

In stat. 56 G. 3, c. 139, s. 1, the words, 
“ Such justice^ shall sigti the allowance "of 
sticH indenture,” mean the satHe jUStihels wh6 
made the order for binding. 

[ bmnf^ of Amnrion, 8 B. mi ‘ ' ^ 

2i se ^eof. e: ^he 

trial of an appeal, tbe respondents, in order to 
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support a settlement by apprenticeship as a 
parish apprentice^ proved an indenture pro» 
duced from the parish chest of a parish in the 
county of York, executed by the master, who 
lived m a parish in the county of Lancaster, 
and allowed by two justices of the county of 
York, Proof was given that the pauper served 
his maker as an apprentice for three years. 
The sessions held that there was not sufficient 
evidence to raise a presumption of the allow- 
ance of the indenture by justices of the county 
of Lancaster, pursuant to the statute 56 Geo. 
3, c. 139, and quashed the order. 

Heldy that the session had come to a right 
conclusion. The Queen v. The Inhabitants of 
Macclesfield, 35 L. O. 484. 

Examination, 1. 

ASSESSMENT ACT. 

See Mandamus, 3. 

CERTIORARI. 

1 . What order is removable, — A bolition of fees 
of defendants in misdemeanor, — X table of the 
fees and allowances to be taken by the clerk of 
the peace for the county of S, was, in 1826, duly 
settled and approved by the sessions, and con- 
firmed by the judges of assize, under stat. 57 
G. 3, c. 91. It authorized the taking of traverse 
and other fees from defendants in misde- 
meanor, and was acted upon till 1844, when 
the sessions made an order that no officer of 
the Court should thereafter take or demand 
any fee or payment from any defendant in 
misdemeanor. Stat. 8 & 9 Viet, c. 114, was 
afterwards passed, which prohibits the taking 
of certain fees from defendants who are ac- 
quittceWor discharged by proclamation. 

Held, on motion to quash the obove orders, 
removed by certiorari : 

That the order was a ju^iqjW proceeding, 
removable by certiorari. 

That the order was illegal, assuming to 
abolish fees which had been regularly ascer- 
tained under stat. 57 G. 3, c. 91. 

And that stat. 8 & 9 Viet. c. 114, not having 
prohibited all such fees, this Court was bound 
to interfere by quashing the ordeV. Reg, v. 
Coles, 8 ft. B. 76. 

2. New objections. — Where an order of re- 
moval has been confirmed by the sessions, 
subject to a case reserved, and the original 
order i$ thereupon Drought up by certiorari, 
the Court will not notice defects on the face of 
the order not noticed in the case, although 
such defects were mentioned in moving for the 
certiorari. Reg, v. Inhabitants of Hartpury, 
8 ft. B, 566. 

3. Constables, appointment of, — Tettg sessions, 
—Vestry.— X certiorari wild not lie to bring up 
a resolution of vestry for the appointment of 
paid constables under the 5 & 6 Viet. c. 109, 

V 

Kpr the copy of supb resplution forwarded to 
the justices in on which they 

made the apnejntmepL, , r . 

But it will lie 4o .iup v,the appomUnent 
itspV made .^ theiJusHees in petty aessions. 


when the proceedings in vestry have not been 
conducted in conformity to the 58 G. 3, c. 69, 
amended by the 59 G. 3, c. 85, a poll having 
been demanded and refused, and the resolu- 
tion being carried by a show of hands. 

A certiorari being granted for that purpose, 
it is competent for the parties moving to show 
upon affidavit that the irregularity in the pro- 
ceedings of the vestry was of such a nature as 
to take away the jurisdiction of the justices. 
In re Constables of Hipperholme cum Brighouse, 
5 D. & L. 79. 

See Appeal, 6 j Pauper Lunatic, 1, 

CHAPEL-BATE. 

Inequality .—Order of justices, — Ecclesias- 
tical Court, — X chapel-rate was laid on the 
land-holders of the chapeliy only, exclusively 
of the holders and occupiers of mills and 
houses : Held, that an occupier of land within 
the chapelry, who did not object to the rate be- 
fore the justices when summoned for non-pay- 
ment, could not question its validity in an ac- 
tion of rejilevin, after distress on his goods 
under the justices warrant. A chapel- rate, 
duly made, but objected to from extrinsic cir- 
cumstances, can only be questioned in the Ec- 
clesiastical Court. 

I An order of justices for payment of chapel 
rate need not state that the proceedings were 
taken ‘^on oath.'^ Ramsbottom y, Duckworth, 
1 Kxch. H. 506. 

Case cited in the judgment: Ormerod v. Chad- 
wick, 16 M, & Vv. 367. 

CUARGEABILITY. 

1. Stat, 7^8 Viet, c, 101, s, 69. — ExamU 

nations, — Certificate. — Signature of justices , — 
On trial of an appeal against an order of removal, 
a copy of a certificate was produced in proof of 
chargeability, It/ollowed the form in sched. 
(C.) to stat. 7 & 8 Viet. c. 101 ; and appeared 
to be duly executed according to sect. 69 ; and 
the names of the paupers therein corresponded 
with the names of the paupers in the order of 
removal. On it was written a copy of a state- 
ment, signed by two justices of the same county, 
and bearing the same names, with the removing 
justices, and which declared that the certificate 
was received by them in evidence on a da^ 
named, 'fhe day was that of the date of the 
order of removal. The statement did not show 
that the certificate was received in the matter 
Of the particular complaint. The examinations 
stated the chargeability, and did not refer to 
the certificate : Held, that the transmissioxi of 
the copies of examinations, and copy of the cet- 
tificate, thus vouched, was sufficient to satisfy 
the requisites of stat. 4 & 5 W. 4, c. 7^, 79 ; 

and that the copies contained sufficient eVidtaco 
of the paupers being chargeable and of die 
chargeability having been proved before the re« 
moving justices. Reg^y. Jnhabitdnia af^^^ 
Bickington, 8 ft. B..889v : r ^ . 

2. The statement of the i^Uevirig ^oflSuoer o^ 

an muooks in his exancunahon bisfoni^ remoring 
juki^eSi that he memy 

on4#c<H)Uid ol 
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im no evidence that the pauper was chargeable 
AO the parish. Reg. v. Inhabitants of Srat^ord, 
'8^^* B. 571, n. 

3. Examination as follows : — I have lived 
in the township of P. for some time past, and 
am now residing in the workhouse in that town, 
my husband having run away and left me 
Held, to he some evidence of chargeability to 
P. .Heff. V, luhahitants of Manchester y 8 Q. B. 
572, n. 

See Lunatic Pauper y 2. 


CONSTABLE. 

See Certiorari, 3. 

CONVICTION. 

Forcible entry and detainer^ — in order to 
justify a conviction by justices under the sta- 
tutes of 15 Rich. 2, c. 2, and 8 Hen. b, c. 9, there 
must he proof before tliem, as well of an nn- j 
lawful entry on tlie fireinises, ris a forcible de- | 
tainer. | 

Where* a conviction stated that justices 
had convicted G. of forcilile detainer upon 
their own view, and that afterwards a complaint 
was made to the same justices that tlu^ said 
G, A. forcibly entered the premises, and that 
notice of sncli coinjdaiTit was given to the said 
O, A.y wlio received the said notice but said 
nothing, and then went on to allege that the 

S isticos received evidence on oath of the un- 
wful entry. 

Held, that the conviction was bad fot omitting 
to show that O. A, had been summoned to an- 
swer the charge of the unlawful entry, or that 
he had had any opportunity afforded him of 
defending himself against such charge. Ait- 
wood v. JoUffe and (vn other, 35 L. O. Oil. 

See Action against Magistrate, 2. 


, COKONEK. 

Corporate officer. — Costs qf relator . — 9 Anne, 
c. 20.^-^A coroner of a borough apj)ointed under 
the 62n(l section of 5 & G W. 4, c. 7G, is not a 
corporate officer within the meaning of the 9 
Anne, c. 20, and therefore the relator to a quo 
warranto to determine whether the office of 
coroner to a borough is properly filled, is not 
entitled to his costs on issues found for him. 
Meg. on the prosecution of Rogerson v. Grim- 
shaw, 36 L. O. 216. 

See Mandamus, 2. 


DISTRESS FOR POOR RATES. 

A warrant of distress for poor rates need not 
in terms state that the refusal to pay the rate 
was proved upon oath j it is enough to state 
that it was duly proved. 

The misrecital, in a warrant of distress for 
poor rates, of the date of the rate is not ma- 
terial. Ormerod v. Chadwick, 16 M. & W. 
367. 

Cases cited in the jadgiaent ; Beg. Rather* 
ham, 2 Q. B. 557 ; Exparte Aldridge, f B. & 
C. 600 ; Exparte Jones, t N. Seas. Ca. S ; in 
re Grey, 2 D. & L. 539 ; Reg. v. LeWts, 1 D, 
& L. 822; In re Tordoff, 1 N. Sees. Ca. 171; 
Rex y. Fishertoa Belsmors, Sees. Ca. 45; 
Bex y. Luffe, a East, 193; R<^ v. Kiiig^s 
Eymi, 15 Law J N. S*, M. C. 93 ; Hwper v. 


Carr, 7 T, R. 270: Coster v. Wilson, 3 M. & 
W.411. 


EXAMINATION. 

1. Statement of binding apprentice. — In an 
examination, after loss of an indenture of ap- 
prenticeship and sufficient search had been 
shown, the following evidence was given ; — 
*'*In or about May, 1831, the pauper w'as, by 
his own consent, his father and mother being 
dead, bound by indenture of aj)prcnticeship, 
bearing date,^’ fee., which ^vas duly stamped 
and executed, to serve, &c., ‘Sas an appren- 
tice, for the term of six years then next follow'- 
ing. I saw the indenture executed.'” Held, 
sufficient to ])rove a binding as aj)})rentice. 
Rf fp. V. Jnhfdntants of St. Anne, IVeslniinster, 
8Q. 11.561. 

2. .Evidence of ffcknowledgment ifreliif . — 

While in tlu* parisli of N. I received monthly 

relief from iZ.” (])arislO ; and “ 1 was relieved 
in the w'orkhonse ” of N. “ by tic* parish of 
These statements in the examination of a |iauj>er 
were held sufficient evidence of acknowledg- 
ment by })an>c.hial relief to warrant an order of 
removal to H. Req. v. Inhabitants of Hartpiirq, 
8 Q. B. 566. 

3. Statement ns to stamp of deed produced he^ 
fore removing justices. — Respondents in an ap- 
peal against an order of removal sent to appellants, 
with a C()])y of their order and notice of charge- 
ability, a co])y of an indenture of apprentice- 
ship, (under wliicli the alleged settlement was 
gained,) together with the examination of a 

I witness wdio stated : — I produce a covenant 
indenture of aj)prenliccship,’'’ ^c., (descrii)ing 
it). ‘‘ The indenture is duly stamped.” Held, 
that, the stam]) being no part of the in^/uiture, 
it was not necessary to send any “ copy ” of it ; 
and that tlie statement and indenture, taken 
together, conveyed sufficient information to the 
appellants, afflV showed that the removing 
justices had evidence of a st^ttleincnt. 

Scmble, that it was not necessary to send any 
statement respecting the stamp at all. Reg. v. 
Inhabitartts of KeigJiley, 8 Q, B. S77- 

See ChargeabiUty . 

HIGHWAY RATE. 

1. A local and personal act, providing that 
the plaintiff, amongst others, being rated under 
it, within a certain district, should be released 
and free from all rates an4 assessments towards 
the paving and lighting any other street,” &c. 
docs not exempt the plaintiff’ from liability to 
be assessed for a rate made under the General 
Highway Act on the whole parish. 

Tlie circumstance that part of the latter rate 
might be applied to paving as well as lighting, 
is not sufficient for that purpose, and does not 
lender a ms^strate issuing a distress warrant 
liable in an action of tre^ass. Richardson v. 
Tubbs, 34 L. O. 566. 

2. Repair — In an indictment for the nqnre- 

padr of a road, to which the defendants uteaded 
not guilty, and the evidoice showed ilbe 
road never was a hard rooA, and it was in 
as good slain of repairs been 

heretofore; theikmit hel^ the queatkin 
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to be submitted to the jury was, whether the 
road was in a state in which the public could 
pass along with ordinary convenience ; and the 
degree of repair, with reference to the original 
state of the roai was not a question for their 
consideration. The Queen v. The Inhabitants 
of Hen}ey, 35 L, O. 99. 

LUNATIC, PAUPER. 

I, 9 G. 4, ss. 38, 41, 42, — Certiorari,— Ne%o 
objections on motion to quash order . — Two jus- 
tices, acting in and for the county of K,, niade, 
on 13th Nov. 1843, an order under stat. 9 G, 
4, c. 40, for removing a lunatic from a jiarish 
to which he was chargeable, in that county, to 
a house licensed for the reception of lunatics in 
the county of S, 'J'hey at the same time in- 
quired into the lunatic’s settlGineiit, but receiv- 
ing only hearsay evidence, made no order of 
maintenance. On 30th Nov., the lunatic hav- 
ing been removed on the 17th to, and being 
still "Confined in, the licensed house under the 
order of the 1 3th, the same justices, acting in 
and for the county of K„ inquired furtlier, and 
ascertained the place of the lunatic’s settlement 
to be in K., a parish in that county, and made 
an order whereby, after reciting the order of 
13tli Nov., they adjudicated the lunatic’s settle- 
ment to be in /v., and directed the overseers 
of K. to make certain weekly payments to the 
keepers of the licensed house for the care, &c. 
of the lunatic there. The order adjudicating 
the settlement did not purport to have been 
made on an adjourmnent of the inquiry on 
Nov. 13. 

On appeal by K. against the order of 30th 
Nov., the appellants stated in their notice of 
appeal amongst other objections to the form 
of that order, that the order appealed against, 
and the order therein recited, were not respec- 
tively made by two justices peace acting 

in and for the county in which the licensed 
house was situate. I’lie sessions confirmed the 
order, subject to the opinion of this Court on 
the question, whether the order of 3()th Nov. 
was bad on any of the grounds stated in the 
notice of appeal, , 

The certiorari w'as issued on a motion jjaper 
handed in to the Crown office without motion 
in open Court ; the return brought up both the 
order of 30tli Nov. and the order of sessions 
confirming it. A rule nisi for quashing both 
orders was drawn up on the motion paper, 
also handed into the Crown office, without mo- 
tion in open Court. After the case had been 
some weeks in the Crown Paper for argument, 
the appellants delivered additional points for 
axpfument, proposing tbereby to show that the 
order of 3eth Koy, was bad on the face of it, 
for defect of jurisdiction, on gixictnds not sub- 
mitted in the special caae. "" 

Haklf4iihat the appellants could not, on arsile 
tn4|iiai^ obtidiied as 8bovo<*in6ntion^,go into 
poi^ not reserved in die special case. But, 
tiboit the justices Imviit^ been unable, m I3di 
Nov., to oome^tD a decisiou on the settlement, 
tim sattleiiientwas thtn^ one whicb Midd not be 
asoirtiBnodj vsitimi otaoL 9 4, ; 
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and that, after the removal of the lunatic into 
S.y the justices of JP . had no jurisdiction, under 
ss. 38, 41, and 42, to make the order of 30th 
Nov. Reg, v. Inhabitants of Heyop, 8 (i, B. 
547 

2. Chargeahility . — An appeal against an 
order for payment of maintenance and e.xpen«es 
of a pau])er lunatic, under 8 & 9 Viet. c. 126, 
8. 62, which recites an order adjudicating the 
sett lenient of the pauper, i.s an appeal also 
against the settlement. 

The 8 & 9 Viet. c. 126, s. 62, incorporates 
so much of the 4 & 5 W, 4, c. 76), s. 79, as is 
applicable to the rase of an appeal against an 
order adjudicating the settlenient. of a lunatic 
pauper. A copy of the examinations must 
therefore be sent to the parish on whom an 
order for maintenance, tSic., of a lunatic' jiaujier, 
reciting an adjudication of the settlement, is 
made. 

Semhle, that, in the case of ii lunatic pauper, 
a notice of chargeability under 4 tk C) \V. 4, c. 
76, «. 79, need not he sent. Reg. v. Justices 
of Middlesex y 5 I>, & L. 9. 

MANDAMUS. 

1 . Appeal. — Notice. — After a notice to 
enter and try ” an appeal had been served on 
the respondents, the attorney of the aiqiellants, 
thinking the words “’to enter were improper, 
as the ap])eal had already been entered and re- 
spited, obtained the notice hack, altered it by 
striking out the words “ to enter,” and by in- 
serting a statement that the former notice was 
thereby withdrawn, and caused it to he re- 
served, but without getting the parish officers 
to re-sign it. Upon the appeal being called on 
at tlie sessions, the apjiellants were jnit to 
prove their notice of aiqieal. Tliey accordingly 
jiroved the original notice ; ^ij)on wliich the 
resjiondents pbjedited that that notice had been 
withdrawn, and called the appellant’s ifttomey, 
who proved the 2nd notice withdrawing tne 
first. Theie wa8 no proof, however, at wbat 
time the second notice was served. I’he 
sessions dismissed the appeal on the ground 
“ that the notice of appeal was not sufficiently 
proved.” 

On motion for a mandamus to the sessions 
to hear the appeal, heldy 

ist. That the original notice was a sufficient 
notice, the words “ to enter ” being merely re- 
dundant; but that it was withdrawn by the 
second notice. 

2ndly, That the second notice was a suflB- 
cient notice, and did not require re-signing by 
the parish officers, as the alterations were mere 
corrections for the pui^iose of carrying out ibe 
original purpose for which the signatures were 
affixed, and which it was part of the attomeji^a 
duty to accomplish ; but that as tbm was uo 
proof of the time of its service, the seasions 
bad come to a ri^t decision in refusing to 
hear the appeal, mg^ r. lusti^ gf Somerset- 
4 D. A? ;L. 741* 

2. Gonmer. — itigaeila; 

jnstkesatr^inrte^^ allow 

a wmer 
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of iwo, inq^ufiftis, on the ground that the inqueeta 
hM been improperly held, the Court, on appli<- 
caldon for a inandaiuus to the justices to idlow 
sticb fees and disbursemeiits : H/el^ that they 
would not interfere with the discretion exercised 
W the justices with respect to the fees due to 
the coroner as remuneration for his own trouble, 
but made the rule absolute for the repayment 
of the sums of money which had been dis- 
bursed by the coroner. The Queen v. The 
Justices of Carmarthenshire^ 34 L. 0. 421# 

3. Parochial Assessment Act. Service of 
notice cf ohjeciion* — In order to entitle a person 
to he heard before juetices at special sessions, 
under the Parochial Assessment Act, G & 7 W. 
4> c. 9Gt 8. 6, against a rate made for the relief 
of the poor, it is only necessary to prove service 
of notice of objection on one of the parish 
officers who made the rate. The Queen v, 
Seale and others, 35 L. O. 434. 

MASTBK AND SERVANT. 

Conviction. — Prisoner. — Bail. — Becommit^ 
ment. — Where a certiorari had issued to bring 
lip a conviction under the Masters’ and Servants’ 
Act (4 G. 4, c. 34h for the purpose of being 
quashed for defects on the face of it, the Court 
admitted the defendant, who was in prison 
under the conviction, to bail. 

Semble^ that the Court has power, in case the 
conviction be affirmed, to re-commit the defend- 
ant for such further time as he would otherwise 
have passed in prison. Lord, ejiiparte, 4 D, & 
L. 405. 

Case cited in the judgment ; Ilex v. Header, 1 
Stru.531. 

NOTICE OF ACTION. 

See Action against Magistrate. 

PARtSll FHOPEUTY. 

1 . Trustees. — Buildings and lands were con- 
veyed hf B. and G. to N. and ft. in fee, to the 
use of B., G., JV., and ft. in fee, u|)on trust 
to receive and take, or otherwise permit and 
suffer the churchwardens” of a parish, *^for 
the time being, yearly for ever to receive and 
take, the rents, issues, profits and annual pay- 
ments and proceeds,” “ as the same should 
arise or become payable, for or towards the re- 
pairs of the parish church,” “ and for the be- 
nefit of the said parish, so and in such manner 
as the same had theretofore been usually or 
lawfully applied and disposed of, and according 
to the intentions of the several charitable per- 
sons who gave or devised the said premises re- 
spectively, they, the said churchwardens yearly 
at ISaster accounting to the parishioners,” in 
vestry assembled, for the same.” 

Among the parcels conveyed were four 
cottages, described in the conveyance as situate 
in the parish, ** wherein four fomilied were per- 
mitted to dwell ‘ rent free,’ ” 

Held, that the property vested, under stat. 69 
u* 3, c. 12,8. 17, in the parish officers, and 
that they were the proper parties to sue for use 
md occupation of the premises conveyed ; .and 
^at such action could not be maintained by. 
m tro^ees. Rumball v, Munt, 8 Q, B. 382# 


Caaeaaited in ffie jadgment ; Doe d. Jacloieii^v. 
Hilejf 10 ^ C# 885 ; Aidermaa v»Neitte^ 4[ 

M# « W. 704^ Doe d. Biggs v. Terry* 4^1 A** 
&j;, 274. 

2. Trustee8»-^ln 1749, land was 
by deed to trustees, upon trust to permit the 
churchwardens and overseers for the time being 
of a pariah to receive the rents, ^cc., to and for 
the use and benefit of the poor of that parish; 
and the deed gave the trustees for the time 
being power to lease for 21 years : Held, that 
although the trusts were general, still the legal 
estate was not vested in the parish officers by 
stat. 59 G. 3, c. 12, s. 17 ; because there were 
known existing trustees under the deed, and 
the provisions of the stat. were insufficient to 
devest their estate. Churchwardens of Deptford 

V. Sketchley, 8 Q,. B. 394. 

Cases cited in the judgment : Rumball v.Munt, 
8 Q. B. 382 ; Attorney-General v, Lewin, 8 
Sim. 366 ; In re Paddington Charities, 8 Sim. 
629 ; 7 Law J., N. S., Eq. Ca. 44 ; AUasbn v. 
Stark, 9 A. & E. 255. 

QUAUTER SESSIONS. 

Jurisdiction. — ^Upon appeal by the overseers 
of the township of IV, K. against an order of 
removal made upon the parish of K., but 
which disclosed a settlement in the township of 

W. K., it appeared that the parish contained 
10 townships, of which the township of JfiC, 
was one. That there were two churchwardens 
appointed for the parish generally, but no 
overseers. That the tovmship of W, K, had its 
overseers. It was objected that the notice and 
grounds of appeal were incorrectly signed by 
the overseers alone, and that they miould have 
been signed by the churchwardens 6f the 
parish also. The Court of Quarter Sessions, 
after hearing evidence as to W. K* being a 
township, sup^.T^ting its own poor, decided 
that the notice was incorrectlv signed, and that 
there was no sufficient evidence that K* 
was such a township ; Held, that as the sessions 
had received evidence as to W. K, being a 
township supporting its own poor, and were of 
opinion that it was not, their decision was a 
decision on a question of fact, with which this 
Court would not interfere. Reg, v. Justices of 
Flintshire, 4 D. & L. 644. 

Case cited in the judgment : Reg. v. Justices 
of Kesteven, 3 Q. B. 810 ; 1 D. dc M. Il3. 

QUASHING ORDER OP HE MO V Alt. ! / 

One of several grounds of appeah—hppol- 
lants against an order of removal stated, 
amongst other grounds of appeal, some of 
which affected the merits of the settlement, 
that the examinations did not contain sufficient 
evidence of chai^geability. On the trial of the 
apfieal, the re^ondents, who had given no 
notice of intention to abandon the order, stated 
that they could not support it against the above 
objection, and, without going farther into the 
case, moved the Court to quash the order on 
that ground, and make a special entry. The 
appeUants stated that they aid not rely on that 
objection, and caUed upon the Court to hear 





aad’ilefeefnnme appeal on the other |;n^oitnda; 
hut the" Court refused, and quashed the oMer, 
with a special entry that they did so, after a 
full hearing,on the ground of the Objection to 

the deci^on was right, and this 
Court refused a mandamus to enter continu- 
ances a!nd hear the appeal on the merits. 
parte Inhabitants oj WeUingbonmgIh 8 Q. B. 
123. 

aUASHING WRIT OF KRROR. 

When the transcript of the record of a writ 
of error has gone up to the Court of error, this 
Court has no power to grant a rule to quash 
the writ of error under 8 & 9 Viet. c. 68, s. 5. 
The motion must be made to the Court of 
Error. Reg. v. Broom and another, 35 L. O. 
345. 

RATE. 

!• Publication, — 1 Viet, c. 45. — Under 1 
Vict/c. 45, it is a sufficient publication of a 
poor rate if a copy of it be affixed, before 
Divine Service, on the Sunday next after its 
allowance, on the principal or most usual door 
of all the churches and chapels of the Esta- 
blished Church within the parish, in which 
divine service is performed. It is not necessary 
to publish it on all the doors of any church or 
chapel, nor on the door of a church or chapel 
in which divine service has ceased to be per- 
formed, nor on the door of any buildings, not 
being a church or chapel, in which divine 
service is performed. Ormerod v. Chadwick, 
16 M. &W.36r. 

2. 17 G. 2, c. 3, s, 3.-6 ^7 W.A, c, 96 — 
Repeal of earlier by later statute,— Demand of 
copy.— The penalty imposed by stat. 17 G. 2, 
c. 3, s. 3, upon an overseer not giving a copy 
of a poor rate on demand, is claimable in tne 
case of a poor rate made unto* ItHe regulations 
of stat, 6 & 7 W. 4, c. 96, (the Parochial Assess- 
ment Act,) the latter statute not repealing the 
former, Tennant v. Cranston, 8 Q. B, 707. 

See Chapel Rate ; Distress for Rate. 

REMOVAL. 

Copies of Documents to be sent to the ap^ 
pellants . — Copies of all the examinations taken, 
and of all documents received by the removing 
justices touching the settlement of a pauper, 
must be sent with a copy of the order to the 
appellants. 

Where an examination set up two grounds 
of removal, one by hiring and service, and the 
other by a previous order of removal unap- 
pealed against, but a copy of this previous 
order was not sent with the other examinations : 

Held, that the respondents were precluded 
from going into proof of either ground of settle- 
ment. The Quern v. The Inhabitants of Mylar, 
35L.OU293. 

Bee Appeal, l, 3, 4, 6 / Apprentice, 2. 

' ';SE::rTLBMR^,T. _ - 

I, Dividing qf parish inio several townskipsj^ 
Signature to mhiee ^ grounds qf appeah^rr^^ 
parish coneisted^^C towDshipsi Overseers 


wisre appointed annually, sometimes one for 
each tonmahip;, Sometimes one for two or more 
townships, and others for the rest, and some« 
times four for the whole district. There were 
churchwardens for the whole parish. An equal 
poor-rate was always agreed to at a geuertd 
parish vestry, by the churchwardens and over- 
seers ; and the rate of allowance to paupers 
was settled at such vestries. Separate poor- 
rates were made, allowed and published, and 
the money collected by the overseers in the 
townships for which they acted, and paid by 
them to the poor of their districts respectively. 
Those who had a surplus brought it to the 
parish vestry, and it was applied in aid of those 
who were deficient ; if any balance remained, 
it was placed to the general account, and 
awarded to the new overseers for the nextyearis 
expenses. In 1833, under a mandamus, the 
townships were divided, and became entirely 
separate in the appointment of overseers and 
management of the poor. 

Pauper, in 1815, gained a settlement by 
hiring and service ; everything which con- 
ferred the settlement taking place in Q„ 
one of the above townships. From 1815 
'to 1844 she received relief from G., while 
residing elsewhere. On appeal against an 
order made in 1844, removing her to G., the 
sessions quashed the order subject to a case 
raising the question whether, on the above facts, 
the pauper was settled in G. 

Held, that the settlement gained in 1815 did 
not confer a settlement in the newly separated 
district of G. And that relief given by G. was 
only evidence, on which the judgment of the 
sessions was conclusive. 

Order of sessions confirmed ; though the 
notice of grounds of appeal was signed only by 
the overseers of G., and nolf by the church- 
wardens of the parish in which the eight districts 
lay, and the sufficiency of the signatui^ was a 
question submitted in the case. Reg, v. Inha* 
bitants of Acton, 8 Q. B. 108. 

Casa cited in the judgment : Reg. v. Tipton, 
3 Q. B. 215. 

2. Acquisition of father's settlement by son. 
— Emancipation. — For the purpose of settle- 
ment, a son is not emancipated before the age of 
21, unless he marries and so becomes the head 
of a family, or contracts some other relation so 
as wholly and permanently to exclude the pa- 
rental control. 

H. lived until he was 17 years old, with his 
father; he then voluntarily entered the local 
militia, and was sworn in for four years. He 
served, as required by law, 28 days in each 
year, and during the residue of the time, worl^ed 
as a weaver for wages, and maintained himsetf ; 
saw his father occasionally, but never returtied 
to live with him; and at the age of 20 ,]he 
married: Held, thiit iT. was emancipated on 
his marriage and not before, for that neither 
the service in the tnUitia tibr the eihpldymeht 
at other times as a weaver Seated ahy relation 
permaMntly exciudittg control, arid, 

tha eiiUlfac^ailioi!i -bjr hot hslate 
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back to the time wlien H. separated himself the 4 G. 4, c. 64, oa the same footing with tin 
ftom his father. And therefore, that H. de. gaols of the borough there enumerated, as if 
rived from hiN father a settlement acquired by that statute had extended to all boroughs j and 
him between tliai, separation and the marriage, therefore, that the right of appointing a surgeon 
Ref/. V. bthahilants of Soammonden, 8 Q. B. for Ipswich gaol was properly exercised by the 
349, borough justices. Hamnond v. Peacooic, 1 

( !:imi (litMil 111 thd iudirraeiit: Ilex v. VVilroincton. I Exch. II. 41. 


,■> M. tVi Aid. 

Set; Appeal, ] . 

SPECIAL CASE. 

Where a writ of certiorari haa been f^anted 
to bring up an original order of removal, and 
also a special case from the C'ourt f)f Quarter 
Sessions, the (.'ourt will not permit any other 
objections to be taken than those reserved by 
the special case, although it was mentioned to 
the Court when the writ was moved for, that it 
was intended to make, such other objections to 
the order, and although the rule upon which 
the argument took place was to show cause 
why the original order, as well as the order of 
.sessions, sliould not he quashed, the points 
reserved by tin; spct’ial case not apjilying to 
the original order at all. The Queen v. The 
hihahltmts nf llari pur y, '15 L. O. H. 

See Appeal, (i. 

SUIICKOIS' EUR COUNTY (JAOL. 

Justices^ appointment. — By 14 G. 3, c. 50, s. 
1 , justices in (luarter sessions assembled v/ere 
authori/.cd and refpiii^ed to app(/mt a surgeon, 
at a stated salary, to attend prisoners in gaol, 
'llie 4 (1. 1, c. I, (which repealed the !4 (i. 3, 
c. 59, 80 far as related to the gaols .of certain 
Ginuncratcd cities, not including Ipswich,”) 
by 8 . 33, enarted, lliat justices in g(*neral, or 
quarter sessions a.ssembled, should from time to 
time appoint a surgeon to prisons witliin their 
jurisdiction, and K slumld be lawful for them, 
after such appointment, to direct a n;asonable 
sum to 42 paid as salary to each surgeon. The 
5 & 0 W. 4, c. 7 tl, s. 1 Id, iuiacts, that the town 
council of boroughs enumerated in the 4 G. 4, 
c. 04, shall thenceforth have all the powers 
which justi(*es in sessions |)ossessed undof that 
act; and section in.'» enacts, tViat the recorder 
of every borougli shall hold quarter sessions of 
the peace, at which he sliall l)e the sole judge.” 
The 7 W. 4, and i Viet. c. 7"^, s. 38, ‘enacts, 
‘^that all powers of regulation which before 
the ] Kissing of tlie 5 Si 0 W. 4, c. 7th were pos- 
sessed by the justices, and all things by any 
act of parliament provided to be done at any 
quarter sersions, in relation to the regulation of 
any gaol, should be exercised by the liorough 
justices, Avho should for that purpose hold a 
quarter sessions, provided that no ordt-r of the 
justices which should require the expenditure 
or payment of money, should be of force iintii 
confirmed by the council. The 2 & 3 Viet. c. 
5G, extended the provisions of the 4 G. 4, c. (>4, 
to all gaols. Held, that the effect of the 7 W. 
4, and 1 Viet. c. 7 S, was to restore to the 
borough justices the power which they pos- 
sessed before the 5 & 6 W. 4 , c. 7 G, of ap- 
pointing a surgeon ; and that the 2 & 3 Viet, 
c, 56, put all borough gaols, with reference to 


Cases cited in the judgment: Rex v. Recorder 
of Hull, B A. & E.639; Rex v. Inhabitants of 
St. Lawrence, Ludlow, 1 A. & E. 170 ; Reg. 
V, Bishop of Bath and Wells, 5 Q, B. 162. 

SURVEY oil OF HIGHWAYS, 

1 . 5 <y 6 IV, 4, c. 50, s, 109 , — Declaration, 

in case, charged that defendant was, under the 
Highway Act, (5 & 6 W. 4, c, 50,) surveyor of 
the parish of T. ; that gravel had been placed 
on a highway in T, by means of which gravel 
the higluvay was obstructed, and the gravel 
was a nuisance to the public ; that defendant 
had notice, and was requested to remove the 
same ; but he, well knowing, &c., did not nor 
would, in a reasonable time, remove or cause it 
to be removed, but, on the contrary, conducted 
himself witli gross negligence, and knowingly, 
wilfully, and wrongfully, and in violation of 
liis duty as such surveyor, permitted, suffered, 
and caused the gravel to continue and be upon 
the highway, obstructing the same, remaining 
and being a nuisance to the public for a long 
and unreasonable time, without taking any 
care or precaution to guard against danger or 
damage to persons })assing, contrary to his 
duty in that behalf as such surveyor : by 
means of which ])kim tiff’s carriage was over- 
turned. it was proved that defendant had 
notice of the gravel being laid, and had been 
guilty of want of care in leaving it there* and 
that this had caused the accident, /le/d, that 
defendant was charged with a Ihing done in 
|)ursuance of and was therefore entitled 

to notice under section I09. JJaimv, Ciirlinq, 
S Q. B. 28 G. 

2 . Highway-rate. — The appointment of a 
surveyor of the highways by justices at a special 
sessions, upon neglect or refusal on the part of 
the parish to nominate and elect a surveyor, 
under the 5 & (i \V. 4, c. 50, s. 11, is invalid, 
if made at the same sessions at which the ne- 
glect or refusal appeal's. 

The 5 & 6 W, 4, c. 50, s. G, which enacts, 
that the inhabitants of a parish maintaining its 
own higbw.nys, shall proceed to the election of 
the highways “ at their first meeting in vestry 
for the nomination of overseers of the poor in 
every year,” requires the vestry to be one, of 
which due notice has been given in pursuance 
of the 58 G. 3, c. G9, s, 1 . 

Where it appears that two rates for the re- 
pairs of the highways are co-existent, the Court 
will not presume that they are made for the 
same period of time, and therefore invalid. 
Reg. V. Best, 5 D. &. L. 40. 

TRUST. 

See Parish Property,, 

VESTRY. 

See Certiorari, 3, 
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Quod nuigis ad nos 
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POOR REMOVAL PROCEDURE 
AMENDMENT ACT. 


SiiORTiA' al ter the cornmoiieeTneiit of the 
Session of Parliavneiit, (vol. oo, page 101,) 
we called the cittentioii of our readcre3 to, 
and printed an alistract of, a hill, introduced 
hy iMr. Raines to the House of Commons, 

to fuiiend the ])rocedare in respe<‘t of onlers 
for tlu^ removal of poor persons in England 
and Wales, and appeals therefrom.’’'^ Wv 
ventured then to remark, 'rti at the bid was 
manifestly framed hy one practical]} ac- 
quainted with the subject-matter oi its pro- 
visions ; and \v<i are liappy now to find that 
the merits of the hill have been ap}»reciated, 
and that it has obtained the. legislative 
sanction without any considerable Mlt(.‘nition, 
and came into actual operation on the 1st 
August instant.'^ 

The object of the measure, thus success- 
fully carried tlirougli parliament by the 
honourable and learned Member for Hull, 
our readers will remember, is to prevent 
expensive and useless litigation at the 
Quarter Sessions, in settlement cases, so 
that questions of disputed settlement may 
be determined upon the merits, and not 
upon technical objections arising for the 
most part on matters of form, wholly beside 
the only substantial question at issue be- 
tween the litigating parishes. It would not i 
be easy to particularize any subject on which | 
judicious legislation was more desirable, j 
The obhgation of one parish, rather than i 

B See the xVet, post^ 29S. 

Vol. XXXVI. No. 1 , 066 . 


another, to maintain a pauper, is one winch 
ought not to depend upon legal suVitleties, 
hut upon an ascertainment of simpde facts ; 
and it was a monstrous anomaly, and a 
i scandal to the administratiun of justice, that 
I the determination of a question of this 
i nature was frequently attended with a 
I greater cx|>ense tliau tliat arising from the 
maintenance of the pau])er. The most 
fruitiid source of litigation was that created 
hv tlie 78th section of the^New Poor Law 
Act, d & 5 W. 1, c. 76, providij^ that 
“ the notice of cliurgeahility should be ac- 
(Uimpauied by a co])y of the examination 
upon which the order of removal was 
made’” It was holdeii that the examina- 
tion so founded sliould disclose a sudicient 
case to justify the. order of removal mat It! by 
the justices, and as the examinations were 
frequently taken without much prm ious con- 
sideration, or any very accurate acrpiaint- 
ance with the cstahlislied rules of eviuciice, 
it followed, almost as of course, tliat even 
when the copy sent witli the notice of 
chargeability was an exact counterpart of 
the original, it frequently turned out to be 
defective in form or substiince, and after a 
contested appeal to the Quarter Sessions, 
occasionally followed by a special case to 
the Court of Queen’s Beach, the whole pro- 
cedure was rendered unavailing, by reason 
of soinc omission or mistake altogether irre- 
spective of the material facts. Th» remedy 
the new act provides for this evil, which a 
series of unfortunate decisions had greatly 
magnified, is to dispense with the obligation 
of sending a copy of the examinations with 

a 
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the notice of chargeability, but to substitute 
a statement nf tbc j 2 ;rouncls of removal, 
\vhi<?h must disclose the particulars of the 
settl(‘ineMt relied iifxm to support the ina- 
gistrat(‘s’ order. In order to render this 
statement of any value, it is oi* course pro- 
vided, that in case of appeal, the removing 
parish slmll be bound by this statenuuit, 
and precluded from entering upon or prov- 
ing any otlun* or different grounds of re- 
]novaI from those set forth in the statement 
thus furnished to the n|>pellaiu parish. 
The statement is not required to be in 
precise form, but it must be sufHeient to 
enable the ])ansh, to the officers of which it 
is addressed, to inquire into tlui subject- 
matteir, and, if tliey deem it expedient, to 
pre})are for the trial of the question atissue. 
If the statement be iusutfuaent, it may he 
aniend(Ml, at the discretion of the (k^nrt, 
upon such terin.s as are deemed reasonable. 

Now we arc far front insinuating tinat j 
these provisions are not a very obvioTis and j 
decided improvement upon the ]>re.sent 
system, hut they do not afford anything 
like a (‘ompletc remedy. The statement to 
be Hubstitut<*d for the examinations must 
necessarily he o])(*n to many of the objee- 
tions whieli prevailed with res]>eet to exami- 
nations. Siudi statconents will oeeasioually 
he IVanual inadvertently tuid in ig’ionmce of j 
the law : and althougli the justices sliould in | 
all cases determiiu' as to the sullieiency or 
insufficiency of flbe statement upon the most 
liberal princii)li\ without aiiy regard to legal 
preeisibn, hut by a reference to the (jiKvstion, 
whether tlu' alleged defect was likely to 
mish'ad tlie opjiositc ]iiirty, that is clearly a 
questhni wl\icli admits of a. wide field for 
the exercise of ingenuity nud sophistry, and 
wdiicli may lead to vc*rv coufficting decisions. 
It is indeed provided, that the di'cisioiis of 
the Courts upon the heaving of any appeal 
ns to the sufficiency of the grounds of re-| 
inoval and uj)peal, and also of the notice of | 
chargeahility and the order of removal, as 
widl as the amending or refusing to amend 
any order or statement, sh.a11 be filial, and 
not liable to review in any Court ; but it 
must be remembered that one Court of 
Quarter Sessions is in no respect concluded, 
or even influenced, by the decisions in an- 
other Court, and therefore, that the aboli- 
tion of ap])eals, although it may diminish 
lili gation, will not jirodiice nniforinity. 

Thos^ of our readers who are conversant 
with the practice of the Quarter Sessions in 
settlement eases, are aw^are that, although 
the examinations funnsheil the largest crop 
of technical objections, the notice of charge- 


ability, the order of removal itself, and also 
the notice and grounds of appeal, all, in their 
turn, furnished materials for objections, 
w Iiich too often prevailed, without any re- 
gard to the substantial point in dispute. 
The 11 & 12 Viet. c. 31, does not propose 
to provide any remedy for this evil. The 
notice of chargeahility, and the copy or 
counterpart of the order of removal, and 
the notice anri grounds of appeal, must con- 
tinue to be sent as licretofore, and will be 
liable to precisely the same oljjections as 
before the jiresent ac!t passed. Whilst 
grateful for the benefits it has conferred, 
and anxious to express onr sense of the 
clearness and ability with wdiich the pro- 
]K)sed amendment is sought to he effected, 
j we feel some regr(‘t that Mr. Baines did not 
grap]de with the evil witli more boldness, 
j and frame a measure of more extensive^ appli- 
I cation. We are quite ready to admit, bow- 
cvm*, that tlie (.‘aution wliich the honourable 
and learned member for Hull has evinced, in 
this his first essay, does not render it the less 
likely that lie will turn out a useful, as well 
as a successful member of thi? legislature. 

SKW STArU FES i:KFE(yriN(J AETERA- 
^nONS IN THE LAW. 

IX TflK mins ENT SESSION O I-' CARL I AMENT. 

4 

Tine StaUites effbctiiig alterations in tho Law 
passed dining the present Session oi Parlia* 
meut, printe?f*lTr«'i?l::r and the last volume of 
the Legal Observer, are as follow : — 

Extending Time for making- Railways, vol. 
35, p. 204. 

Regulating the (iueervs Prison, p. 55s. 

North American Passengers, p. 58 1. 

Crown and (government Suxairity, p. 000. 

(laths in (chancery, vol. 30, p. /. 

Stamp Duties Assimilation, p, 8. 

Trial of (controverted Elections, p. 23. 

Removal of Aliens, p. 182. 

Annual Indemnity, ]>. 221. 

Si spension of the Habeas Corpus Act (Ire- 
land), p. 280. 

POOR REMOVAL ORDERS, 

11 & 12 VlCT. C. 31. 

I An Act to amend the Procedure in respect of 

Orders for the Removal of the Poor in Eng- 
land and Wales, and Appeals therefrom. 

[22nd July, 1848.] 

I 1. 4 4* 5 W, 4, 70, as provides that certain 
notices shall be accompanied by a copy of exa- 
mination^ repealed. — Whex'eas the commu- 
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nication now by law required to be made, by cated for the purpose of enabling the jiarly re- 
the oversee r.s or guardians of any parish seek- ceiving it to inquire into the subject of such 
ing to enforce an order for the removal of a statement, and, if need l)e, to j^repare for trial ; 
poor person to the overseers or guardians of be it therefore enacted, That upon the hearing 
the pansli to which such poor person is in- of any apj)eal against an order of reino\'al no 
tended to be removed, of a eo[)y of the exaini- olyeclion whatever on account of anv defect in 
nation upon which such order has been made, the form of setting forth any gromul of removal 
has been lt)iiiid to produce much cxj)ensivc and or of appeal in any such statement shall be 
useless litigation U})on points of irier(i form, so allowed, and no objection to the rece[>tion of 
that fev/ cases of appeals against such orders j legal evidence otFered in su]>pari;uf a ground of 
are now decided upon their merits : I'or remedy ! renjovai or appeal alleged to be set forth in any 
tliereof l.‘c i{ enacted by the <lueen’s most excel- i such statement sliall jirevail, unless the Court 
lent Majesty, l)y ainl with the advice and con- j shall he of o])inion tliat such alk!ged ground is 
sent of lifu'ds spiritnrd ar.;i t:em])ond, and ! so iirijicrfectly or ineorrectly hct forth as to be 
Coiimioa<. in tl^is present parliament iissendded, I insutlicient to enable the ]>arty i eeeiving the 
and liy tie emthority of the same, ‘ilial so same to inquire into the siihjeet of such state- 
much of an -let passed in the session of jraTia- ment, an<l to ])re[)are foi*tri:d ; rrovidedi always, 
ment liohieu iu tlie J tk, 5 W. 4, 3. 7d, intituieci that in ail cases where the Cburt sivail he of 
“An Ac t for the Ariiendmcnt and Ijetler Adint- opinion tliat any such objection to sueli sUite- 
nistration of tl^e Laws relating to the ihjor in ment or to tlie reception of evidouc ougbl to 
Lngland and VN’ales," as provides, in eases of |>revail, it shall be lawful lor sucli Cauu*}, if it 
orders ot rcsnoval, that tlie notice thereby re- | ^dlall so think fit, to cause any sucdi statement 
<juired to lie sent by the overseers or guardians | of grounds of removal cu* appeal to be forthwith 
<7f the {Jiirivb olitaining the onh'r siiall be ae- I auieruled by some ollieer of the (k;>urt or otlier- 
coinpauied l>y a co})y of llic examination upon | wise, on sucli terms as to j)ayiuent of costs to 
which such o]\ler was made, siiail l)e and the | the other party, or postpi^ning the trial to an- 
sarne is lici’LLy repealed. ! other (hiy in the same sessions or the next sub- 

‘i. Suvli /.o/o'c /(> be (tcaomj) Hilled hi; a state- ! siajiient sessions, or ])uth ])ayment of costs and 
meat of' gnaratls of vea/oea/ /;/.s’/.:v.a/ q/' eo/oy o/' ; pcasspruieinenl, as to sticli Court sliail ap])ear 
ejcamliLaltiH}, — d'iiat Instead thereof such laUiee j just and reasonable, 

shall l;e fu.'com])auied i^y a stateuicnl in writ.ingj o. Part i/ ai a/dag frholous or rexatioas stale* 
under the hands of vaicli ovorseevs or i=^\xc\\\ aieal (if griinaLis of reimiivtl (>r appeat liable to 
guardians, or any three or !ii()re (»f such guar- [ pay costs, — 'i’hat if either of the iiarties to the 
dians, setting forth, the grounds of such re- i said a})pcal sliall have included in the slatemeut 
moval, including tile particulars r)f the seUle- i of grounds of removal or of appeal sent to the 
ment or settlements relied ujiort in support lopposite ])arty any ground or grounds of re- 
thereof: Provided always, that oii the luairing j moral or of ajipeal which shall, in the opinion 
^ of any ap}H.‘al against any order of removal, it’ of the (kniri determiniug tiie a]i]>ea], he frivo- 
shall Rot he j awful for the resjjoTuleuts to go Ions and vexatious, sucii ])arty shall be liable, 
into or give evidence of any other grounds of at the discretion of the said ( .'ourt, to pay the 
removal than those set forth in sucli statement, j whole or any part of the eostr# incurred by the 

3. Qbypif of dt^ posit (,n j other parly in disputing any such ground or 

ajipUeatioa, — 'That ihe clerk to the justices who j grounds, such costs to be recovered intiiesaine 
shall make any order of removal shall keep llu; 1 manner as any penalties or forfeitures arc re- 
depositions upon which such order was made, I coverable under the said act passed in the 
and shall within seven days furnish a copy of sessiq/i of parliament liolden in the 4 & 5 \V.4. 
such dfq)osit,ious to the overseers or gmirdians ti. Power for Court to amend order ff rc- 
as aforesaid of the parish U) which .the removal moral on account of (ytntssiou or mistake, — 
is ])y such order directed to be made, if such Prnidso. — ^"Idiat if upon tlie trial of any a])i>eal 
overseers or such guardians shall n]i{)ly for such against* an order of removal, or upon the return 
copy, and pay for the same at the rate of ‘2c/. to a writ of certiorari, any objection shall be 
for ever}^ folio of 72 words ; provided, tliat no ! made on account of any omission or si^hike 
omission or delay in furnishing such co})y of in the drawing up of sucli order, and it shall 
the dej)ositions shall ])c deemed or construed be shown to the satishieiion of tliC Court that 
to be any ground of appeal against the order of sufficient grounds were in proof beiore the 
removal; provided also, that on the trial of any magistrates making such order to have aiitho- 
appeal against an order of removal no such rized the drawing up thereof free Irom the said 
order shall be quashed or set aside, eillier omission or mistake, it shall be lawful for the 
wholly or in part, on the ground tliat such de- Court, U|)on such terms as to payment of costa 
positions do not furnish sufficient evidence to | as it shall think fit, to amend such order of 
support, or that any matter therein contained j removal, and to give judgment as if no such 
or omitted raises an objection to the oriler or i omission or mistake had existed : Provided 
grounds of removal. always, that no objection on account of any 

4. As to the sufficimcyei of statement of omission or mistake in an order of removal 
grounds of reinoml or appeal.--^ Power to amend brought up upon a return to a writ of certiorari 
statement of grounds of removal or appeal. — shall be allowed, unless such omission or mis- 
And whereas a statement of the grounds of re- take shall have been specified in the rule for 
moval or of appeal is required to be communi- issuing such writ of certiorari. 
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7. Decisions of Courts upm hearing of 
appeals finaL — That the decision of the Court 
upon the hearing of any appeal against any 
order of removal, as v/cll upon the sufficiency 
and eflect of the statement of the grounds of 
reiiKu al and of ap])eal, and of the notice of 
chargeahility, and of the copy or counterj^art 
of tlie order of removal sent to the ap})cl]ant 
pariKh, as upon the amending or refusing to 
amend the order of removal as aforesaid or the 
statement of grounds of removal or a})peul, 
shall he final, and shall not he lialdc to he re- 
viewed in any Court, l>y means of a writ of 
certiorari or mandamus, or otherwise. 

8. Ahandomnent of orders of renioiml. — As 
to jmyment of costs on ahamiomnevt . — That in 
any case in which an order shall have been 
made for the removal any poor person, and 
li copy or (!Oiinter}>art thereof sent as by law 
required, it shall and may be lawful for the 
overseers or guardians of the parish who shall 
have obtainecl such order of removal, whether 
any notice of a])j>eal against such order shall 
or shall not have been given, and wdiether any 
appeal shall have been entered or not, to 
abandon sucli order by notice in writing under 
the hands of such overseers or guardians, or 
Jiny three or more of such guardians, to be 
sent by ])osl: or delivered to the overseers or 
guardians as aforesaid of the parish to wdiich 
such person is by the said order directed to be 
removed *, and thereupon the said order, and 
all i>roccedings consequent thereon, shall be- 
come. atid be null and void to all intents and 
purjxjses as if the same liad not been made, 
and shall not be in any way given in evidence 
in case any other order of removal of the same 
person shall be o])taine(] : Provided ahvays, 
tliat in all rases of such abandonment the 
overseers or guardians of the [)arish so aban- 
doning shall j)ay to the overseers or guardians 
of the jiiinsh to which such person is by the 
said order directed to be removed the costs 
which the said last-mentioned overseers or 
guardians shall have incurred by reason of 
such order, and of all subsequent proceedings 
thereon, wdiiidi costs the jiro^ier officer of the 
Court before whom any such appeal (if it had 
not been abandoned) might have been brought 
shall and he is hereby required, upon applica- 
tion, tatax and ascertain at any time, whether 
the Court shall be sitting or not, upon produc- 
tion to him of such notice of abandonment, 
and upon jiroof to him that such reasonable 
notice of taxation, together with a co})y of the 
bill of costs, has been given to the overseers or 
guardians abandoning such order as the dis- 
tance between the parishes shall in his judg- 
ment require, and thereupon the sum allowed 
for costs, including the usual costs of taxation, 
wdiich such officer is hereby empowered to 
charge and receive, shall be indorsed upon the 
said notice of abandonment, and the said 
notice so indorsed shall be filed among the 
incords of the ssud Court; and if the said 
costs so allowed be not paid within 10 days 

shall have been lawfully de- 
manded the amount thereof may be recovered 


e haw, — Trustees* further Relief Bill, 

from such last-mentfemed overseers or guar- 
dians in the same mahiiier as any penalties or 
forfeitures are recoverable under the said aeft 
passed in the Session of Parliament holden in 
the 4 & 5 W. 4. 

9. No appeal if notice he not given within a 
certain time after notice of chargeability , — ^That 
no appeal shall be allowed agahjst any order of 
removal if notice of such appeal be not given 
as required by law, within the space of 21 days 
after the notice of chargeability and statement 
of the grounds of removal shall have been sent 
])y the oi'^erscers or guardians of the removing 
pansh to the overseers or guardians of the 
parish to which such order shall be directed, 
unless within such period of 21 days a copy of 
the depositions shall have been applied for as 
aforesaid l)y the last-mentioned overseers or 
guardians, in which case a further period of 14 
days after the sending of such copy shall be 
allow'cd for the giving of such notice of appeal; 
but in such c.hbc no poor person shall be re- 
moved under such order of removal until the 
expiration of such further period of 14 days. 

10. Service of sitspended orders of removal 
tnid 07'ders consequent thereon . — That all the 
provisions which relate to the sending and 
SOI vice of copies of orders of removal shall 
apply to such orders when suspended, and to 
all 01 dors conseijuent upon such suspension, 
and to all copies of charges arising thereon, 
and demands of payment of such charges. 

11. 3 .5 W, 4, c. 76, and all acts amending 

the suincy to he construed with this act . — That 
the said act passed in the Session of Parlia- 
ment holden in the 4 & 5 W. 4, intituled, “An 
Act for the Amendment and better Administra- 
tion of the Law's relating to the Poor Eng- 
land and Wales,” and all acts to amend and 
extend the same, and tlie present act, shall 
(except so far as the provisions of any former 
act are alt:crea[ "iTnrrfciuled, or repealed by any 
subsequent act,) be construed as one act. 

12. Commencement of Act, — That this act 
shall commence and take effect on the 1 st day 
of August, 1848. 


A new bHl has just been introduced to 
extend the meaning assigned to the words 
“removable” and “ children, in the 9 & 
10 \ ict. c. (id, s. 1 ; and to provide that 
“ the term removable shall signify a person 
not rendered exempt from liability to be re- 
moved by any of the provisions of that act. 


TRUSTEES’ FURTHER RELIEF BILL. 

Under the 10 & 11 Viet. e. 96, diffi- 
culties have arisen in the Transfer of Se- 
curities vested in Trustees, where all of sndh 
Trustees do not concur. 

A Bill has be^ introduced by the Lord 
Chancellor to enable the Court of Chanoery 
to order the payment or transfer of toiat 
monies, stocks or securities into the Comt 
of Chancery on the appUcatioa of a majer^ 
of the trustees. 
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CHARITY TRUST REGULATION BILL. 

Thk 6th clause of this bill, which was 
particularly ohjcctionable on account of its 
enabling the Court of Chancery to refer to 
the judges of the County Court inquiries 
into cliarity trusts to any amount, and 
which might therefore liave included the 
llo 3 "al IIos])itals of London, has been 
amended, and it now excludes charities 
wdiollj" or in ])art wdthin 20 miles of 
Londov). Thus the pow^erful opposition of 
the cit}' lias been neutralised. There arc 
also numerous cliuritahk* institutions of 
great nuignitude which are likewise ex- 
cluded from the scope of tlie bill, on the 
same ground, we jiresumc, as the city 
hospitals, viz., wh<‘r(‘ the funds are wholl\^ 
or partly drri’^ed jj'om voluntary sub- 
scribers. Tlie danger was, tliat if tin* 
management of th(*se charities were in any 
resj)eet taken out of the hands of the 
jircsent governing bodies, tlie members 
would cease to bestow tlieir time and money 
in support of sneb institutions. are 

glad tliat this objeelioii has also Ix^en re- 
moved irorn the bill by the 25tli clause. 

The 21th section j)rovides that the 
trustees of all cliarith^s not exceeding 100/. 
arc to rendcir an annual account of tlieir 
receijits and expenditure to the clerk of the 
County Courts, to he open for the inspec- 
tion of all persons, upon payment of I.??, to 
the cierk. 

In the Otli section it is also provided, 
that in([iiiries and proceedings may be taken 
in the County Court^iu - like xmmuer as j 
before a Alastei' in ( /liancery, the reh*rejice ! 
to the judge being made by a decree or 
order, and tlie judge; is to liave the same 
authority and jurisdiction, but his proceed- 
ings are to be subject to revision or con- 
firmation by the Court of Chanfcery, in the 
same manner as the Masters in Chancery. 

FEES IN CHANCERY AND LUNACY 
BILL. 

The Solicitor-General has introduced a 
bill to enable the Lord Chancellor to autho- 
rize the collection of the fees payable on 
proceedings in Chancery and Lunacy, by 
means of stamps. This measure arises out 
of the inquiry before the Committee of the 
House of Commons, into the Taxes on 
Justice.” A large part of the fees will, no 
be soon abolished, but in the sieaB-. 
time tihis bill has been introduced to facili- 
tate the collection of fees, and secure the 
due accounting for them. It is therefore 
proposed that in all cases in which any fees 


are now or shall be hereafter payable in re- 
lation to any proceedings in the Court of 
Chancery or in lunacy, and which fees are 
required to l>e paid into the Bank of Eng- 
land to the account called The Suitors’ 
Fee Fund Account,’’ the Lord Chancellor, 
with the advice and concurrence of the 
Master of the Rolls, or any one of' the Vice- 
Chancellors, with respect to fees payable in 
relation to proceedings in Chancery, and 
for the Lord Chancellor alone, w ith respect 
to fees paj^ablc in relation to |)rcKcedings in 
lunacy, may order that all or any such 
to be mentioned in such order, shall tiicuce- 
forward be collected ])y means of starn))s to 
lx* })rovided and used in manner hereinafter 
mentioned, (s. I). 

From and after the day xianitKl in the 
order, none of the fees mentiontMl therein 
shall be rcc(;ived in money, but in dicu 
thereof a stamj), denoting the amount of the 
fee, which otherwise would be ]»ayable, 
shall, at the (*xj>ensc of tlie jiarty liable to 
[lay the same, be stamped or affixed on the 
vellum, ])apcr, or jiarchment on whwh the 
proceeding, in nespeet whereof such fee is 
payable, is written or engrossed, or which 
may he otherwise used in refcn’cnct; to such 
proceeding, (s. 2). 

The Commissioners of Stamps and Taxes, 
upon the receipt of any order of the Lord 
Chancellor, arc to provide .sufficient dies for 
impressing or marking stamps of such de- 
nominations, and denoting siioli sums of 
inoucy respectively as shall be mentioned in 
any such order, (s. 3). * 

The Commissioners of Stamps are to 
collect and fiay over the stamp duty, 
subjecit to the regulations of the Lord 
Chancellor, (s. 4). 

Tile Lord Chancellor to aj>point persons 
to sell stamps, (s. 6), 

The Commissioners ‘of Stamps to allow 
discount or poundage ou the sale of stamps 
as the Lord Chancellor may direct, 7). 

The Lord Chancellor is empowwed to 
make orders for the allowance of spoiled 
stamps (s. 8). 

Tlie Commissioners are to keep separate 
accounts of the inoiiies arising from stamps, 
and to pay the same into the Bank of Fin- 
land to the account of the Chancery 
Fund, (s. 9). 

Documents not to be received cr used 
unless a stamp impressed ; with a proviso 
for affixing a stamp omitted from inad^ 
vertence, (s. 10). 

Tlie present fees are to eonl&iue payable^ 
until altered by the Lord Chancellor., (s. 12^ 
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METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 

FIRS^r ANNUAL REPORT OF THE COMMITTEE 
OF MANAGEMENT. 

The Committee of Management, in this 
their tirst Annual Report, have stated, 

Lst. The causes and circumstances which in- 
duced the formation of the Metropolitan 
and Provincial Law Association, ^ml. TJie 
measures that have been ado})ted for esta- 
blishing and extending the Association, the 
constitutifjn of it wlicii formed, aiifi tlie ob- 
jects it proposes, ai d. Wliat lais been since 
done towards tlie collection of iidurmation 
to be submitted to I’arliaincnt, including tbe 
appointment of Sid)-coniinittces hfr promot- 
ing tbe various purposes of the Association. 
4th. The labours of the (kmimittee of Man- 
agement and its several Sub-coininitiecs, cm- 
hracing Ji<*j)orts on the Rills in Parliament 
relating to the Law, on tbe defects in Equity 
Procedure, and in the ( -ommon Law ]>ractice, 
and proceedings with the projjosed remedies 
and improv^tanentvS in encli, and a brief notice 
on the subject of Conveyancing, 5th. In- 
quiries into the Office and Status of Attorney, 
and the grievances of the Profession. And 
0th, Remarks on the necessity and import- 
ance of the Association, its present state and 
future prospects, and tlie measures recom- 
mended for furthering the ])urposc for which 
it was formed. 

1. The (k)mnhUee cx))lain the circumstances 
connected with the Origin of the Association. 

"JTe public attention bus for many years been 
directed to the state of the law and its admini- 
stration. lVlany*imporl.ant changes have been 
made in both, some of which were highly bene- 
ficial, hiui others liave been hazarded without suf- 
ficient inquiry into the causes which had led to 
inconvenience or injustice, and without ade- 
quately weighing the eilect of the pro^iosed 
remedies. 

A course of crude, and exq^criTnental legis- 
lation, which unsettles the administration of 
the law, is injurious to tl)e interests of all 
dasses of society, and is i)eculiarly embarrass- 
ing attorneys and solicitors, wlio have to 
contend with the difficulties of a fluctuating 
and defective practice. In common, therefore, 
with the rest of the community, and indeed in 
a much higher degree, they are interested in 
promoting sound and well-digested amend- 
ments of the law ; and as the sole representa- 
tives appointed by the suitors, charged with the 
protection of their interests, and essential 
agents in carrying out whatever, in those im- 
provements, or in the general administration of 
the law, is of public utility, they might fairly 
expect that their experience should be con- 
sulted, their own position he maintained and 
improved, and their rights as a tirofession 
protected. 

The conviction that their just claims as such 


agents have been neglected, or rather unscru- 
pulously sacrificed, and that vigilance and 
united exertion were necessary for their de- 
fence, has long prevailed througliout their 
branch of the profession. 

To this conviction, the Metropolitan and 
Provincial Law Association owes its origin. 

11. The Committee then set forth the Proceed^ 

Ings ado|)tecl in lisiablishhiy the Association, 

On the llth of lud)., 1847, a meeting was 
held in London tt) take this subject into con- 
sideration. It was composed of a numerous de- 
putation from various IVovincial Law Societies, 
and a considerable raunber of solicitors resi- 
dent in tlie metropolis, and they came to a 
resolution, — "‘ That in rne present state of the 
legal })rofes.sioTi, measures should be adopted 
for raisirvg the character and position, and for 
])roTnotirig and supporting the interests of 
solicitors.’^ 

To deliberate upon these measures, and 
report the. result to a futTire meeting, a com- 
mittee was ap})ointed, who collected a large 
mass f)f information on tlie ])ast and present 
state of the ]>rofessiori, end the cncroaclnnents 
which luive been made, esTH‘cialJy in modern 
times, u|)on its rights and interests, and ulti- 
nuitcly upon the rights and interests of the 
client, and the committee mad(‘ ihclr report to 
a general meeting held on the 25lh of March, 
1<S47. 

After a full consideration of tljc Rcjiort, it 
was resolved, that an Association be formed 
“ for the purpose of promoting the Interests of 
Suitors, and the better and more economical 
administration of the Law, of ol>taining the re- 
moval of the many and serious grievan/;es to 
Solicitors, and through them to Suitors, and of 
maintaining the rights and increasing tbe use- 
fulness of the IVofession.’' “That the Asso- 
ciation be caffed •^^i'.>Metroj)olitan and Pro- 
vincial Law Association/ and consist of all 
Members of the Profession who contribute to 
its fund a donation of not less than 5/., or an 
annual subscription of not less than 
“ That the business of the Association be con- 
ducted until the first Wednesday in Easter 
Term, 18 a 8, by the Committee of Manage- 
ment, with power to add to their number, and 
to appoint Local Sub-Committees; and that 
future Committees of Management should be 
elected annually by the Members voting either 
in ])erson or by proxy.” 

The (vommittee of Management, on the 7th 
May last, issued an Address to all the Attorneys 
and Solicitors of England and Wales, explain- 
ing the objects of the Association. In conse- 
quence of this Address they received the names 
of a considerable number of Members, but not 
sufficient to justify, at that time, the adoption 
of immediate proceedings in furtherance of the 
various purposes of the Association.* They 
therefore circulated, in the month of August 
last, another Statement^ with a letter personally 
addressed to each Member of the Profession. 

This second Appeal produced a large acces- 
sion of Members both in town and country. 
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and thereupon a Meeting of the Committee of 
Management was held on the 29th October 
last, when adverting to the number and re- 
spectability of the gentlemen who had agreed 
to join the Association, and the fair probability, 
that when its objects were better known and 
appreciated, it would be stifl more extensively 
supported ; the Committee felt justified in de- 
claring that the Association Tvas then fully 
formed, and a Special Committee waAppointed 
to consider the objects which should be carried 
out f{>rthwith, and to report on the course of 
management which should be adopted. 

The Special (k)ininittee made their Report on 
the 22nd of November, and the Committee of 
Management held a further meeting on the 11th 
of December following, at which the Report 
was received ami adopted ; and the Committee 
proceeded to carry into effect such of the ob- 
jects stated in the Address of the 7th May, as 
appeared to require the earliest attention. 

'rhe first object was the extension of the As- 
sociation by ]>romoting the establishment of 
District or Local l^aw Societies throughout the 
kingdom. 

The gentlemen who had already joined the 
Association from the counties forming the 
Northern (Circuit, being sufficient, both with 
regard to nuinhers, residence, and means of 
inter-commiinication within that district, a Sub- 
committee, consisting of all the Members of the 
Committee of Management I'esident in those 
counties, was appc)inted for such of the pur- 
poses of the Association as could be effected 
locally; and Mr. John Sudlow, jun., of Man- 
chester, has been a])pointed the Honorary Se- 
«cretary yf the Association for that part of the 
kingdom. 'I’he Coinrnittee of Management, 
while they have seen with satisfaction such au 
accession of gentlemen from many other ])arts, 
as affords the prospect th«*M:>i:uer districts will 
speedily be furnished with distinct Sub-Com- 
mittees and Secretaries for local yiur poses, con- 
ceived that, for the present, the progress of the 
Association would be best promoted by the ap- 
pointment of one Committee for the rest of the 
kingdom, with power to add any Members of 
the Association to their numbers. This power 
will enable them to associate with themselves 
those gentlemen in all parts of the country, 
who may be willing to assist in the formation 
of the Sub-Committees, and the afipointment 
of Provincial Secretaries in other quarters ; an 
object which the C’ommittee of Management 
deemed of great importance, and are devsirous 
to accomplish as soon as circumstances will 
permit. 

III. They next proceed to the Information to 
be collected and Submitted to Parliament, 

The next and more extensive object was to 
adopt means for obtaining from the profession 
at large, and every other available source, full 
information on all the points which it might be 
desirable to hrihg under the consideration of 
parliament, whether affecting the general admi- 
nistration of the law, or the peculiar grievances 
of the profession ; and more especially to ob- 


tain accurate statements of such facts as it may 
be im|)ortant to establish before a Parliamen- 
tary Committee. 

It is obvious that these important subjects 
could he managed only by a judicious sub- 
division of labour. Sub-Committees have 
thereupon been formed, whose attention is di- 
rected to — 

1. Parliamentary Proceedings. 

2. Common Law. 

3. Equity. 

4. Conveyancing. 

5. The office and status of Attorneys, their 
rights and privileges ; and, 

6. What may be termed the grievances of 
the profession, particularly as it is affected 
by unjust and unequal taxai ion, by the en- 
croachments of unqualified persons, and 
the unsettled and inadequate scale of fees 
and emoluments. 

Rej)orts upon some of these points have 
already been made to the Committee of Man- 
agement, and will he afterwards adverted to. 

A Third Address was issued by the Commit- 
tee on the 11th Feb. 1848, which will be found 
in the Ap})endix. 

IV. The labours of the Committee of Manage- 
ment and its Sub-( committees are next stated, 

viz., 1st. La tv Bills m Parliament, 

While these inquiries were in progress, the 
Committee of Management have watched the 
several bills introduced during the present Ses- 
sion of Parliament affecting the Administration 
of the Law, and have given to such measures 
their best attention. 

A considerable jiroportion of these do not 
affect the interests either of suitors or practi- 
tioners, and with regard to the frest, the Com- 
mittee liave taken such measures as appeared 
to them useful and expedient. *’• 

I'he following measures may be brieffy no- 
ticed ; — 

In bills introduced by the Attorney and 
Solicitor-General relating to the duties of Jus- 
tices of the Peace, and regulating the holding 
of Courts of Special and Petty Sessions, tlie 
Committee are of opinion that provision should 
be made for appointing qualified Attorneys 
only to fill the office of Clerk to these (/ 0 #rts. 

Some of the clauses in the Bill for Promot- 
ing the Public Health were objectionable in 
their original form, as vesting the appointment 
of the Clerks of Parochial and other Public 
Boards in the Government, but the Bill has 
been amended, in this and many other particu- 
lars, whereby the appointment of such Clerks^ 
will be left in the hands of the local authorities. 

The bill to amend the procedure in respect 
of Orders for the Removal of the Poor appears 
to he unobjectionable in itself, but it does not 
remove the grievance existing under the Poor- 
law Acts, by which the Boards of Guardians 
may ajipoint unqualified persons to conduct 
their Legal business at the Petty Sessions, 
though they are prohibited from acting at the 
Quarter Sessions. 

Q 5 
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The Bill introdneed the Lord Chancellor 
for empovverinir certain officers not now author- 
ized to aciiiiiiiister oaths and take declarations, 
affords an opportunity for suggesting an im- 
portant improvement, viz. that all affidavits 
slionld be sworn and filed at the Record Office, 
instead of at a separate Affidavit Office, and 
that all Solicitors should be allowed to admi- 
nister oaths, as well in town as in the country, 
and without any special commission. These 
points have been considered by the E(juity Sub- 
Committee, and have also been attended to by 
the Incorporated Law Society. 

There is also a l>ill for abolishing some of the 
Offices in the Petty Bag of the Court of Chan- 
cery, the provisions of which are advantageous 
in several respects. ]st. It |)uts an end to 
some expensive sinecures. 2nd. It enables at- 
torneys and solicitors to practise in that office 
without the intervention of a side clerk ; and, 
3rd. The only remaining officer in this depart- 
ment miist be a duly (jualified aU.orney. 

The bills relating to Joint Stock Companies 
and the audit of Railway Accounts ap})ear to be 
useful measures, the former of which will pro- 
bably lead to valuable improv^ements in the 
practice of the Court of (Chancery, by introduc- 
ing into the Master’s Office a mode of proce- 
dure very similar to that in use before Commis- 
sioners of Bankruptcy. 

2nd. Defects in Equity Procedure, and Pro- 
posed Remedies* 

The Sub-Committee on tlie practice and 
course of proceeding in the Courts of Kquity 
have made a Report on that suV)ject, which has 
been maturely considered by the Committee of 
Management, and tliey proceed to set fortli 
some of the existing defects which have l)eeii 
pointed out, alid the improvements which they 
recommend. 

Tli^ delay and expense at present attendant 
on proceedings in the Court of Chancery are 
so great as to close its doors against all except 
the higher classes of tlie community. No 
honourable practitioner thinks of recommend- 
ing a suit unless for amounts not much under 
1 , 000 /. 

©wing to this defect of our judicial institu- 
tions, individual wrong is inflicted without 
red^lss, and fraiids as to trust property and 
offences against the most confidential rela- 
tions may be almost said to be encouraged by 
law, because permitted to pass with entire im- 
punity. 

The Committee wish it to be observed, that 
in whatever alterations they propose, one rule 
they have invariably kept in view, that of open- 
ing new methods of procedure without abolish- 
ing the old, ftirther thfui may be found to be 
essentially necessary ; such new methode to be 
by way of alternative, and not by way of 
substitutiem ; thus leaving it to experience 
to detennine the comparative vahie of each 
method. 

With regard to the praeiiee of the Court, 
they rec^mend,.^!. that, when all parties 
consent. Courts of Equity shal be at liberty to 
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exercise a jurisdiction on petition in all cases 
whatsoever, so as to supersede the t'xpenses 
of bills, answers, and evidence on interrog- 
atory. 

2. That the practice of allowing special cases 
for the opinion of the Court as established in 
the Courts of Law*by the Statutes 3 & 4 W. 4, 
c, 42, s. 25, should ho extended to Courts of 
Equity. 

3. Asl consequence that the practice of the 
Courts compelling in all eases, enquiries for 
parties or taking accounts should be greatly 
modified. 

4. That where all parties consent , a ])rimary 
jurisdiction should be given to the Master in 
all cases of equitable account, and that such 
jurisdiction should be absolute (subject to an 
ap])eal) or otherwise; that a jurisdiction be 
given to the Master to entertain the matter, 
without order of reference, but subject to 
confirmation and further direction by the 
Court. 

4. The same principle may be usefully ap- 
plied to all that class of cases on which a re- 
ference to the Master is almost of course ; such 
as compromising suits, arrangements when the 
parties interested therein arc not sui juris^ pro- 
posals for marriage of wards, and for sales by 
private contract. • 

5. Also primary jurisdiction for the appoint- 
ment of new trustees where there is no power 
of new fi])poiiitmeiit in the instrument creating 
the trust, or none capable of being exercised, 
and likewise to approve of maintenance and 
guardian for infants. 

6. Also to grant stop orders on funds in 
Court, and to authorize the Master fo inak^ 
such other orders as may be expedient in cases 
where the parties consent. 

To take the consent of married women to 
payments out to their husbands. 

With regard to the state of the Offices, the 
Committee suggest — The establiahmeiat of a 
thorough system of supervision of the Offices, 
so as to detect delays and negligence, and to 
supply to the Office the present want of motive 
to exertion, and to see that there is a sufficient 
Staff* in every Department for the due discharge 
of the Official Business. 

With regard to the mode of transacting 
Official Business^ — It ie recommended that the 
Record, Affidavit, Subpoena, and Report Offices 
be consolidated, and i\mt all documents now 
filed in the Examiner^s and Register’s Office, 
be filed there, and that the practice as to filing 
Records, Pleadings, Examinations, and Affida- 
vits be altered, so as to establish one Record 
Office for the .Court in which the Bill, Answer, 
and all the other proceedings in one cause, (not 
the Bill and Answer only as at present,) includ- 
ing Affidavits and other Evidence, Petitions, 
Orders, Reports, and all otiier Official Docu.- 
naents be filed chronologically, in a separate 
and distinct form, and bound in a separate and 
distinct volume, and indexed* by the name of 
the Testator, and otherwise, as well by Plaint- 
tiff’s and Defendant’s names» so that public 
reference may be easily had thereto* 
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A ffreat variety of needless and expensive 
forma might also be dispensed with by consent, 
such as the production of Original Wills in 
Court, Confirmation of Reports, double, or 
even treble Petitions to procure out of Court 
the money of married women. Subpoenas to 
hear Judgment, Bills of Revivor, and common 
Supplemental Bills (where, at law, suggestions 
on the Roll answer the same object). 

As to the Banking Department of the Court* 
— To require (as was done under the Slave 
Compensation Act, and is done in Ireland,) the 
Accountant-General to invest and accumulate 
Dividends from time to time, when once 
ordered, without application by the parties from 
half year to half year. 

To dispense, as is done by the Accountant- 
General ip Bankruptcy, with powers of at- 
torney (which are only necessary to pass legal 
estates,) and to require him to act on letters, 
or such other authority as may be sufficient in 
law to bar the party receiving, tlie solicitor 
verifying such authority. 

As to Evidence , — ^To extend the Common 
Law Rules regarding the Admission of Docu- 
ments to Courts of Equity. 

The Committee would also observe, that in 
all change of practice, the Solicitors, us the 
only members of the Profession jiersonally 
known to, and personally selected by the 
Suitors of the Court, and the only parties 
• personally entrusted by them as their confi- 
dential agents, and best acquainted with the 
details of practice, should in future be con- 
sulted. 

Sr^l. Proposed Improvements in Common Law 
Practice. 

The Committee have also taken into con- 
sideration the state o^the Pravi;ice and course 
of proceeding in tliT Common Law Courts, 
and would call the attention of the Mem- 
bers of the Association to some of the de- 
fects and inconveniences which impede the ad- 
ministration of Justice in those Courts, witli 
suggestions for improving the mode of pro- 
cedure. Some of tnose defects and inconve- 
niences may be removed by Rules of Court, 
but others will, probably, require the sanction 
of Parliament. In the Bill which may be 
brought in, if these suggestions are adopted, 
an Enactment should be proposed similar to 
that in the Law Amendment Act, 3 & 4 W. 4., 
c. 42 ; and the Chancery Act, 4 & 3 Viet, c. 52, 
by which the judges are authorized to make 
orders for the improvement of the practice and 
course of the proceeding which, if not revoked 
by a resolution of the Houses of Parliament 
within a limited time, have the force of an Act 
of Parliament. 

^ Gi;eat inconvenience and e.xpen8e are occa- 
sioned from the present practice of txying 
eaiiaes in Term Time, each of the several Com- 
mon Law Courts sitting separately. 

A larger number of causes is included in the 
daily list, than can usually be tried, and a 
second and sometimes a third day’s attendance 
becomes necessary. 


It is suggested, that a General Trial List 
should be made out each Term, in which the 
causes for all the Courts should he entered, 
and that one of the Judges should sit con- 
stantly to hear such trials, first in Middlesex, 
and next in London ; and when the Courts are 
removed to the locality of the Inns of Court, 
those sittings may be consolidated. 

A certain number of causes should be en- 
tered for each day, estimated by the average 
number usually disposed of, or .rather under 
tl^at average, for it is a much less grievance 
that the judge should rise an hour or two 
earlier, when he has gone through his list, than 
that the suitors, witnesses, &c., should be re- 
quired to attend a second day. Besides, there 
is danger that in order to avoid the expense 
and trouble of another attendance unjust com- 
promises may be submitted to or references 
take place, when a trial by jury is the fitter 
course. 

It is also suggested that one Judge should 
sit in Term Time to hear all Motions of a prac- 
tical nature without regard to the Court in 
which the Action may be brought. 

Great inconvenience arises from the present 
practice respecting Motions for New Trials 
which are confined to the first four days of 
Term, unless leave be given to move after- 
wards. 

It is suggested that Notice should he given 
of intended Motions for New Trials, that a List 
should be formed of such Motions, and that 
the Attorneys should enter the causes for which 
such Motions are to be made two days before 
each Term, and that the motions should then 
come on in rotation. 

The fictions which were invented to give ju- 
risdiction to the Common Pleas by the Writ of 
Quare Clausum fregit, and the Quo Minus in 
the Exchequer, having been abeiished, and 
uniformity of process established in all the 
Courts, the time seems to have arrived for 
making corresponding alterations in the Action 
of Ejectment, and adapting the proceedings to 
the true state of the question to be tried. This 
alteration is important not only for facilitating 
the proceedings, but to remove the jclifficulty 
which often occurs in regard to the recovery of 
costs. 

The valuable time of one of the J udges is 
taken up in hearing interlocutory ^)plications 
of a routine nature in the course oi an action, 
which might be efifectually disposed of by one 
of the Masters sitting at Chambers for that 
purpose, and such Master might also adini-* 
nister oaths and transact other formal busi- 
ness. At present a large mass of business is 
inconveniently crowded into a short space of 
time. 

The Committee propose that one of the 
Masters should hear all summonses relating to 
the practice of the Court, reserving questions 
; of Pleading and Evidence to be determined by 
one of the Judges. 

Notwithstanding the itnprovaments effected 
limder the Uniformity of Process Act, con- 
siderable dday, expense, inconvenience still 
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exist in the counties of Lancaster and Durham* 
where Mandates must be obtained from the 
Palatine authorities before the writs can be exe- 
cuted, 'J’his delay and expense* with the extra 
fees on interlocutory proceedings have been 
abolished in (Uieshire, and ought now to be re- 
moved from the other counties Palatine. 

At present it is held that the authority of the 
attorney to enter satisfaction for judgment is 
insufficient, and that every one of several plain- 
tiffs must give liis authority. It frequently 
happens that one of them is abroad or not ac- 
cessible at a time when satisfaction is urgently 
required, and delay and expense are unneces- 
sarily incurred. It is therefore recommended 
that the authority of the plaintifi’^s attorney 
should in such case be sufficient. 

The Committee further suggest that tht^ 
Channel Islands should be made accessible to 
the jurisdiction of the Courts at Westminster, 
and that effect should be giv’’en there and in 
Scotland and Ireland to judgments obtained in 
any of the Courts here, and in like manner the 
judgments of those Courts should be rendered 
available in the Ck}urt8 at Westminster as are the 
judgments of the Local Courts, and to a certain 
extent Decrees and Orders in (Chancery. 

Much responsibility which did not formerly 
exist attaches to the attorney, and much addi- 
tional expense to the client, in renewing the 
writs to ])reverit the operation of the Statute oi 
Limitations. It is pro])osed that instead of i 
renewal every four months, the writ if returned 
and entered on the Roll should continue in 
force for five years, provided it ]>e registered in 
a book to be kept for that pur})ose, and the 
registry should be renewable every succeeding j 
five yeai’H, if need be. * | 

The Rules of Taxation between party and 
party which formerly subjected the succcvssful 
])arty to aSnrge share of extra costs have been . 
considerably relaxed, hut not to the extent 
which appears to he just. It is submitted that 
the discretion of the Taxing Officers shoulcl be. 
extended. ‘ j 

The Sub-Committee have suggested various j 
other points of im|irovement in the practice of | 
the Court, but which in a General Report it is , 
unnecessary to detail. 

4tb. Phe Practice of Conveyan(dnr/ , 

With respect to the haic of Properly and the 
Practice of Conveyancing^ the Committee liave | 
but little to submit to the General Meeting, 
1^0 bill on these subjects has been brought 
during the ])resent Sessions into either of the 
Houses of Parliament; but the Members arc 
no doubt aware that Commissioners are sitting 
with a view to the relief of the burthens upon 
^d. 'Phe Conveyancing Sub* Committee, ibe 
Members of which reside in distant parts of 
the country, are not yet prepared with any 
; and considering the great im- 
portance, as well to the ]>ublic as the profes- 
sion, of any material change in that branch of 
practice, and more especially to provincial 
practitioners, the Committee of Management 
recommend that some more Members of the 
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Association, in different districts, be added to 
the Sub-Corn rnittee, in order that the fullest 
information may be obtained on the various 
parts of the subject, and the opinions of the 
profession in general collected thereon. 

[The other topics of the Report shall be stated 
in our next number.] 

MASTER PARKER’S PAMPHLET 

ON THE 

MASTERS* OFFICES. 


Thk Observations on the Offices of 
the Masters in Chancery, with Extracts 
from the Rooks and Notes of one of the 
Masters,” by Master Farrer, will be read 
with great inten-est and respect by all the 
jiraetitiouers in (ffiaiieery. The object of 
the Painpldtd will be best explained by the 
following very judicious Preface : — 

“ Some apology Is necessary for a publication 
such as the following by a Master of the Court 
if Chan(!ery. vSuth an apology is, it is to be 
hoped, to be found in the present state of pub- 
lic feeling with regarri to the Masters’ Offices, 
in the frec|iient suggestions made for tlie pur- 
pos^e of altering and improving them, and, 
above all, in the general deficiency of accurate 
knowledge of the business transacted in them — 
a deficiency naturally arising from its very mis- 
cellaneous character and from the want of pub- 
licity in the conduct of it. To supply in some 
degree this deficiency, is the principal object of 
the following ol>.servfitions, as well as the ex- 
tracts from jny books and notes aj)perided. 
The latter have" beeii^rfoade from time to time, 
as the questions arose, for practical purposes 
only, and without the remotest thought of pub- 
lication ; they arc, therefore, loose in language 
and argument. They are put forward simply 
and solely as illustrations of the nature of the 
questions whteh arise before the Masters, of 
the modes of [iractice by which the business in 
their offices is regulated, and the manner in 
which it is usually carried on. 

“ The inducement to publish these extracts 
in their jiresent form, arises from my wish to 
lay before the public a genuine statement of 
what goes on in a Master’s Office. To have 
re-cast or corrected the notes would have en- 
dangered my real object — a faithful representa- 
tion of the reality. 

If these Observations and Extracts are 
found to contribute any useful information, 
however trifling, upon a department of great 
and gl owing importance, I shall have attained 
the object I have in view.” 

We shall endeavour in our next number 
to give a full notice of the contents of tliis 
very appropriate, well-timed* and highly 
important work. 
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QUESTIONS AT THE EXAMINATION. 

Trinity Term, 1848 .‘‘ 

Bankruptcy, and Practice of the 
Courts. 

Fiat, 

What persons are liable to bankruptcy, and 
what persons are not liable ? 

State sliortly the proceedings for striking a 
docket and issuing a fiat. 

What proceedings take place at the meeting 
to open the fiat ? 

To what allowance is the bankrupt entitled 
under the fiat ? 

By whom is the solicitor to the fiat ap- 
pointed ? 

What lien for costs has the solicitor to the 
fiat? 

Assignees, 

At what time, and in what manner, are the 
assignees chosen ? 

What interest do the assignees take in the 
bankrupt’s f)roj)erty ? 

Does all the bankrupt’s property vest in his 
assignees, or are there any, and what, excep- 
tions ? 

W hat are the general duties of the creditor’s 
assignees ? 

By whom are the official assignees appointed, 
and what are their general duties ? 

Are the assignees personally liable to the so- 
licitor to the fiat if they have not funds in their 
hands ? 

The Bankrv2)t\^ Certificate, 

By whom is the Ijankrupt’s certificate granted, 
and does it require any confirmation ? 

How does the certificate affect the bankrupt ? 

Can uncertificated Jia.Tikrupt acquire pro- 
perty ? 

If 80, can he retain it against any, and what, 
person ? 

Criminal Law and Proceedings before 
Magistrates. 

Jurisdiction, 

Name the Supreme Court of criminal juris- | 
diction in England ? 

What is the exclusive jurisdiction of the 
Court of Queen’s Bench over the other Supreme 
Courts of Common Law at Westminster? 

State any exemptions of persons and crimes 
from such jurisdiction. 

State the nature and jurisdiction of the Court 
of Quarter Sessions : its duties, proceedings in 
it, punishments it may inflict, and appeal from 
its decisions. 

What is the Court of Petty Sessions — its na- 
ture and jurisdiction, the subjects usually 
brought, under its cognizance, and mode of 
proceeding therein ? 

[“ For the Questions on Common Law, 
Equity, and Conveyancing, see p. 206 , ante. 
We have subdivided several of the Questions, 
in order that the student may more distinctly 
ascertain their bearing.] 


Of the nature of Offences, 

How are offences which are subject to in- 
dictment at the suit of the Crown, divided in 
I the linglish law ? 

High Treason, 

What is the crime of high treason ? 

Mention the first Statute of Treasons, and 
the act confirming it and repealing all interven- 
ing statutes. 

State the offences, in different branches, held 
to be treasons, comprehended in those two first- 
mentioned acts. 

State the ofiences which have been declared 
to be high treason since the confirming act 
above-noticed, and which are so at the ])resent 
day. 

Mention any enactments having relation to 
this crime in the present reign, and their pur- 
port. 

Felony, 

What is felony in its general acceptation ? 

State how the term now applies. 

The punishment of death having been in 
many instances taken away, state some cases in 
which it still remains, and the statutes. 

Maliciotis Mischief or Datnage. 

State the nature of malicious mischief or 
damage. 

What is the principal enactment that pro- 
I vides against this class of oftences ? 

By whom, and in what manner, is the juris- 
diction under thaUenactment exercised ? 

State some of tlie different acts of malicious 
mischief which are felonies. 

Riot, 

State what are riots, routs, and unlawful as- 
semblies, and the powers of^ justices of the 
peace to suppress them. 

What is the mode of prosecution (or these 
ofiences, and punishment on conviction ? 

What is the Act commonly called the Riot 
Act ? 

State its provisions, and the duties of justices 
of the peace under it. 

Misdemeanor, 

Define a misdemeanor. 

State some instances of the offence, the 
modes of prosecution usually adopted, and the 
punishment. 

Conspiracy, 

Define the crime of conspiracy, the mode of 
prosecution for it, and the punishment. 

Principal and Accessaries, 

In what class of crimes are there accessaries ? 
In what none ? 

State the several kmds of accessaries. 

What was the general rule of the ancient 
common law as to the punishment of acces- 
sanes 

Has the Statute Law made provision for the 
punishment of accessaries ? 

Is this punishment the same as that of the 
principal or otherwise/ and state some in- 
stances? 



308 


Suggested Improvements in the Law^-^Tran^er of Mortgage. 


Vreventing Offences- 

Mention the statute which regulates the ex- 
hibiting articles of the peace. 

State the nature of these articles, the object 
of exhibiting them, and the mode of proceed- 
ing. 

Magistrates^ Ldability. 

How far are magistrates responsible for acts 
done in the exercise of their raagisteritil capa- 
city ? 

What is the mode of proceeding against them 
civilly or criminally, and in either case what 
notice are they entitled to — the object of such 
notice, and how may they avail themselves of 
it to put a stop to the proceedings ? 


.SUGGESTED IMPROVEMENTS IN THE 
J.AW. 

LANDLORD ANT) TENANT. 

Great losses are continually being sustained 
by landlords, in consequence of tenants remov- 
ing their goods, whereb)* tlie landlord is de- 
prived of his rent. 

It has occurred to me that if a clause was in- 
troduced into the act for the Relief of Insolvent 
Debtors, preventing tenants so defrauding their 
landlords from obtaining the benefit of the act 
until the rent was paid, it would operate most 
beneficially. A. 

TRESPASS. — DAMAGE FEASANT. 

As the law now stands, the occupier of land 
is entitled to distrain and impound cattle tres- 
assing on his land. It, however, too often 
appens, that ^Jthough the damage sustained 
does not exceed Ia-., yet the fanner most uncon- 
flcicntiausly puts on 20a., and the owner has no 
alternative but to submit to the imposition, in 
order to effect the restoration of the cattle, and 
this in a majority of cases, when the fault is the 
the farmer’s own, arising from the insufticiency 
of his fences. A reform, leaving the quantum 
of damages on the question to a magistrate, 
would be very useful and prevent litigation. 

IMPROVEMENT OF CHURCH PROPERTY. 

Various ecclesiastical bodies are lords of 
manors, of which copyhold lands are holden in 
the immediate vicinity of large towns, and ca- 
pable of great improvement, if built upon. 

ITie lords of the manor, being ecclesiastics, 
however, do not possess the power to grant 
licenses to demise for long terms to bind their 
successors ; the consequence is, the land is let at 
a grass-rent only. 

During the period Dr. Howley held the see 
of Canterbury, an act was obtained to remedy 
the defect, and to enable copyholders in the 
wnor of Lambeth, part of the see, to grant 
licens^ to demise for building purposes at 
gfvuad**rents, on a certificate of the annual 
vmue on oath of his Grace’s surveyor, so as to 
hind his successor. The result is an im- 


mense improvement of the copyhold property 
held of the manor in and near York Roaa, 
Lambeth. 

Prior to this act it was thought the Arch- 
bishop could not bind his successor ; the con- 
sequence was, no one would build on the land 
held under the see, as the copyholder might be 
subject to pay fines on the improved rent, and 
not on the ground-rent only, as at present. 

As such an act would be a general one no 
fees would be payable ; the expense, therefore, 
would be inconsiderable. Civis. 

TRANSFER OF MORTGAGE. 

7b the Editor of the Legal Observer. 

Sir, — Having received instructions to pre- 
pare the transfer of a mortgage in fee with 
power of sale,” I consulted Bythewood’s Con- 
veyancing, vol. 8, 2nd ed., by Parken and Stew- 
art, for a precedent, and found at page 203 a 
form of transfer, in which, after the assignment 
of the debt follows a power of attorney to sue 
for mortgage debt, and exercise ])Ower of sale, 
&c. I am, on reading this precedent, thrown 
into a state of perplexity. 

1st, Because I have always understood tliat 
by the mere transfer of the mortgage and as- 
signment of the debt, the covenants for pay- 
ment, power of sale, and every right and power 
originally vested by the mortgage in the mort- 
gagee, were transferred to and became vested 
in the transferee in his own right without such 
covenants, and power of sale being contained 
in such transfer; whereas in the precedent 
alluded to there is a power of attorney*for the^ 
express purpose of enabling the transferee to 
exercise tliose powers in the name of the mort- 
gagee. 

2ndly, Because, as a power of attorney ceases 
on the death of the j)rincipal, I cannot see of 
what practical use it would be of in nine cases 
out of ten. 

3rdly, Because the introduction of a power 
of attorney causes me to doubt, whether on the 
transfer of a mortgage, the transferee possesses 
all the remedies by sale, suit, or otherwise, pos- 
sessed by the original mortgage by virtue of 
such transfer, or whether a power of attorney 
to sue, &c. in the name of the mortgagee is 
necessary. I find that this power is not given 
In other precedents of minor authoiity. 

If the right to sue, sell, &c. in his own name, 
vests in the transferee on the execution of a 
deed of transfer not containing a power of at- 
torney, why is tlie power introduced into the 
work before alluded to ? It has caused doubts 
to arise in my mind that would never have had 
existence ; it might very fEurly cause a student 
or young attorney to set no higher estimate on 
a mortgage debt than attaches to a chose in 
action, which on its assignment would require 
the power of attorney to enable the assignee to 
sue in the name of the assignor, because he 
cannat by hw sue m Ms own name. 

A Young ATToasTEY. 
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SELECTIONS FROM CORRESPON- 
DENCE. 


COMMUNICATIONS IlJiTWEIflN COUNSEL AND 
WITNESSES. 

1 ADMIT that it is not usual for counsel to 
communicate direct with witnesses, yet it is by 
no means uncommon. I remember one of the 
leaders of the Northern Circuit, afterwards a 
judge, having a witness before him at a con- 
sultation. 

J subjoin also an extracrt from Sir Samuel 
Romilly’s Diary of 1805, where it appears, that 
as counsel for the then Prince of Wales, he ex- 
amined Lady Douglas on the charge against 
the Princess of Wales. 

Dec. ,31. — I saw Lady Douglas with Sir J. 
Douglas, Lord Moira, and Lowten,* at Low- 
ten’s Chambers; Lad}* Douglas answered all 
cjuestions put to her with readiness, and gave 
her answers with great cr^dness and self-pos- 1 
session, and in a manner to impress one ver}'^ j 
much with the truth of them. i 


SIR SAMUEL romilly’s OPINION OF SER 
JEANT HILL. 


consulted him, he would pour forth the trea- 
sures of legal science without order or dis- 
crimination. He seemed to be of the last order 
of lawyers of Jiord Cokers time, and he was the 
last of that race. For modem law he had a 
supreme contempt, and I have heard him ob- 
serve, that the greatest service that could be 
rendered to the countVy would be to repeal all 
the statutes and burn all the reports, which 
were of a later date than the revolution.’^ — Life 
of Sir Samuel Romilly, vol. 1, p. 52. 

i INCORPORATED LAW SOCIETY AND THE 
j CONDUCT OF THE PROFESSION. 

j Doubtless many advantages have resulted 
. from the Incorporation of this Society — the 
• profession has most decidedly been improved 
by it — more howTver remains to be done, and 
it has occurred to me that if a nummary juris^ 
diction were vested in the governing body to 
investigate any charge or complaint against any 
member of the profession, and to suspend, pro- 
secute, or otherwise punish him for misconduct 
to a limited extent, and subject to appeal, it 
would be productive of great benefit, as well to 
the public as the profession. X. Z. 


^The circuit,” (i. e., tlie Midland Circuit, 
which Sir Samuel went in 1784,) “ did not, in- 
deed, when I joined it, appear to be overstocked 
with talent. At the head of it, in point of rank, 
though with very little business, was Seijeant 
Hill ; a lawyer of very profound and extensive 
learning, but with a small portion of judgment, 
and without the faculty of making his know- 
ledge useful. On any subject on which you 

Mr. Lowten, it is scarcely necessary to say, 
was an eminent solicitor. — Romilly’s Life, vol. 
1, p, 446. 


CONVEYANCE WITHOUT CONSIDERATION. 

A, dies seised of a freehold estate, which 
he devised to his niece Anne. She has a sister 
Mary, married to John Cox, who persuades 
Anne, the devisee, to relinquish the x>roperty 
under a pretence that it was intended for his 
wife. Anne accordingly levies a fine about 10 
years ago, and conveys the property to Cox 
and wife, but vMhout any consideration. Is 
such a transaction valid, and can it be set aside 
on a bill filed in the Courts of Chancery? 

Civis. 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BARRISTERS Of THE SEVERAL COURTS. 


Eartr Cl^anccnor. 

In re Westbrook, July 7, 1848. 

LUNACY. REMUNERATION TO COMMITTEES. 

The general rule is, that a comanittee of the 
estate of a lunatic is not to have any 
allow aitde for his time or trouble, and the 
circifmstanees must be very special to 
induce the Court to depart from it. 

This was a petition praying for the confir- 
xnation of the Master’s report, relative to the 
grant of certain leases of bouses belonging to 
the lunatic’s estate, and it prayed for a refer- 
6nce*to the Master, to inquire whether it would 
be proper that any and what allowance should 
be xnaoe to the committee of the estate for his 
troifole and expense in receiving the rents of 
the lunatic's properly and uana^png bis estate, 
or that he mmht ap^nt a receiver. 

Mr. 8 . itftMsr, for the petition, stated^, that 


the property consisted princijially of hou^ 
I situate in various parts at a considerable dis- 
I tance from each other, and let to nearly 40 dif- 
I ferent tenants, at rents amounting to 1,200/. a 
i year, so that the trouble and expense of receiv- 
i ing the rents and managing the property were 
very great. The committee therefore proposed 
that he should either be allowed a commission 
of 5 per cent, for managing the property, or 
that a receiver should be appointed. The 
surplus income, after providing for the allow- 
ance made for the lunatic’s maintenance, was 
upwards of 400/, He cited Esepmte Fermor, 
m re Errington, Jac. 404 ; In re Errington, 2 
Russ. 567 ; SheUbrd on Lutiacy, 2iid ed., 
* 228 . 

Mr. hemin for the next of kin. 

Mr. Southgate for the heir at law. 

The Lord CAonee&r taid« it co^d not be 
for tibe benefit of the lunatic’s e^te that the 
committee should be paid for receiving the 
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rents, and asked whether, in the event of the 
allowance not being made, the committee would 
retire ? His counsel not being instructed upon 
this point, the petition stood over. 

July jr).“The petition was again brought on 
this morning, when Mr. Miller stated, that if 
appeared by the committee’s affidavit that he 
had accepted the office at the request of his 
mother and sister, who were the sole next- of 
kin, and under the impression that he was to 
be allowed a fair remuneration for his trouble, 
and he therefore should decline to act unless a 
proper cJ^ommission were allowed so as to cover 
nis expenses, or unless a receiver were ap- 
pointed. 

The Lord Chancellor said, hti wished it to go 
forth to the public, that committees of the 
estate of lunatics were not to he? allowed to de- 
rive any benefit from their office, and that it 
was against the rule of Court to allow them 
any remuneration. As the committee in this 
case stated, he was only desirous of being reim- 
bursed his expenses, he should order a reference 
to the Master to inquire what expenses the 
committee incurred in collecting the rents and 
managing the property, and to make him an 
allowances in respect thereof, but not exceeding 
bU per cent, on tlie income. 

SHam Cdurt* 

Serde field v. Thacker, May 15, 184S. 

RE V l>: R EN C E . C ONTE M PT * NOT! C E . 

No notice is requisite hfj'oreissumg an attach^ 
ment to enforce a waiver where the time for 
answering has expired* But whore a plain- 
tiff, during a reference to appoint a re- 
ceiver y made wi^h a view of putting an end 
to the cause, issued an attachment, ivitliout 
previous notice, against one of the d(f end- 
ants, the Court discharged the attachment, 
and made the plamtiff jjay the costs. 

This was a motion to discharge as irregular 
a writ of attachment issued for want of an Sn- 
swer, and to restrain the Master from proceed- 
ing with a reference made to him under the 
following circumstances : — The pei’vSon against 
whom the writ had issued was the principal 
defendant in the cause. The time for him to 
answer expired on the ()th of April.; hut, in 
consequence of negociations for putting an end 
to the cause by appointing a receiver, no an- 
swer had been put in. A reference had been 
made to the Master to -appoint a receiver, and 
proceedings were in progress under it, when 
the plaintiff, without notice, issued the writ in 
question. On this, one of the co-defendants 
objected, that the defendant against whom the 
writ had issued could not be Iieard before the 
Master until he had purged his contempt. 
The plaintiff’s solicitor assented to this propo- 
sition, which seemed to have been admitted by 
the defendant without argument, and in con- 
sequence the present motion was made, 

Mr* Roupell and Mr. Matins for the motion. 

Mr. Cankrien, in the absence of Mr. Turner, 
contended that no notice was requisite before 


the writs were issued, and therefore they were 
not irregular ; and that the contempt was not 
really a good ground for stopping the proceed- 
ings before the Master. He cited King v. 
Bryant, 3 M. & C. 191 ; and Wilson v. Bates, 
3 M. & C. 197. 

Lord hang dale said, he was sorry to see 
such proceedings, but he did not think the 
attachment was technically irregular. Certainly 
it was not imperative upon a plaintiff to give 
notice of his intention to enforce an answer by 
attachment, and he did not gather that any 
active means had been used to induce the de- 
fendant to think that an answer would not be 
required. But the circumstances of the case 
were such as to induce a belief that no answer 
would be called for, and the defendants ought 
not to suffer for having acted on this belief. 
The conduct of the plaintiff’s solicitor was 
somewhat strange : he now said that the ob- 
jection taken before the Master was bad, and 
yet he liad assented to it. Hut a.s no wilful 
deception appeared to have been practised, he 
thought it would be sufficient to disebarge the 
attachment. The ])laintiff must pay all the 
costs, and the defendant have three weeks’ time 
to answer. 

!£r{cc»Cf)muclIar 0f (Englaiiir. 

In re Camac, June 10, 1847. 

CONSTRUCTION OF WILL. MAINTKNANCE- 

A testator directed the dividends of a sum of 
stock to he paid to a father for the main-- 
tenance of his daughter until she attained. 
21 or married with consent. She niorried 
under '2. ] , and without consent : Held, 
the cofistruction of the will, that she was 
entitled to the dividends which accru'd, fte- 

tween her marriage anA her attaining 21, 

• 

Sir W. Cam AO, by his will, dated in 1835, 
gave 8,000/^. to his trustees, to invest and pay 
the. dividends to bis brotlier John Camac the 
elder, until John (^ainac the younger, the only 
son, and the only daughter of the said John 
Carnac, should*, as to the said son, attain the 
age of 2 1 years, and, as to the said daughter, 
attain that age or marry with the consent of 
the said John Camac the elder. Such in- 
terest and dividends to be received by his said 
brother, and be applied by him in the mainte- 
nance and education of the said children, and 
when and as soon as his said nephew should 
attain such age of 21 years, or his niece should 
attain such age or be married with sucli con- 
sent as aforesaid, upon trust to pay and 
transfer one moiety of such sum of 8,000/., or 
the stocks and funds in or upon which the 
same migfjt be invested, unto each of them his 
said nephew and niece, to and for his and her 
own proper use and benefit ; and in case hih said 
nephew should die under the age of 21 years, 
or his said niece should die under that age or 
unmarried, then he gave and bequeathed the 
moiety of him or her so dying linto the sur- 
vivor of them.” And in case both Lis said 
nephew and niece should die under the said 
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age and unmarried, then he directed his West^vood for her life, and after her decease 
trustees to jray the interest and dividends to to divide the said sum of 1,000/. among her 
his said brother for life for his own use and children as therein mentioned, but in case she 
benefit. On the 10th of Jan., iS42, the niece should die without having any issue, then upon 
married without her father’s consent, and in trust to pay and divide the said sum of 1,000/. 
August, 1843, she attained 21. The nephew equally between and amongst his, the testator’s, 
died under 21. The trustees of the will paid son% Thomas, Richard, and John, share and 


the money into Court under the Trustee Act, 
10 & 11 Viet. c. The trustees of the niece’s 
marriage settlement now presented a petition 
for payment of the money to them, and iujues- 
tion was raised whether they were entitled to 
three dividends which acc-rued between her 
marriage and her attaining 21. 

Mr. James Parker, for the petition, con- 
tended that the trustees were entitled to these 
dividends. 

Mr. Humphrey^ contra, urged that the fund 
was given to the father to increase his means 
during the minority of the children, and he 
took it without any ]iM])ility to account for the 
manner of applying it, provided lie acted to- 
wards his children as a parent should do. 
Hadow V. Hndow, q Sirn. 438. 'The daughter 
by eloping had ])ut an end to tiie trust for 
herself by her own act, and therefore lier 
trustees con hi not liave any title to the 
divideiuLs which accrued after that act, neither 
ought the income of the fatker be allowed to 
be diminished by the act of elopement. Jiowden 
V. Lain<j, 11 Sim. 113; Camden v. Benson, 
cited in Con oily v. Farrell, 8 Ueav. 550. 

The Viae-Chancellor, after reading the clause 
in the will, said, there was an ex[)ress direction 
that in a particular case, viz., of t]\e (laughter 
dying unmarried and under 21, the dividends 
shouid be paid to the father: the present was a 
case wvvliere the event eontemj)lated did not 
happen, and lui was therefore of opinion that 
the dividends remained the jiropcrty of thi 
daughter, and must be j>aid to thev parties who 
were entitled under tlierthiiighter’s settlement. 

ittct-dbanrcllov Bntgljt 3iJrurc* 

HinchcliJJe v. Westwood, Monday, March 6, 
I84S. 

WILL. — CONSTRUCTION. — LEGAL PERSONAL 
REPRESENTATIVES. 

A testator gave 1,000/. to trustees, upon trust 
for A, B./or iife, and after A. BJs death 
without issue, for the testatoPs three sons 
equally j and he declared that if any of the 
three sons should die in A, B Js lifetime, 
his or their share or shares should be paid 
to his or their legal personal representatives. 
Two of the SGjts died in A. l\fetime. 
Held, that the executors, and not the next 
of kin, of such so7is were entitled to re- 
ceive the shares. * 


share alike ; and in case of the decease of all 
or any of his said sons in the lifetime of the 
said Mary Westwood, then he gave the share 
or shares to become due upon the contingency 
aforesaid of him or them so dying, to his or 
their legal personal representatives. On the 
28th of June, 1829, the testator died, leaving 
Mary Westwood and liis three sons surviving. 
Richard died in March, lS3i), having, by his 
will, dated in January preceding, a])j)ointe(l his 
wife Susannah, and J. Callurn, executrix and 
executor thereof, and he also left an only child, 
his sole next of kin, surviving. John died in 
Oecemher, j842, having, by his will, dated in 
September, 1837, appointed executors, who 
renounced ]>rohate, and accordingly admini- 
stration, with the will annexed, was granted by 
the i'kadcsiastical Court. Mary Westwood 
died in March, 1840, without ever having been 
married, and Icavang Thomas, the only other 
sun, her surviving. In consequence of con- 
flicting claims having been made by the exe- 
cut(jrs and the next of kin of the deceased sons 
to the two-thirds of the 1,000/., the executors 
and next of kin of Richard and John made 
conflicting claims to the two-thirds of the 
1,000/., to which Richard and John would, if 
living, have been entitled. This suit was 
therefore instituted by the surviving trustee, for 
I the purpose of having a declaration to whom 
such two thirds belonged. 

Mr. De Gex for the plaiutifl*. 

Tl" 7', S. Daniel, Craig, Schomherg, 
and JMetcatfe, for the deferidalits, who cited the 
following cases: — Palin v. II ills, I IMyl, & K. 
470 ; Cotton V. Cotton, 2 Bea. (>7 ; Bridge v. 
Abbot, 3 Bro. Ch. Ca. 224 ; Price v. Strange, 
() Madd. 159 ; and Smith v. Barneby, 2 Coll. 
728 . 

His Honour said, that it seemed to him that 
the only plausible argument in favour of the 
construction for the next of kin was, that upon 
the construction for the executors, the clause 
was wholly superfluous, because the gift would 
have had the same effect if the words had been 
wholly omitted. It did not appear that that 
argument was enough of itself to displace the 
plain and proper meaning of such words as 
legal personal representatives.^’ The words 
were too strong to be so got rid of. There 
were here both the words “legal” and “per- 
sonal ” representatives. It required prodigious 
force to surmount the strength of the union of 
those two words. 


Thomas Westwood, by his will, dated in 
March, 1827, gave 1,000/. to H. Downing and R. 
Westwood, their executors and administrators, 
upon trust to place the same out at interest, 
and to pay the interest, dividends, and annual 
proceeds thereof from time to time to Mary 


Volans V. Carr. Saturday, March 18, 1848. 

LUNACY. — vice-chancellor’s JURISDIC 
TION. 

An infant entitled to dividends was found 
lunatic in the United ^dtes of America, 
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tmd this br&nch fif the Court ordered the 
oame to be paid to kis mother for bis wp^ 
port, without requiring m applicatim to 
oe made to the Lord Chancellor. 

The Master, by liis renort in this suit, found 
that fill the plaintiffs, wno were infants, and 
entitled to a fund in Court, liad, with one* ex- 
ception, resided with their mother, Sarah 
Volans, who had maintained them, and that 
out of her income she was only able to do so 
in a very humble manner, and could not afford 
them an education suitable to their fortunes 
and ex})ectations in life ; and the Master stated 
his Dplnion that the whole income of the 
fortunes of her children oufjht to he paid to 
the mother until they should respectively 
attain the age of 21 years. The Master also 
found that Benjamin volans, one of the plain- 
tiffs, was then, and had been from his birth, a 
lunatic and of unsound mind, and that he was 
resident in the United States of America, where 
a commission de lunafico inquirendo had been 
duly issued and executed according to the laws 
of those States, under which commission he 
was, on the ptJi day of May, 1846, duly found 
and declared a lunatic, and the said Sarah 
Volans, his mother, Benjamin Wheater, and 
David Wheater, all of Oswegatcliie, in the 
County of St. Lawrence, in the State of New 
York, were duly appointed committees of his 
erson and estate, hut that no such commission 
ad been issued against him in this country. 
The Master’s report was confirmed. 

Mr. Terrdl, on behalf of the plaintiffs, ap- 
plied that, under these circumstan(*es, the in- 
come of the lunatic’s share might he paid to 
the mother for his support. When, on a 
former occasion, the matter was before the 
Court, it had been proposed that this share 
should be paid tp a separate account, and an 
application be made to the Lord Chancellor, 
lie subw^itted that the Vice-Chancellor had, 
under the general jurisdiction, power to make 
the order at once, without incurring the ex- 
pense of going before the Lord Chancellor. 

His Honour said, that he had no douSt but 
that this being in a cause this branch of tlie 
Court had jurisdiction to make an order at 
once, without the parties having the expense of 
carrying; the lunatic’s share to a separate ac- 
count, and then presenting a petition to the 
L(M*d Chancellor. The dividends of the 
lunatic’s share might be paid to the mother^ 
she undertaking duly to apply the 8ame« 

Ibis undertaking was given, and the order 
was made accordingly. 


Oactn’ss Vftretr- 
(Before the Four Judges^) 

Doe d. The Earl of Shrewsbury v. Keeling. 
Trinity Term, 1843, 

B^UCTMENT.— KVmSKCft. — dckh coking 

from PROTBIt CUSTODY, 
in an action of ^ectment, m aoent for 

tieieseor^the jOurniiSr, who kmi m hU 


possession a lease for Iwes of certain lands, 
which expired in 1 . 846 , attended at the 
Circuit town, but was absent the day the 
trial. The attorney for the plaintiff stated 
he cut open the carpet l/ag belonging to W. 
and tooi: out a deed, which he prtydwced. 

Held, that there was sufficient ]>rimA facie 
evidence that the deed had come from a 
proper place of custody. 

This was an action of ejectment tried at the 
last Spring Assizes for the county of Stafford, 
before Mr. Justice Patteson. I he defendant 
had been in possession of the lar4d sought to be 
recovered in this action for more than forty 
years, but it was contended, on the part of the 
lessor of the plaintiff, that it formed part of 
lands leased by the Earl of Shrewsbury to one 
John Smith, which lease (made in 1776) ex- 
pired in 1846. In order to prove this lease, a 
person named Ward, a land agent of the Earl 
of Shrewsbury, was called, but did not ap- 
pear. It w5s proved lie had been at Stafford 
the day preceding, but no reason was as- 
signed for bis absence. The attorney for the 
Earl of Shrewsbury was then called, who pro- 
duced the lease, which he said he had got pos- 
session of by cutting open a carpet bag belong- 
ing to Ward; be also said he had seen the 
lease in Ward's possession in 1846, soon after 
the expiration of the last life. It was contended 
on the part of the ])laintiff, that the custody of 
Ward, the agent of the ISarl of Shrewsbury^ 
was the custody of the Earl of Shrewsbury 
himself. Mr. Justice Ihitteson was of opinion 
that it did not sufficiently appear from whence 
Ward got possession of the deed, and the 
plaintiff was nonsuited. A rule nisi was after- 
wards obtained for a new trial, on the gtound ’ 
of evidence having been improperly rejected. 

Mr. Wkntely and Mr. Greaves showed 
cause. The^deed must appear to come from 
the proper custody. Tn the absence of Ward, 
there was nothing to show from whence he ob- 
tained the deed, or that he was the ])erson in 
whose custody the deed was properly deposited. 
The case rested entirely on tlie production of 
the deed, and no explanatory evidence was 
given of occupation or rent paid under it. 
Jacobs V. 'Philipps, Evans v. Rees,^ Barnes v. 
Mawson,^ Swinnerton v. The Marquis of Staf- 
ford/^ 

Talfourd, Serjeant, and Mr. JVtdtmore, in 
support of the rule, contended that, under the 
circumstances of the case, the deed ought to 
have been admitted in evidence. In JDoc v. 
Samples,^ Mr. Justice Coleridge said, It is 
sufficient that the custody be one which may 
be reasonably and naturally explained, though 
not the strictly proper custody in point of law.” 
Ward was shown to be agent for the Earl of 
Shrewsbury, and the deed was taken from his 
custody. Rex v. Netherthong^ 

Lord Denman, C. J. I think the evidence 


• 8 €1. B. R. 1 58. 10 AdoL & SaKs, 151. 

^ 1 M. & S. 78. ^ 3 Tacunt. 91. 

• B Adol. & Eflis, 151. ^ 2 M. & S. W. 
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adduced at the trial was suiBcient to allow this 
instrument to be read. The incKnation irf the 
Courts in the recent cases has been in faYOur 
of the production of instruments, and I am of 
opinion we ought to be liberal in admitting 
them where no suspicion arises as to their 
authenticity. 

Mr.. Justice Patteson, I believe I was too 
strict at the trial in rejecting this evidence. 

Mr. Justice Wightman. This instrument 
would properly be in the custody of the lessor, 
the Earl of Shrewsbury. It was produced 
from the custody of Ward, who was shown to 
be the agent in respect of this property, and I 
think it comes within the rule laid down by 
Tindal, C. J., in the case of the Bishop of 
Meath V, The Marquis of Winchester — ‘‘These 
documents were found in a place in which, and 
under the care of persdns with whom, papers 
of Bishop Dopping might naturally and reason- 
ably be expected to be found ; and that is pre- 
cisely the custody which gives authenticity to 
documents found within it ; for it is not neces- 
sary that they should be found in the best and 
most proper place of deposit. If documents 
continued in such custody, there never would 
be any doubt as to tiieir authenticity ; but it is 
when documents are found in other than the 
proper place of deposit that the investigation 
commences whether it was reasonable and 
natural, under the circumstances in the parti- 
cular case, to expect that they should have 
been in the place where they are actually 
found ; for it is ofiviaus that, whilst there can 
be only one . place of deposit strictly and ab- 
solutely proper, there may be various and 
many that are reasonable and proper, though 
► differipg degree, some being more so, some 
less ; and in those cases the proposition to be 
determined is, whether the actual custody is so 
reasonably and properly to be acj;ounted for, 
that it im])resses the nH«d with the conviction 
that the instrument found in such custody 
must be genuine.^’ 

Rule absolute. 

Guurt 0f 

Steoens v. Jervis. June 12, 1848. 


question here was, whether this was a good 
ea within the stat. 1 & 2 Viet. c. 110, s. 80. 
e contended that the liability to pay the pre* 
minms could not fall within tlie words of that 
section, and cited Bmmett v. Burton^ 12 Ad. & 
E. 657, 4 T. & L. 313, S. C. ; Fletcher y . Turk, 
13 Law J., Q. B. 43, 8 J ur. 186, S. C. ; Toppin 
V. Field, 4 ft. B. 386. 

Ball, contra, admitted the difficulty which 
was presented to him by the case of Fletcher v. 
Turk, and should have considered himself 
bound by that case, but that no reason was 
there given for the judgment, which was ap- 
parently o]iposed to the spirit of the act. The 
object of the legislature was, to make all the 
property, present and future, liable to the 
claims of the creditors ; the wonls of the 37th 
section were, “ Jill the real and ])ersonal estate 
and effects, except the wearing aj'.parel, bed- 
ding, and other such necessaries of such 
person and his family,’^ &c. ; “ and all future 
estate, right, title, interest, and trust of such 
person in or to any real and personal estate and 
effects within this realm or abroad, which he 
may purchase, or which may revert, descend, 
be devised or bequeathed, or come to him 
and by the 37th section, “ all debts due ar 
growing due ” are vested in the assignee. This 
was clearly a debt growing due. [^Jilderscm, 
B. How can it be valued ?] He referred to 
the judgment of Chief Justice Tindal, in JSa?- 
parte Tindal, 8 Bing. 402. [Alderson, B. I 
have no doubt the contingency arising out of a 
man’s life may be calculated, but how can you 
value the chances of his paying the money ?] 
The defendant was not jdaced in any difficulty 
in that respect : under the statute all the pro- 
perty is to be given up, and the Commissioners 
must arrive at the value as well as they can 
under the 80th section, which directs that the 
Court shall ascertain the valml. 

Pollock, C. B. This point is expressly de- 
cided in Fletcher v. Turk : the plaintilPis there- 
fore- entitle^d to our judgment. 

RoJfe, B. The breach here is not exactly 
the same, though within the same principle. 

Alderson and Platt, BB., concurred. 

, Judgment for the plaintiff. 



INSOLVENCY.— PLEADING THE STATUTE. 

A plea of a discharge under the Insolvent 
Debtors^ Act is no bar to an action for pre^ 
tniums and interest falling due upon a 
policy of a life insurance subsequently to 
such discharge, 

'Declaration on covenant to pay principal 
and interest on premiums of insurance during 
the coistinuance of the security. Breach, non- 
payment defendant, whereby plaintiff was 
compeHed to p^, ftc. Plea of msolurency be- 
fore payments mcame due. Demurrer, the 
pSaa was* no answer to an action for the pay- 
ment of premimuB of insurance which had 
ariaeii due since msolvency. 

Woolrych, in mppast ^ demttrrar. The 


CPourt 0f aSanSrupU®. 

In re Anderson, August 1, 1848. 

TRADER DEBTOR^S SUMMONS. — INSUFFI- 
CIENCY OF AFFIDAVIT. — WAIVER. 

A trader summoned under the stat o & 6 Fief, 
c. 122, is bound to make any objection fo 
the affidavit of debt upon the return of 
summons, and if not taken at that time it is 
a waiver of the objection. 

An objection to an affidavit on which the sum-* 
mons against a trader is founded, comes too 
late when the trader appears to dilute the 
adjudication under the 6 ^ 6 Viet, c, 122» 
s, 23. 

Ann AjmsBEON, who eanriad on bnskMaa 
a a hoenaed amtnaBer, waa aariwA ndth a trader 


8 10 BULILA, 331. 
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debtor’s Ruiomons under the act 5 & 6 Viet. c. 
122. The affidavit on which the summons was 
founded, stated the delit to be for ^oods sold 
and delivered, hut it omitted to show that the 
goods were soJfl by the summoning creditor. 
The summons was returnable on the 14th June, 
and tlit^ ])ankruj>t did not ap^iear personally on 
that day, but attended by her attorney, who de- 
sired that the time for her appearance to the sum- 
mons should lie extended, on the ground that 
she WHS attending at the Old Bailey, under re- 
cognizances at a criminal trial. Upon this 
ground, the summons was adjourned until the 
iGth June, and on that day there was a second 
application for afljournrnent, whicli was granted 
till the 19tU June. On the 19th June there 
was a further ajiplication for an adjournment, 
on the giound that the debtor was still attend- 
ing at the Old Bailey, l)ut the CHirnmissioncr 
refused to accede to this apj)licatioii. and the 
summoning creditor afterwards and in due 
time, sued out a fiat, the act of bankruptcy 
being, that ilie trader had laiied to ap])ear jis 
directed by the summons. 

'idle bankrupt having been scr\'ed with a 
copy of the adjudication, gave notice of her in- 
tention to dispute its validity. 

Mr. /iskirrsf. now ajipeared as solicitor for the 
bankrupt, and contended, that there was no 
sufficient act of bankruptcy to maintain the 
fiat, lie admitted that tlie banlirupt had not 
complied with the requisitions of tlie ,5 & (> 
Viet. c. 122, s. 13, by a])pearing to admit or 
deny the. debt, l)ut submitted that she was not 
called upon to do so, as the affidavit was a 
nullity, and all the proceedings founded on it 
wei*e invalid. The 11th section of the act re- 
quired, that the creditor should file an albdavit 
of debt in tiie form given in tlie schedule to the 
act, which form requires, tliat the debt shall be 
stated with certariiity and precision. By the 
25th of the General Rules and Orders in Bank- 
ruptcy, (?^'ov. 12, 1842,) the degree of certainty 
and precision required by that affidavit, was 
defined to he such as was then required in an 
affidavit to hold to bail. Now, it was esi^ential 
to an allidavit to hold to l)ail for goods sold, 
that the goods were sold by the plaintiff, and 
at tlie request of the defendant. 

He cited She/den v. Baker, 1 T. R. 83; 
Young V*! Gat tie, 2 M. & S. 003 ; Cathrow v. 
Hugger, 8 East, lOO ; Tag lev v. Forbes, 11 
East, 315; and Tucker v. Boole, 9 Barn. & 
Gres. 543. 

Here, however, the affidavit omitted the 
allegation that the goods were sold by the 
creditor, which lie submitted was a fatal 
defect. 

Mr. Commissioner Fane. I am of opinion 
that there is a good act of bankruptcy to sup- 
port this fiat. The reason, as I conceive, why 
in the Common Law Courts such extreme ac- 
curacy was required in an affidavit to hold to 
bail was, that the debtor was not allowed to 
contradict it or make any defence whatever to 
it. It was conclusive upon him, and if the af- 
fidavit were ever so false, he was obliged to go 
to prison or give ball. That reason has no ap- 


plication under this act, for under this act the 
defendant may swear, that he believes he has a 
good defence, (a dangerous oath by the way to 
be permitted,) and the creditor’s proceeding 
drops to the ground. If, therefore, this case 
turned upon the “certainty and precision ” re- 
quired by the act, without the rules, 1 should, 
having regard to the power given by the act to 
the (iefeudant to meet the case against him, by 
bis own almost uncontrolled oath, consider the 
“ certainty and precision ” attained by this affi- 
davit amply sufficient, particularly as the act 
gives a form of affidavit which this creditor lias 
adopted. But it is said, the rules of this Court 
retpiire greater ]>recision, an<l for this 1 am re- 
ferred to rules 25 and 33. 1 admit that rule 

25 does, (as 1 think somewhat over cautiously,) 
require greater precision, but rule 33 only in- 
flicts the penalty due to such want of precision, 
if the non-compliance with rule 25 he made 
known to and proved to the satisfaction ol the 
(3ourt, al the imie required by the summons 
for the aptiearance of the defendant, and in the 
present case tliis want of compliance, was not 
made known to the (>ourt at the time r(?quired 
for the appearance of the defendant. Nor is 
tliis qualification unreasonable, 'i'he defend- 
ant’s objection is in the nature of a di latory plea, 
it has nothing to do with merits, and like other 
dilatory pleas, ougiit only to have tiie ellcct of 
forcing the antagonist to better his case with- 
out delay. If a defendant were to be allowed 
to lie by, not disclosing the mistake made by 
his antagonist, and keeping his (nvu c ounsel till 
it was too late for the plaintiff ti) set himself 
right, the administration of justia-i would de- 
generate into trickery. I am of opinion 
that, according to the .s]hrit of the 33rd 
rule, the defendant must aj)j>ear and point 
out the objection in question at once. This 
debtor did not do so. But not only did this 
debtor negl^t iier duty in this point, but, 
in my ojiinion, she waived the benefit of the 
objectioii, for she attended the summons by 
her solicitor, and twice asked for time. She 
thus lulled her antagonist’s vigilance to sleep 
most unfairly, and now, having kejit her own 
counsel till }ie has involved himself in all the 
expenses of a fiat, she turns round upon him 
and makes an objection at the latest moment, 
which might and ought to have been made at 
the earliest. My opinion, therefore, is, that 
the objection, such as it is, comes too late, and 
has been waived. On the point of waiver I 
was referred to Exparte Greenstock, re Greeny- 
stock, De Gex, 230. 1 entirely agree with that 

case, but the point of it was, that the proceed- 
ing was in a private room at the creditors’ 
solicitors, and that the debtor had not the 
assistance of his own solicitor, and, as the pro- 
ceeding was not in Court, he had not even the 
protection of the judge. This defendant at- 
tended three times before the Commissioner 
by her solicitor, so that the decision in that 
case does not apply here. On the whole, I 
decline to annul the adjudication. 

Adjudication affirmed. 
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LAW OF ARBITRATION. 

[]For the previous Sections of this Series of 
the Digest in the present Volume, see 
Law of Attorneys, pp. 18, 254. 

Law of Costs, p. 234. 

Law of Wills, p. 37. 

Courts of Equity. 

Construction of Statutes, p. 58. 

Law of Ih opcrty and Conveyancing, p. 
Principles of Equity, p. 103. 

Pleadings, p. 121. 

Evidence, ]i. 149. 

Practice, jjp. 169,190. 

Bankruptcy, p. 213. 

Lunacy, p. 216. 

Courts of Common Law : 

Evidence, p. 272. 

Magistrates’ and Poor l^aw Cases, p. 289«J 
arbitrator’s power. 

See Parties to Reference. 

AWARD. 

1. When not sufficiently cerlaiu. — An action, 

together with all matters in difference, was re. 
ferred to arbitration. ji ’he arbitrddors awarded 
generally tliat a sum was due from the defend- 
ants to the plaintiffs. The Court discharged 
a rule calling on the defendants to sliow cause 
why they should lu't pay to the plaintiffs the 
sum so awarded. Rule v. Bryde, 1 Exch. 11. 
1.51. * , 

2. Evidence. — Perjury, — In an indictment 
for perjury committed in alleging in an affidavit, 
that the prosecutor was indebted to the defend- 
ant in a sum of money ; the award of an aria- 
trator, finding that nothing was due from the 
prosecutor to the defendant, was held to be a 
mere declaration of opinion on the part of the 
arbitrator, and therefore not admissible in evi- 
dence on the trial of the indictment, for the 
purpose of showing the falsehood of the de- 
mand. The Queen v. Fontaine Moreau, 3d 
L. O. 69. 

See Setting Aside Award, 

COSTS. 

See Issues, 

isSuES. 

Issues , — After issues joined in an action of 
trover, on the pleas of not guilty, and not pos- 
sessed, '' all matters in difference in the cause 
between the parties,” were referred by order of 
reference to arbitration, the costs of the cause 


to abide the event.” The award directed, that 
' the said ease shall cease and l>e no farther 
prosecuted, and that the defendant,” &c., ” shall 
pay to the said plaintiff,” &c., ” on,” &c., ‘^the 
sum of 145/. Held, on motion to set aside 
the award, that there was a sufficient finding 
on the issues, on which the costs might be 
taxed ; and that that part of the award which 
directed a stay of proceedings might he treated 
as surplusage, llobsou v. Sfeicart, 4 D. & L. 
589. 

Cases cited in tlie judgment : Stonelievver v. 

Farrar, t Q. 11. 730 ; Harding v. Forsliaw, 1 
I M. & W. 415 ; 4 Dowl. 761 . 

' JUDGMICXT NON OBSTANTE VEREDICTO. 

9’o a declaration in trespass for breaking and 
I entering the ])laintiff’’s dwelling-house and tak- 
! ing liis goods, the defendant pleaded that the 
1 dwelling-house was Ins freehold, and because 
the goods were in the same he removed them* 

' The plaintiff replied that the dwelling-house 
I was not the defendant’s. The cause was re- 
[ ferred to arbitration on the usual terms, and 
jtlic arbitrator found that issue for the defend- 
j ant. Held, that his finding was final and con- 
; elusive, and that the jdaiutift' could not move 
: for judgment non obstante veredicto. B^nii v. 

I Pashley, 34 L. O. 511. 

NOTICE OF APPOINTMEN'P OF REFEREE. 

! An agreement to appoint Referees on a day 
I certain, includes in it tlie notification of that 
‘ appointment by each ])arty to the otlw. When 
i thej’eforc the appointment was made by one 
i party on the stipulated day, but no notification 
was given of it to the other ])arty till the next 
day. ^ Held., that the agreement had not been 
complied with. Dew v. Harris, 35 L. O. 11. 

PARTIES TO REFERENCE. 

Power of arbitrator , — Disputes were jieiid- 
ing between H. and B,, and also between C. 
j and B., concerning the same premises ; and if* 
had sued B> in trespass for breaking and enter- 
ing the said premises. By consent of H., B, 
and C., a judge’s order was made, in the action 
of 11. against B., that a verdict should be en- 
tered for H., with damages, subject to the 
award of an arliitrator, who was to direct for 
whom and for what sum the verdict should be 
entered, and should settle ail difference between 
H. and B., and between C. and B. 

The arbitrator awsirded that the proceedings 
in the cause should cease ; and that H. had 
good cause of action against B., and was en- 
titled to a verdict; and he assessed the da- 
mages at 406\, to be paid by B. to H, and to C., 
who, as the award stated, consented to become 
a party in the cause. 

Held, a good award. Hawkins v. Benton, 8 
a B. 479. 
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POSTEA. 

Cattle-gate, — Pasture-gate, — A declaration 
in ejectment contained two demises in two 
counts^ in each of which, one “ pasture-gate,” 
and one cattle-gate ” were sought to be re- 
covered. The cause having been referred, 
the arbitrator awarded that the lessor of the 
plaintiff was entitled to recover three cer- 
tain pasture-gates,” The lessor of the plain- 
tiff entered up the verdict for “three cer- 
tain pasture-gates, sometime known as cattle- 
gates Held, that it was not competent to 
the lessor of the plaintiff to make such an 
alteration ; although it was sworn, on the part 
of the lessor, that the names “ pasture-gate,^’ 
and “ cattle-gate,” were indiscriminately used 
for the same thing. Doe d, Uaxhy v. Preston, 
5 D. & L. 7. 

REFERENCE BACK TO ARBITRATOR. 

A cause, and all matters in difference between 
the parlies, were referred to arbitration by order 
of nisiprius, which contained a clause enabling 
the Court, in case the award should be disputed, 
to remit the matters referred to the re-determi- 
nation of the arbitrator. The attorney on each 
side, considering the award defective, agreed that 
it should be amended ; and subsequently a 
judge’s order ^vas drawn up by consent, whereby 
it was ordered that the matters arbitrated upon 
should l)e referred back to the arbitrator, to 
make such alterations as he should think fit. 
The arbitrator altered the award, and re-de- 
livered it, without giving notice to the parties of 
his intention to do so. and the amended award 
did not recite the judge’s order : Held, that as 
neither party retjuested the arbitrator to hear 
fresh evidence, he was not ])ourid to give them 
notice. Also, tlvat such amended award need 
not recite the judge's order. Baker v. Hunter, \ 
16 M. 672 ; S. C. 4 D. & L. 69(3. 

REFEREE. 

See iVofice of Appointment of, 

RBHKRVED POINTS. 

See Submission, 

SETTING ASIDE AWARD. 

1. Where a rule wm to set aside an award 
had been granted on the last day but one of 
Terra, but was stayed in the office, because the 
agreement of reference had not been made a 
rule of Court, of which it appeared that the 
parties were aware at the time of making the 
motion, this Court refused in the following 
Term (the agreement of reference having been 
in the mean time made a rule of Court,) to 
antedate the latter ruk as of the day when the 
motion to set aside the award was made, and to 
draw uj) tlie rule to set aside the award, on 
reading the rule making the agreement of re- 
ference a rule of Court ; although it appeared 
that the party moving had no copy of the 
agreement, which was in the hands or the op- 
posite party, who had refused to make it a rule 
of Court in time. In re Ross, 4 D. & L. 648. 

2. A,, one of the parties to an award, had 
reasoit to believe that B,, the opposite party, in 
whose hands the original deed of submission 


was, was going to make it a rule of Court, and 
in point of fiaust,. intended to do so, and was 
revented by accident only. On the last day 
ut one of the Term next after the making of 
the award. A, obtained a rule nisi to set aside 
the award, and also a rule nisi ior B. to file the 
submission with the Master/ in order to its 
being made a rule of Court as of the day on 
I which the motion to set aside the award was 
' made ; and that the rule to set aside the award 
should be drawn up on reading such rule ; and 
the Court, in the following Term, made the 
rule absolute. In re Midland Railway Com- 
pany and Heming, 4 D, & L. 788. 

Cases cited in the judgment : In re Keymer, 3 
Dowl. 98 ; Bottomley v. Buckley, 4 D, 5c L. 
l/)7. 

3. Award, — Motion to set aside,— A railway 
company requiring land, the vendor appointed 
A. as his arbitrator. C. was a[)i)ointed by the 
company, but he had before made an offer on 
behalf of the company to the vendor for the 
land. D, was chosen umpire. The vendor 
j afterwards discovered that his arbitrator and 
I the umpire were surveyors employed, and one 
I of them a shareholder, in a company materially 
interested in the success of the cornjiany treat- 
ing with the vendor. On a motion to set 
aside the award. Held, that there were not 
sufficient judicial grounds for so doing. In re 
Elliott, Expart e the South Devon Railway 
Company, 36 L. O. 284. 

See Issues / Submission confined to Verdict, 

SUBMISSION CONFINED TO VERDICT. 
Power to reserve points, — Time for moving^ 
I to set aside, — Where a cause, and nil inatters 
I of difference in the cause, only, arc referred by 
I order of nidjgrius, the verdict lieing ordered to 
' stand for a sura named, ‘subject to the award, 
and the award is that the verdict shall stand 
for a certain sum, an apjfiication to set the 
award aside must be made within four days of 
notice being given that the award is made, 
unless some excuse for delay be shown, such 
as would, in the case of a verdict, induce the 
Court to allow a motion for a new trial after 
the expiration of the usual four days. 

The same rule was held apphcable where the 
arbitrator was directed to state for the opinion 
of the Court such points of law as the parties 
should raise, and he awarded a verdict for the 
jdaintifi^ unless the Court should otherwise 
order, for a sum named, stating points, and 
directing that the verdict should be reduced or 
increased, or a verdict be entered for the de- 
fendant on certain issues, according to the de- 
cision of the Court ; and the defendant after- 
wards moved to set the award aside, or to 
enter a verdict for the defendant on some or 
all of the issues, upon matter apparent on the 
face of the award. Panton v. Great Norik of 
England Railway Coming, 8 Q, B. 938. 

Cases cited ia the judgment: Anderson v. Ful- 
ler, 4 M. fic W. 470; Macarthuc v. Campbell, 

5 B.&Ad«.5l3. 

UNC»»TAINTY. 

See Award, !• 
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PROGRESS OF CHANCERY REFORM. 


BKLAYS IN THE MASTERS' OFFICE. 

MASTER FARRER’s FAMPHEET.® 

Of all the projected law reforms which 
have come under public or professional con- 
sideration, there are manifestly none more 


in all cases where the property in question 
does not amount to 500/* or 1,000/. It is 
consequently urged that a vast multitude of 
grievances, relievable only in the Courts of 
Equity, remain unredressed or are unfa- 
vourably compromised ; — ^that, on the one 
hand, just claims are partly or wholly aban- 
doned ; — and on the other, unjust demands 


important tlmn those of our Courts of I prevail in order to avoid the greater evil of 
**Equity. The subject of Cliancery Reform | a heavy ^dsitation of costs. 


has indeed, at various periods, as well be 
fore as* during Lord Chancellor Eldon’s 
time, attracted an urrersual share of atten- 
tion ; and it has by no means diminished 
in importance in these latter days. The 
amount of the property involved in proceed- 


Looking at the progress of Chancery 
Reform, it will be recollected^ that in Lord 
Eldon’s time the grievances of the ^niters 
in Equity were often made the subject of 
party attack in the Houses of Parliament ; 
and perhaps the determined and successful 


ings in the Court of Chancery has rapidly ; resistance with which the Lord Chancellor 
increased, until it has attained a niagiiitudc ; then met all projects of amendment, was 


that could not fail to render the machinery 
of its management a matter of national 
concern. 

Notwithstanding, however, the vast in- 
crease in the total amount of the fund 
under litigation, it appears to be a remark- 
able fact that the number of suits yearly in- 
stituted in the Court does not exceed that 
of the time of Lord Hardwicke. It is con- 
tended, therefore, that if the crying evils of 
delay and expense could he removed, or 
suiliciently reduced, the quantily of business 
would be extended * tenfold, and that at 
present there is virtually a denial of justice 

« ObservatitniB on the OfHces of the Masters 
in Chancery, with Extracts from the Books and 
Notes of one of the Masters, London : Stevens 
and l^rton, 1848, Pp. 129. 

VoL. xxxYi. No. 1,067. 


partly, if not principally, owing to a Con- 
serv’^ative feeling that reforms in Chancery, 
like reforms in parliament, were doubtful, 
and often dangerous in the result. When 
Lord Lyndhurst became Chancellor, it 
was deemed expedient to sanction various 
alterations in practice, which were carried 
into effect by the General Orders of 1828. 
These were followed by other changes undear 
Lord Brougliam in 1831 and 1833 ; und^ 
Lord Gottenham from 1837 to 1841 ; W 
Lord Lyndhurst again from 1841 to 184^; 
and finally, under the same Chancettorshiip, 
aided by Lord Langdale, in 1845. 

For many years past, ihvers su^estions 
have been made by eminent practnioners, 
throi^h the medium of the Observer, 
fpr ei^ing useftd impiHJv^li^ and tlm 
Incorpo?iited Sociely hus assisted m 

R 


JPWijpiW* 



sfeVw^ important 


i^ment" or. oril^rs' ,pf 

lis); few the, j#w A”> ! 

has taken «ft lyct^vB and {ffiQiBfei«n.ipnrt in^ 
the con^eratfen ofj different htanehes : of < 
Chancery •relfbrnii' hofft “in the/«oiiatitatioti 
and practice nf the Court; “Several reports.' 
feom that sodiet^; pjbntidninjg tiumeroiQs pro- 
posi^fen$ fer fli<K amendment of the course. 

In i^ha^^ have been pub- , 
lished in the Law BeTfteWa ; an'd have at 
length excited attention in q^uarters which 
seetne^ hitherto to be almost Inaccessible. 

We defem it highly fortunate for the pro- 
gress of Useful and practicable reform in the 
CSbutt of Chancery, that Mr. Fairer, one of 
the elder Masters of the Court, and so 
justly irespected aS he is, should have been 
induced to take up the pen and submit to 
the profession his views of the existing evils, 
atid the remedies which are, or may be, 
proposed for their removal or palliation. 
None deny that proceediugs in Chancery, 
compared with Bankruptcy or Common 
Law, are dikitory and expensive ; but this 
state of things is not without a cause. It 
is manifest that the paramount difficulty in 
the Wa^ of diminishing both delay and ex- 

S eiise in Chancery proceedings, consists in 
tie necessity; or supposed necessity, of 
having every par^y represented before the 
Court,, who is in any respect interested in 
the matters at issue in the suit. The pam- 
phlet before us sets forth that — 

^rTh*i Masters in Chancery are, as the heads 
of tlieir offices, bound to despatch the business 
as it is brought before them ; but certain forms 
and rules of practice exist here as in the Courts 
gbpye, and the principle, ‘ that the parties are 
mpst competent to conduct their own business* 
.still prevalk. If a cause be delayed in its pro- 
in the Master’s Office, no blame at- 
tars to him, provided lie has acted with pro- 
per dsi^patch in the work brought before him ; 
he inu^t be. Kept from that part of the 

systetn which, of working it, 

has caused the delay ^ be al^^ has not power 
iip cdinpel parties to proceed, if they choose to 
be inactive; not use the rules of 

praedee to drive e^h other on, the Master haa 
no power to force them to go on. Every so- 
licitor who practises in the Masters’ Offices will 
admit the correctness of this view of the sub- 
iect; indeed Mr. Field, a soucitor in great 
Imsiiiess, irt his pamphlet m the defeats in the 

Offices, throyrs ^ ^ ^ 

the j “ 

that 

1 Would feiay^ fhe* kfildl^s.^ ^ Tfih 
eWic, however, and eapedtflly to ca^s 

l^ancery,*bear of the del^ln tHdMaaiena* 
Tuvt oepanking toe conduct^ of tiie 


Muater from tlte eonduct’'^ f tbe 

hW tl^Torm corisid^rtia ' 

ing'pfttty:*’ 

it isi 

miy jnat. to th© soficitors to ^tateftbat? culr 
pable dulay is to cariat^ 

xidien 'in tfuto by mirticUlaFieir^ 



cuinstancen, over which the solicitors hhavo 
rio control. Some of those idrdattistoneps^ 
he says, are— ' ^ ■ 

** l8t. Abatement of the suitm- . r 
“By the deaths of parties leaving wills or 
intestate. 

“ By the births of children or the bank* 
niptcy, insolvency, lunacy, marriage, and mar^ 
riage settlements, &c. of parties to the cause? 
subsequently to the reference to the Master. 

“ In such cases proceedings are stopped, be- 
cause it is necessary to file bills of revivor and 
supplement for the purpose of bringing beirfr 
at law, executors, administrators, children, as- 
signees, committees, trustees, &c. before the 
Court, and obtaining decrees reviving the 
cause, and directing the Master to proceed. 
Until the supplemental decree is obtained no 
proceeding can be taken. 

“2nd. Endeavours (frequent after decree) to 
compromise. 

“3rd. Inability to meet the costs, which 
often obliges both plaintifi' and defendant to re* 
main inactive ; when the cause has reached tiie 
Master’s Office all parties are often ina state o£ 
exhaustion. 

“ 4th. The absence of parties and wituesses 
abroad. • , , 

“ 5th. The skilful use of the rules of practice, 
to create delay when one party wishes to gain 
time and ipipeoe the proceedings of tlie other. 

“6th. The difficultyiin procuring evidence, 
especially in some pedigree causes. 

“ 7th. It will sometimes happen that after a 
cause has been fought through until it is re-^ 
ferred to the Master, and some proceedings 
have been had before him, Uie parties find that 
there is little to contend for ; supposed large 
balances turn out trifling in amount, allied 
breaches of trust are explained away, no party 
is anxious to push on, there is little to stimu^ 
late, the cause lingers slowly on, and some- 
times is abandoned by silent mutusd consent^’’ 

To show that all persons interested must 
be parties to the suit, the learned author 
gives the following as an example : — ^ 

“ Suppose Mr.'Dives, carrying on an,4^nsive 
mercantilebusiness, possessed w stock jitvlvade, 
real and personal estate, to dte» leaving a widow 
and children, aiid having made awilL ^whereby 
:he bequeathed the cesidtie of his per80fiail.^ta^ 
:{after payment of debts, fico^) to trustees*^ ^pon 
tnast, to pay a jointure to hia widow, portions 
to bis youiiger ekildren* andr aubject thereto, 
upon trusti to tovestvahe^^^ 
to eonvtoy.md. hie 

autobaeively^ vm: strict 

mannei^dsjliri dorisea bid^veid^ealatea, iAd^ihe 
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eitoUs in aid of pe^aonal 
jointMve,4nd,p^Pi^ 
and subject thereto, upon trust, to 
upon his i^ons successively, in strict setOein^t. 
He liiaKbs L4% liiid fi, es^ecutors, (?• iHd\Di*^- 
Ih ti-bst. He k^ves B,, hii Widotir R and 
Q;., sons^ and H. and dmffkters. ^ U^oahls 
deiathi jfL and^S, prove, and pcbooedrto ladt, 
m tbe perseonai estate, paying debta, 
n ,P, and -D- enter into poaeessipn of the 
real estate. After having gone to a certain 
extent in executing the duties of executors, A. 
and If. find themselves involved in difhculties 
in ascertaining the creditii and debits of their j 
testator, and getting in his assets, and the pet*- 
sonalty appears to be insufficient. They are 
drivsftn into Chancery for protection. A creditor 
is found to !61e a bill on behalf of hitnSelf and 
all other creditors of the testator. He is plain- 
tiff? and B., C. and JD., E. F. G. /Land J., 
and /if. the eldest son of K, the first tenant in 
tail representing the inheritance, are defendants. 
Thfey must all put in answers. A decree must 
be made, referring the whole matter of the 
cause to the Master. In such a suit A. and B. 
have to account for and justify all their receipts 
and payments ; C. and U. to account for rents 
and profits received by them, and the applica- 
tion of them. On every item m the account of 
A. and B., the jdaiiitift* and all the other de- 
fendants are entitled to attend. Upon every 
claim of a creditor brought into the Master’s 
Office, plaintiffs and defendants all attend. On 
every proceeding, in resjiect of the real estate at 
least, five parties attend, namely, plaintiff, A. 
and B., C. and 1)., JB. and younger children, 
jF’. and A\ tenant for life and first tenant in tail. 
And there may be more separate attendances, 
if some of the parties find it expedient to attend 
by different solicitors. , 

" It is seen at once ‘wkat unavoidable causes 
of delciy must arise in such a state of things. 
The difficulty is increased by the ignorance in 
whicli the executors and jiarties are upon the 
testator's aiiairs, by the want of the personal 
presence and information of the testator.” 

This ijieccssity of bringing forward a mul- 
titude of partiies does not exist in proceed- 
mgauu Bankruptcy, nor generally at Com- 
mon Law, the expedition and facilities of 
whibh'are held up to commendation, and 
contrasted with the alow progress of a auit 
in .£quity« The Master aptly puts the case 
thus : — ^ » , 

‘•^Suppose, instead of dying, Mr. Dives com- 
nutted an aert of bankruptev. A creditor takes 
tbe^nal summary proceeding under which he 
jM declared m bankrupt^ the law vests all the 
proper tjf' Dk^s hnmiBdiuteljf in ilie official 

In taking 'tboaocounts^wnd winding 
*tfpnhe alfidvs^ and distribuHing the assets 
amongst emditoniv these is * ito embarrassment 
in^hb attendance The comtuissioiier, 

nested by* the o^ialu as^igneei, loondoets tbe 
^l^le^f^uianeasvndlow^ mditnrs’ 

claims, aseemins what me tbb liabilities, and 


what.isAftjiroMilfcyi/Siud w credits 

and rights ^ the 

rupt^ at baxm tn give information about ms 
pi'dpehy and affdhrri^neiiever irit'ndihted. It 
is oi&y nefeiSsaty tb a^c^itein n^hat |frd6etty and 
ci^idits belong to the bankntpt his* 

rtnl property be may have entym £le teslatei 
itt may he subject ^ to Ui juintum ^'Und 1 otMt' 
charges ; but theses are f unaffected 
bankruptcyt The only mfluiry is> * Yihkt 
the h^nkrupt’^ estate P ijleetmgs of creditors 
for some purposes may be i^^uired, but tnese 
create little obstade in, or rather ftcifitate, the 
winding up Of the affmts.” 

Tuxther on in^tbe pamphlet the supposed 
power of the Masters tp compel the parties 
to proceed is welil exemplified# Amongst 
other statements, extract the following, 
relating to the 63rd, 54th, and i55th orders^ 
of 1828, cnablipg the Masters to proceed 
expart e : — , 

** The initiative is with the parties, who seldom 
or ever ask the Master to proceed ‘exparie ’ to 
the allowance or dis^pwance of a contested 
state of facts, &c. To do sq only multiplies 
proceedings. Suppose the Master to allow a 
state of facts of .4. ‘ exparte ’ and that fio per- 
son is affected by it but A. and A. B, after- 
w'ards comes to the Master, aocounti§ for hk 
absence, tells the Master, that the allowance is 
in his belief wrong in law^ or that the state of 
facts and evidence are erroneous or insufficient 
The Master knows^ that much more intmiry 
and delay would be caused in the form of ob-^ 
jections and other proceedings, by refusing td 
review his allowance than by granting a warrant 
to review, 

“ Suppose again the Master to^llow ^expaxte* 
a state of facts of A.^ which not only ^flfects the 
interests of A. and B., but has also a nteariug 
upon the interests of otl>er parties in the cause. 
J3., stating reasons for hi^ default, asks for a 
warrant# to review; the other parties second 
him. A, attends and admits, that if the Mas- 
ter lefuses to leview, there woujd no doubt be 
objections left, and exceptions taken to the 
Master’s report, and that the whole case might 
be sent bacK by the Court to the Master. Thus 
the Master finds, that if he refuses the warrant 
to review, he runs the risk of making a report 
based on error, and that too upon hiS owti re- 
sponsibility, the p^Hies m the cause, except An, 
pressing hini to have the cause opened, and 
properly argued, and A. scarcely asklrig the 
Master to rdiise. The truth is, that ^eaparte* 
ho&tdeprqceedmgpiare so unsatisfactory, indeed 
ipjuriops, that the Master is seldotfi, if 
asked so to proceed.” 

Exbl^iriatioua Ure likewise given Ate 
dimetdties trtu(ih 
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clieiurly and accurately detailcdy and those of 
tibe Chief Clerk are thus stated : — 

"The office of Chief Clerk is an office of 
great importance; he ought to he a gentleman 
of considerable legal and practical knowledge, 
of gentlemanlike manners, conciliatory but firm, 
industrious and accurate; (qualifications of 
which the writer of these observations has the 
benefit in his present Chief Clerk ;) he is in the 
same position relatively to the Master as the 
Master is to the Court ; as the Master’s reports 
are (generally) subject to confirmation by the 
Court, BO all the proceedings before the Chief 
Clerk are subject to the Master’s control. For 
instance, the passing the accounts of receivers, 
executors, trustees, &c,, begin before the Chief 
Clerk ; if any items are disputed, he makes a 
query to each item, and then a warrant upon 
queries is taken out for the Master, and he de- 
cides upon them ; so if in preparing a report 
any difference arises, which the Chief Clerk 
cannot settle to the satisfaction of the parties, 
they in the same manner attend the Master, and 
he settles the matter in dispute. The Masters 
are in constant communication with the Chief 
Clerks upon the business in progress, and de- 
rive valuable assistance from their experience 
and knowledge.” 

A considerable part of the ^^Observa- 
tions is devoted to the consideration of the 

S stions for altering the mode of pro- 
ig made by “The Society for the 
Amendment of the Law.” It is to be re- 
gretted that the Master was not aware of 
the Memorial to the Lord Chancellor by 
the Metropolitan and Provincial Law Asso- 
ciation until the close of his work.^ That 
memorial contains many important sug- 
gestions on various branches of practice, 
and especially on the course of proceeding 
in the Masters* Offices. We hc-pc the 
learned writer, in another edition, will 
advert to those suggestions, — made as they 
are by a committee of solicitors of great ex- 
perience, ability, and extensive practice. 

Our limits will not permit us at present 
to enter upon the suggestions of the Law 
Amendment Society, and the difficulties or 
objeetions appertaining to them, as stated 
in the work before us. We shall endeavour 
hereafter to return to the subject, and, for 
the present, shall notice how far Mr. Parrer 
thinks that certain alterations be proc- 
iioally and u«eftdhj extended. He admits 
it is fair to inquire whether they who make 
observations oil the suggested amendments 
have any remedies to propose for the ills 
^omplained of; and he proeeedlai to state 
^at may at least bii eotimded as 

- 1 

See tbs Memorial, p. 206, Mte, (My 8), 


The general principle of the CourtSi he 
observes, is, that the Master shall only 
make the ixumiries, take the accounts, and 
execute the directions in their decrees and 
orders, and that no proceedings shall oriffi- 
nate in the Masters* Office. This principle 
has of late years been relaxed, and the 
Master inclines to think that such relaxa- 
tion may be usefully extended. He notices 
that — 

"After a decree and reference to the Master 
it often becomes necessary or expedient 

"To appoint a new guardian or guardians ;• 

" To increase maintenance ; 

" To appoint a new receiver, consignee, or 
manager ; 

" To appoint new tnistees ; 

" To bring or defend actions ; 

" To repair farm and other houses, &c. or 
erect new buildings ; * 

" To drain or make other permanent im- 
provements ; 

" To cut down timber and thin planta- 
tions ; 

" I’o bore for, open, anti work mines ; 

"To enter into contracts for purchase or 
sale of property ; 

" To make payments for the advancement 
in life of wards of the Court, by the pur- 
chase of commissions in the army, fitting 
out for the navy or sea service, providing 
apprentice fees, &c. &c. ; 

" To approve marriages of wards of Court 
and j)roposal8 for settlement. 

"In all these and other cases, it is necessary' 
to present a petition to the Court supported by 
affidavit, upon which the Court makes an 
order of reference to the Master, nearly always, 
as a matter of course ; the order is drawn up 
and left in the Master’s Office, a warrant i» 
taken out to obtain the Master’s directions as 
to proceeding on the order, the Master directs 
a state of facts supported by evidence to be 
left, which being left, the Master proceeds, and 
having allowed or disallowed the proposal, a 
report is made, and this goes before the Court 
for confirmation or by way of appeal.’* 

Mr. Farrer states that he agrees in 
opinion with those who suggest that in the 
above-mentioned and similar cases the pro- 
ceedings should commence by" leaving 
states of facts, proposals, &c., in the 
Masters* Office, without a previous petition 
to, or order of, the Court ; and he says — 

" If the nmster sitcmld emiddsr tlN^ state of 
&cts and proposal proper, be would sBow iL 
and make his report to the Cotirt^ sMmg his 
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undoubte41]f> 90ine saving in. time and a large 
saving iii eqsts* If it be olyected, tbat tbs 
Gourtmi^bt iii tbe first instance to of 

tlie propriety of the inquiry and proposal-— 
that tbs Court is properly jealous of &iiy pro« 
ceedings witbout its previoiiu^ saiictLoa and' dU 
leetian^the answer is, that, this ejcercise of 
authority by the Court is unnecessary, that 
it is in fact frequently nominal and formal, and 
t^t this jealousy is now misplaced and incott* 
sistent with the responsible duties which the 
Masters perforin, and the confidence which the 
Courts practically place in theni.*^ 

There may also be cases in which, with- 
out any previous decree^ the proceedings 
might commence in the Masters’ Office : — 

For instance, on petitions to appoint guar- 
dians and allow maintenance without suit — on 
inquiries, whether jB. is an infant trustee or 
mortgagee — whether C. D. is a trustee or 
tnortgagee within the meaning of the statute, 
&c., and whether he is within the jurisdiction ; 
in this class of cases the Courts make refer- 
ences, as almost of course, to the Masters, not 
to find and report facts only, but to report 
whether B. and C. D. are trustees within 
the meaning of the statutes. In their re- 
ports tile Masters having stated the facts, ne- 
cessarily, in obeying the order, certify their 
opinion upon the law. If the Master simply 
stated the facts without his finding, that is, his 
opinion upon the law, the report would be 
sent hack to him with an order to review, in 
other words, to report his opinion. 

Again, an order might be made giving the 
Md^ter leave, in all cases, to state special cir- 
cumstances in his report ; he cannot do so now 
without leave of the Court given by the decree 
or order.” ^ * 

As to delay, no one of the existing orders, 
(says the writer,) nor any of the plans yet 
proposed, supplies a sufficient remedy. The 
order enabling the Master ** to fix the times 
for proceeding ” approaches it. , 

** If the Masters are considered to be respond 
sible for tl^ diligent working of decrees, &c., 
the authority thereby vested in them must be 
enlarged j a general power must be given tp 
them to control or superintend the proceedings^ 
they must, be authorized to- direct warrants to 
be t^en for the attendance of all paFtiee, or 
My one par^^ for the purpose of inquiring 
into causes of delay, wbere proceedings are d^ 

« ’ In some few instasices, speeial orders have 
boM leave to lay; 

jmntmm hofm the Mas- 
cnttiiig thn^r Mih 
bringings ai^ons^ ^ lyt coiniDfi^^ of 

made under^i 
is dhneti^^ tbr] 

a previous to 

the 


latory, and dire^ing| the time widnn which the 
reference shan b^ worked, ^6 th^^ the Master 
may either keep Ihe parties or aacettain 

the causes of o^lay and record them. Under 
existing relations the Masters make an an- 
nual return of all causes and matters in their 
respective offices, shewing the stiufce of pro- 
ceeding upon references to tibem; but very 
Bttle if any benefit results from these returas. 
Although it may ai^pear, that in certain cause* 
no proceedings for a long time have been 
taken, there the matter ends ; it is the duty of 
no one, it is not within the authority of iiiy 
one, unless of the Judges of the Superkr 
Courts, to inquire into the causes of delay. 

Great objection will justly be made to such 
interference as is here suggeste<l with the prin- 
ciple *that the parties know best how to con- 
duct their own causes but the inteiference 
is suggested upon no other ground than that 
it appears to be the only means by which the 
public can be satisfied that the alleged delay 
does not exist, or, if it does exist, that the 
cause is not to be founel in any dilatoriness on 
the part of the Master; to which may be added 
the probability, that if such power of contiid or 
superintendence be given to the Masters, the 
parties tliemselves will be influenced by it,. anti 
will be stimulated to diligence in prosecuting 
references in their Offices, and the exercise of 
any power that may be vested in the Master 
will probably be but little calletl for in jiractice. 
Assuming this to be a probalile result, it is 
better to modify and improve the existing sys- 
tem, than to introduce new forms and modes 
of procedure, or make any great changes. 
Great changes most b© attended with grc'afc 
present inconveniences and risks ; they might 
in process of time, after undergoing modifica* 
cations, the results of experiment, be made to 
work well ; but this could only l>e effected 
after long trial. Suppose, however, that such 
great changes failed I All legal and judicial 
systems are the gradual growth of very many 
yearf ; no system was ever perfect on tne sud- 
den. Important ameliorations'^ have taken, 
place in the practice in the Master^s Office. 
The existing orders and rules of practice are 
weir calculated for the ends propoeei and 
and would produce satisfactory effects, if tbay 
were put in force for the purposes for whica 
tliey were made, and in the spirit which the 
Judges, by whom they have from time to time 
been introduced^ wished to infuse into the pro- 
ceedings; they contain in themselvefl all that 
is requisite for plaintiffs or defendants ; to 
both are given poweri^ enaihHng them to waxk 
the references expeditiously ; n^t^eSu^enn 
be i&aelive if the other will use ^ pemerepoB- 
sessed by it. Further impzcwenimiii^ ip^ be 
introduced^ Sspeeia]^ kf thfU 
t^ refeimees, m has Imn 
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more strict form of pleading, and more conti- 
nuous proceedings, and in some other parts of 
the practice; but still the system itself is well 
adapted to obtain the end proposed by it* It 
may justly be said that the Master’s Office is 
like a great machine, composed of several 
parts ; each part is entrusted to a peculiar work- 
man; if every workman performs his duty 
skilfully, all the powers are put into action, 
and the machine works well ; but if any work- 
man nefflects his duty, then the operations are 
impeded, and loss of time and other inconve- 
niences necessarily follow. In the latter case | 
the remedy is to improve the machinery by in- | 
troducing such a power as shall influence the 
operation of the separate parts, and make each 
part do its proper work in due time ; such a 
power, so controlling the workings* of the se- 
veral parts, would produce beneficial results, 
and all real cause for complaining of the Mas- 
ters’ Offices' would cease. There seems no 
other means by which that power can be given 
than by investing the Master with more autho- 
rity than he now possesses. 

We have thus selected Master Farrer’s 
views of such amendments in practice and 
additions to the course of proceeding in the 
Masters’ Offices as appear to him to be 
beneficial to the administration of justice in 
the Courts of Equity, and we shall return 
to the discussion of other parts of the sub- 
ject at an early opportunity. 

THE CIRCUITS.— CONSTITUTION 

OF JURIES. 

*. 

The Cii*cuits are drawing fast to a close, 
and, upon the whole, the amount of busi- 
ness has been greater than was anticipated. 
Indeed, in nearly all the counties the num- 
ber of criminal cases for trial exceeded the 
usual average, whilst the County Courts 
Act does not seem yet to have operated 
materially in reducing the number of civil 
causes for trial at the Assizes* In the nu- 
merous instances in which the Superior 
Courts have a concurrent jurisdiction with 
the County Courts, under the 9 & 10 Viet, 
c. 95, s. 128, suitors, as might be expected, 
find many reasons for preferring the former 
jurisdiction. Amongst other grounds of 
preference, we frequmtly hear it remarked, 
that the County Court judges constantly 
order every debt, whatever may be its 
nature or amount, to fee jiaid by smidl in- : 
stalments, whilst in the Supeiior Courts, if 
the debt be of an ordinary dea«»ipta6h, thfe^ 
judge makes an order for speedy eseemitioiii^ 
and if the defendant be in solveUti 16irefim^ 
stances, the whole amount is paid without^ 
The only ground upon which anyi 


m the County Court, rather than in one 
the Supeiior Courts, is the consideration of 
expense, the difference as regards which, 
though not so great as may he supposed, is 
undoubtedly considerable. We look for- 
ward, however, to the period, we trust not 
very remote, when the costs of proceedings 
in the Superior Courts will be sensibly re- 
duced by the abolition of Court and many 
other fees. 

The composition of juries in country 
towns, and the relative qualifications of 
special jurors and common jurors, have be- 
come the subject of general discussion 
amongst those whose professional engage- 
I ments take them to the assizes ; and the 
I opinion begins to acquire strength, that the 
distinction between special and commoU 
juries should be abolished, and that the 
administration of justice would be improved 
if persons of superior education and intelli- 
gence were mingled with those who now sit 
on common juries. 

It is not proposed, as we understand, to 
raise the qualification, or to exclude from 
juries any persons now eligible to serve, 
but simply to extend to every suitor, with- 
out increased expense, the benefit which 
any suitor may now obtain who is willing to 
incur the expense of striking a special jury. 
Profoundly impressed with the social*^ and 
political importance of jury trial, and de- 
sirous of preserving the institution in all its 
integrity, we are, nevertheless, forced to 
admit, that the classification, somewhat 
capriciously adopted in practice, into special 
and common juries, does not add to the 
efficiency or authority of the tribunal, and 
that it would give increased weight and cer- 
tainty to the decisions of juries,4f the nu- 
merous class of persons whose services are 
exclusively required when special juries are 
struck, were called upon to serve indiscri- 
minately with those who ordinarily dis- 
charge the functions of common juries. Jn 
addition to the more obvious advantages 
which would arise from the mfusion of a 
higher degree of education and intelligence 
into the composition of juries, we should 
hope it would tend to diminish the number 
of oases in which it is now thought neces- 
sary to aUow what are called ^Vnew teiais,’’ 
ah evB of ininreasing magnitude in the pro- 
^uire ef put Commtm Law :C(mrts.» : 
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lias pr^y^ed at the assizes, with re-> nishiiig the i^pect and confidence with 
jspfct *to the, prdpr in, wjych nienial and whidh^ hnjie et^r Co trial by jnry re- 
jcopmppjijiy <»ifjses ate tned. It ^ been garbed by.Eoglhifcnaen* 
nfnuyl, at ,mapy of out leaders are aware, 

‘onthe.fiwt^ppmeearly dayofth^as^^^ CHANCEB-Y PROCEEDINGS PUR- 
^fix partacnlar a^s fear the tn^ 0 ^ s^al THER REGULATION. 

.jury pausea, and on the day so fixed the - . 

apechd juries have been dispo^jed otj although A tiww nttn has just been introduced 
It frequently happened that com^bh jury by the Lbrd Chancellor for patting all the 
catfses previous^sr entered remained niitried, remaining officers of the Court on salaries 
and were postponed to a later period of the instead of fees. ' , 

assizes, a postponement necessarily attended , The preamble recites 3 & 4 W. 4, c. 94. 
with great expense to the parties, and ii> The Master of Reports and Entries is to 
convenience to those summoned from the perform such duties as the Lord Chancellor 
common juiy paneL At the Surrey Assizes, may direct, (s. 1). 

now depending at Gnilford, there was an The Lord Chancellor to issue orders for 
entry of 94 civil causes, of which 15 were carrying this act into effect, (s. 2). 
special juries, and the Lord Chief Baron Salaries in lieu of fees to be paid to the 
took an early occasion of intimating that he officers of the Lord Chancellor and Master 
did not propose to give those who had of the Rolls, (ss. 3, 4), 

■ arranged to have their cavees tried by jhe fees heretofore received to be placed 
special juries any advantage by appointing to the “ Suitors’ Pee Fund Account,” (s. 5). 
particular days for the trial of such causes. Salaries to be paid to the clerks employed 
The special jury cases, like the common in the Secretaries’ Office at the Rolls, (s. 6). 
jury, would be tried in their order, without 3 & 4 W. 4, o. 94, relating to the appoint- 
distinction or preference. The result of mentof Chief ClcrV of Master, to be repealed ; 
this arrangement, if it were universally and none but solicitors of 10 years’ standing 
adopted by the judges on Circuit, would be to be appointed Chief Clerk of the Master ; 
to discourage the practice of trying by and to beof uot less than seven years’ practice 
special juries, and to place those summoned immediately preceding the appointment, 
on either description of jury on a greater (ss. 7, 8). 

equality as regards their attendance in Tlie Chief Clerk to be struck off the Rolls, 
Court. In agricultural districts, a large (s. 9). 

•pfbportlon of persons summoned to serve The Solicitor to the Suitors’ Fbnd to per- 
on common juries arc necessarily formers — form such duties as the Lord Chancellor may 
the same persons setve on Juries at the direct, and not to act as solicitor, except in 
criminal side— and perhaps no class of per- the duties of his office, (ss. 10, 11). 
sons could be named whose absence from Appointment of clerks to asust solicitor 
their own localities is attended with more to Suitors’ Fund, (s. 12). 
inconvenience and loss, particularly during The Salaries of officers of the Lord Chan- 
the harvest month. Every consideraition, celfor and Master of the Rolls to be paid out 
consistent with the due and patient admini- of the Suitors’ EecFuud* (s. 13). 
stration of justice should M extended to The Salaries of officers to commence from 
persons of this class, and it is not unreason-^ »the date of appointment, (s. 14). 
able to suppose that they would submit Alteration of quarterly days of payment 
more choerii^ te tho aaorifices they are (rf salaries, (s. 1^. 

called upon to mak^ if they were more Repeal of allowances for copying ; ^nd 
directly associated with the gentry of the the salary of the Masters' Junior Clerk to be 
•country in the discharge of this most im- increased to 400/. ; and the Taxing Masters’ 
jportant public duty. The whole subjeet of <Jlcrk»to 350/., (s. 1C), 
thfe qualification of jurors, their attendantoe The Lord Chancellor may order pensions 
at "Ae sittings and assizes, and the remWne* jito be ^veni to retiring offiescs, (a, 17 ). 
ration to Which they we entitled by law, is i , Fensimrs to disabled (^, 1^). ^ 

’deserving of serioua attentida. ..We base no ..T^Iniord CbannelloE insy order payments 
'doabtfthat the {wesent system iSf susceptible ffir.provMiltig ConrtrRoomi 19)., 

--of '^ueh • HfflpKitmxifiot,* upon itU those (Aottotommenos 24N»s‘t,1949i (a.^O). 
points, und ’that ‘the duties of j^wan nfy. ,Tbft.Lwd.ChwfldlQif(PiS^ the 

bet.r^dsffl' te8t«untrim8>aadoiiWPnyeni4n|^j,qaiai^di<» B t^^ pfi ths.itoti ftm.six months, 
' to lOilmAiHusl withooi timpsuHtg ^nhany 
dpcUt CbS 4ffi#aeyi of the tiaMunalir 



324 XShwfU^ St^tntes AUer^iii&ns in the Law. 


CHABITY TRITSTS' REGULATION. 


This bill, amended, as we stated kst 
week, is proceeding forward in the House of 
GowiTnons. Tlie powor of the County 
(Jotirts, it will be recollected, is limited to 
cases not exceeding 30?. a year ; and the 
autliority to inquire under special orders 
from tlie Court of Chancery into charities 
above that sum, and not wholly or partly 
supported by voluntary contributions, is 
not to be exercised within 20 miles of 
London. 

As we at first briefly noticed, there still 
remains the important question, as well for 
the public as for practitioners, what are to 
be allowan/eeefor in mth caees 9 They 
are not, of course, to be limited to 10tf. or 
as in actions for debt ; but is the 
amount in any respect to be regulated by 
that miscjrable and impolitic scale? The 
solicitors, whether of the trustees of dia- 
rities, or of parishes seeking an investigation 
into the amount and application of the fund, 
are always willing to moderate their charges 
where the proj*erty in question is of small 
amount ; but it cannot be expected that 
respectable pmetitioners will be induced to 
attend to this branch of business, if the re- 
muneration is to be limited to the Small 
Debt Scale. 

The danger will be, that cases of this 
sort will fall into the hands of an inferior 
class of persons, who, it is to be feared, will 
remunerate themselves in an irregular form 
and by nfeans whii'h the solicitors in general 
will disdaiq to adopt, and the professkwi, 
we apprehend, will thus lie lowered and the 
public interests suffer. We trust that the 
dause in the faUl, authorizing the makiqg of 
Tales and orders will be found sufficient to 
secure adequate professional remuneration, 
but if not, that it will be jiroperly amended. 


Stamp Duties Assimilation^ p. S, 

Trial Btections, p. 23. 

Removal of Aliena, p. 182. 

Annual ladetnaity, p. 221 . 

Suspension of ihe "Habeas Corpus Act (Ire- 
land), p. 280. 

Poor Removal Orders, p. 20S. 


NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 

3K THS PABaSKT BBSiBION OF PARLIAIC&NT. 

The Statutes effectit^ alter^ons in the Law 
passed during the .prtoMt Session of Parlia- 
wient, printed in this and the last vdtime off 
fhe Lmgal Ohaerver, are as foSow 

Extending TSme for makiag Batlwaj|«t v<ii. 
35i p. 204. 

the ftueen^a Priion^ p. SSB* 

ISwdt American Fassengurs, p. S#l. 

Crown and Government Security, p,; 806. * 

^ in Chancery, vob 36, p. 7. 


COMMONS tNCl40SURE. 

10 & 11 VicT. c. 27. 

An Act to auilioriise the Inclosure of certain 
Lands, in pursuance of the Third, and also 
of a Special, Report of the In closure Com- 
missioners for England and Wales. 

|]22nd July, 1848.] 

1. 8 4' 9 Vici. c. 118 . — Jnclosures mmiioned 
in schedules may be proceeded with . — Whereas 
the IncloBure Commissioners for England and 
Wales have, in pursuance of an act passed in 
the 9 Viet., intituled "An Act to facilitate the 
Inclosure and Improvement of Commons and 
Land« held in comnion, the Exchange of Lands, 
and the Division of intermixed Lands ; to pro- 
vide Remedies for defactix^e or incom])lete Exe- 
cutions, and for the Non-execution of the 
Powers of general and local Inclosure Acts ; 
and to provide for the Revival of such jPowers 
in certain Cases,” issued provisional orders for 
and concerning the several proposed inclosures 
mentioned in the first schedule to this act, and 
have, in the Annual General Report of tbrir 
{>rocecdiTig«, certified their opinion that such 
inclosures would be exiwdient ; but the same 
cannot be proceeded with without the authority 
of parliament: And whereas, before the date 
of the said Annual General Report, the said 
Inclosure Commissioners issued their pro- 
visiona] order for and contJCThing the proposed 
inclosures mentioned in the second scnedule to 
this act, and the requisite consents thereto had 
been given, but the said Commiesionefs had n<lt 
received information of such consents having 
been bo given at the time of making their said 
report : And v/hereas the said Commissioners 
have, by a Special Report, ceftified their 
* opinion that such last^menftioned proposed 
inclosure would be ex^dient, but the same 
cannot be proceeded With without stidi 
authorily: Be it enacted by the Queen’s 
most excellent Majesty, by imd wil^ die 
advice and consent of tbs Lords apuntual 
and temporal, and Commons, in this .present 
parliament assembled, and by the authority df 
the same. That the said several proposed in- 
closures mentioned in the schedufes to this aet 
be proceeded with; and as respects the prch 
posed indoeure tnenttoned in the ee^md 
eefaediile to this act, in die tame ummier as if 
|tlm ffipfdiency of sueh indosisre bad bentf ceiv 
^ by die Cmmiissunieni in their «aid 
Aimual Sicmoit. 

2. Sbsef ltdb---ABd 

citing this act in other acts of poiSaament, and 
in legal mstmments, it shoD he suffidedt to 
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use the expression "The Annual Indosure LAW LJFL ASSUILINCE SOMETY, 


Act, 1348/’ 

SCHEDULES TO WHICH THIS ACT HEFERS. 


First Schedule, 


In closure. 

County. 

Date of 
Provisional 
Order. 

Corringliam and 
Sjirinp^thorpe • 

Lincoln 

1046 : 

9tli Jan. 

^)rfton Common . 

Salop 

;'(jth Jan. 

3^ins!(»y Common . 

Derby 

26th Jan. 

Caldecot Open 
Fields 

Cambridge . 

2'ltlj March 

Churc!i Stoke and 
ilurdley . . 

Montgomery 

2nd Nov. 

Hyssington 

Montgomery and 

3847 : 

Ashby Mask • 

•Salop 

8th Jan, 

Westmorland 

8th Jan. 

.i)ulverton . 

Somerset 

2()tli Jan, 


Berks 

2.xrd Jan. 

Barrow 

Suffolk 

11. til Feb. 

Moolpit 

Suffolk 

7th Alay. 

lle.sseit 

Siiffolk 

18th May. 

Egton . . . . 

Tork 

16th June. 

Smardale Fell . 

We-stmorliind 

Kith Juno. 

Antrobus . 

Che.st 0 r .* 

24th July. 

11 ton Moor 

Devon 

21th Julv. 

(Jliimior . • 

Oxford 

24th July. 

Mottram St. Andrew 

Chester 

4th Aug. 

Burstow . 

Surrey 

2;jrd Aug. 

Cookbury Moor . 

Devon 

|21st Sept. 
21st Sept. 

Ison Common « .! 

Somerset 

Winsford • • J 

Somerset 

21st Sept. 

Thornton Moor .| 

York . 

2 1st Sept. 

Stpk^* Pero . .j 

Somerset • 

21st Sept. 

Warborough • ^ . 

Oxford 

llih Oct- 

L'pwood & Ramsay Huntingdon . 

1 1 th Oct. 

St. Stephen’s Down Cornwall 

17th Nov. 

Benwick . 

Cambridge . 

10th Dec. 

Lrminge . 

Kent 

17 th Dec. 

Mid Lavnnt 

Sussex 

17th Dec. 

Boxgrove . . . 

Sussex 

17 th Dec. 

Bast Levant • • 

Sussex 

17th Dec. 

East Green . . 

Suffolk . .« , 

1848: 

8th Jtto. 

Galsworthy Moor . 

Devon . . 

8th Jan. 

Monksohum 

Suffolk 

6ch Jan* 

ElUsfield Common 

Southampton 

Bib Jan. 

Kingsley . 

Stafford 

11th Jon. 

Great Missendeu . 

Buckingham 

11th Jan, 

Bagley Wo^ . . 

Berks • 

tlBt Jan. 

The G range Coion. 

Cannartben . 

21st Jan, 

Sbellwood Manor 
Waste • * 4 

Surrey 

24tb Jan. 

HefikeUi Marsh , 

Laneoster • 

29tb Jan, 


Second Schedule. 


j 

loclorarA. , 

* ' 1 

Comtvi 

Date of Pro- 
viaibnal Order. 

Moorhooae * A 

NoUlnglmm ^ 

1648: 

ttHh JanuaiT. 


I 

ANNUAL REPORT OF THE DIRECTORS, 

The Directors have pleasure in 

meeting, for the third time, the rroprietoi^s 
and Assured, for the purpose of eou^naunir 
eating to them the result of an investigation 
into the affairs of the Society, and of allotting 
the surplus profit in the proportions provided 
by the Deed of Settlement, viz., one-fifth to 
the Proprietors and four-fifths to the assured. 

It can scarcely be necessary to remind 
Proprietors and Assured, that the first diviajon 
embraced a period of ten years, from die cerm- 
inencement of the Society to the 31st Decem- 
ber, 1833, and that the second and the present 
diidsion, embrace only periods of seven years 
each, vb., the second division, the period from 
1st January, 1834, to 31st December, 1840, 
and the present division, the period from 1st 
January, 1841, to 3l8t December, 1347. 

The \)irector8 will in the first instance con- 
trast die extent of the business of the Society, 
during the septemual period from 1833 to 
1840, with the amount of business during the 
seven years just expired. 

From 1833 to 1840 the Society issued 4,1SG 
Policies, or on an average 598 per annum, the 
new Premiums under which am{)unted to 
161,046/., or 23,007/. per annum; and during 
the same period, the renewal Premiums 
amounted to 1,239^169/. or 177>024/. per 
annum. 

During the last seven years, the number of 
Policies issued has been 3,974, with Premiums 
tliereon amounting to 154,536/., or, on au 
average 568 Policies per annum, with new 
Premiums thereon amounting to,22,076/. per 
annum ; the renewal Premiums have amounted* 
to 1,851,736/., or on an avefage of 264,534/. 
per annum. ^ 

The gross receipt of the Society from 1833 
to 1840, inclusive of Dividends on Stocks and 
Interest on Mortgage, was 1,734,287/. During 
the la^ seven years tlie sum of 2,617>791/. has 
been received. 

At the period of tlie last division of profits, 
the total number of existing Policies was 5,820. 
iTie number existing on 3 let December k»t 
was 7>7C4, of which number 6,473 will partid* 
pate in the profits now to be divided. 

The total number of Policies issued by 
tbe Society op to Slst December, 1847. was 
12 , 896 . 

For the pujTiOBe of ascertainiog tbe anuHint 
of Surplus to be divided, a valuation of 1^ 
liabiUty of the Society under ea^ sqwrat* 
Pdicy has been imade. Tbe several coB^ta. 
tions for ascertainii^ the amount of tbesalb. 
bilities have been made, (as on tbe occaaiflh of 
each of the former Divisions) upon i^ iuuae 
olements of calcolatioa as those adopted hi ^ 
CODStructionof the Snmaty*. Seal, .f Ignyiini^ipaj 

the IffoiithamptonTaUi* of 

interest at 3 per edit. 

Ihe whole «f the Fiinds hf the Society ate 
ioveeted either on fwjQ wtOtoranimeiidhecur^ 
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The Govenunent securities have been valued 
in the same manner as upon the fonuer oc- 
casions of division. 

The following statement exhibits the position 
of the Assurance Fund on the 31 st December. 

The Report then states the amount of the 
Assurance Fund and the Guarantee Fund, and 
proceeds as follows ; — 

It will be remembered by the Proprietors 
that the portion of profit added to the Guaran- 
tee Fund at the first division in 1833 amounted 
to 56,033Z. ; at the division in 1840 the sum of 
109>527f. was added; compared with these 
amounts, the sum to be added on the present 
occasion, viz., 145,056^., is calculated to afford 
much satisfaction. 

The amount of the Guarantee Fund being 
now 4575229 /. 6s. 6d,, the Directors propose to 
increase the Dividend by 11s. per share, which 
will raise the Dividend from 254*. to 36^. per 
share per annum, being after the rate of 18 per 
cent, per annum upon the sum originally paid : 
the Dividend after this rate will be paid on the 
6th day of April next, clear of Income-tax. 

It being provided by the Deed of Settlement 
that the amount of Surplus falling to the share 
of the Assured, shall be increased into a rever- 
sionary Bonus payable with the sums assured 
as claims arise, the sum of £582,626 belonging 
to the Assured has been converted into an 
equivalent reversionary sum of £883,098, and 
this sum has been allotted among the several 
parties interested, upon the same principles as 
were adopted upon the former occasions of 
division. Those who have heretofore had Bo- 
nus allotted to their Policies, now rank as as- 
sured of seven years* standing according to 
their several ages at the commencement of the 
septennial period just expired, with the advan- 
tage of profit upo^ their previous Bonus. The 
Assured who have not previously received 
Bonus, nww rank according to the dates of their 
several Policies ; and a provision has been made 
for the interests of those, whose Policies are of 
less than three years* standing, and who ^eonse- 
queutly are not yet entitled to participate. 

In order to enable the Proprietors and As- 
sured to judge of thjs amount of public benefit 
conferred by the establishment of this OflBce, 
the Dir'ectors would draw their attention to the 
fact, that during the twenty-four and a half years 
which expired on the 3l8t Dec. last, the Society 
has paid no less a sum than £1,764,503 (inclu- 
sive of Bonus, amounting to £199,385) in claims 
upon the death of parties assured. — During this 
period, three investigations into its affairs have 
occurred, and these investigations have resulted 
in the division of Profits to the amount of 
£1,556,068, in which the Assured have partici- 
pated to the axtent of £1,244^869, and this sum 
has been increased into a reversionary Bonus 
amounting to £1,929,085. , 

These results exhibit a far greater dbgree of 
than baa fallen to the tot of any 
> yfaer Assurance Sodety in a sim(ilar period 
date its estobUsfameiit and >the 
iSmOcters would impress? upon the Asmuped as 
imu aampon the tbe iH^sity of 


exertion upon their part for the purpose of 
mmntaining and extending the high position 
now held by this Society. 


SELECTIONS FROM CORRESPON- 
DENCE. 


REMUNERATION IN CONVEYANCING. 

I have for many years considered the mode 
of remunerating solicitors according to the 
length of a deed as highly objectionable. If 
East and West India merchants, stock-brokers, 
and brokers and agents of almost every de- 
scription are remunerated on an ad valorem 
principle, why should not solicitors ? In large 
transactions the risk is much enhanced, and 
why not the recompense ? 

In some cases I have found the expenses 
attending the conveyance of small portions of 
a large estate enormous, whereas if an ad 
valorem principle were admitted, they could 
have been done for much less. 

The system in Scotland is far preferable, and 
I believe it is there the rule for practitioners to 
charge the amount paid to Clerks for copying 
the instruments, a charge which would operate 
most beneficially if it could be adopted in 
England. 

A Solicitor of 40 Years’ Standing. 

CERTIFICATE DUTY. 

It has occurred to me that the Legislature is 
very inconsistent in taxing the profession on 
their certificates, while they allow innumerable 
non-professional men to act as stewards of - 
manors for divers ecclesiastical dignitaries and 
others, who are not professional men, and who 
escape scot-free. Surely legal business ought 
to be confined to legal iinju who are unduly 
taxed, while others are allowed to receive the 
benefits of legal business to which they are 
fairly entitled. 

I could point out very serious blunders com- 
mitted by non-professionals, but I abstain 
from doing so. M. 

CURIOUS DEMISE OF THEATRICAL PRO- 
PERTY. 

Agreement made in 1608, between Philip 
Henslowe and Edward Alleyn, [the Founder 
of Dulwich College,] Esqrs,, and Thomas 
Downton [Doughton or Dowten], who it 
seems had been a hireling at eight shillings per 
week, ** as long as they play^ and after they lye 
stille one fortnyght then to give himme 
wages.^* 

The agreement states that in consideration 
of £27 10s. they demised, farmed, and leased 
to Do^ynton one-eighth part pf a fourth p^rt 
of all such gains in mbnejr as should tbercitfter , 
during the term of thirteen years, Mse, grtw^ 
acertie,' or beooiUe dOe,| 01^ properly belong to 
Henslowe*Rhd 'A4leyh;^itTril^ by ’ipeason of 

any etage^laying or other exexttiaeikeomaldcmyt 
or j;iBe whatsoever, used, ^ 
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cised witWn the playhouse of said H. and A. 
connnonly called ** tne Fortune/* situate and 
being between Whitecross-street and Golding. 
lane,in the parish of St. Giles without. Cripple- 
gate, London, in the county of Middlesex. 

Downton was not only to pay ten shillings 
a week for rent quarterly, and bear an equal 
eighth part of a fourth of ‘needful charges of 
repairing, &c., but also that he should not give 
over the faculty or quality of playing, but 
should in his own person exorcise the same in 
the best and most benefit he could within the 
said playhouse, unless sick, or by consent. D. 
was also not in any other house within two 
miles compass, nor was he to give, grant, bar- 
gain, sell, or otherwise do away any part of his 
place without license. 

[Henslow was Alleyn’s father-in-law.] 

-Dr. Hughson’s London, Vol. III. p. 333. 

MR. JUSTICE BIACKSTONE’S OPINION 
ON CASE. 


CUTTING TREKS UNDER COLLEGE LEASE. 

The Presidt and Scholars of King's College 
in Cambridge by Indre of Lease Grant 
unto Edward M*on certain Teneints Close 
Arable Land Meadow ground and premisses 
in West Puzey in the County of Wilts Except 
unto the said Presidt and Scholars the Bodies 
and Tops of all Maiden Oaks Ash and Elm and 
the Bodies of the Pollards of Oak Ash and 
Elm standing growing and being on the pre- 
misses wth Liberty to ^iew fell cut down to]) 
grubb up take and carry away the same at yr 
will and pleasure To hold unto the said Ed- 
Mason his Extors Admrs and Asss for 
ye Term of 2Lyears IJndr the Rents Covents 
and Conditions therein cotnprized. 

N.B. There are several \A^ithies*Thorn Maple 
and Crab Trees oirthe premisses. 

Q. Whether the said Edward Mason has not 
the Right of lopping and shrouding (so as he 
does not to})) the said excepted trees ? 

I am of opinion that (were it otherwise du- 
bious) this Exception of the Bodies and Tops 
only of maiden Oak Aeh and Elm, and the 
Bodies only of such as are already polled, will 
give Mr. Mason (by a strong and almost ne- 
cessary Implication) a Right to shroud Sc lop 
them. The only Difficulty is, to ascertain at 
what point the Shroud ends and the Top be. 
gins ; for the Lessee must not shroud them so 
high as to endanger the rotting or decay of the 
Timber. 

. Whether the said Edward Mason has not 
the right power to cut down grub up and 
dispose /;^ the said Withies an f other Trees 
f&cept Oak Ash and Elm being Timber and 
^ Excepted as Afd) growing on the preipieses pr 
how otherwise to take use & appiy^he same ? 

I think Mr, ]M<s»on hath a Eight at any sea- 
sokiable time, and in a husbandlilie Manner, to 
Ibp top and shroud ye said Withtes & other; 
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Trees, & to cut down & dispose of such of 
them as ha^e grown from old Stools, & are 
therefore in the nature of Underwood. But as 
to taking down ye Bodies of antient Withies, 
Maples, & such other Trees, whereof ye Lop 
is a periodical Profit to ye Estate, or of grub- 
bing or eradicating them entirely, this must 
depend upon ye View with which it is done & 
the effect it will have upon the Estate. If it be 
done to make room for any lasting Improve- 
ments, & those Improvements be actually 
made, I conceive that ye 'i'enant may justify 
such felling or grubbing ; but if by so doing 
ye Inheritance is prejudiced, or made in any 
degree less valuable, I apprehend that such 
Acts are beyond the Power of any Lessee for 
Years. 

W Blackstone 
Wallingford 2C Mar ; 1768. 

I would not be understood to mean that a 
Lessee for Years has a right to eradicate a 
whole Wood or Coppice, upon any Idea of 
Improvement or otherwise : but only single 
Trees. 

W. B. 

EXPENSES OF LAW PROCEEDINGS. 

To the Editor of the Legal Observer. 

WRif S IN THE SUPERIOR COURTS. 

I HAVE from time to time noticed your 
prfiiseworthy attempts on this subject, feeling 
assured tjjat the time is not far distant when 
another system must I'e adopted. I take leave 
to inquire why the large fee of 5.9. for a sum- 
mons in the Superior Courts catffiot be re- 
duced ? The attorney does almost all the labour, 
and the patentee receiv^es the fees, some 8,OOOL 
or 9 , 900 ?. in a year, for merely stamping or 
putting a seal on the process, which I presume 
is done by a deputy at some 1 20?, a year. 

Really, in these times, these things ought not 
so to be — but I am ignorant with whom the 
power rests for diminishing the heavy charges ; 
there is, however, no difficulty in ascertaining 
with whom the power rests, to reduce an at- 
torney’s charges, already reduced to an almost 
starving point. 

An Attorney of 50 Years. 

COUNTY COURT FEES. 

I summoned a debtor, a clerk in the Custotn 
House, for rent, and paid the fees for serince of 
the summons. 1 attended with xtty witileBS> a 
distance of seven miles, t6 proven toy ^ case, and 
was toW the ^ufiitnotts had not been '"iaerved, 
the officer hiving (ai is too tfhe case in 
the office) amoSed and fafedy/ told by 
somie other ^ possibly hy Ahb defendant 

hitei^elf, 4ha^^ he hsd 

thrte '^oarthsi » J&nit is diar that^a inan is not 
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Entitled to be paid for services not performed^ 
am 1 entitled to have the fee for service re- 
funded ? OnEj &c. 

NOTES OF THE WEEK. 


APrnOACHING CLOSE OP THE SESSION. 

According to the latest information, it 
appears that Parliament will not be prorogued 
till the 2nd or 4th September. 

The session, after all, has not been so bar- 
ren as was expected of Bills for the alteration 
of the Law. A sufficient number has received 
or will receive the Iloyal Assent to occupy 
many of our pages during the Vacation. We 
shall submit them to our readers as early as 
may be convenient. 

DEATH OF SIR GIFFIN WILSON. 

Sir Gifiiu Wilson, knt., was called to the Bar 
by the Honourable Secretary of Lincoln’s Inn, 
on the 30th Jan., 1789, practised at the Equity 
Bar, and was promoted to the rank of King’s 
Counsel in Hilary Term, 1819. He was for- 
merly a Commissioner of Bankruptcy, and 
held the office of Recorder of Windsor. He 
was appointed one of the Masters in Cliancery, 
on the 23rd March, 1826, when Master Har- 
vey was promoted to the office of Accountant- 
General of the Court of Chancery. Sir Giffin 
died on the 4th instant at his house in Stratford 
Place, in liis 83rd year. 

LAW BUILDINGS. 

Wr observe that the Inner Temple is pro- 
ceding rapidly to complete the * hand Home 
buildings next the river. 

The old houses, adjoining the Law Societ}^’^ 
Hall on the north side have been pulled down. 


and the plans for the additional library and 
offices, designed by Mr. Vulliamy, the architect, 
have been approved by the Council. The con- 
tractors for the building have commenced the 
excavation ; the carcase will be erected with a 
j stone front, next Chancery-lane, and roofed in by 
I Christmas, and the whole is to be hnished in 
j June next, 'fhis will form the North Wing of 
i the Hall. The purchase has been completed 
I of several houses on the south side, for the 
! purpose, as early as may be convenient, of con- 
i structing the South Wing, and completing all 
j the arrangements for the various objects ot* the 
j Society, the accommodation of the members, 
l and the despatch of the increasing business of 
the Institution. 

LAW OF MARRIAGE. 

We are not surprised that a correspondent, 
X Solicitor of Fifty Years,” should have read 
with unmixed pain the decision of the House 
of Lords, in effect affirming the marriage of 
an infant (not consummated) under coercion 
and threats. It is observed that “ she is but 
17, and the husband old enough to be her 
grandfather. She an accomplished young 
lady, and he an uneducated man, and the bro- 
ther of her guardian.” Ot^indignant corres- 
pondent says — If such a marriage is to be 
held good, it is the only coi*ntry i 
that would maintain it.” 

When the legislature thinks jn-oper to throw 
such guards to protect a female from passing 
a freehold estate of the value of £50 without an 
examination before a J^jfdge or Commissioners 
surely similar protection ought to be given to 
a young lady of 1 7, before she is |)ermitted to 
a marriage rendering her perhaj)s.,nrv^i. 
serabie lor life.” 


RECENT DECISIONS IN THE SUPERIOR COtJRTS, 

REPORTED BY BARRISTERS OF THE SEVERAL COURTS. 


Kollfi COETt. 

Attomey-Genered v. Corporation of Chester. 

July 9, 1848. 

MASm’lf. ~ INTERROGATORIES. — AFFIDA- 
VITS. 

A ywiffy vtho oommts to proceed upon affi^ 
4(wks bef^ does not thereby 

lose his right to enforce an answer to inters 
Togatofries. The notice should be given of\ 
his intention to exercise that right before 
he uses iL 

This was a motion to discharge a seqoestra- 
tion gainst the Corpomtira of heater, issued 
to enforce an answ^ to interrogatories before 
the Master. The interrogatories related to the 
possession of books and papers* The warrant 
VQion which they were settlm was attended iii^ 
appeared to have been arranged 
the parties that, if a sufficient , 1 ^ 
was Je!l,UEt respect to these books and pspefs, 
4S11 aassaw to the interrogatories would not be 


insisted upon. An affidavit had accordingly 
been made -after the date above-mentioned; 
but the Attorney-General was apparently not 
satisfied with its statements, and had recently 
applied for and obtained from the Master a 
sequefEration, upon the ground that the exami- 
nation had not been left as was required by the 
previous order. 

Mr* Rosipell and Mr. Hall, for the mottan, 
did not deny that the information required 
must be given, but complained of being treated 
as in contempt, after the other party had so 
long appeared disposed to be satisfied with the 
affidavit. 

Mr. Biomt stated, thatthe Attorn^-Geiiaral 
bad been in vain endeavouring to ootain suf^ 
ficient infoTination by affidavit since 1843, and 
was justified in taltjw die, course ^now adp}!^^ 

iJond it was idefur fbat ^pa^^ 

w^e n^hy^^usenli^ 

Master bn affi^vits, deprived of their rignt. to 
require an answer to an ei;jMninatl^^ otherwise 
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it would be impossible to obtain information. 
Tbenefote, tiiie Attorney-General might well 
r^uire an answer to the interrogatories, if the 
amdavit seemed to be insufficient. But after 
prb^edings by affidaAit had been consented to, 
he thought that notice should be given before 
^^8 were taken to enforce an examination. 
Therefore, the only question was as to time. 

It was ultimately arranged that a month’s 
time should be given to put in the examination. 


!!J«if*C6ancrn0r of 

Kxpnrte the Hector of Bredicot. June 1, 1848. 

HE-INVKSSTMENT of PUKHASE-MONEY. — AP- 
PLICATION FOR SMALL RESIDUE.— COSTS* 

IVkere the greater portion of a sunt of money 
in Court had been invented in the purchase 
<if land as an addition to a glebe ^ the rector 
applied to have the remainder^ amounting 
io 20/,, paid to him in Uquidatiir of certain 
eapenses incurred about the pnrchme not 
authorized by the act of parliament, Ap- 
plication, refused, 

1 HE Gloucester and Birmingham liailway 
Cornpany had purclmsed some land belonging 
to the glebe of Bi*e(Jicot, and 200/., the amount 
of the purchase-money, had been paid into 
Court in the usual rnanrier. Four small pieces 
of land had been found in the neighbourhood 
as fit to be purchased wdth the 200/., as an ad- 
dition to the glebe. The amount of the pur- 
chase-money for them would Le 179/. 106%, in- 
cluding mil expenses, leaving 20/, 106\ in Court 
not invested. 

Mr. Grem now appeared on petition, and 
asKwi-ihat the 20/. 10a. might be paid to the 
rector in liquidation of certain extra costs to 
which be had been put in the erection of fences 
and making repairs^connected witR the new 
purchase, which costs were not provided for by 
the act of parliament. He contended that as 
nis Honour had lately made such an order 
where the residue was 2/., it might very well 
be made in the present instance. If the 20/. lOs, 
was allowed to remain in Court, it would very 
probably never be taken out, and celtainly the 
dividends would tiot for many years to come, 
as the expenses attending the yearly applica- 
tion for them would inore than swallow them 
up. . 

Jtanoter s^d he would not make the 
order as asked : it must be for poyihent of the; 
diwrdeirfs of fMe 201. Ida. to the rector and hW 
ai^essors, and he bad no power to madke it 
omerWise. Because he tea miide an order 
wh^e the residue was «., tliatwa8 no reason why 
he *ould do so where it was Wl If he did so, 
next week ha should he asked to do it where it i 
was too/., and so op. There were, doubtless, 
many cayes ^^riiely hte present con. 
8tao% oewrfin^ and he thmiafbt 5t ^rr de- 
siralBfe^hat a act of 
beww^isrm^^ Court 

autlMi^ In €&& ^th these sn^ sufhs of; 
money. 


mum Brurc. 

Clifford V. Turrell, Jan. 11, 12, & 17^ 1848. 

PRAGTICK. — ENTERING 0R0BE. — SOLICI- 
TOR’S LIEN. 

An orefcr of the Courts duly passed^ cannot 
be itdercepted in its entry by reason qf any 
lien of a solicitor for Ms costs, although he 
is no longer employed, 

Mr. Cooper moved, on behalf of the plain-' 
tiffs, that Mr. Basham, his former solicitor, 
might be ordered to present and produce to 
the proper officer of tlie Court, an order made 
in the cause, for the purpose of the same being 
entered, the same having been duly passed. 
Mr. Basham, after conducting the cause for 
some time, during which he had obtained the 
order in question, and had passed the same, 
was discharged under the authority of the 
Court, and Messrs. Jones and Dunster were 
appointed in his place. ITie new solicitors ap- 
plied to Mr. Ba»iham to enter the oxder he bad 
so obtained, but he refused, on the ground >> 
he was not bound to so so, he having alien* * 
his costs in the cause. 

Mr, W, H. Terrell, on the authority of the 
cases of O^Dea v. 0*I)ea, 1 Sch. & Lef. 315; 
Heslop v. Metcalfe, 3 Myl. & Cr. 183 ; Bozon 
V. Bolland, 4 Myl. & Cr. 354 ; and Cooper v. 
Hewson, 2 Y. & Coll. C. C. 515 ; contended 
that the discharged solicitor was not bound to 
do as he had been required, for that his 
would be wholly valueless if he permitted 
order to be entered, he not being entitled to 
any fund which ivould be produced by the 
order being entered. 

His Honour said, the short question was, 
whether an order of the Court, which had been 
passed, could be intercepted in its entry by 
reason of any lien which a soficitdr had, and 
he was clearly of opinion that it could not. He 
w'-as clearly of opinion that Mr. Basham had 
such lien. He must make the order for the 
production of the order in question for the 
purpose^of the same being entered, and Mr. 
Basham should receive 20^. costs for his 
attendance, and the order should be returned 
to him after entry. His Honour would also 
direct, if Mr, Basham wished it, that it should 
be added that the order should be without pre- 
judice to his lien, and a declaration that he had 
a lien, on any cash or funds which were ot 
should be paid into Court in the cause, for his 
bill of costs in the cause. His Honour did 
not think that a solicitor, if he asked it, had 
not a lien upon any fund paid, or to be paid, 
into Court, under any order v^ich had neeti 
paid into Court wholly or partially by his sldl 
and labour, nor did he thiiikthat any hrattch 
of the Court had so decided. Hia weseiit 
order was made on a short gtotnid, tW an 
order of the Court duW passed ecwdd wot liie 
inlnraepted ki its entiywf any^ ; 

• ' ^ «li» cMe 

Lord Ghincetlor. he wee «f Att the 

artiett mij^t have obtuaiid tta of 
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&ucm*fi 98etu|^. 

(Before tiia Four JudgeaO 

*rhe Qa^en v. Mohett Vtckery. Trilritjr Term, 
184«. 

attachment. — PAEIBH OFEICBR CQM- 

PELX^ABLE TO GIVE EVIDENCE.— AFFI* 

HAVITS. 

On nn Application to justices at Petty 
Sessions for an order of removal^ a wiU 
ness attntdiny there in obedience to a 
Crown Office fmhpfcna^ cannot refuse to 
give evidence as to the pauperis settlement^ 
on the ground of his being either a rated 
inhabitant or offierr of the parish on which ^ 
the order is sought to he made, 

lit moving for an attachment against a person 
for refusing to give buch evidence, the affi- 
davits did not state that one of the justices 
at Petty Sessions, before whom the witness 
was subpoenaed to attend, was qf the 
quorum. 

Held, it sufficiently appeared that the tribunal 
hefoie which the application was made was 
properly constituted. 

A iiULE nisi had l)cen ohtained, calling on 
the defendant, Robert Vickery, to bhow cause 
why a writ of attachment should not issue 
against him for his contempt in not paying i 
obedience to a writ of subpci'iia, issued out of 
tins (3ouit on the 8th of May, 1S47, command- 
ing him to appear and give evidence hcfoie the 
justices at Petty Sessions, to be held on the 
3rd of June following, at 'Wellington, in the 
county of Somerset, touching an Jijiplication 
by the cliurcli war dens and overseers of the 
parisli of Stawley, in the said county, for an 
order of justices for the removal of John 
Melhuibh, his wife and childien, to the place 
of their^last legal settlement. The facts dis- 
closed by the affidavits have already been re- 
ported in Regina v. Vickery when the ruUs for 
an attachment was discharged on a preliminary 
objection to the affidavits, that they failed to 
ishow that a complaint had been made by the 
parish officers of the chargeability of the | 
paupers. Subsequently, that defect had been 
romedied^ and a fresh subpoena served on 
Vickery* He attended at the Petty Sessions, 
and after liis sister had been examined, he was 
called as a witness, but refused to be sworn in 
general terms to give evidence, but consented 
to be sworn in a qualified manner to answer 
fsuch questions as should be asked him, with 
the exception of such as the law would exempt 
tiim from answering by reason of his being a 
rated inhabitant in, and^ also a churchwarden 
and overae^f of, the pan^sh of -BAadingfop, to 
which it was spnght tp remove the paupers* 

' *i- r— * ■ ■ — > '-«■ * ■> V f * ■ - r "' j I ' v > M I , , ^ 

the order, ahd that the’ Registrars har# 

that. Two Of ijhe'l^gistrareootidtltted 
view of the pihctice, hut of 

H^erent opinion. . n t r 

' ^ 34 L. O. 154. 


Kuialake, iwad 

showed cause* T^he affiydaFits 
ftetive, because they iffi# to stste 
tisB justices .to whom the applicsft^ 
under of jetuoval - wee xxwa uf im 
yaormtu The 19<^>1^4 Car* %s c* s. Im pro. 
vided, that ** my two ju^Bticea^ whereof one U 
be of the quoriimf^ may by their warrant xe> 
morve arty person Ukely to become ch^geabl^ 
The statute 26 Geo* 2, c. 27 ,.(theTprovisions o 
i which areextended by the 7 Geo. 3, c. 21| an^ 
I the 4 Geo. 4, c,27,) applies, to orders, warranU 
&c., but in an appfeation of this sprt afhdavjti 
must still show that the justices were such aj 
by the 13 & 14 Car* 2, were exnpawered U 
make the order. Vickery;, as a rated inhabi 
tant and churchwarden and overseer of Rad 
ding ton, is not compellable to givo evidence ii 
support of an order which must afterwards b< 
conclusive against his own parish* In Regint 
V. The Recorder ofBath)^m overseer was neic 
not a competent witness in an ajmeal hy lui 
own parish. In Rex v. Whitley Lower,^ au( 
Rex V. Hardwick f the declarations of rated ip 
habitants were held admissible on the principl 
that they were not compellable to give evi 
dencc. See also Rex Vt^Wohurnf Regina v 
Adderbury, Eastf Ji^orratl v. Jones, ^ Fenn v 
I Granger,^ Mant v. MainwciringJ 
1 Mr. Pashley, contia. Where two justice 
are acting together, it may be presumed tha 
one is in fact of the quorum, inajmmch as it ii 
the practice in issuing commissions to mak 
all named therein of the quqrum but one 
Taylor v. Clemson^ is a strong authority tUa 
the Court will presume the proceedings b^ov 
to have been corrects In J^gina v, Silkstone, 
the jurat of an examination stated that#l^<*va 
sworn before me,’' and this Court held that 
to give the necessary jurisdiction it wouh 
I intend that two justices were acting. 

!v. Wliiston,^ and Regina v* Witney," are alsi 
strong authorities to show that facts necessar 
to jurisdiction will be presumed in the ahseno 
of any evidence to disprove them. In this casi 
the magistrates had already entered upon 
inquiry, and had examined one witness 
[Stop^^4>y the Court,] ^ 

Lord Denman, C, J. I think it may be pre 
sumed that the Court when assembled a 
Potty Sessions is properly constituted. Th 
defendant then appears bef^e that Court an< 
refuses to answer all the questions put to him 
He will only answer certain questioins^ 
those which might fix a liabili^ qn the, pans! 
of which he is a rated inhalnts^ and an pffice 
ha refuses to answer. Tbop wo haye ^ sa; 
whether there is anything whidi piper^onts th 
Cnurt from enforcing an an^er to jques 


»» 9 Adoh U KUis, 7.U. , 

j.it Bn9*^g5* iS;7- 

i Us. ^ m 4 
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tians. ^ It is said there k no allegatioii that one 
of the jnstices tm of the qmrum^ but we are 
bound to presmne that he is a justice of that 
class which k required by the law* Then tins 
person refuses to answer because he is in- 
terested. The 54 Geo 3, c. 170, e. 9, gete lid 
of several of these objections which a witness 
might have made with success before the pass- 
ing of that act. Then came the 3 & 4 Viet* c. 
26, which applies to parishioners and parish 
officers. It declares that such person shall 
not be disqualified or prevented from giving 
evidence by reason of his being, as such 
parishioner or parish officer, a party to such 
trial or proceeding. The person making the 
objection here is rendered competent by that 
act; and I think the effect of those two 
statutes is to make a parishioner not a party 
for any purpose whatever, so as to exclude his 
evidence, but pnly in cases where he is person- 
ally liable for the payment of costs, as distin- 
gmshed from the other parishioners. He is 
therefore not only a competent witness, but 
compellable to give evidence. The case of 
Reffina v. Addermry, East, cannot be applied 
to the present case. There the churchwarden 
and surveyor acted as the agents in the 
dispute, and, as their admissions were suf- 
ficient to bind the party for whom they acted, 
they were held not compellable to give evi- 
dence. 

Mr* Justice Paiteson. llie defendant here 
appeared in obedience to the subpoena before 
the justices at Petty Sessions, but refused to 
answer, except in a qualified way. Then it is 
said, he was not bound to answer, for that it 
does not appear that there was present at the 
' *#?63b)ns a justice of the qmrum. The 26 Geo. 
2, c. 27i does not apply to a case of this sort. 
That act says that ‘*no act, document, or 
order ” shall be set-aside for the \vtint of there 
being expressed in it that one of the justices 
making it was of the quorum. The objection, 
however, is, that the affidavits do not express 
that. One case of difficulty was put, namely, 
that of an indictment for perjury; but on an 
indictment of that sort it is not necessary to 
show that the justices who administered the 
oath were? duly appointed, but merely that they 
were acting as such. It is quite clear that be- 
fore the 54 Geo. 3, c* 170, s. 9, the objection 
on the ground of interest would prevail. Rex 
y* Wooum was sufficient to show that a rated 
inhabitant was not compellable to give evi- 
dence* Then came the 3 & 4 Viet. c. 26, 
Whidi gek rid of the objection, and shows that 
such periK>ii is not incompetent as a witness for 
of aj^nst his paririi* Taking these two acts 
toj^^er, the^ain meaning that when the 
whole body of parishioners are parties con- 
cerned, the particular officer must be con- 
sidered a^iibl interested, for it would not be 
with justice to siiapose that the 
allow him>^:be a iritn^ for, 
fbd to be^^ witness against, 

^ pa^i^* ;^TSe W officers anwt be treated; 

as bnh side and oh fhh other, 

like any Jor that purpose. 


and, if so, equally liable to be called by sub- 
poena for either side. 

Mr. Justice Coleridpe concurred* 

Mr. Justice Erie* 1 think ^is rule should 
be absolute. On ihe objection in point of 
form, 1 think we must presume that they were 
a tribunal properly constituted, and therefore 
competent to take the examination* The 
general rule of law is, that when justices act in 
discharge of a duty, they may be presumed, 
till the contrary be shown, to have authority so 
to act. I think that rule ought to be extended to 
this case. As to the other point, it is to be 
observed, that the objectio!i taken by the de- 
fendant was of a personal nature. The in- 
terests of truth require that all who have know- 
ledge of the facts on any matter should be 
compelled to disclose them before any tribunal 
sitting to inquire into them ; and it is a general 
rule that all persons shall come forward to 
give such information as they possess. This 
general rule is subject to few exceptions. A 
man is not required to criminate himself, nor 
to give evidence that will injure the title to his 
own property. In cases of this sort a man 
may refuse to give evidence ; but the 3 & 4 
Viet. c. 26, shows that no one can, by reason 
of his being an officer of a parish, be prevented 
from giving evidence in matters in which that 
parish is concerned. Here the person is com- 
petent, and being competent, is compellable to 
give evidence. The rule therefore should be 
absolute. 

Rule absolute. 


Court of Cprbrqurr. 

Davj/ V, Lambert, June 12, 184S. 

PRACTICE. — PAPER^BOOKS. 

A. party cannot have judgment thi^fon a de- 
murrer when the paper hooks have not been 
delivered on behalf of both parties. 

THjfis cause, which stood in the demurrer 
paper, having been called on for argument, 
and no paper books having been delivered by 
the party praying judgment — 

Phipsen cited Abraham v. Cook, i Dowl. 
215, to show that the p:oper course, under 
such circumstances, wa to strike it out of the 
paper. 

martin, contrk, observed, that such was by 
no means a general rule, for in Scott v. Bebson, 

2 C. M. & R. 29, the Court gave judgment 
without the delivery of the paper books, and 
where the books had been delivered one 
party, there was nothing in the rule of Coart, 
H. T., 4 W. 4, R. 7, to make it obligatoif ^on 
the other party to deliver the other two b^ks • 
As to the case of Abraham v. Cook, ibsA oc* 
curred most probably before the rule of Court 
PUtU^ IL How can I give 

judgment in ypur favour know no- 

tbiwoftbeewei^ .We arp>^ 
according to the right of 
Alderton, B. I see the ^i^e m Hilary 
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Term, and the case of Mrakam v. Cook in 
Michaelmas Term of the same year.* 

PerjCuriam. The cause must bestrucfc out. 


Court of l^anltruptrs. 

In re Joseph Hubbard. August 5, 1848. 

DISPUTED ADJUDICATION. ACT OF BANK- 

RUPTCY. 

The acts of bankruptcy enumerated in tlte 
6 G. 4, c. 16, s, 3, are meant as tests of 
the trader^ s insolvency- 

A trader may commit an act of bankruptcy 
by fraudulently delivering goods” with- 
out any dishonest intention, or any moral 
fraud, 

Joseph Hubbard, who carried on busi- 
nep at Dorking, in Surrey, as a draper, was 
adjudicated a bankrupt under a fiat bearing 
date the 27th July, 1848, and gave notice to 
dispute the adjudication pursuant to the 3 & 6 
Yict. c. 122, s. 23. 

Tlie act of bankruptcy relied upon was 
founded on the following facts : — Early in 
June last, the bankrupt received an order to 
furnish a small quantity of cloth of a particular 
quality, which he had not in stock, and he 
wrote to Messrs. Costekar & Co., of London, 
to supply him with the cloth so ordered. By 
an accident the parcel was misdirected, and did 
not reach the bankrupt for a fortnight. In the 
interval the bankrupt was sued by several of 
his creditors, and when Costekar’s goods were 
received at the bankrupt’s premises he was in 
expectation of an execution being put into his 
house at the ^suit of one of his creditors. 
Under these circumstances, after keeping 
Costeker’s goods for about a week, the bank- 
rupt handed them to an acquaintance, direct- 
ing that they might be forwarded to Costekar 
& Co. ; Und, on the 24th of July last, the goods 
were returned to, and received by, Costekar 
& Co. The parcel had been opened on the 
bankrupt’s premises, but the goods ccntained 
in it were not exposed for sale or taken into 
stock. It was contended, on behalf of the 
petitioning creditor, that this was a fraudulent 

• There is also a rule of Michaelmas Term, 
1'7 C. I, A. D. 1641, to the same effect. But 
see Somers v. Miller, 2 H. & W. 117 , 


delivery of goods by the bankr«^t> with mtent 
to defeat or delay his creators. 

Mr. Bagley appeared on behalf of the bank^ 
rapt, to dispute the adjiic&ration. He con- 
tended that the facts, as alleged, did not 
amount to a fraudulent delivery of goods, 
within the meaning of the 6 Geo. 4, c. 16, s. 3. 
Tlie goods were not in fact the bankrupt’s. 
He had contracted to jiurchase them from 
Costaker & Co., but the contract was after- 
wards rescinded by consent of both parties. 
It was competent for the parties to a contract 
at any time to rescind that contract, when by 
so doing they could be respectively placed in 
statu quo- The case amounted to no more 
than this, that the bankrupt ordered goods, 
and when they were delivered he found he was 
not in a situation to pay for them, upon which 
he returned them to the vendor, wno agreed 
to accept them. There was no fraud, either 
morally or legally, in the transaction. It was 
the same as it* the goods were lent to the bank- 
rupt and he had returned them, which would 
not be an act of bankruptcy. Exparte Whitby^ 
Mon. & Chit. 671. The learned counsel also 
cited Scott v. Thomas, 6 Car. & P. 248, and 
I Camming v. Baily, 6 Bing. 3<>2, as distinguish- 
able from the present case. 

Mr. Lucas, for the petitioning creditor, re- 
lied upon Camming v. Bally, and Scott v. 
Thomas. 

Mr. Commissioner Fane did not think that 
the queston here depended in any degree upon 
the motives of the bankrupt in returning the 
goods. No doubt he acted from an honest 
motive, and there was no moral fraud, but 
there was what the law called a 
delivery. The delivery of the goods was’ an 
overt act of insolvency. The bankrupt himself 
knew that he should not be able to pay for the 
goods, and after thejr hadJ^)een delivered to him 
in the course of business, and kept for a period 
of 12 days, he returned them to the vendor. 
The acts of bankruptcy enumerated in the 
statute were intended as so many tests of the 
trader’s insolvency, and, looking at the bank- 
rupt’s conduct in this particular transaction, it 
could not Tie doubted that he returned Cos- 
1 taker’s goods because he believed himself to 
be insolvent. The bankrupt acted in this 
respect like an honest man, but he had com- 
mitted an act of bankruptcy. 

Adjudication iEjBSrmed. 


ANALYTICAL DIGEST OF CASES. 

REFOBTED IN ALJb THE COURTS. 


ot Commen Sato. 
CONSTRUCTION OF STATUTES. 

[fax the previous Sections of this Series afj 
the Digest in the preeeviit YdkmiUp Uem 
Law of Attorneys^ pp; 13^ 254« 

Law of Costs, p. 234. 


Law of Wills, p. 37 . 

Law of Arbhratipit, 315. 

<kmU of Equity. 

of 

ihpppesrty and p.7S; 

PVinei{ito of Equi^^ 
r Ffesdincrfi^ pv 121. 
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Evidence, p. 149. 

Practice, pp. 169, 190. 

Bankniptcy, p. 213. 

Latnacy, p. 216. 

Courts of Common Law : 

Evidence, p. 272. 

Magistrates’ and Poor Law Cases, p. 289.] 

ANNUITY. 

1 . Judge* s Order. — 1 2 Viet, c, 1 10. — 
Suitors’ Fund. — A judge at chambers having 
made an order under the 1 & 2 Viet. c. 110, s. 
14, and 3 & 4 Viet. c. 82, s. 1, charging an 
annuity payable out of the Suitors’ Fund,” 
by order Of the Lord Chancellor, in pursuance 
of the provisions of the 46 G. 3, c. 128, this 
Court considering it doubtful whether or no 
the judge’s order was valid, refused to set tt 
aside, as, by so doing, they would deprive the 
party of the right of appeal. 

Queere, if this Court has jurisdiction over an 
order of thaf description. tVitharn v. Lynch, 
1 Exch. R. 391. 

2. Enrolment. — Tarty enabled to charge the 
fee simple, 53 G. 3, c. 141, s. 10. — Term for 
better securing. — Lands were conveyed to such 
uses as K. should appoint, and, in default of 
and until appointment, to K. and his assigns 
for jf.’s life, and from and after the determina- 
tion of that estate in ftT.’s lifetime, to a trustee 
for K. and his assigns, and to bur dower; and, 
from and after iC.’s .decease, to iiC.’s heirs and 
assigns. 

Held, that during fC/s life estate, and before 
appointment, K. was a party enabled to 
charge the fee simple in possession with an 
annuity, within the meaning of the stat. 53 G. 
3, c. 141, 8. 10, and therefore^ the annuity 
(being of the valut required by that clause) did 
not need enrolment under section 2. 

By an annuity deed, reciting conveyance in 
fee to K., the grantor, of certain premises, K. 
covenanted to B., the grantee, that, if the an- 
nuity should be in arrear 14 days, B. might 
enter on the premises and distraiij; if 21 days, 
JB. might enter and take the rents and profits 
until the arrear should be satisfied. It was 
then witnessed that, for farther securing the 
annuity, JRT., ^th the consent and by the di- 
rection of B.y appointed (under a power vested 
in IT.) and demised to H., (party to the annuity 
deed,) his executors, &c., for 99 years, the pre- 
mises before mentioned, then in the occupation 
of K. which premises, it was agreed by the 
same clause, should, for the purposes of the 
deed, be considered as held and^ occupied by 
if., as tenant to ff., at the yearly ^rent of 500f. 
payable on the same day as the annuity. ITie 
demise for 99 days was on trust to pemjit K. 
to take the rents and infcHSts tiD^d^^ 
mentofthe annuity; and if the aniidity gbontld 
be in arrear, 30 da^Si,, t^n, put of the reiHs and 
profits;, or % demismg, seBihg, moit^ 
the praises for toy part df iMe 99 J^dars, to 
rause sufficient^ money fbr payment"^ the 
arrears, and apply the same accc^ffingly. 


6owtii 333 

paying iT., or permitting him to receive, the 
residue. 

On default for 30 days in payment of the 
annuity, ejectment was brought on the several 
demises of S. and if., and a vetdict was found 
for the plaintiflT on B/s demise, but for the de- 
fendants on that of H. (under the judge’s di- 
rection) because Jf. bad not given 2C. notice to 
quit. 

On motion for a new trial on the ground that 
the plaintiff '\jould not recover on fl.’s demise 
by reason of the term in fl. and the tenancy of 
K., Held, that the verdict on that demise was 
rightly found; for that the first clause of 
entry entitled J?. to maintain ejectment after 
21 days default, tod that right was not taken 
away by the creation of a term in II. in the 
manner and for the purposes stated. * 

Sernhle, that, if H. had mortgaged the pre- 
mises for payment of the annuity, B. could not 
have brought ejectment while the mortgage 
subsisted. Doe d. Butler v. Lord Kensington, 
8 a. B. 429. 

Cases cited in the judgment: Hulsey v. Hales, 
7 T. R. 194; Boa d. Chawner v. Boulter, 6 
A. & E. 675. 

ATTORNEY. 

Disobedience to statute a misdemeanor. — Stat. 
6 & 7 Viet. c. 73, 8. 2, prohibits, generally, 
persons from acting as attorneys in any Court 
of civil or criminal jurisdiction, unless pre- 
viously admitted, enrolled, and otherwise duly 
qualified. Sections 35 and 36 enact that, in 
case any person shall so act, he shall be in- 
capable of recovering his fees, and such offence 
shall be deemed a contempt of Court, and be 
punished accordingly. 

Held, that an unqualified jierson so acting 
as an attorney may be indicted, under the sub- 
stantive prohibitory clause, section 2, for a 
misdemeanor, and that ss. 35 andit36 do not 
limit the punishment for the offence to the par- 
ticular incapacity and punishment there speci- 
fied.^ Reg. V. Buchanan, 8 Ci. B. 883. 

Cases cited in the judgment: Rex v. Wright, 
1 Bur. 543; Castle’s case, Cro. Jac. 643; 
Rex V. Dickenson, 1 Wms. Saund. 135, h, 

BUILDING SOCIETY. ♦ 

Mortgage. Special meeting. — Shares. — A 
benefit building society, established under the 
provisions of the 6 & 7 W. 4, c. 32, is not pre- 
cluded from lending money on mortgage to its 
own members. 

One of the certified rules of such society pro- 
vided, that no action should be brought or de- 
fended until the approbation of the majority of 
members present at “a special meeting*’ of 
the society should be obtained,; field, no ob- 
jection that the approbation of tfie toajority was 
obtained at a fecial ge^eral^isuietfetgJ* 

Another rule provided, that a committee 

should determine all disputes toould 

arise vuspeeting ths. rules 

of die society, or ^snv of the matters, or 

things thei^In con- 
ditions, alterations, which 
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lag aopifijtieiBi, fiufk ,1a 
one member ehould 
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ClfUjk^H BUlLbll^G* R’i^TE 

ThS'iJ '-.'iJ ' i»V' ■■' 


ACT. 


imetnent .^* — A Ioce^I 


on 


4pt . e; 

i.ujrp. 


tru8teps> ,for r<i|)uilding' a 
- JrXo:iCir money, and charge it 

should assess all 
and persons who do or shall 
land, house, shop, 
^ai:el3kphs6,jYault, m or other Itnemcnt within 
thfer^id par^hV* rate to be paid by 

the owner or landlord, and half by the occupier 
t^nan^ or occupiers to pay the 

lYhble in, tiie fir^ instance, and deduct the half 
put of, ^lip.rpnt : power of distress was given, 
if g,hy pew^^^ oniit to pay for 30 days 

aft^jr pers^^l dpinand or, written , demand left 
at hjs p^4c? pf abode ; power of imprisonment 
if *lip secr^ed go<^d® \ power of distress if 
dtiy' p^son I ass^ should quit his land, 
dui^elliiig-hbuse, warehouse, shop, vault, mill, 
or teneniem, in respect whereof he should 
be ^soi^ed^f^ before paying his said 

fafe; iihd it was enacted that any pe|«on ap- 
pointed j^y , ^1^® trustees might inspect the 
t^pdks pf the poof rate and land tax, to ascer- 
^1n‘ the. fatea to be levied under this act. 

that in respect 

6T his tithes gS an oilier tenement,’^ Re(/, v. 

WmT:/, 3 a JB. 45?: 

’ Case oife(^in th6 judgment : Srindimun v. Breach. 
7 Bw.6t a 96. 


COPYHOLDS. 


Tax Redemption, 


corporation. 


t. without scaL — Guardians of 

of wiiness.—Tlie guar 




L popr ,law union cannot bind 


order, not under seal, , fpr 
rtiilciM a s>ufy^y gnd . njgp (accprding to 
stat. ' 6 8? 4^,p. pd^ 3#) of the rateable 

wppef tjr i|i ' ^ pair^^ fofming pari (if, tbp union. 
For spcdr is hot , a , contract he,c;e&sarily 
liicidept''"" - 


V. Strand Union, 8 Q, B. 326. 

Jiir t1i«» fu^gtnefnt: v. 

©AUip«iY.«-A4.At 

of^iXudlcMw Vj iCharitoav^ 6 M. ^ Wl>8|i'$^{ 

Qhureh On*, Ooiiif««iY, 6 A. 

846 ; Arnold y. IVIhvrfr /tff Jpoole, 4 M-» 

860 ; Fishmongers* Company v. }lo1>ertsun, 5 

M.SaG. 181. 

; . •■ I ■•■; •.: I \ 

2.' 5 fy 6 fF. 4, c. 76/s. on bond* 

— Repair of pew , — IJnder stat. 5 & 6 W. 4, c. 
76, ss. j66, 67, a corporatipn exegptpdl^?* 
for payment of an annuity to a persbo,Ten}ovecil 
from office, apd also for payment^ on 'd^a](td^ 
of arrears due before! d^^e,. 
consenting not td jifesi arxfe^ 

council passed a resolution tP pay liini 
thereon. 1/e/cf, that 4ach r^toh&tibh. ^d 
orders of the council for paynxetit of the' itp 
t?rest, were tinsanctioned by sectipti* a^ha 
were liable to be quashed bn bfelhjjf brpuji^ht’ 
certiorari, ‘ ' ’ * ' ‘ ^ 

And, per Patteeon, J., that independehtly of , 
this olijection, the resolution Hot Heing imdier 
seal, could not bind the corporatioD. -lliecor* 
]>oration had, during all the {time of living 
memory, repaired from the norporatioa fuhdst 
a pew in the parish church to which the mem-* 
Ijers of the corporation had been used, in thwr 
character of corporators, to resort to worship; 
It did not appear that the corporation pos^ 
sessed any hall or other buildup within thb 
parish. Held^ that such repairs might be de^* 
frayed from time to time, undbr section 92i 
Reg, V. Town Cownml of Warwick, 8 Q. B; 
927. . 

COUNTY COURTS^ ^CT. 

1 . Splitting demands^^Tho 63rd section of 
the Small I>ebts^ Act, 9 & 10 Vioti 
enacts, that it shall Hot be iawfial for any 
plaintiffito divide any cause of i>acUoo fbr the 
purpose of bringing two or JUa^e euits m nny 
of the said Courts ;;&e/d,rt}Uit tlie term 
'‘cause of action?? meonti of one 

actionr^ and was not action 

one separate Contract, 

In :the case of tradesmen’s bills, in which 
one item is connected vrith anpllxer in this 
sense, that the dealing is not intended to ter« 
minate With one^ contract, but to bo continu- 
ous, sp, that one itenii, jf not pai^, filial be 
united with another, .and form ope entire de- 


. l6; and JtMs 
4, c. 96, 


fof f Whh^h fhe 

.a ccB:pp^atiQm.bj,>tatsi 

59, a. 5^, and 5 ^ A Yipt. p. 5,7, 
hot intended by stat. 6 & 

3, that the guardians, of a upion 
ebould make the^astve^' lialble for We bkbi^ies 
dl fiaidi:plah. , 

can 8UcV gn;^3iah$ b by 

a contract without setil 1[if thfey can in any 
manner contract) tp remunerate a surveyor for 


mahd, Sui?h' demand, irii' e^eeds , .r?.— 

tp be wi^in die 


iTierefbre,. tyh^fe Pjf ■,.? 

railway company' gave his Workmen tickets or 
orA»%'for goods, whleb; 'were; supplied by the 
plaintiff, and the latter^ brought *2z8" actions in 
the County |he defendant in 

respect thereof, for sums amounting in the 
tn .2^31. it the. Cduitv ^ahled a 
pirobibhkMir tkottgh 

4ov5Z4R^4^nifltny torbss^thipii^ >"> 

Uks^m theotfiardi'^ia^tiini of^^tUe 
fSiiuRuDsh^phciBa^^^ deheav^dakii 



An^ffHeal IKgfist of .• 




etmld^be comprised in one id <i^iie 

count. ' 

Qumreig wbeth^ a prol^itian ought to \>e 
gj^mtod where a cause of action has been im- 
properly divided into several suite, but the 
a^regate amcmnt claimed does not exceed 20/. 
j^kropdy in re, 1 Eacch. 11* 479- 

Cases cited in tlie juclgmeht : GtritQg v« Alders, 
V ent. 7S ; S Keb. 6l7 ; Hesketh v. Fawcett, 
II M* A W. 360; Neale v. JSllis, 1 D. 6c 

b. 

2. Judgment in Superior Courts — Semhle, 
tl^at a parly who has recovered judgment for a 
debt hi one of the Superior Courts cannot sue 
upon the judgment in a County Court. Francis 
V. il(tnee, 35 Lt, O. 219^ 

3. PrakibUion, *— A prohibition will be 
granted to xeatrain the judge of a County 
Court from proceeding in an action, founded 
upon a judgment of this Court. Ranee v, 
James, 35 L. O. 347. 

4. Superior Cowrf. Cos/a. Where an 
action was brought in a Superior Court, after 
an order in council constituting a County 
Court for the particular district, but before 
aUch County Court came into operation, and 
application was made to this Court for the 
purpose of depriving the plaintiff of costs, on 
the ground, that the sum recovered in the 
action (covenant) was only 5/*, the Court re- 
fused the rule, upon the ground, that at the 
time when the action was brought, there 
was not a County Court in operation in 
which a plaint mght have been entered in 
pursuance of the act. Harris v. Laurence, 35 

440. 

5. ^ And so when there was a County Court 
already in existence, but which was not in 
operation under statute 9 & 10 Vict. c. 95. 
Parker v. Crouch, 35 L. O. 440. 

6. Prohibition, ~ Repievin. — ' In actions* of 
replevin the jurisdiction of the County Courts 
Act, 9 & 10 Vict, c. 95, extends to cases where 
rent to a greater amount than 90/. is claimed, 
with power under section 121, for either party, 
where the claim is for more thali 20/., to re- 
move the cause into a Superior Court. Wrighi 
V. Rice^ 35 L. O. 591. 

COVENANT IN MORTGAOS DBBD. 

7 G, 2, c. 20. — Power of Judge at Chambers, 
— An action of covetiant otl a mortgage deed 
is within the 7 G. 2, c. 20, and under that 
htetute a judge ai ehslmbera has power to make 
an order for the delivering pp of the deed. 
Siheetbn v. CoHier, 1 Bx6h. R. 457. 

Cn^e cited in tbejudgfttentt Dixon v. Wigraw* 

2 Or. A J4 61$^ 1 

9 Ci. 60, and 5^6 VixtL 144««r»Gasrm 
JietiesftrnA^tum iSfpdinat^^ooHmi^ 

4, c. 60, repettbngt^jcerteia* aote^ wUch^<laid 
dutiea ash ioreign conatj imported 
amnptiiott ^in tbe iiOinlied)i^ Kii tg d rti % < inipmtd 


ndw dutite*, to %e ateoi'ding to tHk 

avifajge df^ eotoi Whfch average' 

waa to be ceri:ifled by tnn ^(iomptirnljer df 
customs, for thkt ^rpose, Vas ‘to ktri!ke 
a ilx weeKS' average art itfcp fdt the 

last week, as ast'eriairted £tdm ''rettnui for 
that week trahsmittad himf,^ ^ and ihd 
averages dertified by him in the fiVe ptisbading 
wcdlcs. ^ ^ ' 

The Customs* Act, 3 & 4 W. 4, d. 66l, In ^6 
table of duties inwards, has the worda 
See 9 G. 4, c. GO.^* btat. 5 & 6 Vict. c. 14, 
repeals stat. 9 G. 4, c. 60, (except as 4o the 
repeal of former acts,) and enacts that there 
shall be levied and paid, from and after tne 
passing of stat. 5 & 6 Vict, c. 14, the duties oti 
corn specified in the table annexed. The table 
graduates the duties according to the average 
price made up and published in the manner 
required bylaw.** Section 26 enacts, that the 
comptroller shall strike a six weeks* average 
from the prices transmitted to him for the last 
week and hib last five averages, and shall, on 
eveiy 'I'liursday, transmit a certificate 6f the 
average so struck to the collectors at thd ports ; 
and the duties to be paid shall be regulated fey 
the last of such certificfites received by 
collector. Section 30 authorizes the comp- 
troller, till there shall have been a sufficient 
number of weekly returns under the act, to 
use his own iveekly averages before the act 


Held, by the Court of Exchequer Chamber, 
reversing tne judgment of the Court of Queen^a 
Bench : — 

That the statute 9 G. 4, c. 60, was not kept alive 
by stat. 3 & 4 W. 4, c. 56, for the purpose of 
striking the first average under stat. 5 & 6 
Vict. c. 1 4, but was absolutely repealed by stat. 
5 & 6 Vict. c. 14 ; and Jhat, therefore, no 
duties were payable upon corn imported be- 
tween the passing of stat. 5 &; 6 Vict. e, 14, 
and receipt by the collector of the comp., 
troller’s first certificate under the last-men- 
tione/i statute. 

Held, also, by the Court of Exchequer 
Chamber : — 

That the collector was liable, under stat. 
3 & 4 W. 4, c. 52, 8. IS, to an action on the 
case by the importer for nof signing file bill of 
entry for such corn until he received a certain 
sum^ which he claimed as duty. And that^ 
corn having been delivered up to the 
on his paying, under protest, the st(m ^ 1^9 
claimed as duty, the measure of damages Was 
the amount so paid, together with the torn 
sustained by the detention of the eprh^ tak^rttt 
into account a fall of prices which had ocemjert 
between the refusal to sign and ^the 
up of ihecorn. Harrow vrArm^, $ 

395. ^ ^ MU, . • 

ci^gl in a JJ. juUgmeftt 
son, 9 B. & C. 750-2 ; Reg. v. A^ 

anmmaf. 
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4 # 69, s. 4. — Under sfcat. 6 & 6 4, c. 59, 

ft, 4, requiring the difitrainer of any horae (which 
word ** horse may, by sec. 91, be constmed 
horses,”) to feed it wnile in the nound, and 
empowering him, after 7 days, to aeul any such 
horse for the eicpenses, a party di^raining 
several horses sell one or more for the ex- 
penses of all. J,, that 

he may repeat such sale from time to time as 
need requires. 

But, if he pleads the sale in an action of tres» 

C IS for taking and converting the horses sold, 
must allege that it was necessary to sell them 
for payment of the expenses. 

And, where defendant had obtained a verdict 
on such plea not containing the above allega- 
tion, judgment was given non obstante veredicto^ 
Layton v. Hurry ^ 8 Q. B. 81 1. 

DUTIES ON CORN. 

See Customs^ Acts, 

ELEGIT. 

Since the 1 & 2 Viet. c. 110, s. 11, an elegit 
need not describe the lands to be extended by 
metes and bounds ; it is sufficient ts describe 
them in any manner by which they may be 
identified. Sherwood v. Clark, 15 M. & W. 
764. 

Cases cited in the judgment : Fenny d. Masters, 
V. Durrani, 1 B. & Aid. 40 ; Doe d. Taylor v. 
Earl of Abingdon, 2 Dough 473. 

ENROLMENT OF ANNUITY. 

See Annuity^ 2. 

examination PF WITNESSES ABROAD. 

1 W, 4, c, 22, s. 4. — A|iliere the Court of 
Qiancery had directed an issue to be tried in 
the Court of Copmon Pleas, and also di- 
rected that a witness then abroad should be 
examined interrogatories, the Court of 
Common Pleas refused to vary the order of 
the Court of Chancery, by directing that the 
plaintiff should be at liberty to cross-examine 
the witness, viva voce, before the Chancery 
Commissioner ; or to issue a separate commis- 
sion to cross-examine the witness under 1 W, 
4, c, 22, s. 4. Hargrave v. Hargrave, 5 D. & 
L. 151. • ♦ 

EXCISE ACTS. 

1 . Sweet spirits of nitre are not " sijirits ” 
within the meaning of the Excise Acts, 6 G. 4, 
C. 80, SB. 107, 133; 7 & 8 G. 4, c. 53, 8. 32 ; 

2 W. 4, c. 16, 8. 10. Therefore, a person who 
buys from one who is not a licensed distiller, 
and without a permit, sweet spirits of nitre, 
tl^ duty on which has not been paid, is not 
li^le to the penalties imposed by those sta- 
tutes. ♦ 

The term “spirits” in those acts signifies 
an inflammable liquid produced by distil- 
^ion either pure, or ttnxed only with in- 
l^r^ents which do not convert it into some 
article of commerce not known m commonl 
parlance under the general appellation of 
“ epiri^.” AUomey^General v, Bailey, P 
Exch. R. 281. 1 


2. Appesd against conmetim by oommia- 
sioners & 8 G. 4, c. 53, s. 82, the 

officer of excise proceeding by information for 
any offence against that act, as well as any party 
aggrieved by the decision of justices adjudspng 
on such an information, may appeal to the 
Qi^rter Sessiopsi^ on giv^H^^^es of appeal 
^minted out by adtk TBy section 84, the 
Quarter Sesrioris are to rehear upon oath, and 
to re-examine the same witnesses, and to re- 
consider the same evidence and the merits of 
the case, wherever the original judgment ap- 
pealed against shall have been given, and shall 
not examine any evidence, or any witness or 
witnesses, other than, or different from, the 
evidence of the witness or witnesses which and 
who shall have been examined before the jus- 
tices at the hearing of the information on which 
the original judgment shall have been given, 
and may reverse or confirm in whole or in part 
the judgment appealed against, or give such 
new or different judgment as in their discretion 
they think fit. 

An information on this act contained four 
counts. The justices convicted on the fourth, 
and acquitted on the others. The defendant 
gave notice of appeal from the judgment to the 
Quarter Sessions, but the officer prosecuting 
on the part of the Crown gave no notice of 
appeal against the judgment of acquittal on the 
first three counts : Held, that the defendant's 
notice of appeal was limited to the jAdgment of 
the convicting justices on the 4tli count, and 
that if, on the hearing, the Court of Appeal 
was of opinion that the count was not sus- 
! tained by the evidence, but that the second 
count was, the judgment must be altoget^r 
for the defendant. Reg. v. Gamble, 16 
W. 384. 

GAMiES’ AND WAGERS* A.CT. 

8^-9 Viet. cap. 109. — Recovering back stake 
deposited. — Where^ a sum of money was de- 
posited in the hands of a stakeholder to abide 
the event of an illegal wager; but before the 
determination of such wager, one of the parties 
gave a notice of his abandonment of the wager, 
and requiring the stakeholder to repay his 
deposit : Held, that on action for money had 
and received to the use of the party giving 
the notice, lay to recover from the stake- 
holder the amount of such deposit, notwith- 
standing the provision of the 8 & 9 Viet. c. 
109» 8. 18 : Held also, that if the statute had 
been a good answer in bar it must have 
been specially pleaded. Varney v. Hickman, 
35 L. O. 329. 

GUARDIANS OF UNION. 

See Corporation, 1. 

INTE^REST ON BOND. 

I Sto Corporation, 2^ 

jrUBOMSNT IN BXmMMOn OOUETft. 

See County Courts Act, % 

ffbe remainder of this 

in our next Nnqptber.] 





DIGEST, AND JOURNAL OF JURISPRUDENCE. 


SATURDAY, AUGUST 2C, 1848. 


— “ Quod xnagis ad nos 

Pertinct, et nescire malum est, agitamus.” 

Horat. 

LEGAL RESULTS OP THE SESSION withdrawn or postponed until next SessioUy 
OF I’ARLI AMENT. we have to enumerate Mr. Ewart’s Bill to 

— establish an Appeal m Criminal Cases, and 

The Session which commenced in Novem- that introduced by Sir William Clay, for 
her last, and which has been as remarkable extending the Remedies against the Hun* 
for its protracted duration, as for the num- dred, the scope and objects of which have 
her and importance of the public events been fully discussed in pur former numbers, 
which have occurred since its commence- During the last week, also, the Bills intro- 
menfc, is at length drawing to a close. It ; duced by the Lord Chancellor, for the Regu^ 
r iv-i^iipected, that the prorogation will take j lation of Charitable Trusts, and the Regu* 
place during the next week. ! lation of Chancery Proceedings, to both of 

The monetary crisis which preceded ! which our readers’ attention has been di- 
the assembling of Parliament ; the series of j rected, after having passed the House of 
revolutions which have convulsed the coiiti- j Lords, were abandoned in t^e lower House^ 
neat of Europe, since the month of February | by Lord John Russell. Admitting that the 
last, and the political excitement which has : principles upon which these bills proceeded 
prevailed in this part of the kingdom, as ; were unexceptionable, and believing that 
well as in Ireland, haveJ certainly been pecu- i they were framed with no other design than 
liarly unfavourable to that deliberate and ; the laudable one of correcting admitted evils 
careful consideration, without which it is ! in the administration of justice, we 
scarcely possible to expect that measures ' deem it matter of cougratulatioii that, at 
effecting extensive changes in the law or its the period and in the shape they were iu- 
administration, can be either salutary or sa- troduced, they did not receive the assent of 
tisfactory. It must be admitted, however, the legislature. The experience of the last 
that notwithstanding the multitude and di- twenty years suggests so many instances in 
versity of subjects urgently pressing on the which hasty legislation, with the design of 
attention of the legislature, many questions amending the law, produced evUs of greater 
involving alterations in the law, have been magnitude than those endeavoured to he 
submitted to both Houses, and obtained a corrected, that we confess ym look with con- 
fair share of consideration and attention ; siderable apprehension on oills introduced 
and although some measures of great prac- towards the close of the Session, and iuvolv- 
tical importance have been rejected or post- ipg legal changes. The bills last adverted 
poned, it cannot be said that the legal re- to were submitted to parliament at so ad- 
sults of the Session are unimportant or vanced a period, that it was utterly impos- 
uninteresting, either as regards the profes- sible their provisions could be sufficiently 
sion or the public. known to, much less maturely weighed and 

Amongst the measures winch have been considered by, those most interest^ in their 
Vou xxxYi. No. 1,068. 
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operation,, .lttd/QRpiijU<t /of] ppiq^i;^g out the 
particulars in which they might prove dc- 
fectivei #r : objeotionahleu i , f 2?t« r Charitable 
fii^k fe# pcwon 

to,^b8eiTe> >yra§ .pbvipu^y Hp , sopac 

ippst jpippftai^ I iPWrtifii^r^ ,' ,whmh , wpul^ 
have :^tepalljr,^^%eea Wtl^ its opeiqtion, 
lit indeed thej,^<i ; n^ .,inar all tW henelitjK 
intpnd^ to .r^plt ,irom its provisions. We 
trpslv 1v>wPy^, that bot!h the bills to vyhich 
we, h^C last altud<^d will he re-introduced at 
thsi cotpniencepient pf the next Session, with 
sqchi^i^nsJtipTis onditnproyements as, upon 
i^ei^ing tho auggestions submitted to him, 
the Chancellor may consider expe- 

difHt.tondopt. , ' 

In reviewing the measures relating to the 
haw v^hich have obtained the sanction of 
the, legislature during the present Session, 
the Acts I I ,& 12 Viet. c. 42 and 43, and 
} I &, 12 Viet, c, 44 j which were presented 
to parliament by the Attorney-General, and 
■mil, probably he known , .hcreiditec as Sir 
^oho) ; Jervis's Acts, recommend themselves 
tp our. ohseryation, as well from their imr 

{ lortance as from their, bulli^ oecnpying no 
ess than 94 pages in the folio edition of 
the statutB book, The first of these acts is 
intended. to .fitcilitatc the perfoianaucc of the 
dutuns - of a justice of the peace out of 
sessions, in resjiect to persons charged with 
iudictahle offences ; the, second, as regards 
summary convictions, and orders ; and the 
jthirj is intended to protect justices from 
yexatioius actious in respect of acts done in 
the, execution df their office. These acts 
were ‘Origiaally meant to be accompanied by 
-anolth^i regulating the holding of Courts 
of .Special and Petty Sessions; but, for 
.SOme'rCasQn which haannot been pnhlicly 
explained, the Attorney-General thought fit 
.fAt {dtuUuiotiu thm hranch- of his plan some 
months ago, andifi tasirwe have heard it 
stated! these measures are intended to codify 
ithc'llaw.'ffiif' t-pa’ooedure before magistrates 
JaCtinj^id alii other cases but: as members of 
^fthd'iCoiirta of Quarter Sjessious, the {ian. is 
' nbuieiisly {mpeefieot., The • new acts, how* 
j;mrer^ CouiC iiato operation on the 2nd Octo- 
hdrulexfi; and: mrefuropose, before that period 
'firriues;<toislirOet.thbatteiitiQn of our readers 
- to the>anbgeieliim^ia'ile^l;.aQd toipuldish 
^>4nAbi!idgeiiDeftt of the! Statutes, land im.lu J 
t‘dex to>the»FetDM'prestrihed by itham,.-^t^h 
itt uuTOber alale9|:t||iaiS;am5Wty«fiae,i,,i i i 
onusOnly .second. iai tiRi|prtaDce,.;th thedOtp 
* .by .the.^terneyfCh»f»ak»iW^ 

j^itljpae whmh Mr.-BAmeei bas hdd the.^d 

lafiEKrtsiiih tOioariy 



tlieir W 

Renwvaf 

pnnieil/with a to 
and S, and t^e act 

in tj^e Administration of ' Criminal Justie% 
wliicti obtained the Royal. Assent bn tKe 
l4th instant, and tbe 

which were described in i former jftvfbitibri 
p. 1 IfJ. These measure^ as we have 
already taken occasion to remark, wn'rej 
carefully digested before they wTre liiid 
upon the table of the House of Commons^ 
and every clause indicates a ^ 

ledge of the matter on which it is attethptm 
to legislate. "We shall be at oilde iorphs^d 
and disappointed if these acts do not operate 
beneficially in the administratioh of *fwh 
branches of the law, with tesptot to Whle^ 
it has long been felt that some iilteratibii 
was desirable. 

Lord Campbeirs Criminal Tjaw Admirii^ 
stration Amendment RlU, by which if is 
proposed to provide a better mode than that 
now in use, for deciding difficdlt 
of law arising in criminal Wials, has iip|; 
fared so well in its progress through ehliet 
House of Parliament, as the bills iiittedutod 
by the hon. and learned member tor liiilL 
In the bill originally inttodutod 
Campbell, it was proposed that Courts oT 
Quarter Sessions, as well iiS Courts of ^ 
and Terminer, should have the pb^er m 
reserving any questions of laW, ’upon whieh 
a serious -doubt was ciitertamed, for^^l^ 
consideration of the judges, and that such 
Courts might, in the meantime^ respite exe- 
cution, or defer giving judgteeht, until such 
question had been discussed' ^ 
when this measure* w'as toiisidered in* me 
[ House of J.iords,^thej)ropd^alte refer ppuits 
of law from the Quarter' Sessions'^ 
Warmly and sucOessfidly resisted by tdrd 
Henman, vi^ho stated that the judges we^^ 
unanimously of opinion, thj^t ^ppeial^^ 

)thc Quarter Sessions bu^Kt not toj hb Vb- 
jperred to the judges, and ^ that 
meagre wkuld lead to the greatest' 
jncohyentence* Oterpowei^d by the w 
of authority^' Lprd C^mjibbll appeafs^\o 
have isiibraitted without a ^the 

bteissibn of the most impb^tep|^ prB Vfslbh; bf 
iusjlbflh !f hat' by 'Whkh it was proposed to 
.^Chii^irueh of ^^ Quarter/ . Sessiohs 
ppWieif in idnndhiii to reserve anv pWht 

afedpHf 

i 
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of^'Cijimnal |4aw; and if tlie Chairman 
V th^t Court feels that any 
serious di^culty arises^ he may plther 
rcpt the acquittal of the party in wliose 
case the doubt arises, pr^ in case of copvic- 
tiom he may communicate hisdpuHs to the 
Secretary of State, who in his tui;n refers 
the matter to the Attorney and Soheitor- 
Gcneral. Should the opinion of the 
law officers be favourable to the accused^ 
hpwc\er, it does not get rid of thp convic- 
tion, as the Home Secretary can only grant 
a pardon, which merely absolves from 
punishment, whilst the conviction remains. 
Hfip bill has undergone further amendments 
in the House of Commons, with which we 
are not yet acquainted, but mutilated as 
it has been, we have reason to know that 
it still contains a pro^ision, whicli we con- 
sider a decided improvement on the c\ist- 
ing practice. When the judges tliink fit 
tp re*cr\e any point arising in a criminal 
case for consideration, the practice hithcito 
has been, as our readers are aware, to sub- 
mit it to the fifteen judges pnmtely^ and 
prhen they have come to a determination on 
the subject, tjie result is notified to the parties 
concerned, but no judgment is pro- 

nounced, and the profession and the public 
remain in ignorance of the grounds upon 
whidi the judgment proceeds. The decision 
in any one case, therefore, cannot he safely 
I cued upon in another, as it is impossible to 
Icnow the reasons upon which the judgment 
is affirmed or arrested. Lord jCampbelFs 
Hill, hov^ever, besides authorizing six judges 
instead of fifteen to decide upon cases re- 
served for their consideration by the judge 
or commissioner presiding at any Court of 
Oyer mid Terminer or gaol delivery, also 
provides, that the judgment in such cases 
shall be delivered in open Court,* after hear- 
ing the counsel or parties, ** in like manner 
as the judgments of the Superior Courts of 
Common Law at Westminster are now de- 
livered,^* an alteration which we think could 
not fail to operate beneficially upon the ad- 
ministration of criminal law, by rendering 
it more certain as well as more satisfactory. 
This bill was returned to the House of Lords 
for the consideration of the Commons^ 
amendments, which were agreed to, and we 
shall probably be enabled in our next to 
annouuce that it has received the Boyal As- 
sent. *We must also defer till then our 
notice pf ^oini-Stock Companies Jlei, 
whiph received the J^yal Assent on the 
14th instimt, and of some oth^ measures 
relating to the laWj, which claim an early 
consideration* 


LAW' OP MARRIAGE. 

rnonrniTBi) DEGiinns 6®^ affinity* 

TniE Report of the Comtriissfioners ort the 
state and operation of the Law* of Mai*riage, 
relating to the prohibited Degrees of 
Affinity, and to Marriages solemnfeed 
Abroad or in the British Colonies, which 
has just been published, is a very able pro* 
duction, accompanied by a very exttaordi-^ 
nary and interesting mass or evidenefe^, 
collected evidently with great skill antf 
industry. The promoters of the inquiry, 
with a view to the alteration ,of the law, it 
must be acknowledged, have presented a 
strong case for the consideration of parlia- 
ment. 

We shall take an early opportunity of 
laying the RepOlt before our readers, and 
follow it by a statement of the pros ana cans 
of the proposition. Apart from the moral 
and social, as well as the religious bearing 
of the question, many most important legal 
considerations are involved in it, which it, 
will be our duty to consider before the next 
Session of Parliament. 

The Commissioners, it will be recollected, 
are : — ^The Bishop of Lichfield, Mt. Jhstici 
Williams, Dr. Lushington, Mr. J. Stufirt 
Wortley, Mr* A. Rutherford, and Mr. A. R. 
Blake. Their opinions are, no doubt, en- 
titled to great respect, and they come to the 
conclusion that the statute 5 & 6 W. 4, has 
failed to attain its object, and they doubt 
whether any measure of a^rohibitory cha- 
racter would be effectual. They leave to 
the wisdom of the legislature t# consider 
whether any and what measure should be 
introduced for a change of the law either on 
the side of relaxation or stricter prohibition. 

SALARIES OF THE COUNTY COURT 
JUDGES. 

The Home Office has recommended a 
proceeding with reference to the Judges of 
the County Courts, the expediency of Whixdi 
appears to be at least questionable. As most 
of our readers are aware, since the County 
Courts’ Act came into operation, the Judges 
have been remunerated by the receipt of Sie 
fees prescribed by the act $ and from the xe- 
turns made to the House of Commons Of the 
business done in the County Courts, and 
the fises received by the officers vespectivdiy, 
for the first nine months after the act came 
into operatinu, it appeared that the judges 
were in the receipt of an iUcoiha averagtng 
tVorn 1,700L to 1,800/* per anmim^ Thetotiu 
amottxitofthe Judges'fees maivedfromMareh 
to Deo. 1 84 7> inclusive} was 82,652/. 14«.5|^. 

8 2 
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The sums deceived depending on the amount 
of business in each Court, were necessarily 
very unequal, as some of the judges had 
emoluments which, extending the estimate 
to a year, would have produced an income 
of above 3,000/., whilst in other cases, the 
fees w^ould scarcely have reached 1,200/. 
The 9 & 10 Vkt. c. 95, s. 39, empowered 
her Majesty, with the advice of her Privy 
Council, to order the judges and other 
officers to he paid by salaries instead of 
fees, and the 40th section provided, that 
the greatest salaries to be received by 
the judges should be 1,200/, By an 
order of Council, which appeared in the 
Ghazette of Friday, the 18tli instant, the 
salaries of all the sixty judges of the County 
Courts have been fixed at 1,000/. per 
annuipn, to take effect from the 30th Sejitem- 
her next. This is no doubt j>erfectly legal, 
but is it wise ? The amount of business 
transacted in these Courts, as we have 
always understood, has rather exceeded 
than fallen short of the expectations of 
those who advocated the measure. Under 
an act of last Session, (the 10 & 11 Viet, 
c. 102,) the jurisdiction previously exercised 
by the Commissioners for the relief of In- 
solvent Debtors on Circuit, was transferred 
to the judges of the County Courts, and 
by that means an additional duty was im- 
posed upon them, not contemplated when 
the Courts were originally established. It 
was very generally expected, therefore, that 
when the Privy%.Couiicil thought it expe- 
dient to fix the amount of the salaries, the 
maximum^'.sum specified in the act would 
have been taken. ^*1,200 per annum cer- 
tainly cannot be considered as an exorbitant 
salary for a barrister of adequate acquire- 
ments, who abandons his professional 
prospects for the public service; and al- 
though tbat sum would have been a con- 
8iderS}le reduction from the amount liither- 
to received by the judges in the name of 
fees, still it might have been contended, 
and with some reason, that the office of 
judge was accepted with notice that the 
salary w^as not to exceed that sum. By 
fixing the salary at a sum less than 1,200/., 
great dissatisfaction has been created, and 
we have heard it hinted, that some of the 
judges who are "^considered the most com- 
P/^tent, and prervioiisly held the highest po- 
sition in the profession, have intimated an 
intention of resigning. Be this as it may, 
we are satisfied that no advantage to tfie 
gained by saying :^2.000/. per 
and rendenng fiO dis^n- 

dpon whose diligencaj zeal, and , 


energy so muoh dep^ds as upon the judges 
of the County Courts. Neither the pmacipte 
upon which the County Couria Act is 
framed, nor the appointments under it, have 
our approval, and we see no reason to 
change or qualify the opinions frequently 
expressed in this pubheation upon the 
matter; but we greatly doubt if the admi- 
nistration of justice in the new Courts will 
be improved by the step now taken ; and 
we shall be much surprised if the suitors do 
not soon discover that a change has taken 
place, which w ill not increase the popularity 
of the new institutions. The late order in 
Council does not interfere with the emolu- 
ments of the clerks, but if it should be here- 
after deemed expedient to fix their salaries, 
we presume that a sum will also be named 
below the limit mentioned in tile act, which 
is GOO/. 

The following is the Order in Council 

ORDER IN COUNCIL. 

At the Court at Osborne House, Isle of 
Wight, the 11th day of August, 1848, 
present the Queen^s most excellent Ma- 
jesty in Council. 

Whereas there was this day read at the 
Board, a Report of the Right Honourable the 
Lords of a Committee of Council, dated the 
loth instant, in the words followring, viz. : — 

“Your Majesty having been pleased, by 
your Order in Council of the 3()th day of 
October last, to refer unto this ConimitteeiSfijiiw^ 
consideration an act passed in the 10th year 
of your Majesty’s reign, intituled, “An Act for 
the more easy recovery of Small Debts and 
Demands in England,’ with directions to 
report to your Majesty what order, in their 
opinion, it might be proper to make for paying 
the Judges and certain Officers of the County 
Courts, established under the provisions of the 
said act, l;y salaries instead of fees. 

“ The LokIs of the Committee, in obedience 
to your Majesty’s said order of reference, have 
taken the said act into consideration, and 
having ascertained that, in accordance with the 
provisions of the said statute, the Lord High 
Chancellor of England had appointed GO 
judges to fjreside over the whole of the said 
Courts, are pleased humbly to report, as their 
opinion, to your Majesty, that an Order in 
Council, to the effect following, should be made 
for the purposes of the said act, tbat is to say : 

“That, from and after the 30th day of Sep- 
tember, 1848, the 60 Judges of the Courts held 
under the provisions of the said act of the 10th 
year of your Majesty’s rrign shouM be ptad by 
salaries ; and that each of inch 00 jadges 
should be paid 1,000/i per 
titties end in such manner as the Ikitds Ooin- 
missioners of her Majesty’s Treasury may 
ihink^t to dircfcLf’ ,, ^ i p , . 

4iid notice 

in the London Gazette, on.ff u^d^y# 
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of Norembfir last, that, after the expiration of 
pioe calendai? month from the date of the pub- 
lication of that notice, her Majesty, . with the 
advice of hejr Privy Council, would take into 
consideration the propriety of makihg an order, 
Undp the provisions of the said act, for paying 
the judges, clerks, bailiflFs, and officers 6f the 
said Courts, by salaries instead of fees, or in 
snch other manner as might be deemed esrpe- 

Her Majesty, having taken the premises into 
considejcation, is thereupon pleased, by and 
with the advice of her Privy Council, to order, 
and it is hereby ordered, that, from and after 
tlie 30th. day of September, 1848, the 60 judges 
of the Courts held under the provisions of the 
said act, shall be paid by salaries instead of 
fees ; and that each of such ()0 judges shall be 
paid, as and for his salary, 1,000/. per annum, 
at such times and in such manner as the Lords 
Commissioners of her Majesty's Treasury may 
think fit to direct. 

C. C. Greville. 

CHARITY TRUSTS AND CIIANCEllY 
BILLS. 

Thes,e Bills, to which we have several 
times adverted, have been postponed for the 
present Session, 

We understand that numerous remarks 
and suggestions were prepared by the 
Council of the Incorporated Law Society 
on various clauses in the Charity Trusts’ 
and submitted to several Members of 
Parliament. 

The following discussion took place on 
Friday the 1 Htlu instant, relating as well to 
the Chancery as the Charity Trusts' Bills : 

Mr* G. J. Turner asked the noble lord at 
the head of the government what course he 
proposed to pursue, with reference to several 
measures of considerable importance. The 
first of those measures was the bill for the Re- 
gulation of Charitable Trusts, which had only 
reached that house on Monday, and was not 
in the hands of members until Tuesday, He 
ffid not think it probable that the house was 
likely to agree as to the best mode in which 
charities could be administered without much 
discussion and deliberation ; and he hoped, 
therefore, that the noble lord would consent to 
postpone this measure until next session. Two 
other measures had reached that house last 
week relating to the Court of Chaticery,-^one 
of those hills relating tb the fees in Chance^. 
The noble lord would be aware tliat a eommit- 
,tee: of that house had sat on the subject of the 
foes in the Court of Chancery ; that committee 
had reported resolutiorUi to the house* and their 
report wuuld probably bein the hands of mem- 


, • The Petty Bag Office Bill has passed the 
Copinibns, and remains for second reading in 
the House of Lords. 


hers very soon aftfwr the commencement of the 
ensuing session. He thought, therefore, the 
noble lord would feel that these measures could 
not i)roperl)r be submitted to the bouse until 
hon. gentlemen were in possession of the report 
of the committee. 

Lord J. Ritssell replied, that he had consulted 
with the Lord Chancellor on the subject of the 
Charity Trust Regulation Bill, to^ which the 
noble and learned lord attached very im- 
portance, and he (the Lord Chanc&or) ex- 
pressed a hope tliat there was not likely to be 
any very serious opposition to that bill, and 
that it might be proceeded with. If, however, 
as the hon. and learned gentleman had inti- 
mated, it was a measure which would occasion 
very considerable discussion, and which was 
likely to occupy much of the time of the house, 
he (I>ord J. Russell) would certainly not be 
disposed to press the bill in the present session. 
(Hear, hear.) With regard to the other bills 
to which the hon. and learned gentleman had 
referred, he (Lord .1. Russell) had no hesita- 
tion in saying that it w'as not his intention to 
proceed with them this session. 

Mr. Hume hoped that if the Charity Trust 
Regulation Bill was withdrawn, the noble lord 
would bring in a bill requiring trustees to lay 
an account of their charities before the house. 

Lord J, Russell would certainly be ready to 
carry into effect any part of the bill which might 
meet with the general assent of the houstj. 


NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 

IN THE PRESENT SESSION OF PARLIAMENT. 

Th e Statutes effecting alti^rations in the Law 
passed during the present Session of Parlia- 
ment, printed in this and the last volume of 
the Lefjal Observer, are us follow ; — 

Htotending Time for making Railways, vol. 
35, p. 204. 

Regulating the Queen’s Prison, p. 558 
North American Passengers, p. 581- 
Crown and Government Security, p. OOO. 
Oaths in Chancery, vol. 36, p. T- 
Stamp Duties Assimilation, p. 8. 

Trial of Controverted Elections, p. 23. 
Removal of Aliens, p. 182. 

Annual Indemnity, p. 221. 

Suspension of the Habeas Corpus Act (Ire^ 
land), p. 280. 

Poewr Removal Orders, p. 298. 

Commons Inclosure, p. 324. 


cams; eEitTXfr]i.QiATBS. 

10 & 11 ViGTU c. 20- 

'An Act % eual 3 ^ Pieraobs kAirlfig a Bight to 
■ 1t:!H in Eugittd * ab4 ^ WSos to do so, 

'^''by ^4hltms4lveo or Persbns authorissed by 
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them^ without being required to take out a 
Game Certificate. [22lid July, 1848.] 

1. 48 O. 3, c. 55.-52 G. 3, c. 93.-3 ^ 4 
Viet. e. 17. — Persons in the occupation of in-- 
t^sed ground^ and in certain cases owners^ may 
kill hares ivithout a game certificate. — ^Whereas 
by an act passed in the 48 G. 3, intituled An 
Act for repaling the Duties of Assessed Taxes, 
and granting new Duties in lieu thereof, and 
certain additional Duties to be consolidated 
therewith, and also for repeaUng the Stamp 
Duties on Game Certificates, and granting new 
Duties in lieu thereof, to be placed under the 
Management of the Commissioners for the 
Affairs of Taxes,” and by an act passed in the 
52 G. 3, intituled “ An Act for granting to his 
Majesty certain new and additional Duties of 
Assessed Taxes, and for consolidating the same 
with the former Duties of Assessed Taxes,” 
and by an act passed in the 3 & 4 Viet,, intituled 
An Act for granting to her Majesty Duties of 
Customs, Excise, and Assessed Taxes,” cer- 
tain duties of assessed taxes were granted to 
her Majesty the Queen upon, amongst other 
things, every person who shall use any dog, 
gun, net, or other engine, for the purpose of 
taking or killing any game whatever, or shall 
assist in any manner in the taking or killing 
of any game : And whereas by divers laws 
now in force penalties are imposed on all per- 
sons taking or killing, or assisting in the taking 
or killing of, amongst other things, any game 
whatever, who shall not have obtained a certifi- 
cate of the due payment of such duties : And 
lyheretts it has been found that much damage 
has been and is continually done by hares to 
the prbduce of inclosed lands, and that great 
los&ei havi thereby accrued and do accrue to 
the occupiers of such lands ; and it is expe- 
dient that pei^ons in the actual occupation of 
such inclosed lands, or the owners thereof, 
who have the right of killing game thereon, 
should be allowed to take, kill, and destroy I 
hares thereOn, without the payment of the said 
duties of assessed taxes, and without the inour- 
ringof any of the penalties above mentioned : Be 
it therefdi*e enacted by the Queen's most excel- 
lent Majesty^ by and with the advice and con- 
sent of t^e Lotds spiritual and temporal, and 
Commons, in this present parliament assembled, 
and'by the’ auifliorfty of the same. That from 
and after the passing of this act it shall be 
lawful for any petison, being in the actual occu- 
pation of any mcTosed lands, or for any owner 
thereof who has the right of killing game 
thereon, by himself or hy any person directed 
or authorized by him ill wnniig, according t6 
the form in t^ie schedide' to jms net kmieai^ed, 
or to th^ like efiTeet, S6 to do, td faSje, kill, or. 
desttoy any hhre then being Jn ^ .Upon any 
8i^h inclosed land^, withoM the psytbfpiof 
wy such duties of assessed toes as kfOresaid, 
aiid Without thft a^ nttttuaf JEatrie 

■- ‘f ^ s i f ,Tni 

time in’io^ oa^ pMUti'J 

ht neia m'mefk 
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authority revoked^ notice to he given of the sarnCm 
—Provided always, and be it enacted. That no 
owner or occupier of land as aforesaid shall be 
authorized to grant or continue, under the pro- 
visions of this act, authority to more than one 
person, at one and the same time, to kill hares 
upon his land within any one parish j and that 
he shall deliver the said authority, or a copy 
thereof, or cause the same to be delivered, to 
the clerk of the magistrates acting for the Petty 
Sessions Division within which the said lands 
are situate, who shall forthwith register the 
same, and the date of such registration, in a 
book to be kept by him for such pur^se, 
which book shall be at all reasonable ibitbes 
open to the inspection of the clerk of the Com- 
missioners acting in the execution of the .^cts 
for assebsed taxes or for any of the collertors 
of assessed taxes within such district ; and the 
said authority, so soon as it shall have been re- 
gistered as aforesaid, shall be held" good uhtil 
after the 1 st day of February in the year fol- 
lowing that within which the same is granted, 
unless the same he previously revoked, and 
I notice of such revocation be given to the clerk 
of the magistrates as aforesaid ; and the said 
registered authority, or the unrevoked rerister 
thereof, shall be good and sufficient evidence 
of the right of the person to whom authority is 
given by the same to kill hares upon the lands 
mentioned within the same without haviiig 6b- 
tamed an annual game certificate. 

3. Persons not to be liable to tax on game-^ 
keepers. — ^And be it enacted, That no person so 
diiected or authorized to kill any hare as afore- 
said shall, unless otherwise chargeable, be 
liable to any duties of assessed taxes as gam^s^* * 
keeper. 

4. To extend to coursing or hunHng.-y-Al^ 
be it enacted^ That from and after the passing 
of this act it shall be lawful for any person to 
pursue and kill, or to join in the pmrsuit and 
killing of any hare by coursing with grey- 
hounds, or by hunting with beagles or otker 
hounds, without bavmg dhtained an amiiial 
game certificate. 

5. Not to quthorize the laying of poison.-— 

Provided also, and be it enacted, That nbthihg 
herein contained shall extend or be taken or 
construed tg Extend ito the making it lawful for 
any person, with intent tp destroy oritynm 
hares or other game, to put or cause to be put 
any poison 4>r poisdnotts ingredient od an^ 
ground, whether open or inclosed, .whem game 
usually resort, or in any highway, ^for^fmy 
person to use any fire-arms or gun of anyde- 
ecriptloD, by nighty for the purpose of luffing 
any game 6r hares. ' ^ 

Ss Agreements resemHng fame to be'st&P M 
/wee.r— Provided also, and to lit enaOlsd, Tbia 
where any^Senant of any latvd for Ufo tw 
years, or utbenrise, now^ is'or hetmfkr 
' be Vouiid hy^iny agmerneot opt' iio *take> kill; 
ov^dashray any game ^{ion^any lamlfi 
intsuok^amemeirt, then^wndf^n eH fbauSlt dioeh 
jkeibipg* msdkt TOntaihed'^ shialptexltMdbor^ bh 
toewwfabhstnisii to ihitliorii# 

hais>gkW4tedt ilensmt' mv diaVfpy 
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wpQJi any mich land^ bo intruded in 
{fiuca or to anthoriKq any otbeir i>er* 

aon to kill or destroy any Iwa upon any auch 
lands* 

7. laterpretaiion qf ac^«^And be it enacted, 
l^at in the interpretation of this act the 
singular number shall extend to several per- 
sons and things as well as to one person or 
tbififf; and any word importing the plural 
numper shall apply to one person or thing as 
well as to several persons or things ; and eV’ery 
word importing the masculine gender only 
shall extend to a female as well as a male ; and 
that the word Agreement ” shall include any 
covenant, proviso, promise, undertaking, con- 
dition, or reservation ; and that the word 
Parish ” shall include any hamlet, township, 
tithing, or extra-parochial place ; and for the 

S urposes of this act the word “ Night shall 
e considered and is hereby declared to com- 
mence at the expiration of the first hour after 
sunset, and to conclude at the beginning of the 
last hour before sunrise. 

8. To extend to England and Wales only . — 
And be it enacted. That this act shall extend to 
that part of the United Kingdom called Eng- 
land and Wales. 

9. Act may he amended^ dfc * — And be it 
enacted, That this act may be amended or re- 
pealed W any act to be passed during the 
present Session of Parliament. 

SCHJ^UULK. 

I A. B. do authorize C. D. to kill hares on 
my lands ** or the lands occupied by me,'* 
• t^ Case may he,'] within the of 

[here insert the name of the parish or other 
place, as the ease may be.] Dated this day 
of [here insert the day, month, and 

ycor.] ^ A. B. 

Witness. 


METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 

FinST ANNUAL RKFOgT OF THE COMMITTEE 

OF management. 

The first portion Of this valuable Report, 
will be found, ante, p. 302. 

Vu The Committee of Management next pro^ 
eeed to consider the Office and Status of AU 
ftkneys. 

,iftbe former state of the attorney be cona- 
pared with his present condition 4nd prospects, 

' « will be found t^t dhanges have Imn made 
hyfvarmuaJiegislative and^tter measitfes, tend^ 
jingito low0r the {Mrofesaion in pubiie. opmioa, 
pim to degrade it fmm an intcMctual to g me* 
ifhinicfil remplojrmeot. The fdhettor^ has been 
H^dluded £iHmi^many qf^liho av^nfics 
)ttp9v ndiich itgere fbrmerly opm^to hia industiy 
aiid talents,. andfUtost oft.those oAcid 
inenm which e^Stnr^themceiroise^of <diohh|her 

liWnafeiired^imd 
often to the younger, the inexperienced, and 


the least distiu^ished members of the bar. 
Thus attorneys nave been gradually shut out 
from Commissionerships in Bankruptcy ?md 
Lunacy, from presiding in variovusf )aqal Courts, 
and from advocating the rights pf their chants 
before many tribunals in whiqh they yirexe for- 
merly accustomed to practise. 

In the early period of our civil history, at- 
torneys and solicitors were required by several 
rules of the Superior Courts to become Mem- 
bers of the Inns of Court or Chancery. The 
judges of those days considered them as no un- 
fit associates, and thought they saw that the 
public advantage was connected with th^ir 
elevation in the ranks of society- That policy 
has not been continued, llic Benchers m re- 
cent times have considered it expedient to ex- 
clude them.. Upon what principle this can be 
justified it is diiiicult to conceive. 

The character of the profession is not a ques- 
tion which affects merely its members. The 
duties performed by the attorney and splicitpr 
are of indispensable utility to tlie public — to 
their convenience — to their necessities — to the 
wants and exigencies of an extended commerce, 
and an advanced state of civilization. The 
vast and complicated affairs of the various 
classes of society, in a large and wealthy coun- 
try, governed by a multiplicity of laws, cannot 
be well understood nor safely managed withdut 
the constant aid of an intelligent body of men, 
well versed in the principles and practical ap- 
plication of those laws. 

To the agency of solicitors is conhded the 
administration of the whole real and personal 
property of the United Kingdom. A large 
portion of it which is administered by Courts 
of Equity and in Bankruptcy, meets the view 
of the community chiefly by means of the pub- 
lic journals, but the far greater residue is ad- 
ministered by solicitors away frOTh the eye pf 
the public. Nor are his services confined 
merely to the pecuniary interests of the chant. 
Ap attorney has often to exercise hi|s skill and 
judgment to ac^Just disputes, and to reconcile 
the differences that aistmb the peace and 
peril the happiness of families, and to deal with 
questions that touch the character and reimtap- 
tion of a clienti, affect his personal lioerty, apd 
endanger, it may be, even life itself. In a 
word, the services they render are co-eatansive 
with the transactions, the rights, the duties? wd 
the wrongs of all classes of cxviliaed^e^rie^K^ 
and even where the aid of counsel is.called in, 
it is stfll Po the solicitor, and tp hmt uplyi tlMM: 
the client confides his interests, 

If this be so, it may faifly be •SttO 

not the ppbhc deeply interested the 
racter and abihties of so impoj:t^ an.agjsnt 4*-^ 

interested, the|?efore, thet hkpj^t 


faithful) 

>1^ he end 

JWt wnwjptfeir 

ae Committee, m order to obtain an ample 
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coHetrtion of facts and illustrations bearing 
upon the office and status of attorneys, have 
prepared a Series of Questions to be circulated 
amongst the members of the Association, the 
object being to point out those subjects u]X)n 
which, under existing circumstances, they 
think it desirable to ascertain facts, and to cob 
,ect the deliberate and unbiassed opinion of the 
profession ; and there is no mode in which 
gentlemen can so effectually assist the Associa- 
tion in its future exertions on behalf of the pro- 
fession, as l)y accompanying their answers with 
as many well authenticated instances as })<)ss’i!)le, 
for upon the number and weight of facts the 
Association must depend for public confidence 
and the utility and success of its measures. 

The next topic of the Report is the Grievances 
of the Profession. 

In adverting to what may be called the Griev- 
ances of the Profession, tlie Committee have 
not considered themselves limited to an enu- 
meration of the hardships and annoyances 
which lie upon the surface, and to which the 
attention of professional men is at the present 
moment chiefly directed, but have felt it to be 
their duty to advert to the course of legislation 
for many years past in its influence upon the 
interest and character of attorneys. 

•'ITie tendency of modem enactments and 
changes will be found almost invariably to have 
been of an injurious character and affecting the 
great body of this branch of the profession. 
Regarding this as a public e^^il as well as a 
private injury, the Committee have considered 
that any report they could present would be 
inif>erfect which did not suggest some means 
for restoring the profession to their original 
and just position, 

The hardships most generally complained of, 
many of which aflfect equally the suitor and 
practitioner, appear to be the following : — 

1 . The taxes on justice in the shape of fees, 
burdensome upon the attorney, fall still ^ijore 
hardly upon his client, and tend to bring re- 
proach upon legal proceedings by swelling the 
costs apparently received by the attorney, but 
really by ^he State. Fees occur at every stage 
of a caiise^ and are paid for duties involving no 
responsibihty, and of a character purely me- 
ch^ical ; strenuous efforts should be made for 
their abolition. To object to the extinction of 
fees that it would render litigation too cheap, 
and at the same time to establish cheap Courts 
in order that it may not be too expensive, ap- 
pears sufficiently inconsistent; The various 
expenses, however, necessarily incident to a law- 
suit must always operate as a sufficient check 
upon reckless litigation, and white in criminal 
cases, not only the judges and Officers, but ofbm 
the costs also of the prosecutor, his witnesses, 
counsel and attorney^ are paid from the public j 
revenue, the C^mittec are of opinion that the 
administration of justice ehould bo pro- 
wm mt from the same source^ and that to 
tbrm sudh a burden upon the suitOf is nn&ir 
ap® tfncOtistitutional. 

The distance of the Courtr from the liaw 
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Offices and places of business retards the pro- 
gress of legal proceedings, consumes the time 
and interrupts the duties both of counsel and 
attorneys. The Bar have become sensible of 
this, and have petitioned for a remedy. 

Efforts should be perseveringly continued to 
unite the Courts of Law and Ecmity, the Cham- 
bers of the Judges, Masters, Registrars, and 
other officers under one roof. The want of 
accommodation for attorneys in the Courts, 
and especially for consultations with counsel, is 
a serious grievance. Take an example of fre- 
quent occurrence ; 

A conference at Westminster upon the settle- 
ment of important papers is required. When 
the counsel and attorney are collected, they 
have first to seek out a room, and with diffi- 
culty find one. To this they must take their 
way through what is called the “ Robing 
Room.” Here they are detlained for a consi- 
derable time among the barristers dressing and 
undressing. Admitted at last to the room,” 
it is found cold, full of smoke, and continually 
intruded upon, the door being opened and shut 
every few minutes. The conference is conse- 
quently hurried and disturbed. In making 
escape from this den, the attorney is stopper! 
with a demand of 5s. for the room ; this paid, 
he proceeds down stairs, still in conference 
probably with counsel, when be is touched 
upon the shoulder, and finds that ** something 
for the Usher” is required; and in this un- 
satisfactory, not to say disgraceful manner, 
matters of the deepest importance to the public 
disposed of. Besides the complmnts regarding 
the Courts at Westminster, it should be added 
that there is a serious want of nccommodatBfif* 
for the public and the profession in the Courts 
of Nisi Prius in London and at the Assizes and 
Sessions in tfie country. 

3. The apathy of attorneys for a long 
period has invited an aggression, not only 
upon their own privileges, but upon those of 
their clients, of a very startling character* 
A growing inclination is ob8er\''able to establish 
the position that with the brief delivered to 
counsel the rights of the clients, and not these 
only but his feelings, and his character also, 
are placed exclusively in the counsel’s hands, 
so that thenceforth the client himself, or his 
attorney, has no voice or power in the cause* 
It must however be remarked that the attorney 
and not the barrister is the chosen repreSenta-i 
tive of the client, the barrister being generally 
the nominee of the attorney. But it must also 
be obvious that if during the progress' of the 
sittings or assizes when tmefs witii faeaVy fees 
have been delivered, and the patties, theSr attot-^ 
neys, and witnesses, have at great expence t and 
I inconvenience been coUecled together, a rel^^ 
ence should be literally fbreed upon the 
ney and bis client^ and their own opinidh 
wish in the eiffw altogetbet 
by jury dte a right ca]i« tio Itegef-^ ^ 
ist; The Cfemmktec by M ideiiyftbat 

many cwms; invclving^ 

acooum^oiight to that te wotdd 

be imreaseiiable td atten- 
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tion of the jud^e and the jury with minute 
questions and details, which could be more sa- 
tisfactorily adjusted out of Court. In these 
cases it would perhaps be desirable that either 
of the parties should be able, immediately after 
issue is joined, to obtain a judge’s order to refer; 
but if attorneys are prepared to submit that 
their own judgment upon these matters shall be 
sacrificed to the opinion or convenience of 
counsel (often of necessity unacquainted with 
many of the circumstances affecting the pro- 
priety of referring the cause), they will betray 
their client's interests and their own profes- 
sional character. 

4. Attorneys and Solicitors, as the Commit- 
tee have before remarked, were formerly re- 
quired to be members of one of the Inns of 
Court or Chancery, and believing that whatever 
tends to raise the tone and character of their 
body must be regarded as a great public ad- 
vantage, they are of opinion that it is a duty to 
the community in general, not less than to 
themselves, that they should resist regulations 
of a novel, arbitrary, and degrading character, 
which exclude them from those Inns. 

5. The Inns of Court have long allowed their 
members to practise under the Bar as Special 
Pleaders and Certificated Conveyancers, the 
legitimate province of the latter consisting in 
the drawing of deeds and other instruments, 
and advising on questions of title. 

Of late years, however, the Certificated Con- 
veyancers have assumed the office of solicitor 
in acting for clients and in communicating with 
professional men upon conveyancing matters in 
the same way as solicitors. They frequently 
in the aid of other conveyancers to advise 
on titles and settle drafts. They themselves 
engross the deeds, and they make out bills of 
costs, charging, yi many respects/ as solicitors 
charge, in amount. 

Now, since the legislature have thought it 
necessary to require that no person should act 
as an attorney or solicitor without first serving a 
clerkship of five years, and being examined and 
admitted by the judges, and withoii^the pay- 
ment of very heavy duties, it is nlaxmestly un- 
just and impolitic, that persons neither similarly 
taxed, nor similarly qualified, and not amenable 
in a summary way, like attorneys, for negli- 
gence, want of skill, or improper conduct, 
should nevertheless be allowed to practise in a 
branch of the profession, requiring great know- 
ledge and experience, and wherein mistakes 
and errors are attended with most serious con- 
sequences. 

6. The vast increase of the private business 
of the Houses of ParHament has brought for- 
ward a great member of persons who act as 
Parliamentary Agents^ Formerly, some of the 
clerks^ or officers of the two Houses, and a few 
solicitors^ acted in that capacity* At present^ 
liowever, not only solici^rs who^ from a know- 
ledge of the rules of evidence^ the laws of pro- 
p^yi and the practice of parliament, may he 
fsirly suppose ! quahfied^ but . persons whose 
qualification tonsmta 4n merely signing ^ their 
names in the; Privaite Bill Office, are allowed to 


act as Parliamentary Agents. The subject has 
already attracted much notice, and requires 
more until it be remedied. 

7. By their legal education, practical know- 
ledge, and habits of business, attorneys and 
solicitors are more particularly qualified for 
discharging the duties of solicitorships and 
stewardships than any other class of men. The 
public good, therefore, requires that the legis- 
lature, instead of sanctioning the employment 
of barristers in offices not within their legiti- 
mate province, and depriving attorneys of the 
honours and emoluments formerly enjoyed by 
them, should seek rather to increase the occa- 
sions on which they may be usefully and ho- 
nourably employed. The inducements for men 
of learning and talent to enter upon the profes- 
sion of a soUcitor should be extended rather 
than curtailecl, or it must be expected that the 
public will see an inferior order of men gradu- 
ally oecu})y their place. 

8. Prior to the abolition of fines and re- 
coveries, every attorney or solicitor who had 
a fine or recovery to pass, was entitled to put 
his own name into the writ of dedimus, and re- 
ceive the fees for the business now done by 
Perpetual Commissioners under the Fines’ ana 
Recoveries’ Act. The Chief Justice appoints 
only a few attorneys in London, and makes a 
selection from persons of a certain standing 
and influence in the country. 

Considering the diminution of the emolu- 
ments of the profession in many departments 
of practice, it is but reasonable that the privi- 
lege should be restored. It seems to be within 
the power of the Chief Justice to remedy this 
grievance by appointing all certificated attor- 
neys to execute the office. 

9. There are many office^of a legal character 
held by persons neither educated in any branch 
of the law, nor acquainted with the practice of 
the Courts, the duties of which should be per- 
formed by those who have gone through the 
discipline and habits of a solicitor’s office. 

Connected with this class of unqualified per« 
sons a still larger body may be noticed, con- 
sisting of house agents, accountants, , and even 
stationers, and other persons, who undertake 
to transact on cheap terms many kindfe of pro- 
fessional business, employing some practitioner 
of low character and position for the prose- 
cution of actions and suits. The interests of 
the profession and the public require that such 
persons should be discoimtenanced^ and# if 
found to infringe the law, punished. 

10. The committee will offer some general 
remarks on the subjeot of fees and lunolinnents, 
at the conclusion of the present enumemtiou^f 
special grievances, observing only no?«r* 
they claim for attorneys aud scdicOxirft 

a just remuneration for their shiU and ~ lahpur* 
for the exiiense of their edneatiemt fee v the 
caintal they are obliged, tor eoa^loy, and ^ 
the anxiety and respainubdi^^ to 

every step in their: sevexal brants practiee. 

conrinual rMnotiopi f cdicitnr’a fees 

proceeds upon au erroneous ^sUinate of. the 
profits d£ paotosiioiiBlinien> Aud a narrow and 
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nu^taken view of what the true interests of the 
community require. 

11. Not only have attomerys been deprived 
of many of the offices properly belonging to 
their branch of the profession,— not only have 
their emoluments been reduced, to an extent 
not defensible upon grounds cither of justice 
or of expediency, but they are still subjected to 
a taxation of a peculiar and excessive cnaracter. 
The stamps on the articles of clerkship and ad- 
mission, amount to 145/., and the various fees 
for enrolment, examination, admission, and for 
copinpssions to swear affidavits and act as 
Masters Extraordinary in Chancery, extend 
the amount to 165/. or more, on every attorney 
wd solicitor. But upon the attorney, in ad- 
dition to his share of an income tax, and the 
ordinary burthens of the State, j| imposed the 
further annual charge of 12/. on town, and SL 
op country solicitors for the privilege of exer- 
cising their vocation. This tax has always 
been loudly, and as we think, justly com- 
plained of. It is not levied on the membefs of 
the clerical or the medical profession, in any 
one of the several branches, nor on the higher 
grade of the legal profession, nor is it propor- 
tioned to the extent of practice, and consequent 
profits of the class on which it is exclusively im- 
msed. One fact, alone, is sufficient to prove 
the heaviness and severity of the burthen. Of 
the attoriieys on the Roll, 266 were compelled 
last year to leave their certificate duty unpaid 
until after the period when their names could 
^pear annmgst those of their brethren in the 
t^aw {isti and this, to country attorneys in 
particular, involves loss not only of repute but 
of practice, and as many as 170 having ne- 
glected the payment for more than a year were 
involved in ap factual disijuaUfication from prac- 
tice, uptU after a special application to the 
Court. The Committee are aware, indeed, that 
attorneys are not the only class subjected to 
this species of tax, but they consider its impo- 
sition upon the members of any particular trade 
^calling to be unjust, impoli,tic^ and opposed 
tp gU sqund principles of taxation. 

A^n^tfthis unjust imposition, the Commit- 
tee Qf MpiUig^mpnt have presented, in the name 
pi the Apspciation, a petition of remonstrance 
,to the,)f^[p^8e of Commons. 

Vf, Thei CbiUriiittee conclude their Report with 
the fotlowipg considerations, showing the Nc- 
4s9D(^iion^ and the Measures 
swoommewied So he adopted: 

Mw^g specified some of the evils to which, 
and their rmedies, the attention of this ASsp- 
c^op ought to be inunediateiy directed, the 
Committee cupufot avoid hot^cing one fpemark- 
.able fiict, that whatever may have^ bech the 
^nges effected in iuo4em legjslAtiOn wl^ 
the law, the interests of tdtomeys have been 

It may be very proj^r that ^eae 


rendered of a less expensive character, that 
pleadings should be shortened, that Local Courts 
should be established, and that the expenses of 
law proceedings and legal documents should be 
diminished. They are very far from denying 
that in these and similar particulars, the public 
good ought to be consulted, but they deny that 
it is for the public good, that the position and 
emoluments of solicitors should be reduced to 
so low a scale, as to discourage the admission 
of men of respectable station and liberal educa- 
tion, and to crowd their Roll with practitioners 
of an inferior class. ITie truth is, that the im- 
pression having become general, that attornejrs 
are an affluent body of men, and the profits of 
their profession too large, it seems to be as- 
sumed, that to curtail their emoluments is a 
laudalde, as it is certain to be a popular, exer- 
cise of the legislative power. The holders of 
sinecure and patent offices have received in the 
shape of greatly increased fees, the comiiensa- 
tion which is never awarded to the legal prac- 
titioner, who has paid dearly for the privilege of 
practising, and Whose labour, time, skill, and 
responsibility it might liave been thought en* 
titled him to at least equal consideration. 

Again, many of the subordinate officers of 
the Court are in possession of large incomes. 
While no one pretends that the rights, the 
interests, the feelmgs, the position of a solicitor 
are in these matters even taken into accoiMit, 
and thus the result of many years of injustice 
on the part of others, and of supineness on their 
own is, that attorneys, with all the intelligence 
they are expected to possess, and all the re- 
pponsibihty which they must bear, cannot but 
see that their position when altered ia 
for the worse ; never altered to be improved, f 

Even the public at large arb beginning to 
suspect the real state of the case ; for the’ num- 
ber of clerks articled of late years, is in ati in- 
verse ratio to the increase of the population. 
From a return presented to the House of Com* 
mons in 1845, it appears, that While from 1833 
to 1839, the number of articled clerks averaged 
528 per ^nvm, during the next five years the 
average 'Rd' fallen oft* to 47^* In fact the nittiu 
her articled in 1633-4, was 585, and in 1843-.4^ 
it had sunk to 483. 

Now it is impossible to deny^ and the O&mr 
mittee cannot disguise their own ophnon^ 
the total disregard of the interests of •attotnteys 
to which they have referred arises mainly from 
an unfavourable feeling, however induced^ 
wards the profession, oft the part of the teaiifla- 
tore, shared in by at least a portion of the 
public,' Arid any amelioration or their position 
must be of an insufficient charaeief wbieb stops 
short of a feihedy more or less complete^ for 
this piaster evil. PartiCuiar nkaiiwes my>hh 
adopted^ but ’no eftbrt Which attorneys^ can 
make Will be fully sUdcSSSfUl thdtpablfo 
is prepared thO' qmstiom 

avectifig' memL hi n’^cahn ond utfoMinlfoed 

^ The therMtaaiWhiiUi 

Wotffu> mfike that ihmkd^ of 
confining the language of oomptaim lb their 
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own body, and despairing of success from with- 
out, statemeots should from time to time be 
brought before the public and official authori- 
ties, embodying the views of the profession, 
detailing the matters of which they complain, 
and demonstrating their injustice and impolicy, 
and this in a manly and proper tone, and not 
in a narrow and mercenary spirit. By this 
means they believe that the Association will 
create an interest precisely where they should 
most desire to do so, especially amongst those, 
whether upon the bench or in the legislature, 
who from their established reputation and the 
elevated character of ther own minds, possess 
the greatest influence upon that of the public. 
The Committee would also urge the appoint- 
ment of a Parliamentary Committee in both 
Houses, before which the various topics they 
have touched upon and others affecting the in- 
terests of solicitors may be brought, but to 
attempt this with any hope of a successful issue, 
the Association must first convince the minds 
and enlist the sympathies of persons high in 
station and character, and it can hardly be 
needful to add that the Association may reckon 
with confidence upon the cordial co-operation 
of those of their own body who have seats in j 
parliament. 

2. In order to carry out this view, the Com- 
mittee would suggest that these statements 
ahould be occasionally communicated to re- 
spectable newspapers in town and country, and 
to irther periodicals, inviting an attentive con- 
sideration of the objects and the advocacy of 
their views so far as in the judgment of their 
editors their claims might appear to be just, 
*arid calculated to promote the general good. 
1 he great object in these communications must 
be to show that the niembers of the Association 
do not urge their^ demands upon marrow and 
merely selfish grounds, that they only ask for 
fair inquiry, leaving it to the decision of all un- 
prejudiced and right-minded men, whether it 
is expedient that persons to whom such import- 
ant trusts are confided as the attorneys of this 
kingdom, involving a powerful influence over 
th» minds and conduct, and to aiiccfesiirable 
extent, the property of their clients, enabling 
them either to foster a spirit of litigation, or to 
promote the peace and, happiness of families 
and neighbourhoods, whether, it is for the good 
:of the public that such a body of men should 
be ipauperised in their circumstances .and 


pro- 


lowered in. 1 their position; or whether it is not 
Bifer. wiser and safer policy fo attract to their 
: number persona moving in the ranks of gentle- 
.men^ men of liberal and enlarged views, and of 
elevated principle, 

^ ThB Committee further reconunend that 
-UiBttiemheija of the profession whq .may have 
itiients in either Uranch ,of the legidature^ 
should endeavour, by the circulation pf , 
ir'Stateixisiita, and* : by - pcreo|ial interviewf and 

^ 

subject has already received the attehtijon^.Qf 

^hasiimde ai^iriaborate,^I^P9rit 
with tfaesa yiewe»'< 


4. Feeling the great importance of united 
action, the Committee recommend that every 
solicitor in the kingdom should become a 
member of one of the Local Law Societies 
now existing, or hereafter to be established. 
Scattered and divided, the profession has been 
weak ; combined, their power will be, for the 
accomplishment of every reasonable Object, 
irresistible. The extenson of Law Societies 
will moreover serve to promote fair and 
honourable practice, and thus raise the 
fessional character. 

5. With a view also of gradually raising the 
tone and position of the profession, the Com- 
mittee also recommend that a higher degree of 
classical literature, of science, and general 
knowledge, than is ordinarily possessed, should 
hereafter be required, before the clerk is al- 
lowed to be afticied. And, as an encourage- 
ment to the candidate, that means should be 
taken to provide a fund for prizes, and that 
some other mark of distinction should be 
grained to those who, upon a second examina- 
tion to be instituted with that object, should be 
found to possess a profound and accurate ac- 
quaintance with the various topics of general 
and legal knowledge. 

6. While the Committee have recommended 
that measures should be adopted to counteract 
the prejudices now existing in the public mind, 
they vrould urge the continued circulation 
amongst their own body of information upoti 
the state and prospects pf the profession, and 
the manner m which the puDlic interest ii 
thereby affected, They would add, that be- 
tween this Society and the various iVovihcial 
Law Societies, it is important that continual 
communications should be kept up. 

The Committee would beg to remafk, that 
although there exists abifddant reason for 
watchfulness and exertion, theVe is, in their 
opinion, no ground for clesj)ondedhy. If the 
interests of the profession have been assailed 
from without, they rejoice tp khpxv that the 
practfce of solicitors in late years has been of a 

S improved character ; and it is htii just to 
that this improvement in a ^eat degree 
must be attributed to the estahlishmfeht and 
operations of the Incorporated and" iha^ various 
Provincial Law Societies, and to the fac!jitrie& 
now afforded by means of these Societies foi: 
frequent , and friendly commanicatiop, , Tl^ 
members pf the Association will not , ex,pect 
that evils of many years* growth are tb be 
eradicated at once. It is an impOrtatil fact, 
and a satisfactory rigUi that the great ma^ity 
pf Bolicitprs are at length prepared to iook 
steadily at, the difficulties of 

position, apd to hnite. ibgei^br^ f6i^ tHi/ir 
^dy ; 'and the hope' ^ shedess 

‘ thp epn^deratiou^^^^^^^^ vtbe 

that thrir da^^^ thht 

claims, will^ be Urged in njH' s^meh; mer^Wy, 
sjpMt; is 

wiH 

, wi‘’tm‘ihfeelTes, 

, knlj to "the 
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whose interests upon an extended view of the 
subject they believe to be identical with their 
own. 

Whilst the Committee enforce the policy of 
increasing^ the number of Provincial taw So- 
cieties and enlarging the numbers of this 
Association; — whilst the collection and com- 
munication of information on the state and 
interest of the suitors as connected with the 
due administration of justice, should constantly 
engage their attention, with the view of pre- 
paring materials for an appeal to the legislature 
and of evidence to support it, — they feel that 
two other objects have peculiarly strong claims | 
on the attention of the profession and tlie 
public. These are the eduration of persons in- 
tending to become solicitors and the superin- 
tendence of the profession. I’he Committee 
conceive that an improvcid 83 ^sl!em of profes- 
sional education forms the true basis for the 
honour and usefulness of the profession, *and 
the maintenance of an effective supei*vision 
over it affords to the public tlie best security 
against the abuse of professional power and 
privileges. 

But as both these objects have received and 
continue to engage the careful attention of 
The Incorporated Law Society (a body en- 
trusted both with the examination and regis- 
tration of attorneys and solicitors, and being 
armed with chartered rights and powerful in- 
fluence, x’ossess the best means of effectually 
promoting them,) the Committee of Manage- 
ment conceive that this Association will con- 
tribute more to advance these great objects, by 
a steady and cordial support of the exertions of 
the Incorporated Law Society, and by suggest- 
ing improvements to them from time to time, 
than by any separate course of action at present 
with regard to them. 

The CJommittee deem it no more than an act 
of justice tb express their sense of the invalu- 
able services which have been rendered both 
by the f"ouncil of the Incorporated Law So- 
ciety, and a large number of its meinbi:rs, in 
the establishment of this Association, It has 
be6n through the friendly aid and sanction of 
the Incorporated Society collectively, and of 
many cjf its members individual, that the 
Association has been enabled to surmount 
some of the chief difficulties which always 
attend the organization of an extensive body, 
and to establish itself on a permanent footing. 

To the same liberal spirit the Committee of 
Management are indebted for the invaluable 
aid which, up to this period of their labours,' 
the Incorporated Law Society has allowed 
them to receive from their able and indefati- 
gable Honorary Secretary^ Mr. Maugham. In 
reliance on this spirit, the Committee of 
Management, in the early part of the year, 
ventured to request the Council of the Incor- 
porated Law Society to allow the continuance, 
for some further time, of Mr. M^ughain’s 
l^yices, and the Conncil Itindly consented 
wW services being extended up to the present 
Ahhnal. Meeting of the A^ociation* 

' The extent of labour* However, required from | 


the Secretary of this Association, which has 
already been very considerable, and is rapidly 
increasing, renders it impossible for the same 
gentleman to undertake the secretaryship of 
both institutfions ; and amongst the duties 
which will require attention at an early period 
after the present Annual Meeting, will be the 
very important one of selecting a Secretary of 
this Association, whose station will be in the 
Metropolis, and on whose talents, energy, and 
judgment the future success of the Association 
will in no small degree depend. 

The result of the exertions which have 
hitherto been made, has beem, that of the 
London Solicitors 308 have joined the Associa- 
tion, and of the country G05, making in all 913. 

From the Report of the Sub-Committee for 
the counties forming the Northern Circuit, the 
Committee of Management have the satisfaction 
of as(rertaining that the profession in that large 
district is fully sensible of the necessity for 
vigorous measures to maintain their position 
and uphold the privileges which justly a})per- 
tain to their bod 3 \ In addition to the large 
number already enrolled as members, about 
forty actual pledges have been further given to 
join the Association. The Sub-Committee 
consider that there is every x^rosiiect of a con- 
siderable further increase of members, so soon 
as the Report of the past year’s proceedings 
shall be circulated ; and they look forward with 
confidence to the success of their endeavours 
to procure the names of the most rcsi>ectable 
and influential men within the Circuit as 
members of the Association. 

The donations which have been re- £ s, d. 

ceived amount to . . . 753 ‘J" IT 

The annual subscriptions to . 565 16 0 

The interest on Exchequer Bills . 8 3 0 

, Making in all . £1,327 1 0 

The di^ursemsnts to the printer, 
law-stationer, and for postages 
and other expenses (the par- 
ticulars of which are stated in 
the treasurer’s account) amount 
to . ^ V . . . . 358 0 8 

Leaving a balance of . £969 0 4 

Out of which the sum of 617^. 13,^. 4rf. has 
been invested in Exchequer Bills, and the ba- 
lance in cash at the bankers is 3511. 7s» 

I9th April, 1848. 

MOOT POINTS. 

LEASEHOLDS. — MORTGAGE. 

A. is possessed of several leasehold houses, 
one of which he demises to & Subsequently 
A. assigns the premises to C, by way or moirt- 
gage, and deposits the lease to B. wijtH the 
mortgage deed. 

A. tben^ bp deed, withouVtbe conpui^nce of 
the mortgagee, re/e«ses rent and 

covenants in the lease, in consideration of the 
fixtures, and verbally agrees to accept a lower 



Moot Points. — Professional Lists. — Superior Courts: Molls, — Vice-Chancellor. 349 


rent, which B, pays for several years under the 
new tenancy, the counterpart of B/s lease still 
remaining with the mortgagee. 

Has the mortgagee any and what remedy 
against the original lessee ? 


CONVEYANCE WITHOUT CONSIDERATION. 

A fine is sometimes said to be a feofiincnt of 
record, and it is a settled rule and maxim, that 
nothing shall be averred against a record, nor 
shall any plea or even proof be admitted to the 
contrary ; no consideration being necessary to , 
support a contract under seal, and records 
being even of a higher degree than deeds, I 
conceive that the fine referred to by Civis 
(p. 309) cannot be questioned, much less set 
aside, by any authority less than parliament. 

T. W. II. 

PERPETUAL COMMISSIONERS. 
Appointed under the Fines' and Recoveries' Act. 

Chandler, Benjamin, jun., Sherborne, in and 
for the counticvS of Dorset and Somerset. 

Waterworth, Thomas, Keighley, in and for 
the West Riding of the county of York. 

Young, John, 6, Sise Lane, Bucklersbury, 


in and for London, Middlesex, Essex, Surrey, 
and Kent. 


MASTERS EXTRAORDINARY IN 
CHANCERY. 

From July to Aug. ISM, 1848, both in- 

clusive^ with dates when gazetted. 

Louch, John, Langport. Aug. 1. 

Rutter, John Farley, Shaftesbury. July 25. 
Savery, Foskett, Bristol. Aug. 15. 

Seymour, Hugh Callan, Bath. Aug. 4. 

DISSOLUTIONS OF PROFESSIONAL 
PARTNERSHIPS. 

From July 2^dh, to Aug. lS/7^, 1848, both 
! elusive, with dates when gazetted, 

I Everest, William, George White, Charles 
Hanslip, and William Thomas Manning, 12, 
i Hatton Garden and Epsom, Attorneys, Solici- 
tors, and Parliamentary Agents, so far as re- 
gards Charles Hanslip and William Thomas 
Manning. July 28. 

Ilorwood, Thomas, and William Heniy 
Griffin, 27, Austin Friars, Attorneys and Solici- 
tors. July 25. 

Peters, George Frederick, and Henry Abbot, 
Bristol, Attorneys and Solicitors. Aug. 8. 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BARRISTERS OF THE SEVKllAL COURTS. 




„ C0ttrt. 

Lucas v. Laurence. May 4, 1S48. 

CLERICAL ERROR. WRIT DE CpNTUMACI 

OAPIENDO. 

The Court will not, upon the application of 
the jmrty Lsming a writ cle coiitiixnaci 
capiendo, order, after the writ has been 
returned to the Petty Bag, that the re- 
gistrar be at liberty to amend a clerical 
error in the significavit indorsed by him on 
the writ. Whether it will rnake such an 
order on the application of the registrar, 
quaere ? 

Mr. Baily moved that the registrar might 
be at liberty to amend the significavit indorsed 
by him on a writ de contumaci capiendo, issued 
in respect of certain proceedings in the Eccle- 
siastical Court, by correcting the name of a 
party mentioned in the significavit. The 
Kegistrar had returned the writ to the Petty 
Bag Office ; and it was stated that the party 
who had issued the writ could not obtain a 
si^cond writ. 

Lord. said, that he did not see 

how he could help the applicant. The in stm- 
xiient had been returned to his custody under 
the authority of an act of parliameUt. If any 
order coUld be mhde he thought it must be on 
the application of the 


2Uitr'€1jancrIl0r af Cfuglanh. 

Exparte the Earl of Hardwicke, June 10 
1848. 

CONSTRUCTION OF RAILWAY ACT, 7 & 8 
VICT. C. 62. — MORTG.AGE. — OpSTS. 

On the construction of the Eastern Counties* 
Railway Act, held, that the company were 
not obliged to pay the costs of discharging 
an incumbrance upon lands which they had 
purchased, such incumbrance being paid 
off with the purchase-money in Court. 

The Eastern Counties’ Railway Oorwany 
purchased some land from the Earl of Hard- 
wicke, who was tenant for life. Tlie money 
had been paid into Court and invested. The 
lands so purchased, together with other lands 
in settlement, were subject to a mortgage for 
5,000/., effected many years ago. A petition 
uras presented by the Earl to have the money 
in Court aj)piiedin discharge of such mortgage. 
The petition was of great length, the abstracts 
necessary for the deduction of title to the mort- 
gage being set out in the petition to avoid fl^e 
expense of a reference. 

Mr. Heathfield, for the company, objected to 
pay the costs of deducing the title and 'all costs 
attending the discharge of the mpjrfgdg^.' 

Mr, Bagshtme, contrh, ebnt^dud that the 
company 6ught to pay the c^its, and he relied 
oh the words of thb' Eistem ^ohn&s’ Railway 
Act; 7 & 8 Viet. c. 62, wMch "wdre the same as 
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*iho»« used in the Lands* Clauses Con solidittion 

- ' j Tlie act 7 & S Viet. c. 62, sajrSj that '^the 
^ costs of the following matters, indhiding therein 

^ ^11 reasonable chairges and expenses incident 
thereto, shall be paid by the company ; that is 
to say, the costs 6f the purchase, Or of the 
taking or iwing of the lamis, or which should 
have been incurred in consequence thereof, 
other than such cOste as are therein otherwise 
provided for, and the costs of the investment 
of such monies in government or real securities, 
and of the reinvestment thereof or of the go- 
vernment or real secvmties purchased there- 
with, in the purchase of other lands, and also 
the ’ coats of obtaining the proper orders for 
aUy of the purposes aforesaid^ and of the order 
for the payment of the diridends -and interest 
of the government or real securities upon which 
such money should he invested, and for the 
payment out of Court of the principal of such 
m0nieB> or of the government or real securities 
wherein the same should be invested, and of 
all other proceedings relating thereto, except 
such as were occasioned by litigation between 
the parties.” 

The said the fact of the de- 

volution of title swelling out the petition was 
purely accidental, hut he did not see any words 
which directed the costs of the conveyance to 
be paid by the company, and that he should 
only give the costs according to the act. The 
company, therefore, would pay the costs of the 
application and of getting tVie money out of 
Court, bm not the costs of paying off the in- 
ciimbrance. 


i!?irC’CD)j|aiKcn0r %rucv. 

Phelps V. Ptothero. May 26, 1848, 

PRODUCTfiON OP nOCUMBNTS, — ^PROPER CUS- 
TODY. SUISPCENA DUCES TBCUM. PUB- 

LIC OFFICERS OP A BANK« 

’I’nfs was a motion oh behalf of the plain- 
tiffs in, the suit, that John Fraser, the regis- 
tered public officer of the Monmouthshire and 
ClahficHganshire jBankS, might be ordered to 
prodqce the ledgers and cash books of the 
h^nklhgj6bmpany ; 1844, ^4 

fetters which ! passed between him and Mr. 
(Sartwright in reference to the purchase by the 
banks df certain Colliery property, and also /the 
edhtrket for sale into between i^r. 

Fraser and Mr. CartW^rtghf. ^ 

Mr. Roxburgh^ Jii supbhrt of the motion, 
stated that Mr. Fraser hha ' been served with a 
subpoena duces tecum Id produce thj^e dpcp- 
ments before the Master}' 0^6 , ne'ira-^ 
mltted they were in his posseavioni * Tefusdcl 
to produce them, on the ground thgt they were 
evidences of the title of the bank. An affi- 
davit had since been filed 
one of the trustees of to 

the effect, that the books 
in question were not Under^tlle^eibcluelVdlor 
proper control of Mr, Fraser, an4(l^ai,ultiloiigb 


he had ina<h^ertmifly^br<mfeM^ to London 
on the pccasiqn of his before the 

Master, he had done so without advice, and 
had 4nce restoiied them to :^eir proper custody 
at the banking-houae at f Newport. It was con- 
tended^ therefore, thatj, unefer these 
stancesf it quite ihimateml in wnpm the 
lejgal custody df tne documents might be> if the 
witness had the capacity to, produce tliern, and 
he was bound under the subpoena so to do ; 
and that as Mr. Fraser, by his own affidavit, 
admitted he had. brought theni to Loudon^at 
was bounden duty, in obedience to the ’sub- 
poena fecam, to which he said he 

had the means of doing. Arney v.iLomg^ 1 
Can^. 17; Lee v. Burrdl^ 3 Camp. 337 ;iAE>oc 
V* Thornes^ 3 Barn. & Cres. '293;; ifea?^v« 
Woodly, 1 M.dcR. 390; Reg, v. Lord Jdkn, 
Russellf 7 Dowl, P. 690 ; Reg. v- Greenaioay, 
2 New Sess. Cas. 103; and Hall v. Caumlh 3 
Yo. & Coll. 707- . ' 

Mr. Greene opposed the motion, contending 
that in all the cases cited the custody of the 
documents had been the proper custody ; but 
in this case it was only by accident that Mr-. 
Fraser had the possession , of the documents 
now in question. It could nevjsar be held that 
a person who had a subpeena duces tecUm 
served upon him was bound tO; produce this 
title deeds which by accident might happen to 
be in his possession. The Subpoena in this 
case was too wide in its terms to enable the 
Court to make the order as asked. Attorney^ 
General V. IVilson, 9 ^’im. 526. 

Mr. Roxburgh, in reply, insisted that the 
question was not who had the legal custody of 
the documents required, but whether the mdi«> 
vidual who was served with the subpeaua due&s 
tecum had the capacity to produce them. If he 
had, he wUs bound to bring them into Court, 
and the Court itself would exercise its own di^ 
cretion whether they were such instruments as 
ought to be read, when produced in evidcfoce. 
When he was before the Minister^ Mr; Fraser 
bad the power of produdiig the docu^bts, 
and ough^ to have done so, but lie ' refused* 
The order mow asked was strictly in acoordBOoe 
with the practice of the Court. : BriuMicno v, 
Bradskeav, 1 Russ. & Myl. 358. . : ^ / .r v 

, His Honour^ Without deciding the. questbus 

wheth^ this witness, as th^ public officer oim 
bank,; was bound under a subpeena daoes iseovm 
tp produce the documents of the bank j i^think 
Jthe epntr^t is a tide; deeld 
tecte^ uwfer the. ordinary nilaf ; With ripest to 
the nther dqcuinentsi J bavp not' been sariified 
thfift, > if produced, they icould have ibeen macb 
evidence against the defendant, and, therefore, 
exercising the discretion which the Court is 
bbund'to dd^ifi appMbdtions of this description, 
4 iconaide^r,. ou ,thi8 latter ground, the Court 
ought not to interfere. If I did not feel myself 
restridhed by the rules of the Court and by its 
practice, Iuihtel4a)Mai^ the^ but I 

feel ^ * .1 wtioun but 

urithbut costs.** 
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Cilttvt at tSrtbttmtr. 
Hichatds v, James. June 6, 1$48, 


PLSADINO* - 


raT-OFP AFTER ACTlOK 
BROUGHT, 


A debt falling due from the plaintiff to the 
defendant, after action commenced, cannot 
be pleaded by way of set-off to the farther 
maintenance of the suit. 

Debt on an indenture. Plea to the further 
maititenatice of the action, except as to the 
coats incurred to the time of plea pleaded, 
a 8et»off accrued since action commenced. 
Demurrer. 

Butt, in support of demurrer. The defend- 
ant is entitled to jdead a set-ofF only by virtue 
of the statute 2 G. 2, c. 22 ; he has no such 
n^ht at common law, and it had never heen 
suggested that such a plea could be allowed. 
The 1 3th section provides, that wherii there are 
mutual debts between the plaintiff and the de- 
fendant, one debt may be set against the other, 
and given in evidence under the general issue, 
or pleaded in bar, as the nature of the ease 
shall require ; that is, mutual debts existing at 
the time of action brought, and pleaded in bar 
of the whole action, and not a part only, 
f Platt, B, A SeUoff certainly might be pleaded 
in bar to a Mtt of the action in the* same way 
as a release.] You never can give in evidence 
matter arising subsequently, which shows the 
construction to be put upon the words %plead- 
ing in bar.” [^Farke, B. Unless they can 
show how they can plead this after the last 
continuance, I do not see how they can 
sbcceed.] In Evans v, Prosser, 3 T. R. 186, 
the opinion of the Court is express, that no 
plea of set-ofF can be pleaded when the right 
did not exist when*the action commenced. Le 
Bret V. Pa^nllon, 4 East, 502 ; Braithwaite v. 
Coleman, 4 N. & M. 654 ; Bogerson v. Ijod- 
broke, l Bing* 93 ; Drayton v. Dale, 2 B. 6c C. 
293 ; Elctnd v. Karr, 1 East, 375. 

Phwson, in support of the plea. He ad- 
mitted the whole question arose upon the 
words of the statute, and that thfere was no 
precedent in favour 6( the plea, but the statute 
was a remedial atid beneficial law, and accord- 
ing to the general practice ought to be con- 
strued liberally. Iti this case 5001. becomes 
due from the defendant to the plaintiff, who Itn- 
daedia^ly comtnedees his aetkm, and bdfore the 
defendant is called upon to plead ifbe sam^ sum 
of money fldU due from the'plaintitfto the de- 
fendant. Every priticlple' Of justice Wto in 
fevour of the ple% and hy ailowihg it in this 


case the very mischief would be met which the 
statute intended to prevent. The words of the 
statute certainly would not prohibit the Couxt 
from putting that construction upon them 
which was favourable to the defendant. The 
words of the statute are ** mutual debts 
here there were mutual debts : the statute does 
not say at the time of action brought, and why 
should such wor^s* be introduced? By 
pleaded in bar ” is meant in bar of the re- 
covery, and not of the whole action from the 
time of the commencement. In Le Bret v. 
Papillon, the plea was, that the plaintiff was an 
alien enemy; replication, that plaintiff was at 
the time of the commencement of the suit alien 
amy ; to which defendant demurred, and Lord 
1 Kllenl>orough, in giving the judgment of the 
1 Court, said, The question is, whether the 
plea of the defendant pleaded, as it is generally, 

1 in bar of the actum, be good ; or whether, in- 
asmuch as a right to sue was well vested in 
the plaintiff at the time of action brought, it 
ought not to have been pleaded in the form in 
which pleas after the last continuance arc 
generally pleaded m that the plaintiff ought not 
further to have or maintain his action ? And, 
indeed, according to what is said in Lutw. 
1 143, Campion v. Barker, this seems to be the 
proper way of pleading a collateral thing which 
happens after the action brought, for by this it 
admits that the action was well brought, Init 
that the plaintiff, by reason of new matter, 
ought not to proceed further in it,” And in 
Saiitvan w Montague, Doug. Hi, it was held, 
that matter of defence arising after action 
brought, might be given in evidence under the 
general isbue, if it happened before plea 
pleaded. Again, the wordb of the statute were 
not simply pleaded in bar,^^ hut “pleaded in 
bar as the nature of the capse shall require.” 
He then referred to the slat 1 G. 2, c. 24, s. 5, 
extending the ojieration of the stft. 2 G. 2, 
c. 22. 

Pollock, C. B. This is a novelty, supported 
by no precedent. The statute will not w^arrant 
the setting-off a matter whicli has aufeen since 
the commencement of the action. 

Alderson, B, I am of the bamc opinion ; the 
'ase must have occurred a thousan^ tigiei^ 
since the passing of the statute. 

Bolfe, B., concurred, and referred to the 
judgment of the Court, delivered by Lqrd 
Mansfield, in Basket ville v- Brown, 2 Bgrc. 
1229, to show that under the old law suCR 
matter could not have been given in evidence 
under the general issue without iu>tlce« 

Platt, B., concurred. , uX 

Judgment fqr the plamtii^. , 


AMAI.YTICAik.4>IC&8T OF CASES. 

RB1>DI»SD’tN '\UV TlBK COUBT8. 


[^Coneimkdfrom p. 336.] 

[For the previous ’SScHone of this Series of 
the Digest in the present Volume, see 


JIari 4»f Attorneys, pp. 18, SSi. ' 
• lAW-of jpehts. ^ 834.) 
JUiw-efiWiill^ p*iZ7r < 

. I#)iftofA<rhitrBtioh>)aiSu. 
Oovrii^if Bftity, 

Construction of Statutes, p. 58. 



S'S’ii Analytical of {Joses 

. taw of Property and Conveyancing, p. 

V Principles of Equity, p. 103; 

/ 'Pleadings, p. 121. 

; Evidence, p. 149* 

Practice, pp. 169, 190. 

BanJcnqHcyy p. 2 1 3, 

Lunacy, p. 216. 

m 

Courts of Common Law : 

Evidence, p. 272. 

Magistrates’ and Poor Law Cases, p. 289* 

Construction of Statutes, p. 332.] 

INSOLVENT ACT. 

1. 1 2 Viet, c. no. — A discharge under 

tlie Insolvent Debtors’ Act cannot be given in 
evidence under a replication of nil debet to a 
plea of set-off, but must be specially replied : 
Stmhle, PattesoUy J,, that statute 1 & 2 Viet, 
c. no, s, 91, enabling persons sued for any 
debt with respect to which they are entitled to 
the benefit of the act to plead generall5% that 
they were duly discharged according to the act, 
by the order of adjudication, and that such 
order remains in force, without pleading any 
other specially,” extends to the replication to 
a plea, setting -off any such debt. Ford v. Dorn- 
ford, 8 Q. B. 383. 

Cases cited in the judgment : Chappie v. Durs- 
ton, 1 C. & J. 1 ; Bircbam v. Creighton, 10 
Bing. 11, 

2. Protecting order . — 5 ^ Viet, c, 11 6, x, 
10. — ^To an action of debt upon simple contract, 
defendant pleaded in bar, under stat. 5 & 6 
Viet. c. 116, s. 10, an order for protection. 
The [dea stated only that the action was for a 
debt contracted before the date of filing defend- 
ant’s petition for ^protection from process, as 
after-mentioned; that, before the commence- 
ment of the suit, he, under and by virtue of 
and according to the directions of the statute, 
presented his petition for protection from pro- 
cess to the Birmingham District C6urt of 
Bankruptcy ; that such petition was duly pre- 
sented ; and that afterwards, and before the 
commencement, &c., a final order for protec- 
tion and distribution was made by a commis- 
sioner duly authorized. 

Held, on special demurrer, that the plea did 
not show enough to bring it within the re- 
quisites of the statute. Pyler v. Shinton, 8 
Q. B* 6l. 

Case cited in the judgment : Cook v. Henson, 1 
C. B. 908. 

3.3^0 Viet. c. 1 1/}.— A plea of the defend- 
ant’s discharge, under the 6 & 6 Viet. c. 116, 
should either set out the proceedings in con- 
formity with section 4, or describe them as in 
section lo of that statute. Wright v. Hutchin- 
son, .5 D. & L. 149- 
4 . In June, 1844, the defendant was 
in execution on ^ca. so, upon which he pe* 
Wpned the Bankruptcy Court under 5 & 6 
Vict- c. 1 10, and 7 & 8 Viet. C* 9^, he obtained 
his interim order, and got out of custody. 


.• qf Cammm Xow. 

When he came up for his final order he ap- 
plied to have his petition dismissed on the 
ground that he had entered into an arrange- 
ment with the plaintiff and the rest of his cre- 
ditors to pay them certain money by instal- 
ments towards the liquidation of their claims. 
The commissioner, however, thought that one 
of the debts was contracted in fraud, and there- 
fore did not dismiss the petition, but ncted 
under the 24th section of 7 & 8 Viet. c. 96, 
and refused to name any day for granting the 
final order. Tlxe defendant continued at liberty 
until August, 1847, when the plaintiff issued a 
fresh writ of ca. sa. u})on the old judgment^ 
and took the defendant in execution. 

Held, on a motion to set aside the execution 
on the ground of irregularity, and discharge 
the defendant out of custody, that the execu- 
tion was regular, and that tlie defendant could 
well be retaken on the new writ. 

Sembte^dhcit this would have been otherwise 
if (he petition had been dismissed under the 
agreement. Parker v. Baily, 33 L. O. 101. 

5. Insolvent . — Vesting order. — A plea under 
the 5 & 6 Viet. c. llO, s. 4, setting out all the 
})articulars antecedent to the grant of a final 
order, and the granting thereof for the protec- 
tion of the person of the insolvent, and the 
vesting of his estate in the official aesignee, 
was held good, though it did not mention nor 
refer to the creditors’ assignees. Lewis v. 
Harris, 35 L. O. 438, 

# INTERPLEADER A*CT. 

Judge at Chambers. — Payment of money out 
of Court. — Where a judge at chambers, by an 
interpleader order, has directed money to b^ 
paid into Court to abide the event of an issue, 
and has reserved the question of costs, an ap- 
plication fpr payment of the money out of 
Court must be made to thtr same judge, and 
not to the Court. Ma7'ks v. Ridgway, 1 Exch. 
R. 8. 

LAND TAX REDEMPTION ACT. 

42 G. 3, c. IIG. — Grant of copyholds * — ^The 
rector and lord of the manor of B., by one 
grant, demwsed for three lives, at one aggregate 
holding, and at one undivided rent, 3 ancient 
tenements originally held of the manor under 
distinct grants and at. distinct rents. The same 
rector afterwards disposed of the reversion in 
fee under the provisions of the Land Tax Re- 
demption Act, 42 G. 3, CvMG: Held, that, 
though the grant for lives might be void unless 
sanctioned by a special custom in the manor, 
yet the purchaser of the reversion had a gooa 
title, the sale being approved of by the Land 
Tax Commissioners. Doe d. Strickland v. 
Woodward, I Exch. R. 273. 

LIMITATIONS, STATUTE OF. 

1. Part payment. — rPart payment of a debt 
will not take the case out of the Statute of 
LAmitations, unless the payment 
circumatances which warrant a jury iii inferring 
a promise to |>ay the residue ; &e»efore, where 
a party, on bmng apphod to for isiOierest^ paid a 
sovereign, and said he owed the money* but 
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would not pay it ^ Held^ that it was a question 
for the jury lo say whether he intended to re- 
fuse payment, or merely spoke in jest. Wetin^ 
mm V- Kynmav^ 1 £xch. K. 1 1 A, 

2. Replevin for distraining a cart on 13th 
May, 1845. Avowry, (under 11 G. 2, c. 19, 
s. 22,) that the loms in quo was parcel of a 
tenement called H., liolden of the manor of 
S. M,, by fealty and rent of 9s, yearly, to be 
paid at old Michaelmas in every year, of which 
manor defendant, at the time when, &c., was 
the owner, and that, because defendant occu- 
pied the locus in quo at the time when, &c., 
and because 2L lAs, of the rent aforesaid for 
six years, ending at Old Michaelmas, 1844, was 
in arrear, defendant well avows the taking the 
said cart, &C. Pleas in bar: — Ist, that the 
locus in quo was not parcel of the manor of 
S, N; 2nd, that it was not holden of that 
manor; 3rd, that defendant was not owner 
and possessed of that manor; 4tb, that no rent 
was in arrear. H, farm was holden of the 
manor of S, M., at an ancient freehold rent of 
9,v. per annum, payable at Micliaelmas yearly. 
All arrears to Michaelmas, 1824, were })ai(l in 
January, 1825. No other payment took place, 
but, after repeated applications for the rent in 
several years before Michaelmas, 1844, the 
lord distrained in May 1845, for six years’ rent, 
due at Michaelmas, 1844 : Hcld^ let, that, by 
the operation of 2 & 3 W. 4, c. 27, ss, 2, 3, 34, 
the rent was extinguished by the lapse of 20 
years from the day on which the last j)aynient 
was made ; and 2nd, that the bar thus inter- 

osed by the Statute of Limitations need not 
e specially pleaded, and might be given in 
evidence on the plea in bar of non tenuity 

In replevin, the judge’s opinion at the trial 
was in favour of the defendant, so that he had 
no occasion to tender a bill of exceptions ; but 
leave was given to*raove to enter a verdict for 
the plaintitf*. The Court afterwards entered a 
verdict for the plaintiff. The effect vas to 
extinguish the rent, the subject-matter of the 
avowry, without leaving any means of review- 
ing the judgment. The Court inclined to 
grant a new trial, but recorrmi ended a special 
verdict, in order to carry the ease at once into 
a Court of Error, which was afterwards con- 
sented to on terms. Owen v. De Beauvoir^ 16 
M. & W. 547- 

3. Merger^ — Satisfied Terms^ Act* — In 1784, 

premises were leased to H. J. for three lives. 
H* J., by his will, devised all his estate and 
interest in the premises to his wife. A* J., her 
heirs and assigns. A, J., in 1793, conveyed 
the estate so devised to her, to her son R.J., 
and the heirs of his body, with a proviso that 
if he should have no child living at his death, 
the limitation thereby made should cease, and 
the estate should revert to A, J,, her heirs and 
assigns.* In 1811, purchased the re- 

versiem in fee in the premises, expectant on the 
lease for lives, which was duly conveyed to 
him, ' land at the same time an old satisfied 
term of 5,C(00 yearsi affecting the premises, was 
assigned to a trueteei for biin, to attend the in* 
heritanee. Ai J. died in 1812^ a^hout issue. 
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lea\)*ing his nephew, L* his' heir-at-law, and 
the heir-at-law of A» J. The- lease for lives 
determined in J 835. For upwards of 20 years 
from the death of R, J, the premises were held 
adversely to L. J, ; Held, that his right of entry 
was barred thereby, and that he had not a new 
right of entry on the determination of the lease 
for lives in 1835. 

Held, also, that since the stat. 8 & 9 Viet, c# 
112, the outstanding term would have been no 
defence to an ejectment by L, J., or any person 
claiming under him. Doe d. Hall v. Moulsdale, 
16 M.&W. 669. 

4. 3 t5r 4 IF. 4, c. 27, if. 3. — That branch of 
the 3rd section of the l^irnitation Act, 3 & 4 W. 
4, c. 27, which relates to estates in reversion, 
expectant on the determination of a particular 
estate, applies only to cases where another per- 
son than the reversioner is entitled to the par- 
ticular estate. Doe d. Hall v. Moulsdale, 16 
M. & W. 689. 

LITEKARY SOCIETY. 

1. Exemption from rates * — 6 <5* 7 Viet, c, 36. 
— Stat. 6 & 7 Viet. c. 36, s. 1, exempts from 
parochial and other rates all land, houses, &c# 
“ belonging to any society instituted for pur- 
poses of science, literature or the fine arts, ex- 
clusively, either as tenant or owner, and oc- 
cupied by it for the transaction of its business,” 
‘‘ provided that such society shall be supported 
wholly or in part *by annual voluntary contri- 
butions, and shall not, and by its laws may not, 
make any dividend,” ^c., “ in money into or 
between any of its members.” 

Held, that to come within this exemption, a 
society must have an express law prohibiting 
any such dividend, &c. 

Semble, tJiat a society, instituted for the dif- 
fusion of religious })rinci]>lfts and sentiments, 
though by literary means, (such as The Re- 
ligious Tract Society), is not witWii the ex- 
emption. Reg. v, Jones, 8 Q. B. 719. 

2. Time for appealing against harristeVs cer->. 
tificatf * — By the rules of a society, it was pro- 
vided, that this institution should be designated 
The Institution for Promoting the Education 
of the Labouring and Manufacturing Classes 
of Society of every Religious Persuasign ; and 
for the purpose of making manifest the extent 
of its objects, the title of the Society should be 
Tlie British and Foreign School Society ; that 
a school should be maintained to educate chiU 
dren for the purpose of supporting and trq^ing 
up teachers ; and it was stated, that the grand 
object of the institution was to promote educa- 
tion in general. Jn the normal school for 
training teachers, lectures were given on spe- 
cified branches of literature, science, and tha 
fine arts ; also lectures on the art of teaching, 
and Bible lessons. Instruction was also gh^en 
in needlework. Tliere were model schools for 
boys and girls, ” for the purpose of elucidating 
the art of teaching and it was stated, that 
“die number of children in foem is large, in 
order to afford a sufficient scope and opportu- 
nity for the pupil teachers to instruct and put 
in practice the Science of teaehitig ; the object 
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beih^ to train up teachens wbo 
may; promote education according to the par^ 
tiottlar system' of thii} iusttltution, both in the 
Untied Kingdom and dn the ’Golonies.’^ 

ifo/isif, that the society was not ** instituted for 
purposes of science, literature^ or the fine arts 
exclusively/* within the meaning of stat. 6 Si 7 
Viet. c. 36, 8. 1 ; and therefore, that the lands, 
&c. belonging to It were not eiiempted by that 
statute from rates. 

The society obtained the barrister’s certifi- 
cate under the iact, which was filed ; after which 
an assessment of rates was made ubder a local 
act (ID G. 4, c* cxxriii); afterwards notice of 
the filing was given to the collector of rates, 
and to the trustees under that act, after which 
anioth^ as^esstnent was made. 

? thdt an appeal made within four calen- 

dac^ nioittbs next after the assessment men- 
tioned, though not within four calendar months 
next after the assessment first mentioned, was 
in time, within stat. 6 & 7 Viet. c. 36, s. 6, as 
being made *■ within four calendar months next 
after the said assessment,” ‘‘after such exemp- 
tion shall have been claimed hy such society.” 
Reg. V. Pococky S Q. B. 720. 

3. Effect of barristers certificate. —The cer- 
tificate of the barrister, tinder 6 Sc 7 Viet. c. 36, 
(exempting scientific and literary societies from 
rates,) that a society is entitled to the benefit 
of the act, does not furnish ^Conclusive proof 
that the society is so entitled. Reg. v. Vhillips, 
tJU. B. 745. 

LOCAL ACT. 

Tresjiass for breaking and entering plaintiff’s 
xoiib anti taking his goods. ^ Plea, under 1 Viet, 
c. Ixxixj. (local), that defendants, as commis- 
sioners under the act, completed one of three 
reservoirs mentioited therdn; that plaintiff’s 
mill was benefited by the supply of water there- 
from ; thaPa certain rate wa.^ made, and that 
the trespass was committed, and the goods 
taken as a distress for non-payment of the rate. 
Keplication, that only one reservoir had been 
completed. The act was for making, and 
maintaining reservoirs upon the tributary 
streams of the river Etheron, otherwise the 
Mersey^^in the parish of Glossop, in the county 
of ;I>erby> for more effectually and regularly 
supplying witli water the mills, manufactories, 
and works on the said tributary streams and 
rivets^ The preamble of the act recites, that 
certain manufacturing trades were extensively 
carried on along the tributary streams of the 
river Etheron, otherwise tlie Mersey, and along 
the said river, and that great inconvenience was 
felt by persons engaged in those trades from 
the supply of water being inadequate to propel 
the machinery of their mills, &c., situated 
thereon ; and that such inconvenieitce would 
be greatly removed by the construction of pn>- 
creating a regular, supply 
and that there were three eligible situations mr 
^cb reservoirs in three narrow vaiieys iu jfche 
town^p of Glossop, Wbitfi«14 SimmoEidley, 
and Oaunal, m the parish of Glossop, thtongh 
wnich ;he said tributary streams, csdled, &c., 


rm* by which; the nulls, &c. might be 
supplied with water; and that it would, 
great advantage to the occupiers of the mills 
&c., and of the lands idjolnifig arid 
lie, if the object were accomplished. Tire style 
of the corporation to be Commissioners 

of tlie Glossop Reservenrs. , By s. 18, the per- 
sons qualified to vote at m^tlpgs are ^ 
copiers rated, or wlm would be qualified to be 
rated, if the reservoirs to be made Were tb^n 
actually made and , in use. «*, 33, the comr 

missioners are empowered 4p .levy yntes. yearly,; 
or half-yearly, upon all ^lersons who shall dpV 
cupy any part of the said tributary streams pr 
river Etheron, and the falls, -within.; cerium 
limits, in certain proportions. By s. 3,4, sepa^; 
rate rates are to be levied for each resen^oix, 
and separate accounts kept. By 99* 
commissioners are to appoint persons to sujryey 
and ascertain the height of falls, and degree of 
benefit derived hy the said mills, &c. Sec. 33 
enacts, that “ no rate shall be levied or assessed 
under the provisions hereinbefore contaiuedf 
until the said reservoirs shall be actually madu 
and in use, and water supplied therefrpm ; 
ficddy that Uie completion of one reservoir en- 
titled the commissioners to levy a rate on the 
persons actually benefited by it ; and therefore 
that the plea was good. Sidebottom y. .The 
Comww>^iower^ of the Glossop Reservoirs, 1 
Exch, R. 177. 

MORTMAIN ACTS. 

A testator devised houses to trustees upon 
trust for sale, and to appW the proceeds to pay 
legacies of 50/. to each oi three charitable and 
religious institutions. He also gave legacies to 
other |>ersons, and made his brother residuary 
legatee : Held, that the trust estate was not 
avoided by^he Statu)^ of Mortmain, 9 G. 2, c. 
36, though the houses went to the heir-at-law, 
and not to the charitable uses. Dot d. Chidgeg 
V. Harris, 16 M. & W. 517. 

national defence ACT. 

5^6 Viet. c. 94. — Compensation. — Expenses 
of trial. — ^A«person, whose land has been valued 
by a jury, and sold, under the provisions of the 
IVational Defence Act, (5 & 6 Viet. e. 94,) is 
not entitled to the expenses of costs which tu» 
has necessarily incurred in bringing the maiXwt 
to trial* The words of the 19th sectipn,t /^Opm^ 
penaation for the absolute purchase o{ the land/’ 
are not per se suflSciently com})rebensiye iUr 
elude such expenses and costs. Lams, in , rf, 1 
Exch. R. 441. 

PATENTS ACT. , 

Maid, on error in the Exchequer Gbamber, 
affirming the judgment of the Coun of Ex- 
chequer':-— ■ ■ ' 

1. That und^ the etat. 5 & 6 W. 4rC* 83^4. 
4, au extension of a patent may be graiited by 
the Crown to an assignee of the patenti as-weu 
as to tim oi^tnal patentee. 

2* Itet the Grown may, mder r s.^ 
new Istters patent after the expiration of the 
term of the original letters patent, if the petition 
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for t^)e sarne was presented before the expira- 

Cafte c^edi^ Ju^m : SpiljsVury V. Cjp 
Q«'3, 46i^« 


^ FkiVATtt ^Acrrs^* '.,)^^- 
11 O: 3, c. 15 ; 5? G. 3, <r; 29. “ JKttlie. 
Meaning of wohils^ within the street^** By 
stat. 11 "G: e. 15, “for bett^^ pavitig High 
Stliefet, Whitcchajiel, and remroving obstruc- 
tioits and annoyattces therein;*’ cotnmissioner^ 
appointed nnder that act were empowered, for 
detrayirig the charges and expenses attending 
the cjweiitioxi of the aOt, to rate all and every 
person and persons who do or shall inhabit, 
nold, occupy; piossess, or enjoy any house, shop, 
waVehotise, cellar, vault, or other tenement 
within the said street.^* 

The Metropolis Paving Act, 57 G* 3, c. 
xxix., s; 24, enacts, that rates for paving or re- 
pairing the pavements of the said streets or 
public places in any parochial or other district, 
by virtue of any local act, or of the said act, 
shall be laid upon all persons who shall in- 
habit, hold, occupy, be in possession of, or enjoy 
any messuages, tenements, lands, grounds; 
coach-houses, stables, cellars, vaults, houses, 
shops, warehouses, or other buildings or here- 
ditaments, situate or being within any of the 
streets or places Mrithin the said parochial or 
other district.” 

To the north of High Street, Whitechapel, 
and communicating with the street by means of 
a covered gateway, there is a yard called the 
^Kent atio Essex Yard,” around which are 
several dwelling-houses, warehouses, stables, 
'sheds, a booking-office, and other buildings. 
The yard, (with the exception of the width of 
the grtteway,) and all the dwelling-houses, &c., 
round the same, i^re situate atthe'back ofse- 
V^t^T houses and premises which front High 
Stre^. llie entrance into the yard is through 
carriage gates, and along a covered guteway. 
No part of the yard was ever paved or repaired 
by the commissioners, nor haa they, within the 
yard, at any time exercised any of the powers 
cow^rred On tliem by the abcn*e aots. 

Held‘S that the occupiers of the yards and 
houses therem were liable to be rated in rc- 
c^edt bf the paving and repairing of High 
the premises being, for . that purpose, 
“Within ‘ stmet,” inasmuch as they had a 
frbtitagb bfi the street, ' and their' sole communir 
catroti ^as with the street. Baddeley Qingeil , . 

■■ ■ . > : 

SALE OP PUBLIC OFFICE. '' 

Illegal contract ^ under ‘5 <! y ^*6 Edward 6 , c, 
in^part^ miifordhsic^le. 
dasdMeddn the deda^ 
ration was for the sale to the defendant of the 
bu^ihd'ss bf ^^1aw>>atati<iiier, aanijdf 300/.,; 

abduM/oeaBe .to; 
mny M ihte i 

assessed taxes in rights of cdlle^ 

'ofmsdssedttbees awoub*diitiibii$bnof)dtamps,r 
'trhibh,4!8 wlbedl^elaiiratiop, titojpliauitiffi 

.iff] 'il Ur-UJU^O ;* 
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then carried on, and would use his best en- 
deavours to introduce th^ defendant itathe said^ 
business and offices i nHeid,t.tbaLk underiihie\ pcoi- 
yiedons of the 5 ISl S i£dw< d,; cii »the agree*, 
meiit was vmd, being entire^ and fojr tb^ ^le of 
an office relating to the receipt of the rdvedlie. 
Hopkins V* Freseott, 34 L, Oi 

■ V ■ . . . ^ . ■■ J : ' 'f' ' , ■ ! ^ ;■■■' IT' :■ . 

. SHERIFF, ; 

iS.r/ortion;-t-That Stat. 29 Elis. (against 
extortion by sheriffs, &c.), is not repealed by 
the 1 Viet. c. 55; but Uhe only effect of the 
latter stat. is to exempt from me penalties ^of 
the stat. of Eliz. the cases in which the sheriff 
shall take no larger fees than shall be allowed 
by order of the Judges. Therefore, in a liecla- 
ration on the case for extortion, on the stafc. of 
Eliz., it is not necessary to negative the de- 
fendant’s having had authority under tliC stat, 
of Viet., to take the fees complained of; but 
that Is matter of defence, which should come 
by way of plea. 

The Court would not take judicial notice that 
an order of the judges, allowing a scale of fees 
under the stat. 1 Viet. c. 55, was made before 
the time of the alleged extortion frtated in the 
declaration. 

The declaration stated, that the defs,ndiant 
levied, out of the goods.of the plaintiff ’s deUto^i a 
certain sum, to wit, 2S/. 10 .s\ ; and tliat he wrong- 
fully took from the plaintiff, for serving argl 
entering the execution,, a large s.um> to wit, 
the same being a larger sum, &c,, than by . the 
stat. limited, ,and of and for the sum sodey^fd^ 
that is to say, a large sum, to wit, the sum of 
15/., more than in the said act limited in that 
behalf. Semhle, that this allegation of the Ex- 
tortion was bad in point of form ; for that the 
f>oundage allowed upon this levy by the statk 
being It. 8s., the statement that the defendant 
took IC)/., and that that sum was excessive by 
15/., was repugnant, and if the words, to wit* 
the sum of 15/.,” were rejected as^surplusage, 
there was no sufficient allegation of the damage. 
Pilkington v*- CookCy 16 M. & W; 6l5. 

Case cited in the judgment: Davie^V. Griffith, 
4 M. & W. 577. 

STAMP ACT. , 

1. Cheque*-^Date and p/ace.— A Qbe<iue iis 
sufficiently dated to satisfy the exemption cMi^es, 
sect. 1 5, of the Stamp Act, 9 G. 4> c. 49v;if ■ 
bear date, Dorchester Old Bank,” and there 
be in fact a bank so called in the town of Dor^ 
Chester, and there be no proof that the clufqM 
drawn elsewhere than at*: Dorchester. 
Strickland r. Mtmsfidd^ 8 Gw B * 676.> ? : ^ r » : i 
. i 2. Payment of bill qf exchange 
within 55' G. 3, c. 184^ a* 19* of a b^li; E>f jAjiS- 

ebange, • so as to render it l<imger,<|a^ 
n,bi£; must be a payment by the p«vty>tditeately 
:Uadile. Tbeeefom, . where a ; bill 1 of v exchange, 
k 2 doireed.dn:Maiik by thoAdrawer^^ 

^aho ;; unpaid^; and sa ractioa ^ihaidobtea* comr 
CSV ^he '‘b0ldeF| ^vag^htift^^tte 
eepter^i 4^^ avas/arittCrafagier 

pald^Ah&Vaiiipuatlkif and 
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SMdi that the plaintiff might maintain an 
aation on the bill against the drawer; and 
that the bill did not require a fresh etamp^ as 
being re-issued after payment. Thomas v, 
Fenton, 5 D. & L. 28. 

3. Receipt. — Promissory note* — Agreement tf 
value of 201. — In an action for money lent, &c., 
the following document was tendered in evi- 
dence : — Berwick, l6th March, 1*841. 170/. 

* Beceived from Mrs. B. Taylor, the sum of 170/. 
for value received, for which I promise to pay 
her at the rate of 5 yfer cent, from the above 
date. A. N. Steele Held, not to require a 
stamp, either as a receipt, a promissory note, 
or an agreement of the value of 20/. Taylor v. 
Steele, 16 M. & W. 665. | 

Case cited in the judgment : Melanotte v. Teas- 
dale, 13 M. & W. 216. 

TOLERATION ACT. 

1 W. and M. 18 . — Exemption from penaUi€.s 
for nonconformity. — Liability of priest for 
breach of ecclesiastical discipline, though pro- 
fessing to have become a dissenter. 

The 4th section of the Toleration Act, 1 stat, 

1 W. & M. c, 18, exempting persons who shall 
take oaths and subscribe the declaration there 
mentioned from prosecution in the Ecclesiastical 
Court for nonconformity to the Church of Eng- 
land, extends not only to persons but to clergy- 
men who, after being ordained, dissent from 
the church. Semble, that to claim this exemp- 
tion, it is sufficient that the party states him- 
«elf to be a dissenter, without any more formal 
act. 

But a person ordained a priest in the Church 
of England cannot, in this manner or other- 
wise at his own pleasure, divest himself of his 
orders, so as to exempt himself from correction 
hj the bishop for Jjreach of ecclesiastical dis- 
cipline. Performcmee, by such priest, of the 
church service in an unconsecrated chapel, not 
licensed by the bishop, and against his instruc- 
tion, is such a breach of discipline, and not a 
mere act of nonconformity protected by the 
Toleratioft Act, or by stat. 52 G. 3, c. 1^5. 

So held on motion for a prohibition, where 
articles had been exhibited in the Ecclesiastical 
Court, under stat. 3 & 4 Viet, c. 86, against a 
priest fefil such irregular ])erforrnance of service, 
and he put in defensive allegations, stating that, 
before he did the acts complained of, he had 
seceded from the Church of England, and was 
minister of a congregation of protestant dis- 
senters, assembling in an unlicensed chapel. 
Prohibition refused. Barnes v. Shore, 8 Q, B. 
640. 

Cases cited in the judgment ; Trebec v. Keith, 2 
Atk. 498 ; Carr v. Marsh, 2 Phill. Ecc. R. 
t98, 

TRUCK ACT. 

1 ^ 2 FT. 4, c. .-^Payment of wages other- 
wise them in current coin. — Plaintiff, a frame- 
work knitter, worked as a weaver of gloves for 
defendant, in frames provided by defendant, at 
an agreed gross price per dosen pairs. De- 
fendant was a sub^contractor, furnishing the 
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work, by agreement, to a master manufacturer, 
who found machinery and materials. Defend- 
ant settled with plaintiff weekly for the work 
done, deducting out of the gross price per dozen 
certain charges, which were according to the 
known custom of the trade, viz, : — 1. A frame- 
rent per week. 2. A payment per week for 
use of defendant’s premises to work in, stand- 
ing room for the frame,i defendant’s trouble and 
loss of time in procuring materials and con- 
veying them to plaintiff, defendant’s responsi- 
bility to the master manufacturer under whom 
he contracted for the work, superintendence of 
the work, sorting the goods when made, and 
delivering them to the master manufacturer. 
3. Payment to a boy for winding the yarn ; and 
wear and tear of machinery. 4. A penny per 
shilling on the net sum earned by plaintiff above 
14,9. per week, as compensation to defendant 
for a per centage paid by him to the master 
manufacturer on the amount of goods manu- 
factured by defendant for him, with machinery 
rented of him by defendant. There was no 
written contract between plaintiff and defend- 
ant ; Held, that the agreement to pay plaintiff’s 
wages was not a contract to pay part of such 
wages otherwise than in the current coin, with- 
in sect. 1 of the Truck Act, 1 & 2 W. 4, c. 37 ; 
nor was a contract in writing under sect. 23, 
necessary to legalise such deductions ; Held, 
also, that there was not in this case any demise 
of a tenement” within sect, 23; and qucerc, 
whether there was a demise of anything at a 
rent thereon reserved, within that clause. 
Chawner v. Cummings, 8 Q. B. 31L 

TURNPIKE TOLLS. 

Trustees.— Mortgage. — By a local turnpike 
act, the trustees were to apply all monies re- 
ceived by them by virtue of the act, upon the 
roads included in the act; — 1st, in paying the 
expenses of and incident tb the obtaining of 
the act ; 2ndly, in paying and discharging any 
interest which might from time to time be 
owing in respect of money which might have 
been borrowed on credit of the tolls authorized 
to be taken by former acts, thereby repealed ; 
3rdly, in keeping the roads in repair ; 4thly, in 
paying and discharging any interest on money 
which might thereafter be borrowed on the 
credit of the tolls ; 6thly, in reducing and dis- 
charging the principal moneys borrowed on 
the credit of the tolls authorized to be taken by 
the former acts ; and, lastly, in reducing and 
discharging the principal moneys which should 
be borrowed, &c. 

Held, that a mortgagee of the tolls authorized 
toAe taken by the former acts, had not a right 
of action agairfst the trustees for money had 
and received, for the arrears of interest due to 
him, Although it appeared that the expenses of 
obtaining the act had been paid, and that the 
trustees had in their bands sufficient money for 
the pajrment o£ such arrears intei*est. l^ar- 
doey* Price, 16 M. &; W. 461. 

Cases oiled in the judgment : Roper v. Holland, 

3 A. & 99; &iniett v. Dimond, 14 IC. & 

W. 49. 
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“ Quod magis ad nos 

Pertinet, et nesclre malum est, agitamus.” 

Hohat. 


JOINT-STOCK COMPANIES 
WINDING-UP ACT. 


In adverting generally to the legal results 
of the Session, the Joint-Stock Companies’ 
Act, (11 & 12 Viet. c. 45,) which received 
the Royal Assent on the 14th ult., was no- 
ticed as a measure which, from its compre- 
hensive character, as well as the great and 
increasing importance of the subject, and I 
the numerous interests affected hy it, was | 
peculiarly deserving of consideration. : 

As our readers are aware, the act 7 & 8 ; 
Viet. c. Ill, authorised the Court of Bank- ; 
ruptcy to direct the assignees of a bankrupt : 
company to petition the Court of Chancery ; 
for directions for winding-up tha afhiirs of 
such company, and upon this petition it was 
competent for the Court of Chancery to make j 
an order of reference under which accounts 
might be taken, and upon the confiraiatiou 
of the Master’s report, a receiver appointed. 
That statute also empowered the Lord 
Chancellor, with the assistance of the other 
Equity Judges, to make rules and orders 
for settling and enforcing contribution j 
amongst the members of insolvent joint- ; 
stock companies* These provisions, we I 
have reason to think, were not sufS^enti 
for the purposes contemplated, and have 
never been bron^t into effective operation. I 
The expediency of providing some effectual ! 
means tor summarily wiadiog up the affairs | 
of companies unable or unwilling to meetj 
their pecuniary liabilities, appears, however, 
to have very strongly impressed itself upon 

VoL. XXXVI. No. 1,069. 


tlie public mind, and the act under con» 
sidcration was framed with the specific 
object of facilitating the dissolution and 
winding-up of joint-stock companies and 
other partnerships, and passed through 
both Houses of Parliament with very 
general concurrence. 

Shortly after the bill was introduced in 
I the House of Commons by Mr. Milner 
I Gibson, an epitome ol‘ its provisions ap- 
peared in this publication, ' vol- 35, p. 
429, and the alterations made in the bill 
during its jirogress through parliament, a 
summary of which is now annexed, although 
far from being unimportant, cannot be con- 
sidered numerous, regard being had to the 
nature of the subject, and the number and 
complexity of the enactments. 

Before referring to the new clauses intro- 
duced in the act, it will be convenient 
shortly to describe the scope and object of 
the measure. It provides, that any member, 
or other person liable to contribute to the 
payment of any of the debts, liabilities, or 
losses of an insolvent company, may petition 
the Lord Chancellor or Master of the Rolls, 
in a summary way, for the dissolution and 
winding up of the affairs of the company, 
and thereupon the Court may make an 
order, rtin or absolute, for dissolving and 
winding-up the company under this act, 
and to refer it by such order to one of the 
Masters for this purpose. Prom the date 
of any order absolute for dissedution, or 
from any date therein fixed for that purpose, 
the company is absolutdy dissolved, and 
after such order the assets are not to be 

T 
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disposed of otherwise than by direction of 
tho Master, who may appoint, in the first 
instance, an interim managevy and subse- 
wently an official manager y (described in 
Ae earlier prints of the bill as official 
Trustee,”) in whom all the estate, effects, 
and credits of the company are to vest, and 
whose duty it is, under the direction of the 
Master, to make up the accounts, and wind 
up the business and affairs of the company. 
By a special provision, (sect. 33,) the official 
manager is authorised, with the approbation 
of the Master, “ to employ, and from time 
to time dismiss, au attorney or solicitor a 
species of patronage the exorcise of which 
by a public officer may not unreasonabl}'^ 
be looked upon with some degree of 
jealousy. All actions and suits by and 
against the company and its ‘"contribu- 
tories,*' are to be prosecuted in the name of 
or against the official manager, and all 
orders, decrees, and judgments against the 
official manager are to take effect against 
the company. The Master has power to 
summon any person, whether a member of 
the company or not, to give evidence as to 
the affairs of the company, and is autho- 
rised, not only to direct the payment of 
debts, but to make calls, and apportion the 
amount amongst the several “contributories" 
of the company ; and it then devolves upon 
the official manager, with the approval of 
the Master, to enforce payment and dis- 
tribute the assets. Tlie general costs of 
winding up the estate, as well as the costs 
of proving debts and trying issues, are left 
altogethef in the discretion of the Master, 
who may direct them to be taxed ; and all 
costs ordered to be paid may be recovered 
in the same manner as costs to be paid 
under an order or decree made by the 
Court. An appeal is given to the Lord 
Chancellor or Master of the llolls, upon 
motidit, from or against all orders, direc- 
tions, reports^ or other proceedings of or 
before the Master, relating to the winding 
up of the affairs of the company.*' Orders 
made by the Master of the llolls, or any of 
the Vice«-ChanceUors, may be re-heard be- 
fore the Lord Chancellor, and an appeal 
lies, from sil orders of the Court, under tliis| 
act, to the House of Lords. 

Such is the general outline of the measure 
under which it is now proposed to dissolve 
and wind up insolvent companies. It will 
\ be observed, that neither, the act Just ad- 
v^terted to, (7 & 8 Viet. c. Ill,) no|r the Act 
■ to facilitate the dissolution of certain lUiL 
(9 lO 

monly known as Lord Dalhousie’s Act, are 


in, any manner repealed by the new act, 
which indeed expressly provides, that when 
a fiat has issued against a company, no 
petition shall be presented for dissolution 
and finding up by any person, but the 
creditors’ assignees, acting under the direc- 
tion of the Court of Bankruptcy. The re- 
cent act contemplates those numerous cases 
in which co-coutractors, partners, or share- 
holders, may deem it advantageous that the 
concerns in which they have unfortunately 
engaged, and for whose debts they are 
jointly liable, should be wound-up, under 
the superintendence and authority of the 
Court of Chancery, but it gives no authority 
to creditors of companies, in that character, 
to put the law in motion. It has long been 
the subject of general and well-founded 
complaint, that the remedies which the law 
gives to bond fide creditors against joint- 
stock companies are uncertain and in- 
sufficient, and it may be doubtful whether 
the powers given to “contributories” under 
this act might not have been advantageously 
extended to ascertained creditors ? 

It would be premature to anticipate 
whether the machinery supplied by this act 
is sufficient to insure the working of a 
system so novel and peculiar as that which 
it seeks to establish. A perusal of its 
clauses certainly suggests, that altliough 
considerable ability was employed in the 
construction, there is a deficiency of that 
minute practical knowledge, a disregard of 
which has rendered so many modern 
statutes inoperative or unsatisfactory in 
their operation. The adoption of expres- 
sions so unusual in acts of parliament as 
the word “ contributory,” the phrase ‘^con- 
stitution of a company,” and various others 
that might be selected, indicate an inatten- 
tion to the established rules prevailing in 
the construction of acts of parliament, and 
beget au*apprehension that, in matters of 
graver importance, precedent and authority 
have not been kept steadily in view. It 
must be admitted, on the other hand, that 
hardly any subject could be pointed out 
upon which legislative interference .was 
more generally felt to be necessary, a,nd 
that, considering the difficulty and novelty 
of the experiment, perhaps the course of 
procedure prescribed by the act is as little 
objectionable as any that could be dey^si^d* 
It should be added, that the 
cellor, with the advice and consent , of the 
Master pf the llolls and the yiee-^Han- 
celI,ors, is en^pwered tp^feal^e 
prder$ concerning ' the and ^ 

procedure, and the practice to tie ohserved 
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by the Court, or before the Master, which 
rules and orders are to be submitted to par- 
liament. By this means the mode of pro- 
cedure under the act may be moulded and 
rendered conformable with the general prac- 
tice of the Courts. In order to render the 
abstract of the provisions of the act already 
published complete, we subjoin a summary 
of the clauses added after the bill was laid 
on the tabic of the House of Commons, and 
which now form part of the printed act : — 

Sect. 2 enacts, that the act shall apply to 
mininjr companies, and to benefit building 
societies not duly certified and enrolled under 
the statutes. 

Sect. .Sp provides ; that any contributory 
who shall he an idiot or lunatic, shall be repre- 
sented by his committee, and minors by their 
guardians. 

Sect. 61 enacts; that all criminal proceed- 
ings on behalf of the company shall be jirose- 
cuted by and in the name of the oflficial manager, 
against a contributory of the company or any 
other person. 

Sect. 121 confers on the Lord Chancellor 
the power of appointing any number of persona 
he thinks fit to act as official managers under 
this act. 

By sect. 1 23 the district commissioners of 
the Court of Bankruptcy and the judges of the 
County Courts, are appointed Masters Extra- 
ordinary of the Court of Chancery for the pur- 
poses of this act, and any matter dei)ending 
under it may be referred to them, with the 
same powers and authorities given to the Mas- 
ter; the clause further provides, that the pro- 
visions as to general rules, &c., are to apply to 
such district commissioners and juclges. 

And sect. 127; provides, that the act shall 
not apply to Scotland. 

As no particular period is prescribed in 
the act for its operation to commence, ac- 
cording to the ordinary rule it comes into 
force from the day on which it received the 
Iloyal Assent, which, as already stated, was 
the 14th of August last. 

ILLEGALITY OF LOTTERIES AND 
SWEEPSTAKES. 

Our attention has been directed to the 
recent extension of the practice of wagering 
on horse-races, by means of what are called 
sweepstakes, doubt this species of 

gambling has been set on foot and en- 
coura^d, in a great majority of cases, by 
the proprietors of public-houses aiid taverns, 
with the’ view of inducing parties to resort 
to their houses, and part^e of refreshment ; 
hint are quite satisfied tnativ persons 
have jbHecome stakeholders, as Well as stib- 
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scribers, to adventures of this description, 
who are unconscious of their illegality, and 
would not willingly be parties to any trans- 
action prohibited by the law. 

Persons who have innocently become 
parties to such proceedings will probably 
be surprised to learn, and persons who 
have not yet entered into such transactions 
may derive some benefit from being in- 
formed, that the matter has been under the 
consideration of one of the Superior Courts 
of Law, and that a subscription sweepstake, 
the event of which depends upon a legal 
horse-race, has, nevertheless, been expressly 
declared to be within the prohibition of the 
Lottery Acts, 10 & 11 W. ,3, c. 17, and 42 
GeO. 3, c. 119, in a case of Allporl \,Nutt^ 
1 Com. Bench R. p. 974. The regulations 
under which money was subscribed, as dis- 
closed in that case, are similar in all ma- 
terial respects to those generally adoj>tcd in 
schemes of the like nature, and were in 
substance as follow : — That the subscriber 
whose name should be drawn out of a box 
next after the name of the horse drawn out 
of another box, which horse should be 
placed first in the race, should be entitled 
to receive the stakes. In an action by the 
winner to recover the stakes from the 
holder, the illegality of the transaction was 
relied upon as a defence. On the part of 
the plaintiff, it was ingeniously argued, that 
a lottery was distinguishable from a sweep- 
stake's in this, that the party setting up a 
lottery receives from the purchasers of 
tickets more than the vaUie of the prizes, 
whereas in a sweepstakes all the money 
obtained from the subscribers is*paid over 
to the winners. But even if it should be 
held that this transaction was in the nature 
of a lottery, yet it was contended, the 
statutes for the suppression of lotteries 
were to be restricted in their construction 
to lotteries in which an unfair advantage 
was taken, and did not render illegal a 
lottery which was perfectly fair. The Court 
of Common Pleas, however, was decidedly 
of opinion thi^t effect must be given to the 
clear words of prohibition contained in the 
act 10 & 11 W. 3, c. 17, which declared 
all lotteries nuisances, and imposes a 
penalty on all persons who shall draw at 
any lottery. The 42 Geo. 3, c. 119, was 
directed more especially against that species 
of lotteries called ** little-goes,*' but it also 
enacts that any person who shall keep open 
any lottery called a little-go/* or mny 
other lottery whatsoever ^ not authorised by 
act of parliament, shall forfeit SOOL The 
subscnption sWisen$t^es^ described was held 
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3C0 Bbydlity of Loiteriet -and 8weepttidces,-—‘0b^tiemaiiit Cooettosi* in Lease*. 

to W ft lottery within the express words and the lessOT sbonld prepare both lease and 
dear intention of the statutes, and to be counterpart at the expense of the lessee, 
therefore illegal. ITiere is a suiKcient reason to support this 

As certain parties are now industriously usage, as the lessor’s solicitor is generally 
engaged in endeaTonring to induce persons alone in possession of the materials requisite 
to subscribe to German lotteries, and we for preparing the lease; but this reason 
presume from the expenses incurred in does not apply after the lease has been 

{ jrinting and advertising, that the specu- granted. The solicitors for lessors should 
ation is not wholly unsuccessful, we may be contented with the advantage thus con- 
observe, that in 1836, a statute was passed, ceded to them, and not attempt to carry it 
(6 & 7 W. 4, c. (56,) which is still in force, farther, to the prejudice of their brethren 
“ to prevent the advertising of foreign and in general. 

other lotteries.” This statute pro^ndes. We arc aware that for this, as for many 
that if any person shall print or publish, or other practices, there is an excuse, though 
cause to be printed or ])ublishcd, any adver- not a justification. We understand that 
tisement or notice concerning or in any some parochial and other boards pay a very 
manner relating to any foreign lottery, or inadequate remuneration to their solicitors, 
any lottery not authorised by act of parlia- and purposely attempt to compensate them 
ment, every person so offending shall, for by tlic objectionable means ol these op- 
ereiy such offence, forfeit .50/, It is quite pressive and restrictive provisions, 
clear, therefore, that those who so con- Now, in the language of the resolution of 
siderately propose to confer on her Majesty’s the Incorporated Law Society, “ such cove- 
li^s the title to certain chateaux and nants are highly objectionable, both as re- 
seignories on the banks of the Danube and gards the yjai/ic and i\\c. profession." 
the Rhine, by means of lotteries, are offend- The practice is objectionable, as regards the 
ing against the laws of this country, and for public, because it effects no beneficial object 
this reason, if no other, should be looked to the tenant, occasions much additional ex- 
upon with suspicion. pense and trouble, and restrains him in the 

; exercise of his right to choose his own solici- 

OBJECTIONABLE COVENANTS IN therrfore opposed to public policy. 

LEASFS regards the protession, it intruiges the 

wliolesoine rules that solicitors are not to 
encroach on the province, nor transact busi- 
TENANTS COMPELLED TO EMPLOY LAND- ness (lircctly with the clients, of each other. 

lords’ solicitors. It has the effect merely of putting money 

It appears that the practice of introduc- into the i>ockets of a few solicitors of land- 
ing a covenant into a large class of leases, lords, instead of the larger humber who are 
requiring ttie lessor’s solicitor to be ein- concerned for the great body of tenants. 


ployed in preparing all assignments and 
under-leases, has of late become more fre- 


With respect to the legality of the cove- 
nant, it may be compared to the attempts 


quent than formerly, and particularly in made in some parts of the country to 
numerous building leases. compel a purchaser to employ the vendor’s 

The subject having been brought to the solicitor to "^irepare the conveyance — a con- 
notice of the Council of the Incorporated tract which a Court of Equity would not 
Law Society, a special committee was ap- enforce. Suppose in the present case that, 
pointed to inquire into the practice, and notwithstanding such a covenant, the lessee 
such committee having made their report, employed his own solicitor to prepare an 
the Council took the subject into their under-lease, or the purchaser of the lease- 
consideration, and came to the following told interest employed his solicitor to pre- 
conclusion pare the assignment, — would this work 

“That whilst the Council offer no a forfeiture as a Court of Law or 

opinion on the legality of the covenant. Equity would carry into effect ? The land- 
they consider that meh covenant is highly lord may restrain an underletting or asaigii- 
oljectionable^ both ao regards the public ^ont altogether, or may require his licence 
and the prof essiMe^* to be obtained, but we question whethar ha 

The practitiotietB in general will, no can compel the tenant, or his assignee, t# 
denht, concur in this opinion, and cUscourage emfdoy and pay his^ the landlord’s scdicitor#’ 
the further introduction of audi lastnctrre f trust, for the credit of the profenkstij^ 
irihuiM. The usage of the pn^essum has fbat smdi a question will never be bmught 






Law of Attorneys. — Taxation after Payment* 


LAW OF ATTORNEYS. 


PAYMENT OF COSTS TINDER PROTEST. 

TAXATION BY MORTGAGOR. 

The number just published of Mr. 
Beavan’s Reports contains two important 
judgments of the Master of the Rolls, 
setting forth the grounds on which the 
Court proceeds in ordering the taxation of a 
solicitor’s costs after payment. The first 
case relates also to the right of a mortgagor 
to tax the costs of the mortgagee s solicitor. 
That case was decided on the 28th January, 
1847, and reported in the Legal Observer 
on the 27th February. Mr. Beavan’s 
report of the judgment is more full than 
ours, and, considering the importance of the 
subject, we shall submit the {)rincipal parts 
of it to our readers. 

The circumstances of the case were as 
follow : — The mortgagor, (Parlabeari,) in 
February, 1840, agreed with his mortgagee 
that the property which had been mortgaged 
should be sold, and undertook to pay all 
usual and fair mortgagee’s costs and 
charges.” Mr. Harrison, the mortgagee’s 
solicitor, on the 16th October, (the property 
having been sold in pursuance of the agree- 
ment,) delivered his hill of costs, amounting 
to 65^. 12«., to the mortgagor’s solicitors. 
Four days afterwards they stated that, as 
the bill was very heavy, and their client 
acted in the matter as trustee, the bill would 
have to be taxed, but that if payment were 
insisted on, the amount would •be pjiid in 
full under jirotest. On the 6th November, 
the purchases were completed, and on the 
same day another bill of 8Z. 8^. was de- 
livered. The hills were objected to, but 
the solicitor refused to complete without 
full payment, and the mortgagor paid it 
under protest. 

The Master of the Rolls, in his judgment, 
said, that a notion prevailed that where costs 
have been paid the transaction may be ren- 
dered nugatory without anything more to 
be done than to make a protest at the time, 
and afterwards to discover that there were 
some overcharges. 

" Protest,” said his lordship, ^'by itself is of 
no value. I do not know what it means, except 
this, that the pqrty paying gives notice, that he 
will avail himseR of every circumstance in the 
case «to enable him afterwards to* upset the 
transaction. This is what it really amounts to, 
although the parties try to give it a larger 
effeet” 


His lordship then adverted to a very pre- 
valent notion, that an order of taxation could 
be obtained where a bill was paid of a greater 
amount than a solicitor would be allowed on 
taxation, if that payment were accompanied 
by an intimation of an intention to tax die 
bill ; and proceeded to say — 

This has never been held ; it has always 
been considered, that a man may pay to a so- 
licitor more than the legal charges ; and, if he 
do it voluntarily, and without circumstances 
affecting the solicitor with fraud, or improper 
conduct, this Court will not afterwards inter- 
fere.” 

“This petition is also misconceived in this 
respect : it proceeds on the nation that a mort- 
gagor, having settled an account with the mort- 
gagee, and paid the bill of the mortgagee’s so- 
licitor, is entitled, in this jurisdiction by peti- 
tion, to quarrel with the account so settled, and 
tax the costs of the solicitor, not as between 
him and his client, the mortgagee, bat as be- 
tween the mortgagor and mortgagee ; and fur- 
ther, that if charges be found in the bill of costs 
which the mortgagee could not maintain in an 
account between him and the mortgagor, they 
are to be disallowed. Such a notion is entirely 
erroneous, and so much of this petition as de- 
pends on this point falls to the ground.” 

The Master of the Rolls then referred to 
the case In re Wells ^ (8 Beav. 416,) and 
observed that — 

“ If I laid down, as lias been supposed, any 
such proposition as this — that, when a bill has 
been delivered a full fortnight before the ac- 
counts were to be settled, and where every op- 
portunity has been given examine it (I do 
not say to tax it, because some difficulty might 
occur in the vacations), a taxation may be ob- 
tained by merely showing overcharges, — I 
laid down any such thing, I think the case was 
wrongly decided ; but if I held, where a bill of 
costs is delivered at the time of the settlement, 
and an opportunity to examine is refuse^!, the 
solicitor saying, ‘ yon must either pay it, or the 
settlement of the matter for which we have mat 
cannot be completed,’ — if 1 held, 1 ?ay, that a 
payment under such circumstances of pressure 
cannot prevent a taxation, I think the case of 
In re Wells was right, and I will make a like 
order under like circumstances.” 

In conclusion liis lordship said 

“ If I rightly understood the facts, this case 
is reduced to one of simple overcharge, in a 
bill delivered more than a fortnight b^re the 
transaction was completed. If that be so, even 
if overeWges do exist, 1 do not think it is a 
proper reasoa to open the a tax- 
ation; and this peidtion be 

dismissed, whh C0st8.”>» 


33 L. O. 404, 


Jh Hi 57. 
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say, that the solicitor is not entitled to receive 
all that is due, as between him and the trus- 


In another case, the petitioner, (a Mr. 
Poore,) in August, 1846, became entitled 
to a sum of money, amounting to 16,666/., 
standing in the name of four trustees, who, 
at his request, agreed to execute a power of 
attorney, on his giving them a proper re- 
lease. Mr. Neate, the respondent, who 
acted for three of the trustees, delivered on 
the 27th November his bill for preparing 
the release, &c., amounting to 16/. 6.v. Oc/,, 
which was obiected to by Mr. Waugh, the 
solicitor of tne petitioner, the cestui que\ 
trust. The fourth trustee was represented 
by another solicitor. On the 10th of Dec. 
it was paid, after some deductions ; Mr. 
Neate declining to deliver over the power of 
attorney, unless on payment of costs. Mr. 
Poore, on the 8th Jan., then presented a 
special petition to tax the bill, on the 
ground that it had been paid under pn^s- 
sure, and after protest, and because it 
contained unreasonable and extravagant 
charges, and also because the cestui qiie 
trust had been put to the expense of two 
sets of costs, in consequence of the employ- 
ment by the trustees of two solicitors. 

The Master of the Rolls said, that in this 
case the relation of tnistee and cestui que 
trust existed between four persons and the 
petitioner Poore; the relation of solicitor 
and client between Neate and three trustees ; 
and the relation of solicitor and client be- 
tween the fourth trustee and other solicitors, 

^'The petition prays, that a bill which has 
been paid may be taxed ; and it is asked, that 
I may adhere to the ^"ineral rule, that a paid bill 
may be taxed, unless ' there be some reason 
against it. Tl^ere is no such general rule. The 
general rule is, that a paid bill is not to be re- 
ferred for taxation, and a case is taken out of 
that rule only by special circumstances and on 
special grounds. It is not the rule, that special 
reasons ought to be shown why a bill is not to 
be taxed, but, on the contrary, why a bill ought 
to be taxed.*’ 

I tbm^ that the petitioner has been sub- 
jected to considerable hardship, because, by 
this want of agreement between the trustees, 
he has had to p&y two solicitors when one 
might have been sufficient. He comes as 
cestui que trust, asking that the bill may be 
taxed ; the taxation is to take place not as be- 
tween him and the solicitor, but as between 
the solicitor and the trustees, his clients ; and 
the miestion is, whether the trustees themselves 
could obtain the order, which is now asked, 
not by them, but by a party deriving his power 
to tax solely under the statute. 

“1 have stated, over and over again, that the I 
^tute does not alter* the relation between sp;’ 
licjtpr and client ; and though it gives the 
qne trust a right to tax a hill which is payi^1b]le 
yot .it does net entitle him to 


tees, his clients.” 

‘^The bill was delivered on the 27th of No- 
vember. It was the subject of considerable 
discussion ; some part was taken off, and the 
bill was paid on the 10th of December, under 
protest. Protest, I must again repeat, is no- 
thing, unless there are other circumstances 
which justify a taxation after payment. It is 
material only as showing that the parties are 
inclined to quarrel with the bill ; but I do not 
know what it amounts to, except as notice to 
quarrel with the bill if the facts make it expedi- 
ent and right to do so. Then as to the em- 
ployment of two solicitors, have I a right, under 
the statute, to visit upon the solicitor employed 
by three trustees, the consequence of a disa- 
greement with the fourth, and that too at the 
instance of the cestui que trust, who has no such 
right under the statute : and has the cestui que 
trust a right to say to the solicitor employed by 
the trustee, ‘ you shall not have what you have 
earned from your client, because it would not 
be allowed as between me and my trustees?* I 
think not. The ])etitioner has misconceived 
his rights, and his petition must, therefore, be 
dismissed with cosU,*^ 
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On the 28th of June, at the Freemasons* 
Tavern, took place the 1 5th Anniversary Dinner 
of this Institution. Sir F. Thesigbu was in 
the Chair, surrounded by numerous influential 
members of the profession. Amongst the 
barristers we observed, Mr. Daniel, Mr. Bilton, 
Mr. Freshfield, juii., (formerly the Bank so- 
licitor,) Mr. Russell Gurney, Mr. Humfrey, 
Mr. Smythe/Mr. Southgate, Mr. Stcere, Mr. 
W. H. Watson, and Mr. Willes. 

The attorneys assembled in great numbers : 
amongst them were Mr. Barnwell, Mr. Bebb, 
Mr. Bird, Mr. T. H. Bower, Mr, C. H. Bower, 
Mr. Boys, Mr. C. Brown, jun., Mr. E. B. 
Church, Mr. G. Cox, Mr. G. S. Ford, Mr. 
Gaines, Mr. Catty, Mr. Hall, Mr. R. Hall, Mr. 
Hawkins, Mr, Hayes, Mr. Jennings, Mr. 
Jones, Mr. Lavell, Mr. Lewis, Mr. Maugham, 
Mr. J. M. Morris, Mr. Ommanney, Mr, C. 
Parker, Mr. Secondary Potter, Mr. Reid, Mr. 
J. Rose, Mr. C. Sawbridge, Mr. Stocker, Mr. 
Twisden, Mr. J. Watson, Mr. Westmacott, and 
Mr. Westwood, 

There were about 300 present. 

The Chairman proposea the usual lo 3 ral toasts, 
with many appropriate and just remarks, which 
were responded to most cordially. 

The Annual Report of the Society*8 proceed- 
ing was then read by the secretary.** 

Sir Frederick in proposing Pros- 

perity to theUnited Law Clerks* Society,” stated, 
that although the Report they had just teerd 

0 Jn re Neate, 10 Beay. 131# 
p. 281, ante. 
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enumerated claims on the Society which fa» ex- utmost. With this deep-seated conviction of 
ceeded those of other years, it appeared to him the worth and excellence of the Society, he 
those claims were the subject rather of con- hoped it would enjoy a long-continued and 
gratulation than discouragement. If the Re- lasting prosperity. 

port had stated any diminution of the contiibu- The list of donations having been read, 
tions to the Society, that circumstance would The Chairman again rose, and stated, that he 
indeed have been a symptom that the Society had a very munificent donation to present, with 
was not so prosperous as it had been in former which he had been entrusted. Those present 
years. The increased expenditure proved that were probably aware of his friend Mr. CJhilton 
its objects had been carried out to their fullest having brought an action against the London 
extent, whereby its advantages became more and Croydon Railway Company, and that he 
apparent to the profession. It was not, there- (Sir F. luesiger) had the honour of being his 
fore, a subject for des|>ondency but of encou- counsel. Mr. Chilton never intended to put 
ragement for increased exertion; and the various one farthing of the damages in his pocket, and 
instances in which persons had been obliged to after satisfying the expenses to which he had 
resort to the funds of the society, showed its been put, and which he had an undoubted right 
importance on the one hand, whilst the dona- to do, he determined to appropriate the sur- 
tions of the several branches of the profession plus in gifts to different benevolent invstitutions, 
showed, on the other, the interest that was and had entrusted him with a cheque for 50Z, 
felt in its welfare. It was quite im])Ossible to for the funds of this Society. He had tliought 
over-estimate the benefits of societies of this the act so good that he haa been endeavouring 
description: — in the first place, they induced to persuade some of his friends around him to 
those habits of prudence and principle which expose themselves to a similar inconvenience, 
were essential to the formation of the moral and to pay over the damages they might re- 
character, and then they provided for those cover to the Society, but he had not been able 
calamitous events to which all were liable, to persuade any of them to do so, and he was 
Although he was not disposed to substitute afraid that, so far as regarded donations of this 
prudence for the moral virtues, yet he felt satis- kind, they must confine themselves to the very 
fied that no moral virtue could exist whose liberal one of Mr. Chilton ! 
foundation was not deeply laid in prudence; Mr. on, Q,. C., then proposed the health 
and when they considered the adversities of of the Lord Chancellor, Lord Lyndhurst, and 
this life, and the unexpected events witli which the other patrons of the Society. The learned 
the most prosperous of them might be visited, gentleman commented upon the virtues and 
and from which none were exempt, what could talents of the two eminent personages who were 
be more admirable than the proposal to meet the patrons of the Institution, whose judgments 
those chances which might happen to them all, would go down to posterity with those of Lord 
and for which they ought to provide, as inci- Hardwicke and Lord Eldon. He observed, 
dental to their common lot]? There was an ad- that amongst the names of the Society’s patrons 
ditional advantage enjoyed by this united So- who had presided at its anniversaries since 
ciety: Union was strength not merely in a phy- 1832, were those of eminent members of the 
sical sense, it was moral strength.^ Each mem- profession who would ha\^ given character and 
ber had an interest in the common character of distinction to any society. But lie wished to 
all, and such social societies produced that ad- impress tipon the members that their real 
vancement of moral character which it was so patrons were their Committees and Stewards, 
important on every account should take place, who had brought the Society successfully 
Every member of the })rofession, and especially through so many years, and whose exertions 
(if he might be permitted to use the phrase) had raised it to its present prosperous posi- 
the higher branches of the profession, should tion. He observed, that in the past year alone 
feel it a duty to countenance and support a so- the Society had expended 1,351/. 14^. inassist- 
ciety of this description, because, although its ing members, non-members, their vuidows and 
advantages began at what might be called the families ; he wished all to consider how much 
lowest claes, its influence extended even to the distress and suffering had been alleviated by the 
highest, for it was quite impossible to improve great assistance the Society had thus aflbrded. 
one part of the profession without every person I'he officers had shown great energy and skill 
feeling the advantage of it. It was very grati- in conducting the affairs of the Society, and 
fying to find, by a perusal of the report, that their exertions had been rewarded. He hoped 
the example which had been afforded by this the Society would also promote the individual 
Society was likely to be followed by persons in welfare of the members, who should not for- 
the same state of life as thejpselves, and that get that in this favoured count^^ every position 
requests had been made from Manchester and of honour might be obtained by prua^flc6 atid 
other places, for particulars of the Institution, honourable conduct. Lord Sotners stirid JLbrd 
in order that their example might be followed Hardwicke were both law cterk^ Atid they 
elsewhere. When he considered the usefulness owed their exalted positions^an^, 
of $he Society whose anniversary they were their own tpitjring indust^ aflil ijai^ 
xnet to celebrate, he sincerely trusted it might perseverance, accompanied ujr t^t^p^achable 
continue to flourish, and that all who had the int^iity, witkont wMcb xlo pei^ciMiDeiit pros- 
power, the influence, and the jeneans. Would feel pemy Cbuld bfe expected I 
It always to be theic duty^ to the Mr. Russell health 

T 5 
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of the Judges of England, stated, that in such 
an assembly few preparatory observations were 
neceysary to introduce such a toast. The 
judges of this country were not only celebrated 
for wisdom and learning, but for their integrity 
and independence. Every one who came in 
contact with them agreed in this opinion. He 
was pleased to sec that they were also benevo- 
lent and considerate, and notwithstanding their 
high position, they were not indifterent to the 
claims of a Society like the present, for almost 
without exception they were to be numbered 
amongst the Society’s patrons. They supported 
it by their contributions and countenanced its 
proceedings by their frequent presence. 

In introducing the toast of The Bar and 
Profession,” 

Mr. Freshfield stated, he siqiposed it would 
be conceded that 30 years’ practice as a solici- 
tor would entitle him to ] propose the health of 
the Bar. He now belonged to that learned 
body, and though only an honorary barrister, 
he thought that would w^arrant him in i)ropos- 
ing the profession* Little need he said for the 
bar : they could speak well for themselves. To 
the professional aid of the bar every member 
of society was entitled. Their lives, their cha- 
racter and property were often dependent on 
the independence, the ability, and the zeal of 
their advocates. The profession at large, the 
attorneys and solicitors, also were entitled to 
mudi esteem. In them were reposed the 
secrets of families, and were that confidence 
violated, what irreparable injury would often 
result ! Individuals and families might often 
be ruined. He was pleased to see that the 
profession, of which he was formerly a member, 
were also benevolent, and tliat they were, as 
they ought to be, the supporters of this useful 
and inqmrtant society, established for the as- 
sistance of their clerks. He admired the com- 
prehensiveness of the Institution, in affording 
assistance in almost all cases which the neces- 
sities of the law clerks required, and hailed the 
beneficial influence it could not fail to exercise 
over the character and conduct of its meirfbers, 
united as they were for promoting their moral 
and social advancement. 

Mr. Humfrey returned thanks for the Bar, 
stating that he thought many of them would 
retire from that meeting better and happier 
men. He considered it a source of congratula- 
tion that the Society had not started at once 
into the good graces of the profession, but 
^adually obtained its support from the convic- 
tion of its utility. He had never been present 
before, but he sincerely hoped he should often 
meet them there again. He was much pleased 
at the spirit which seemed to influence the 
meeting. Every man could not be eloquent 
and great, but it was given to every one to be 
honest, industrious, and assiduous: to fulfil 
honestly and perseveringly the duties of ius 
Station. The Society afforded to its members 
ft vast amount of good, and shut out an equal 
****®^?' profession ought to stq)- 

port the Institution, but thetnembeift must look 
ftftilrtiiiielves for its chief support* In distress 


you .have a right to claim assistance, not as a 
matter of charity, but as a matter of right— an 
indefeasible right, not dependent upon the ca- 
price or mistake of any one. There are many 
members who, when afflicted, do not need 
assistance, but many more do, and th^ can 
have recourse to the funds without suflTering 
for an instant the painful suspense that the re- 
quired aid may be refused. The Bar as a body 
would rejoice the more the Society prospered. 
He was delighted at witnessing its success, 
and hoped it would long flourish and prosper. 

Mr. Holme Bower returned thanks for his 
branch of the profession, and warmly com- 
mended the Society and the good conduct, in- 
telligence, and zeal of the Law Clerks. 

Mr. Steere proposed the health of the 
Trustees, with several appropriate observations 
on the important duties which devolved upon 
them, and which they had kindly, and he need 
not say faithfully, discharged from the very 
commencement of the Society. 

Mr. E. B. Church returned thanks, and, after 
apologizing for their absence, remarked that 
although the Trustees were no longer active 
members of the profeSw<!ion, they still felt a deep 
interest in the welfare of the Society, and would 
feel gratified for the honour conferred upon 
them. They looked back with sincere pleasure 
at what they had done for the Society, and 
considered their connexion with it as amongst 
the most happy incidents of their lives. 

Mr. Humfrey, in proposing the health of the 
Chairman, said, that there was one only toast 
that would justify the liberty he had taken in 
again addressing the meeting, and that was, the 
health of their and his excellent and learned 
friend Sir Frederick Thesiger. It would, no 
doubt, be advantageous to the Society that 
they had on that occasion so distinguished an 
individual ta preside over them ; he had had 
the pleasure and the honour of knowing him 
for a period of 25 years, and ventured to say, 
and he wished that he could say it in the 
hearing of the whole profession, that a more 
excellent lawyer, a more high-minded gentle- 
man, a more kind-hearted and humane man 
was not to bq found within the wide range of 
that profession to which they respectively had 
the honour and the happiness to belong. He 
had seen him working nia way by honourable 
and independent exertions to the highest places 
in the profession. He had seen him succes- 
sively filling offices which ultimately raised 
him to the highest law oflice of the Crown, 
with the greatest dignity and courtesy of 
manner, with the most zealous regard to the 
interest of the Crown, but with the most care- 
ful and anxious ^attention to the liberty of the 
subject They hod seen him in authority filling 
the highest offices with the ^eatest distinction^ 
and, if he would forgive him for saying it, 
they had seen snatched from his grasp dby an 
accident the honour of filling almost the 
highest office in the profession to which he 
had honourably aspired* Out of office they 
had seen him the same h^>oiiaded pensoa, 
aad he vustiiral to ^ that those who imenr 
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him best had never heard one word of repining, in whatever circumstances he might he pjaced 
but he had gone on in the same honourable through life, the pleasant recollections of that 
course previously pursued by him in his pro- evening could not be effaced from his memory, 
fession, of which he would still be one of the 

brightest ornaments. ^ ^ . , , MOOT POINTS. 

The toast was most heartily and unanimously | 
received by the meeting. 

Sir F. Thesiger, in returning thanks, stated, conveyance without consideration. 
that when he consented to preside over that answer of T. W. H.” (p. 349 ) to the 

meeting he fully expected that the ordinary Oivis,^" (p. 309 ,) appears incorrect, 

compliment would be paid to him which every question is this Anne, being the de- 

chairnmn had received, but he was wholly un- freehold estate, and having a sister 

prepared for the enthusiasm with which they Mary, who is the wife of John Cox, was per- 
had received the proposal of his health i he g^jaded by Cox about 10 [query, 15, see 3 & 4 
knew how often a generous impulse runs like ^ ^4 j years ago to levy a fine and con- 

electricity through an assembly ; he looked ^gy property to Cox and wife under the 
within himself to see if he was worthy of the [query, i&lse,] pretence that the testator in- 
compliment which had been paid to him; and, tended the latter to have the property, 
although he could not acknowledge that he q jg the transaction valid, or can it be set 
was entitled to it, yet he could not but feel that ^side in equity ? 

they perceived something in his conduct which Now, I should suppose that even between 
made them agree with his learned friend. It the parties themselves the false statement 
was true that they had been long together in ^ould violate the whole transaction, but being 
the profession, and what he was and what he ^jj]y common lawyer, I cannot answer to this 
had been was known to all; he believed all point. It seems clear, however, that even if 
the credit which he could claim arose from the conveyance be valid as between the parties, 
fact that he had always had the strongest jj. j^^^y overreached by means of a sale to a 
regard for his profession, and had shown, as friendly purchaser, and that the intervention of 
far as he was able, an anxious desire to pre- docs not (as ‘‘T. W. H.” thinks) make 
serve its high and honourable character. He ^^^y (difference. 

felt that the current of circumstances had well-known statute, 27 EUz. c. 4, makes 

placed him at the head of the profession, biit voluntary conveyances as against sub- 

he had never been disposed to ascribe to merit geejuent purchasers. Mr. Burton says : — It 
what had been principally the work of Provi- repeatedly decided, that a voluntary 

dence ; he might have felt proud of the position (conveyance is void under this act against a 
in which he was placed, but he trusted he had purchaser, though he had notice of it before his 
never shown any undue elation; he hoped pui.(;hase; the consequence of which is, (though 
he had never exhibited to his professional probably never intended by the legislature,) 
brethren any but the kindliest feelings, which impossible to make an absolutely irre^ 

they had always shown to him. His learned ^focahle free gift of lanUs or tenements, (Bur- 
friend had thought proper to refer to an event Comp. pi. 225.) ITie rul^ prevails both 

which in a few days had deprived him of one jn equity, see fully, Sugden’s V. & P. 

of the most exalted offices of the profession, ^24 to 944 , ( 11 th ed.) ; Story’s Equity Jur. 
and had complimented him upon the manner 425 ^ 420; 1 Smith’s Leading Gas. 13. 

in which he bore the disappointment. 4Ie had (Jown as long ago as 44th Eliz., 

been fortunate throughout life, and hoped he a fine levied in contravention of the act is 
was grateful for it ; weak and miserable indeed inoperative. See Fermor s case, 3 Coke’s Rep. 
should he have shown himself iA character and notes in Thomas’s edit. ; also, 

mind, if he could not endure unmoved that Bayley on Fines, &c. 127 , 128 ; Shepp.Touchst. 
disappointment which it was the lot of mortals 
to endure ; he was proud to think that he had 

filled some of the most distinguished offices in lbabehouds. mortgage, 

their most distinguished profession, and when ^ e <(r 99 t 

the hour arrived to render his office to more With reference to the query ox L, vP* 
successful competitors, he trusted he had re- 348,) it is clear, that if the mortgage were a 
signed it without the smallest mortification ; legal one and duly executed, the mortgagee be- 
had he done otherwise, he should feel himself came assignee of the reversion, ana entitlea,^ as 
disentitled to the esteem of his professional soon as the mortgagor made default, to 
friends. Life was barren indeed without the the full rent paid to niro as such assignee. No 
good feeling of those with whom we associate, attornment from the tenant was necessary, nor 
Proiddencc had decreed their good opinion to could any arrangement b^ween the tenant 
be qpe of the highest rewards we can have; the mortgagor prejudice the mortgagee s right, 
and he wished that he could on the mresent unless the latter were guilty of fraud, actn^ or 
occasion express to them one-half of Mmai. he construcrivc. A mortgagor in ppsaession is at 
felt; but as that was imppsmble, he must assure law a mere bxdUff or receiver, witihoat liability 
diem from the depths of his heart that the re- to account Wa^ 15. 

coUertion of that ity wmlfl mak^ SvitoiAii Pi#eadeb. 

presslon on his mino, and he should feel that 
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TESTIMONIAL TO LORD CHIEF JUS- 
TICE TINDAL. 

A PUBLIC meeting of the inhabitants of^ 
Chelmsford and its neighbourhood was held at 
the Shire Hall, on the 19th Augi|st« to con- 
sider of some fitting testimonial to the memory 
of their respected townsman, the late Lord 
Chief Justice Tindal. Many of the clergy, the 
leading solicitors, and a considerable number 
of the most respectable inhabitants were 
present. The Rev. C. A. St. John Mildmay 
took the chair. 

The first resolution was ably proposed by Mr. 
Bartlett, one of the oldest members of the pro- 
fession in Chelmsford, and seconded by Mr. 
Chalk:— 

"That this Meeting entertaining a high 
sense of the great ability /distinguished attain- 
ments, and exalted character of the late Right 
Honourable Sir Nicholas Conyngham 
Tindal, Knight, Lord Chief Justice of the 
Court of Common Pleas, and being desirous of 
transmitting to posterity the knowledge and 
recollection that, to the town of Chelmsford, 
belongs the boasit of having been the birth- 
place of one whose character and reputation, 
in the high and important office to which he 
attained, reflect honour on his country, — is of 
opinion that this object cannot be better in- 
sured than by erecting in this, his native place, 
a Statue expressive of the high estimation in 
which his memory is held.” 

Mr. Gepp supported the resolution, and re- 


lated several interesting anecdotes of the late 
Chief Justice. 

The next resolution was moved by Mr, 
Round, and seconded by Mr. Baker , — 

"That in order to carry out the foregoing 
resolution, a subscription be entered into, and 
a Committee formed of the follbwing gentle- 
men, viz. : — ^llie Rev. C. A. St, John Mildmay, 
Mr. Bartlett, Mr. William Baker, Mr. Thomas 
Durrant, Mr. Edward Butler, and the Secre- 
taries and Treasurers, with power to add to 
their number (three of whom shall form a 
quorum) ; and the Inhabitants of the Town of 
Chelmsford, and the Nobility, Clergy, and 
Gentry of the County, be respectfully invited 
to subscribe.” 

The following resolution was proposed by 
Mr. Buttery and seconded by Mr. Moss : — 

I "That Mr. T. M. Gepp and Mr- George 
Meggy be requested to act as joint Secretaries ; 
and Mr. W. M. Tufnell and Mr. Chalk as 
joint Treasurers.” 

The Rev. A, Pearson and Mr. Durrant moved 
and seconded the following resolution : — 

"That these resolutions be advertised in the 
county papers, and printed copies be circulated 
generally throughout the county.” 

Mi*. Veley proposed, and the Rev, C. R, 
Muston seconded the resolution : — 

"That the thanks of this meeting he given to 
the Rev. C. A* St. John Mildmay for his able 
and efficient conduct in the chair.” 

A liberal subscription was commenced. We 
shall shortly return to the subject, and gladly 
lend our aid in promoting the object in view. 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BARRISTERS OF THE SEVERAL COURTS. 


Holltf Coutt. 

Wmkamv. Bowman. June 16, 1848. 

COSTS. — ATTACHMENT. — VESTING ORDER. 

A party attached for costs is not entitled to 
apply for his discharge because the party 
who has issued the writs of attachment 
proceeds against him for the same debt in 
the Insolvent Court and obtains a vesting 
order. 

In this case (reported ante, p. 144,) Mr. 
Wenham applied to have the writs of at- 
tachment issued under the order made on 
the former occasion discharged, on the ground 
that when they were issued he was entitled to 
benefit of the Insolvent Debtors' Act. It 
that on the i^th of December, 1847, a 
I'ad been obtained from the Iri- 
j on the application of 

^bis cause, in inspect df the 
the writs' of attachment “ 1 ^ 
be order for the discharge of Mt*/ 


Wenham, made by Mr. Baron Platt, bore date 
on the 8th of January last, and the writs of 
attachment which Mr, Wenham now sought to 
discharge were issued on the 11th of May. 
But although a vesting order had been ob- 
tained under the 1 & 2 Viet, c. 110, Mr. Wen* 
ham had not proceeded to file his schedule, as 
provided by the act, in order to obtain his 
discharge. 

Mr. Thmer and Mr. Billon, for Mr. Bowman# 
contended that the mere vesting order had no 
operation to discharge Mr. Wenham from his 
contempt. He could be discharged from his 
contempt only by an adjudication under the 
79th section. The 37th section provided, that 
if the petition of the prisoner was refused, the 
vesting order should be void ; and tlxe in- 
solvent was not discharged even any 

debt but those mentioned in bis schedule, 
which ought to be filed within 14 days 
the making of the Vesting oixler, 

Mr. urged, that Mr. Bowman 

ought not to^ v proceedij^ga 
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against him» in re&pect of the same matters at 
the same time. , 

Lord Langdahy after stating the facts of the 
case^ said, that the effect of the vesting order 
was to vest the property of Mr. Wenham in the 
provisional assignee of the Insolvent Debtors’ 
Court. After that had been done, application 
was made to Mr. Baron Platt to discha^e Mr. 
Wenham, but the order then made for ms dis-^ 
charge was itself afterwards discharged by the 
Court of Exchequer. He saw no reason for 
imputing fraud to Mr. Wenham on that occa- 
sion, but he thought that the order for his dis- 
charge was improper. The application was 
made to this Court, and, considering then, as 
he still did, that the parties should be replaced 
in the same situation as they were in when Mr. 
Baron Platt’s order was made, he had allowed 
new writs of attachment to be issued, which he 
regarded as only a renewal of the former writs. 
He must, therefore, now consider whether Mr. 
Wenham would have been entitled to apply to 
this Court for his discharge if no change had 
taken place in his position since the 27th of 
December. Now the Insolvent Debtors’ Act 
had most mercifully and wisely provided means 
by which a party might be discharged from 
his debts, but that process had not been taken 
here. Mr. Wenham had declined to file his 
schedule, therefore he had not entitled himself 
to the benefit of the act, and might never be 
entitled to it. But then it was said that two 
different proceedings ought not to he taken 
against him simultaneously, — that he ought not 
to be ** twice vexed.” How was that ? The 
debt was constituted by the order of this 
Court. Application was made upon it to the 
Insolvent Debtors’ Court. A vesting order 
was made, not destroying the debt, nor giving 
authority to distribute the property till adjudi- 
cation. Mr. Wenham had the means of ob- 
taining his release by obtaining adjudication, 
hut he could not be entitled to the •benefit of 
the act before he had done >jo. The niotion 
must he refused with costs. 

nf (Snijlanlr. 

Jenkins v. Briant. June 28 , * 1848 . 
ARREARS OP ANNUITY. — INTEREST. 

The arrears of an annuity do not carry 
interest. 

In this case a suit had been instituted for 
the purpose of administering the estate of a 
testator, John Briant, and by a decree in the 
cause a reference had been directed to the 
Master to inquire what had been done in re- 
epeet of an annuity granted by the testator by 
a post-nuptial settlement and secured by a 
covenant. The Master, by his report, fouUd 
that a certain amount was due for arrears of 
the annuity, but as the reference did not in* 
elude any dtreciion as to interest, he did not 
make any allowance in respect of interest on 
the arrears. 

Mr. BetJiell and for the plaintiffs,^ now 
coUteUded that inters! Was payai>le on the 
an^s, and that they weiw hoi preohidsd from 


asking for such interest by the Master’s re- 
port, inasmuch as the reference to the Master 
did not include any direction as to interest. 
They cited Hyde v. Price, 8 Sim. 69. 

For the several defendants, for whom twelve 
counsel appeared, the case of Booth v. Jjeycester, 
3 Myl. & Cr. 459, was cited. 

The Vice-^Chancellor said, that interest on 
the arrears of the annuity was not demandable, 
and that even if it could be demanded, the 
course of the proceedings had precluded the 
claim. 

Kttfglji 3@rucc. 

(In Bankruptcy.) 

Bjtparte Meyer, in re Meyer. June 5, 1848. 
PROOF OF CONTINGENT DEBT REJECTED. 

A. and B. and C. as his sureties^ executed a 
joint and several bond to pay 7bOL by in* 
stalments, conditioned that all was payable 
on the bankruptcy of A., B., or C. The 
7b0l. was brought by A. into the partner* 
ship of himself and D., and A. and D. 
covenanted with B. and C. to indetimify 
them for having entered into the bond. A. 
and D. became bankrupt, and B., one of 
the sureties, paid the 7bQl. : Held, that he 
was not entitled to prove for it against the 
joint estate. 

The petition in this case was presented by 
Mr. Frederick Meyer, praying his admission to 
prove as a creditor on the joint estate of the 
bankrupts, E. S. Meyer and Brownsmith. The 
bankrupts, in April, 1847, became partners, 
Mr. Brownsmith bringing 2,000^. into the 
business, and Mr. E. S. Meyer agreeing to 
bring 1,700/. into the concern as his share of 
capital, and it was agreed that 750/. of that sura 
should be represented by that amount of his 
stock in a funner business aftid 950/. in money. 
In order to enable him to do this he required 
to borrow 750/., which he appliedT to borrow 
from the Victoria Insurance Office, the di- 
rectors of which agreed to the loan on the 
borro\^er assuring his life with them for 1,500/. 
and entering into a bond with two sureties for 
the due repayment of the money lent by three 
instalments of 250/. each, and for the due pay- 
ment of the premiums on the policy. K* S. 
Meyer, with the approbation of his partner 
Mr. Brownsmith, applied to the petitioner, Mr. 
Frederick Meyer, and Mr. Trueman, to become 
his sureties, which was consented to on Mr. 
E. S. Meyer and Mr. Brownsmith entering into 
a joint and several deed of covenant with them 
for the due payment of the instalments of the 
loan and premiums on Mr. E. S, Meyer rnaking , 
default, and on Mr. Trueman undertaking to 
advance 100/. towards payment of the first in- 
stalment of 250/., to be payable by virtue of 
the bond. On the 12th of June the policy was 
effected, and on, the l6th the bond was given, 
and the deed, of covenant was executed on the 
29th, The cpvenant was, that E. S, Meyer 
and Brownsfoith, or dne pt them,, ibeir or one 
of their heirs* eicecufors^ hi^ aduun^^ and 

Was to bind tbeir and eijwh or their esfete 
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separately, and, if default should be made by 
E. S. Meyer, himeelf pay the instalments and 
remiurns accordinfi^ to the conditions of the 
ond. One of the conditions of the bond was, 
that the whole 750/. should become payable at 
once at the option of the office, in the event of 
E. S. Meyer, or Trueman, or F. Meyer, or 
either of them becoininfif bankrupt, insolvent, 
or unable to meet their enapfements. The 750/. 
was duly received, and after a small sum de- 
ducted for expenses and the first year’s pre- 
mium on the policy, the balance was paid to 
the partnership and brought into the business. 
On the 20th of October following, (all in the 
year 1847,) a fiat was issued against E. S. Meyer 
and lirownsinith, and they were adjudicated 
bankrupt. On the 5th of November the office 
demanded payment of the 750/., which was 
paid by Mr. Frederick Meyer, together with 
22/. \s. 9c/. for interest, in discharge of the 
bond, and on 17th of January, 1848, Mr. 
Frederick Meyer tendered his proof on the 
joint estate, but tlie same was adjourned for 
the consideration of a Subdivision Court. 
On the 27th of the same month the case 
was argued before Commissioners Shepherd, 
Fane, and Evans, when they, with the ex- 
ception of Mr. Fane, were of opinion that the 
debt was not proveable, and rejected the claim. 

Mr. Bacon and Mr. Tripp, limiting the 
claim of proof to the 750/., now supported the 
petition, contending that, on the 52nd and 
56th sections of the statute 0 Geo. 4, c. J6, the 
earne ought to have been allowed. They cited, 
and relied on Bxparte Myers, 1 Mont & Bl. 
229, (reported as Exparte Simpson, 1 Mont. & 
Ayr. 641,) as conclusive on the point; and re- 
ferred to Exparte Brooks ra Willis, 12 Jurist, 4 11. 

Mr. Russell and Mr. Aspland opposed the 
etition, contending that Exparte Myers had 
een, if not overruled, at least so modified, that 
it ceased to be any authority, and that the 
whole traiil of decisions showed that the prin- 
ciple of the common law, as well as the spirit 
of the two sections of the Bankrupt Acts, were 
opposed to the proof. They cited Exparte 
barker 9 9 Ves. 110; Green v. Bicknell, 8 
Adol. & Ell. 701 ; Yallop v. Evers, 1 Barn. & 
Adol. 698 ; Hinton v. Acraman, 2 Mann. & 
Gran. 408 ; Thompson v. Thompson, 2 Bing. 
N. C. f 68 ; Abbott v. Hicks, 5 Bing. N. C. 
578; Atwood V. Partridge, 4 Bl. 209; Toppin 
V. Field, 3 Gale & Dav. 340 ; Exparte TindUil, 
8 Bing. N. C. 407 ; Exparte Eyre, 3 Mont. 
Uea. & De G. 12 ; Exparte the Lancashire 
Canal Company, 1 Mont. 27 ; Clements v. 
Langley, 5 Barn. 8c Adol. 372 ; and Wallis v. 
Swinburne, 1 New Rep. 203. 

His Honour, The application to prove here 
being confined to 760/., it is very possible that 
had I to consider this case with my own judg- 
ment, — that is, independently of authority, — I 
should hold that, according to the true con- 
struction of the act of parUament in question, 
nnder some or one of its sections, the proof 
oulght to be admitted. I do not know^ now- 
that 1 am positively certain of it, nor is it 
.^uch, however^ ia the indlina** 
of my Opinion. But a series of authorities 


of great weight appear to me substantially irre- 
concilable with such a decision. So viewing 
the authorities, 1 cannot take upon myself to 
make a decision which, as it seems to me, 
would be a departure from them. I must, 
therefore, adhere to the view taken of this case 
by the majority of the Commissioners before 
whora^ it has been heard, acting, as I have said, 
upon authority, and upon authority only. The 
respondent’s costs to be paid out of the estate, 
and the petition be dismissed. 

Cuttn’s ISenrt* 

(Before the Four Judges.) 

The Queen v. Thomas Gillyard, Trinity Terra, 
1848. 

JURISDICTION OF OUEEN’S BENCH. CON- 

VICTION OBTAINED BEFORE JUSTICES 

BY FRAUD SET ASIDE. 

The Court of Queens Bench, in the exercise 
of its jurisdiction over all criminal pro* 
ceedings in an inferior Court, will set aside 
a conviction obtained before justices, where 
it appears on affidavits unanswered, that 
such conviction was obtained in pursuance 
of a conspiracy. 

Where a maltster had fraudulently procured a 
conviction against one of his workmen, for 
maliciously doing certain things prohibited 
by the Excise Laws, under the 7 8c S Geo. 
4, c. 52, s, 46, and had obtained a certifi* 
cate under that section, this Court set aside 
the conviction, although the party convicted 
was not made a party to the rule, and al* 
though it was provided by the 7 <5r 8 Geo. 
4, c. 53, s. 79» that in such case a writ of 
certiorari may issue out of the Court of 
Exchequer, 

A RULE nisi had been obtained calling upon 
Thomas Haigh to show cause why a conviction 
should nbt be quashed on the ground that it 
had been obtained by fraud and collusion. It 
appeared from the affidavits, that Haighwas a 
maltster, cariy^ing on business at Alverthorpe- 
with-Thomes, near Wakefield, in the county 
of York, and that the excise officers in that 
district, having had reason to suspect that he 
was in the habit of defrauding the revenue by 
committing breaches of the excise laws, set a 
watch upon his premises, and discovered the 
defendant Gillyard, with several others, en- 
gaged in forwarding certain of the malting pro- 
cesses contrary to law ; that proceedings were 
threatened gainst Haigh, who thereupon 
charged the illegal acts upon his men, and de- 
clare that what had been done was without 
his knowledge; that he laid an inforxoation 
against his servant Gillyard, under the 7 & 8 
Geo. 4, c. 52, 8. 46, which enacts, that the 
servant of any maltster who shall be guilty of 
the offence therein specified, shall: be liable, on 
conviction, to imprisonmeot for any time not 
exceeding twelve months, Provided that no- 
thing herein contained shall extend; to r^ed, 
alter, or affect any penalty on the nMltster in 
whose sertiee sum workmiMi wm einployed, 
but that such maltster shall continue liable to 
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all the penalties, unless such maltster shall 
forthwith prosecute such workman to convic- 
tion, and shall, before the recovery of any 
such penalty, produce to the Commissioners of 
Excise a certificate of such conviction, and of the 
workman having suffered such punishment/* 
Gillyard was summoned before two justices, 
and having pleaded guilty, was sentenced to 
three months* imprisonment. It further ap- 
peared that Haigii had obtained a certificate 
under the 46th section, and that the excise 
officers had reason to suppose that Haigh had 
procured the conviction fraudulently to protect 
himself, 

Mr. Pashley now showed cause. This case 
has already been decided by a Court of com- 
petent jurisdiction. The justices had all the 
witnesses before them, and were competent to 
decide on the facts disclosed in evidence, and 
this Court will not grant a new trial in a 
criminal case where there has been an acquittal. 
Rex V. Mawbrey,^ and Rex v. Sutton.^ Haigh 
is here charged with conspiracy, for which an 
indictment might be preferred ; and in the case 
of attorneys, over whom the C /Ourts exercise a 
strict jurisdiction, they will not call upon a man 
to answer the matters of an affidavit, if the 
offence imputed to him be of an indictable 
nature. Stephens v. HilL^ Gillyard is not 
made a parly to this rule, and if the conviction 
is quashed, he may again be liable to punish- 
ment. Rex V. Benn and Churchy'^ Regina v. 
The Guardians of the Totness Union 

The Attorney’^General, (Sir J. Jervis,) and 
Mr. J. T. Ingham, were not heard. 

Lord Jpenman, C. J. As to the motion to 
discharge this rule, I hold it to be quite with- 
out precedent that when the Court on con- 
sideration has granted a rule, and the facts 
stated to the Court are not complained of as 
untrue, that, on the same state of facts, the 
Court should be called upon to rescind its 
own resolution, and to declare that it had acted 
wrongly. I think the argument wholly insuffi- 
cient to prevail against what has been done. 
Here a master maltster is stated to have in- 
curred considerable penalties on account of the 
manner in which he omitted to comply with 
the provisions of an act of parliaiTient, and to 
have acted in a suspicious manner by the way 
in which he resorted to the act of parliament 
to take proceedings against his servant for 
the purpose of screening himself from those 
penalties. The facts were all brought before 
us, and we had no doubt that, if those facts 
remained unanswered, this was a case of fraud 
and collusion for the purpose of defeating the 
just application of the law, and that it was im- 
possible that this conviction should be allowed 
to stand. Haigh has had the opportunity of 
answering this statement of facts, and he has 
made no answer. There does appear to be 
something like hardship when a proceeding 
may be likened to what was done in the Star 
Chamber, where vague charges were made 

.6T.R.619. ^5B.djAd.69. { 

10 Mee. & Weis. 98. ^ 6 T. B. 198 , 1 

« 2 New Sess, Cm. $9. 


against a man in his absence, and where he 
was not allowed the means to clear himself 
from the imputation of such offences. But 
where a specific offence is distinctly charged, 
and where ^primd facts casein support of such 
a charge is offered to the Court, it is only matter 
of astonishment that a man in a respectable 
station in society can hold up his head and 
come into a court of justice to complain of 
such a proceeding in any respect, except as to 
its falsehood. If it is false, — if he knows that 
he is an honest man, — he will naturally be in- 
dignant at the charge, and Mall take the earliest 
opportunity to contradict instead of which 
he only says that there is some doubt whether 
a certiorari lies, and whether any proceedings 
I can be adopted in this Court. Such a mode of 
answer clenches the charge. I do not entertain 
a doubt about it. Then shall a conviction 
thus obtained be allowed to stand ? Shall a 
person thus protect himself by means of his 
own fraud because another Court may have 
jurisdiction in the matter ? Shall this Court be 
deprived of its established and peculiar juris- 
diction, that of presiding over all criminal pro- 
ceedings in an inferior jurisdiction, and be pre- 
vented from interfering, cither when a party 
convicted has been wrongfully preiudiced, or 
when the conviction has been fraudulently ob- 
tained, to raise a benefit to a person who seeks 
to avail himself at the cost of another of a 
wrong committed by himself ? Such a state- 
ment cannot be made with a grave face. Sup- 
pose, instead of Gillyard going before tne 
justices and pleading guilty to a charge, the 
extent and nature of which he probably did not 
know, there had been another person cfdling 
himself Gillyard, who had been brought before 
the justices and had pleaded guilty, and that 
fact had been brought before us ; can it be 
said that we shall not interfere, but that we 
must allow a conviction so fraudulently ob- 
tained to stand ? It would be qii^tioning first 
principles to say that we ought not to interfere 
in such a case. To adopt such a doctrine 
woulc^he to deprive this Court of one of the 
most useful jurisdictions which it exercises in 
this country. Fortunately it is not often that 
such cases arise ; but I am glad to think that 
when such a case has arisen, it is our duty to 
create a precedent, and to teach a parson who 
seeks to put a law of this kind in motion, that 
he shall not do so without answering to this 
Court, and clearing himself from the charge. 
I am of opinion that there is no ground for 
discharging this rule, but that there is good 
ground for its being made absolute. 

Mr. Justice Coleridge, I am of the same 
opinion. This is a rule for quashing a convic- 
tion, and the ground is, that the proceeding 
before the justices has been a mere mockery, 
nay worse, a dishonest and fraudulent proceed- 
ing, founded on conspiracy and subornation of 
perjury. When the Court sees this J thuik it 
ought to interfere. It is said that the affi^vits 
impute a conspiracy of a gross So they 

do. Haigh is called upon tp end in- 

stead of making any affidaVil^'h^ cm him- 
self with taking certain’ tpiroidpal objections 
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If lie wUl not come here and say that the 
charge imputed to him is not true, he cannot 
complain that this Court takes ii pro confesso. 

Mr» Justice Erie concurred* Rule absolute. 

Court of C>*d[>eciurr. 

Maile v. Mann. May 30, and July 13, 1848. 

ATTORNKY. — LIABILITY FORBAILIFF’s FEES 
OF EXECUTION, 

The attorney f and not the principal, is the 
party liable to ike sheriff's bailiff for fees 
payable upon a ca. sa. 

This was an action by a sheriff's bailiff 
against a plaintiff in a former suit, to recover 
fees due upon taking the defendant in that suit 
in execution. A verdict was obtained for the 
plaintiff. 

O^Malley having obtained a rule calling 
upon the plaintiff to show cause why the 
verdict should not be set aside and a nonsuit 
entered, 

Huddleston showed cause. This case was to 
be assimilated to that of a messenger in Bank- 
ruptcy ; there the attorney is not liable, but the 
principal is, upon the ground that the attorney 
is the agent of a disclosed principal, {Hart op v. 
Juckes, 2 M. & S. 438). There are certain ex- 
penses to which a client is not primarily liable, 
as where an attorney sends papers to be copied, 
there the stationer knows nothing of the prin- 
cipal, but here the officer knows as much of 
the principal as he does of the attorney. In all 
the cases in which the attorney has been fixed, 
he has in some way made himself personally 
liable for the fees, but where nothing is done 
by the attorney but merely sending the writ to 
the office, he is not liable. (Hart v. fVkite, 
Holt’s N. P. C. 37G.) There are conflicting 
decisions upon the«»que8tion : it has been de- 
cided one way in the Queen’s Bench, and an- 
other in thd (Common Pleas. [Pollock, C. B. 
Here the bailiflT knows that the attorney is 
merel;^ an agent acting for others. Alderson, 
B. 1 his ought to be a ready money transac- 
tion ; if the bailiff chooses to give credit, that 
is his own affair.] If there was no evidence to 
show that the attorney had made himself liable. 


the principal is clearly the party to whom the 
bailiff must look for payment. Newton v. 
Chambers, 1 D. & L. 869. [Pollock, C. B. 
Tlie question here really is, whether the at- 
torney is employed to do the business, or to 
pledge the credit of Ins principal ? Alderson, 
B. Is it not really a question, whether any 
person is liable ? It is laid down that the law 
knows no person who is liable to pay the 
sheriff* for executing the King’s writ.”] The 
sheriff* can bring no action at common law, but 
then comes the statute 23 H. 6, which em- 
powers him to take a fee upon every warrant ; 
{Dew V. Parsons, 2 B. & Al. 662 ;) followed by 
7 W. 4, and 1 Viet. c. 65, s. 2, making it 
lawful for the sheriffs and their officers to de- 
mand and take such fees as shall be allowed by 
any officer of a Superior Court, under the sanc- 
tion of the judges of that Court; thus at the 
same time giving the right to fees and to bring 
an action for the recovery of them. He also 
cited Mayhery w Mansfield, 16 L. J. Q. B. 102; 
Robins v. Bridge, 3 M. & W. 114. [Alderson, 
B., referred to IVatbank v. Quartennan, 3 C. B. 
94.] 

Cttr. ad. vult, 

Rolfe, B., now (July 13) gave the judgment 
of the Court. In this case the verdict must be 
set aside and a nonsuit entered. The case of 
Foster v. Blakelock, 5 B. & C. 328, is expressly 
in point ; there it was decided, that the bailiff 
can sue the attorney. Then comes the case of 
IValbank v. Quarterman, in which this very 
point was decided, that the attorney, and not 
the client, is the party liable to the bailiff* for 
his fees, upon the ground that he is the party 
who employs him. It was supposed that this 
decision was at variance with Maybery v. 
Mansfield, but that is not so, for there the 
action was by the sheriff, and not as here by 
the bailiff*. * The case of Jicigh v. Hudson, 1 1 
Jur. 613, is certainly the other way ; there 
Coleridge, J., held that the attorney was not 
liable. That case appears to have been decided 
without the necessary material to form a judg- 
ment. We therefore are, under all circum- 
stances, disposed to act upon the other autho- 
rities, and Qiake this 

Rule absolute to enter a nonsuit. 
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ABSTRACT OF TITLE. 

Delivery of Conditions, — In a declaration in 
assumpsit by vendee against vendor, for the non- 
delivery of an abstract of title, one of the con- 
ditions of sale set out was, “ that the vendor 
would deliver an abstract of title to the pur- 
chaser.” 

Plea, that it was part of the contract that the 
defendant should deliver an abstract commenc- 
ing with a certain conveyance, dated 1843 only, 
and not be required to show any previous title, 
and that he did furnish such an abstract : Held^ 
on special demurrer, to be bad, as amounting to 
the general issue. Sharland v. Leifchild, 5 D. 
& L. 139. 

AGREEMENT. 

Lease, — Stamp, — By writing under seal, re- 
citing that D, had purchased, for the residue of 
a term, four messuages, in one of which the 
plaintiff resided, it was agreed that jdaintiff 
should continue to reside in that messuage du- 
ring the residue of D/s interest, if plaintiff 
should so long live, at tlfe yearly rent of Is., 
and D, further agreed to assign all his in- 
terest in the said premises purchased by D. as 
aforesaid, to plaintiff, on payment of 140Z, 
within a stated period : Heldy Ist, That this 
was a lease. 2nd. That it was an agreement, 
and required an agreement as well as a lease 
stamp, inasmuch as the lease and the agreement 
comprehended distinct subject-matters. Love- 
lock V. Franklyn, 8 Q. B. 371. 

Case cited in the j adgment : Wharton v. W alton, 
7 Q. B. 474. 

COAL LEASE. 

Grant for indefinite term of years, — A deed, 
which may operate either at common law or 
under the Statute of Uses, cannot, in pleading, 
be relied on as operating under the statute, un- 
less an election that it shall so operate is ex- 
pressly averred ; and queere, whether an entry 
under such a deed is not conclusive of an 
election that it shall operate at common law ? 

Semble, under a grant to A,, B., and C., their 
executors, &c., of liberty to get the coal under 
particular closes till all the coal should be 
gotten, an interest passes to the executors of 
the survivor, provided the deed operates under 
the Statute of Uses. Haigk v. Jaggar^ 16 
M. &W. 525. 

Cases cited in the judgponent : Resse’e case, 
Moor, 556; Hayward's case, 2 Rep. 526; 
Green v. Miller, 8 Bing. 92. 

COPYHOLDS. 

1. Stamps and fees on admission of tenants m 
common in remainder e^ectant on the estate qf 
one tenant for life, — Odpyhold land was de- i 
vised tn A, for life, remainder io peraoMi J 


as tenants in common ; A, was admitted. After 
his death, the five, having contracted to sell to 
J5., severally surrendered to the use of B, in 
fee, which surrender was accepted by the lord ; 
Held, that B,, on claiming admittance, must pay 
five fees, and that the admittance would require 
five s tamos. Reg, v. Eton College, 8 Q. B. 
526. 

Case cited in the judgment : Holloway v. Berlte- 
ley, 6 B. & C. 2. 

2. Steward's fees , — U,, a copyholder ten- 
ant of the manor of S,, was owner of 16 se- 
parate tenements, holden by 16 separate 
copies of court roll, and 16 separate yearly 
quit-rents. He was admitted to the above 
tenements at five different times, and by five 
different titles. An Inclosure Act passed di- 
recting commissioners to allot the waste lands 
in S, among the owners thereof, in proportion 
to their rights and interests in the same. The 
act also directed that the lands should be held 
by the allottees under the same tenures, rents, 
customs, aiid services as the lands in respect 
of which they were allotted would have been in 
case the act had not been passed ; and that, 
where the lands were held under different titles, 
or for different estates, the commissioners should 
distinguish the lands held for each of such 
estates and titles, and set out the allotments 
accordingly. The commissioners allotted to 
U,, in respect of his 1 6 copyhold tenements, 
five pieces of land, amounting in the whole to 
49 acres, but did not distinguish in respect of 
which of the 16 tenements, or of what particu- 
lar estates the five pieces were allotted. U, 
afterwards surrendered to the defendant the 
5th allotment, and the defendant was duly ad- 
mitted to the same. Before the Inclosure Act 
passed, when any person was admitted in 
severalty to a part of a coj)ybold tenement, the 

, steward of the manor was entitled, upon such 
administration, to the same amount of fees as 
if such person had been admitted to the whole 
of such tenement. In an action by the steward 
to recover 16 fees in respect of the defendant's 
administration to the 5th allotment ; Held, that 
such allotment must be considered as an allot- 
ment of a portion of each of the 16 former tene- 
ments, ana that, therefore, the steward was en- 
titled to recover 16 fees. Evans v. Ufiihtr, 16 
M. & W. 675. 

3. Mandamus to allow inspection , — Where a 

claimant to copyhold property comes to the 
Court for a mandamus to compel the steward of 
the manor to give him inspection of the court 
rolls, and admit him as a copyholder to enable 
him to try his right to the property he claims, 
he must either swear positively that he is en- 
titled to the property he claims, or set out hift 
tdtle, or good grounds for his belief that he is 
entitled to the property, in the affidavit used in 
moving for the rule. It is insufficient swear 
**that Tie verily believes** that he is jx^tted to 
the property in question. Estparte Cooke, 35 
L. 0. 439. ■ 

COVENANT TO RBPAl&i 

\ 1. Liability of Lease,— H Isuserf^ 
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In an action for the breach of a covenant for 
yajpair in a leaser the tenant is not liable for 
acts done before the time of the execution of 
tile lease, although the habendum of the lease 
states the premises to be held from a day prior 
to its execution, llie habendum in a lease only 
makes the duration of the tenant^s interest, and 
its operation as a grant is merely prospective, 
Shaw V. Kay^ 1 Exch. R. 412. 

2. Liability of tenant, — Defendant, on be- 
coming tenant to plaintiiF of a farpi and out- 
buildings, agreed to keep the same, and at the 
expiration of the tenancy to deliver up the 
same in good repair ^ order, and condition. 
Breach, that he did not keej) and deliver up 
the farm, &c., in good repair, &c. : Held, that 
on this contract to keep the premises in good 
repair, the tenant was bound to put them in 
that condition, and that the tenant was not 
justified in keeping them in bad repair because 
he found them in that condition ; but the ex- 
tent of these repairs waa to be measured by their 
age and class. ’ Payne v. Haine^ 16 M. &: W. 
541. 

Cases cited in the judgment ; Biirdett v. Withers, 
7 A, & E. 136; Stanley v. Towgood, 3 Bing. 
N. C. 4. 

CY-PRES. 

A testator devised lands to P. 3f., his brother, 
for life, remainder to the use of the first son of 
the body of P. M. for life ; remainder to the 
use of the first son, and the heirs male of his 
body ; and in default of such issue, to the use 
of all and every other the son or sons of P. M,, 
severally and successively, for the like interests 
and limitations as he had before directed re- 
specting the first son of P. M,, and his issue of 
the body : and in default of issue of the l>ody 
of P,M,, or in case of his not leaving any at 
his decease, then over. P. M, never had any 
issue. , 

Held, that all the limitations after that to the 
use of the first son of the body of P. M., were 
void for remoteness, and that the sons of^P. 
if he had any, would not, by the application of 
the doctrine of cy-pres, have taken an estate 
inasmuch as such a construction of the 
will would be to make the estate devolve in a 
line of sftccesaion different from that which the 
testator had expressly designated. Monypenny 
V. Dering^ 16 M. & W. 418. 

Oases cited in the judgment: Shelley's case, 
Fearne Gout. Rem. !^04; Pitt v. Jackson, 2 
Bro. C. C. 52 ; Smith v. Lord Camelford, 2 
Yes. jue. 698 ; Vauderplaat v. King, 3 Hare, 
1; NieboU v. NichoU, 2 W. Bl. 1159. 

BXATIBB. 

1. Fee simple . — The following devise was 
held to pass an estate in fee simple : — " I de- 
vise and bequeath all zny real and personal 
estate, monies, secimties far money, and aU 
other my real and personal estate, of what na- 
toe or kind soever and whatever the samd may 
be, which I am now possessed of, or 'which at 
anytime hereafter I iniijr be possessed of or en- 
the peyraeofc of sA my 
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just debts, funeral and testamentary expenses^ 
and the expen^ihs of proving this my will, 
unto my dear wife Catharine, to and for her 
sole separate use and benefit/^ Doe d, Roberts 
V, Williams, 1 £xch. R. 4I4. 

2. A testator devised as follows : — I give 
to my wife Nanny, all that house, shop, and 
garden now in the tenure of B,, for her own 
sole use and purpose, and I also give to my 
wife Nanny, all that messuage, farm, and pre- 
mises now in the holding of C., to hold to her, 
my said wife, during the terra of her natural 
life, and from and after her decease I give and 
devise the said messuage or tenement, and also 
the said farm and premises, given to my said 
wife for her life as aforesaid, to my son John. 

I give and bequeath to my son George, the 
lease of the farm rented of Lord P., fbr his 
own use and benefit ; and I also give to my 
son George that one acre of copyhold land I 
bought of G., and also half an acre of 
freehold land adjoining that one acre of copy- 
hold hand.- ’ The will contained other tlevises, 
and at the end waa this passage : — “ And I give 
and bequeath and order the rents or interests 
that is behind, due, and uiijiaid, shall go and 
be paid to that person I have left the estates 
and properties respectively to. As to all the 
rest, residue, and reiiiaiuder of my property 
whatsoever, and of what nature or kind soever, 
I give, devise, and Bequeath the same to be 
equally divided between and amongst my said 
wife Nanny and her children, who have issues, 
share and share alike Held, 1st, that a fee 
in the lands devised did not pass to George ; for 
though the word “ estate/’ in the operative 
part of a will, passes not only the corpus of the 
property, but all the interest of the testator in 
it, unless controlled by the context, yet where 
the word is not used in the operative clause of 
the devise itself, but is introduced into another 
part of the will referring to it, such word can- 
not be construed as having the effect of extend- 
ing the meaning of the operative clause, whether 
prior or subsequent ; 2ndly, that the children 
of the wife who had no issue at the death of the 
testator, did not take any interest under the 
residuary edause. Doe d. Burton v. White, 1 
Exch. R. 526. 

Cases cited in the jadgment; Denne r. Wood, 
7 Taunt. 35; Gardner v. Harding, 2 Moore, 
565 ; Randell v. Tiichin, 6 Taunt. 410. 

3. Validity of condition against disputing 
devisor* s competency. — A condition in a will of 
real estate, that if the devisee shall dispute the 
will, or the testator’s competency to make it, or 
shall refuse, when required* by the executors, 
to confirm it, the disposition in favour of such 
devisee shall be revoked, — is valid at law. 
Cook V. Turner, 15 M. & W. 727. 

Case cited in the j udgment : StapiUon v. Stapilton, 
lAtk.2. 

4. Next heir.**— In 1786, a testatrix devised 

her real estate to her brotlier*uwlaw T. K., and 
snter A* fais wife, for their fives ; and firoea 
and alter thsir dpceaeiw to her O* 

son of tfa§ stud fee; hot in 

# 
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case the said J. G. K. should not survive the 
said 7*. and A* K,, and should die without an 
heir lawfully begotten^ then and in such case, 
the testatrix devised the same to the next heir 
of the said T. and A, JiT., their heirs and as 
signs for ever. 

The said J, G. K., mentioned in the wiU, 
died in his parents^ lifetime, an infant. Aftc: 
his death, another son of T. and A, K. was 
bom, who was called by the same names. 
A, K, died 1795. The 2nd J. G. K. marriec 
and had issue a son, J. K,, and died in 1833 
T. K. died in 1842 ; He/d, that the “next heir/ 

^ in the will, was to be construed to mean th< 
person who should fill the character of true heir 
of T. and A, K. ; that* therefore, the executory 
devise over took effect only on the death of 
7\ K., the surviving devisee for life, and the 
estate then vested in J. K,, who then filled the 
character of heir of T. and A. K. Doe d. 
Knight v. Chaffey, 16 M. & W. 656, 

See Cy Pres, ' 

EASEMENT. 

1. User as proof of ownership, — r3eclaration 
for obstructing a wharf of which plaintifl’ was 
possessed : plea, traversing such possession : 
issue thereon. Plaintifl' having proved 60 years 
general user, defendant proved that, 30 years 
before trial, the parties through whom plaintiff* 
claimed had accepted a lease of adjoining land, 
containing a grant of the use of the land in 
question, as the same had been theretofore 
used by the lessee as a sawpit and for laying 
timber. 

Heldy that the jury might, nevertheless, from 
the general user, infer that plaintiff' was possess- 
ed of the land absolutely at the time referred 
to in the pleading. Page v. Hatchett, 8 Q. B. 
593. 

2. Extinguishnient by unity of ownership , — 

A, , being a termor of land, built two houses on 
it. The whole was then released to him in fee, 
“with all ways, easements, advantages, and 
appurtenances thereunto belonging, or there- 
with usually used, leased, held, occupied or 
enjoyed.” By his will, he devised one house, 
and the appurtenances thereunto belonging, to 

B, , and the other to C., in similar terms. 
During A, "a ownership of both, the entrance 
from the high road to the principal door of the 
house afterwards devised to B,, was by a set 
out carriage drive or sweep, entering from a 
high road, passing immediately in front of the 
house afterwards devised to C., to B.’s door, and 
then returning round an oval garden in front 
of C/b house, but at a greater mstance from it, 
to the same point of entrance, B,*a house had 
a coach-house opening only into the high road, 
and a back entrance into toe same. After Afe 
death, C. made a fence across so much of the 
carriage drive as passed immediately in front 
of his house, and across the oral garden, 
leaviiig the ftnther wa^ to &^s front ^or by 
the sanae carriage drive ojm A bmigm 
trespass, claiming the way as appurtenant to 
hb Wwa and fardan t 

aa oMd in of 
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ownership in him, immediately in front of C.*8 
bouse, did not pass to B, with the house de- 
vised to him, under the words “appurte- 
nances” in Afa will; and 2ntlly, comwe 
semble, that it did not pass as a way of ne- 
cessity, whether taken in the strict sem^ or as 
a way without Mhich the most convenient and 
reasonable mode of enjoying every part of JB/s 
premises could not be had. 

Semble, nothing of absolute necessity to a 
building, e.g., a gutter in alimo solo, to cany 
oft* water, &c., is extinguished by unity of 
ownership. Pheysey v. Vicary, 16 M. & W. 
484. 

“ ESTATE.” 

Construction, — ^The word “ estate ” in a will 
does not of necessity include real property, 
but its meaning must be taken as explained by 
the context. 

Thus, where a testator, after devising certain 
real estates by his will, proceeded, — “ I give all 
the rest of rny household furniture, books, linen, 
and china, except as hereinafter mentioned, 
goods, chattels, estate, and effects, of what 
nature or kind soever and wheresoever the 
same shall be at the time of my death, unto 
certain executors, in trust to dispose of the 
same as specified by the will : Held, that the 
word “ ” did not pass real estate. Sa»- 

dersonw Dobson, 1 Exch, R. 141. 

ESTATE TAII*. 

Devise, — A testator, after bequeathing his per- 
sonal estate, devised as follows : — “ I also give 
aU my real estate in the counties of Pembroke 
and Carmarthen, to my eldest son John, as 
aforesaid, for his life, and to kis eldest legitimate 
S09J. after his death, and in default of such issue, 
I give it in like manner to my son Richard ; 
and in case that he has qo legitimate issue 
male, I then give it in like manner to the 
offspring about to be born from* my dearest 
wife Bessy ; and in default of such issue, to 
my own right heirs for ever : Held, that J ohn 
took estate in tail male, the words “ eldest 
legitimate son ” being nomen colleciiorem. 
Lewis V. Puxley, 16 M. & W. 733. 

Case cited in the judgment ; Goodtitle v. 

Woodhull, Willes, 592. 

FIXTURES ANNEXED TO FREEHOLD. 

Severable, — When a chattel has been an- 
nexed by its owner to another’s freehold, but 
may, mthout injury to the freehold, be severed, 
it is not necessarily to be inferred from the an- 
nexation that such chattel becomes the property 
of the freeholder. Wliether, in a particular case, 
it has become so or not, may be a question on 
the evidence ; and a jury may infer, from u^er 
and other circumstances, an agreement, when 
the chattel was annexed, that the pngiitiEil 
owner lAould have liberty to take it away 
again. Wood Y.Hewett, 8 Cl. B. 913. 

Cases cited in the iiidgaient : Hex v. Oifey, 1 
B* A Ad. 16t ; Mant v. Collins, Jiiaa 1842. 

1. fVe^poas^Aii 
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Attorney-General, suggested that information 
had been previously fted against the defend- 
ant for an encroachment by him on the royal 
forest of Waltham, by enclosing land thereon 
(about 1 2 acres) with a ditch and fence ; and 
that, pending the judgment of the Court on a 
demurrer in that cause, the defendant had very 
lately commenced cutting down and clearing 
away all the holly trees and underwood on the 
land so inclosed by him ; such trees, 
being part of the vert and covert of the forest. 
The present information prayed that the de- 
fendant might be restrained from cutting any 
more trees or underwood growing within the 
forest. I’he answer stated that the defendant 
was seised in fee of the locus in quo by having 
bought it three years before ; that it was not 
part of or within the forest, and that he cut 
the holly trees and underwood at the pro])er 
season, and in the course of the proper 
management of the estate, as it had been cut 
for the last 20 years : lield^ that the vert of a 
forest is a necessary part of it ; still as no irre- 
parable injury to the vert was shown in this 
case, the act of the defendant, assuming the 
locus in quo to be within the forest, was a 
trespass in the nature of waste, which might 
be compensated in damages, and therefore, that 
no injunction could be granted. Attorney- 
General y, Hallett, 16 M. & W. 569. 

2. Intrusion, — An information by the At- 
toniev-General stated that the Queen was 
seised in fee of a certain forest, &c., and that 
she and all her ancestors, kings, con- 

tinually held and enjoyed the said forest, and 
the game of wild beasts and fowls of forest, 
chase, and warren, coming and arising from 
the said forest, and all rights, &:c., without any 
disturbance, title, or claim, &c. ; that the de- 
fendant, without any lawful warrant, right, or 
title, erected a fencC, and dug a ditch in and 
upon the soil of the said forest, to wit, in and 
around 100 acres of land, being parcel of and 
within the said forest, and encroached and 
usurped thereon, and separated the same from 
the residue of the said forest, whereby the 
Queen could not have and enjoy the said 
forest, or the said game, and the said rights, 
Scc.y in as full and ample a manner as she 
ought, to, the great injury and disturbance of 
the Queen in tl^ said forest, and to the great 
damage and destruction of the vert and venison 
of and in the said forest. See, Plea, ‘‘ that the 
place in which, &c., was not, nor was any part 
thereof, parcel of or within the supposed forest, 
modo et formd,^* Held, on demurrer to the 
plea, that the cause of action was ambiguously 
stated, and that the information must be con- 
sidered in the nature of an action of tres- 
pass on the case for injury to the incorporeal 
right of forest, Inr interference with the game ; 
and that, therefore, the plea was good, the 
defendant not being bound to make title to the 
land. 

a plea would be bad, 
u pleaded to an information of intrusion into 
of Crown, Attomey^Qenerat v, 
HMMt, 5 D. & L. 87. 


GRANT RUNNING WITH INHERITANCE. 

The second count alleged that defendant 
with force of arms expelled, put out, and re- 
moved plaintiff and his family from the pos- 
session and occupation of plaintift’’s dwelling- 
house, and kept them so expelled, &c. for a 
long time, &c. 

Plea, an immemorial right of common on close 
H., appurtenant to land of which he was the 
occupier, and that, because the house was un- 
lawfully erected on the close, so that, without 
pulling it down, defendant could not enjoy his 
common, defendant pulled down, prostrated 
and removed the house, and in so doing neces- 
sarily expelled, put out, and removed plaintiff 
and his family from the possession and occupa- 
tion, and kept so expelled, &c., doing no un- 
necessary damage, &c. 

lleplication, that, before the time, &c., and 
before the land in the plea mentioned came to 
defendant, //., being seised in fee and occupier 
of the said land, granted license to plaintiff to 
fence off part of close H., and build a dwelling- 
house on such part ; and that, before the time 
when, &c., idaintiff, in pursuance of such 
license, fenced off such part, and built thereon 
the dwelling-house mentioned in the second 
count, and in so doing laid out large sums of 
money, &c. And that, afterwards, the said 
land, and JFI.’s estate and interest therein, came 
to and vested in defendant, and the said land 
is that ill respect of which defendant claims 
common. 

Held, on demurrer to this replication— 1 . 
That the replication was bad, because it alleged 
a parol grant by H, to plaintiff of a freehold 
interest running with the inheritance ; which 
grant without deed could not bind the defend- 
ant, a stranger. Whether or not it bound 
the grantor, Qu<ere. 

2. That the plea could not, be construed as 
alleging that defendant pulled down the house 
while the family were absent, so that they could 
not return to it, and thereby were expelled ; 
and therefore, that the plea was bad, because it 
justified the expulsion as made in pulling down 
the house, which was unjustifiable while plain- 
family .*were therein. Perry v, Fitzhowe, 
8 Q. B, 757. 

Cases cited in the judgment: Winter v. Brock- 
well, 8 East, S08 ; Harvey v. Reynolds, 12 
Price, 724 j Monk v. Butler, Cro. Jac. 574; 
Hoskins v. Robins, 2 Saund, 323 , 328 ; Hew- 
I lins V. Sbippam, 5 B. A C. 221. 

LEASE* 

1. Determination by efectment for forfeiture, 
— ^The service by lessor upon lessee of a decla- 
ration in ejectment for the demised premises, 
for a forfeiture, operates as a final election by 
the lessor to determine the term ; and he can- 
not afterwards (although there has not been 
any judgment in the ejectment) sue for rent 
due, or covenants broken, after the service of 
the declaration. Jones v. Carter, 15 M. & W, 
718. 

Cases cited in the judgment: Rede v. Farr, 6 
M. & l^lw. 121 ; I>oe v. Bancks, 4 B. & Aid. 
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401 ; Doe Moreorafc v. Meux, 1 C. & P. 

848 * 

2, Covenant to insure^^Forfeiture, — A lessee 
covenanted to insure the demised premises in 
the names of the lessors^ and in default of so 
doing) the lessors to have power of re-entry. 
Two months after the execution of the lease a 
policy of insurance was effected in the names 
of the lessors and the lessee. 

Held, that the insurance was not effected 
within a reasonable time after the execution of 
the lease^ and that a policy effected in the 
names of the lessors and the lessee was not a 
compliance with the terms of the covenant in 
the lease; and, the lessee not being able to 
make out a good title to the premises, that the 
vendee of the lease might recover back a sum 
of money paid by way of deposit for the pur- 
chase. Penniall v. Harbome, 35 L. O. 260. 

See Agreement j Coal Lease, 

LIEN ON LAND. 

Sec Vendors Lien. 

LIFE ESTATE. 

Construction of will. — A testator died pos- 
sessed of freehold and copyhold land in parish 
A., and freehold land in parish B. By will he 
gave his freehold land in to his wife for life, 
remainder in fee to three other persons. In 
the next and last clause of his will he gave all 
his real and personal property whatsoever and 
wheresover to his wife, her heirs and assigns 
for ever, 

Held, that the two clauses in the will were 
not irreconcilable, and that the widow only took 
a life estate in the freehold land situate in parish 
A. Doe dem. Snape v, Nevill, 35 L. O. 369. 

MAKKIED WOMAN. 

Acknowledgtnent, — Authentication abroad . — 
Notary^ s certificate. — It is not enough, in tak- 
ing the acknowledgment of a married woman 
to a deed before commissioners abroad, to 
authenticate it by the certificate of a ma.]or- 
general in the army, verifying the affidavit of 
the certificate of the acknowledgment, and by 
an affidavit stating that there wa&mo notary re- 
siding at the particular place. There must also 
be an affidavit proving the hand-writing of the 
major-general, and that he really held that rank. 
In re Daly, 35 L. O. 102. 

mortgagee’s right. 

Entering before default. — Construction of 
deed. — In trespass quare clausum fregit, the 
plaintiff made a title under a mortgage deed of 
March G, 1840, by which the mortgagor, H., 
demised premises to the plaintiff from thence- 
forth for a certain term, subject to a proviso 
that the demise should cease and be void if H. 
paid principal and interest by March 6, 1841, 
and interest at stated periods in the meantime ; 
and to another proviso, empowering plaintiff to 
sell (after three months’ notice,) if default 
should be made in payment of principal and 
interest 'at the times named. 

Then followed cbveninta (amoxig others) by 
H. to plaintii^, for payment of principal ana 
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interest at the days appointed, and that, at any 
time after default made in such payment, it 
should be lawful for plaintiff ^peaceably and 
quietly to enter upon the premises, and from 
thenceforth, for the residue of the term, to 
hold the same and take the rents and profits 
without lawful interruption from H. or any 
other person, &c. 

* On pleadings in trespass, setting forth the 
deed, and showing that plaintiff had entered 
upon the mortgaged premises after the execu- 
tion of the deed, but before March 6, 1841, 
and before default in payment, and raising the 
question, whether or not be had a right so to 
enter : Held, that the deed gave |)Ower to the 
mortgagee to enter before default, and before 
the day named for any payment. Rogers v. 
Grazebrook, 8 Q. B. 895. 

Cases cited in the judgment : Doe d. Parsley v. 
Day, 2 Q. B. 147 ; Doe d, Royiance v. Light- 
foot, B M. W.553, 559. 

, PRESUMPTION OF PROBATE. 

Point not made at nisi prius, raised in banc. 
— On the trial of an ejectment, the lessor of the 
plaintiff’ claimed as assignee of a term of 999 
years, which was traced from J. 

A conveyance was proved, by which M. as- 
signed the term to J., more than 50 years 
before the trial ; and J. was shown to have had 
possession thenceforward; and it was proved 
that possession had been in parties claiming 
through J. down to a time within a few years 
of the trial. It also appeared that, before the 
conveyance to J., W. had released the term to 
M., by a deed reciting the will of E., a party 
entitled to the term, under which and M. 
each asserted an interest. Probate of the will 
was not put in, and no proof was given of 
search for it. It did not >appear that was 
not the, party entitled to the term in case of 
the intestacy of E. Held, 1. That a jury were 
not entitled to presume that probate of such 
will as was recited in the deed of release had 
been --granted. And, therefore, that the title to 
the term was not traced from W. to M. 

2. That, upon showing cause against a rule 
for a new trial, after a verdict for the lessor of 
the plaintiff’, it was not competent to him to 
abandon his claim of the tenn, and insist that, 
independently of the will, tile jury might pre- 
sume an estate in fee from the possession. Doe 
d* Woodhouse v. Powell, 8 Q. B. 576. 

REMITTER OF ESTATE. 

An estate being limited by marriage 'settle- 
ment -to the use of A. and his wife, and the 
heirs of their bodies, and A. having died, leav- 
ing his widow and three children, viz., G., an 
only son, and L. and IL, daughters, the widow, 
in 1735, by a deed-poll, in consideration of an 
annuity granted to her by her son G., and of 
natural affection, granted, surrendered, and 
yielded up the estate to G. in fee ; he 
afterwards, during her life, suffered a recovery. 
The widow diedi in 1767 f - G. died without 
issue in 1779, having devised the estate to 
trustees to secure the payment of an annuity 
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to WT., th« only son of his sister L., (who wm 
then dead,) and subject thereto^ to B., the 
^est son of fV., for life, with remainder to Ms 
second eon. In 1790, B. entered, on his 
fiither’s death, into possession of tlie entirety 
of the estate, claiming under the will of G., 
and subsequently did various acts in the cha« 
racter of devisee for life. In 1814, he suffered 
a recovery of one moiety, and in 181G, con*- 
veyed tlie entirety of the estate to mortgagees 
in fee. In 1818, M., the descendant of the 
other co-parcener, H., at ^.’s request, suffered 
a recovery of a moiety, which it was declared 
should enure (subject to a term to secure a 
sum of money to M.,) to the use of B.’s mort- 
gagees : Held, on error, by the ( 'ourt of Ex- 
chequer Chamber, (adirming the judgment of 
the Court of Exchequer,) — !. That the deed- 
p<ill of 1735 o|)erated as a covenant to stand 
seised, and created a bare fee, determinable by 
the entry of the issue in tail. 2. That this 
base fee did not, on the death of the widow, 
become? merged in the reversion in fee in G., 
as the estate tail subsisted as an intermediate 
estate ; and that, although G., being estopped 
by the recovery suffered by him, was not re- 
mitted to the estate tail, no right of entry 
accrued till his death, and therefore, the period 
of 20 years, for the operation of the Statute of 
Limitations against the issue in tail, was to be 
calculated from G.’s death in 1779, and not 
from the death of his mother in 1767; and 
that il.’s entry in 1790 was not barred by 
lapse of time- 3. That although B. entered 
under the will, and manifested an intention 
to take the estate under it, for bis life only, 
that intention was immaterial, and he was re- 
mitted, nolena volms, as to his moiety, to 
the original estate tail, which was barred I 
by the recovery in 1814. I 

Held, also, (reversing the judgment of the ! 
Court of Exchequer,) that the entry and re- ■ 
mitter of B. did not o|)erate to remit M., his 
coparcener, to the other moiety of the estate. 
Woodroffe v. Doe d. Danielle 15 M. ^ Wj 7d9. 

Cases cited in tlie judgment : Unwtrey’s case. 

Dyer, 1916; Vavasor’s case, 3 Leon. 93 ; 

Dunconibev, \Viii‘diekl, Ilob. 254; Eeiiistoirs 

case, 46; Smule^ v. Dale, Mob, 120; 

CuHoy V, Doe d, Taylorsou, 11 A, & E. 1016; 

Mocboll V. Clarke, 2 Ed. Raym.782. 

SATISFIED terms' ACT. 

Estate of Conusor, — In 1839, A, died seised 
in fee of lands, of which his eldest son B, was 
his tenant. On his death, iJ., supposing him 
to have died intestate, entered on the lands, 
claiming them as heir-at-law, and in 1839 
mortgaged them in fee, and levied a fine to 
confirm the mortgage ; and at the same time, 
an outstanding term of 500 years was by his 
direction assigned to a trustee for the mortgagee. 
In 1835 B. sold the estate to the defendant^ 
who paid off the mortgage ; the legal estate in 
fee and the equity of redemption were conveyed 
to the defendant, and the term was assignea to 
a trustee for him, to attend the inheritance, 
lit 1845 it was discovered that A* had executed 


a will^ whereby he devised the lands ia fee to 
his second son, who thereupon brought eject- 
ment to recover the estate from the defendant, 
and laid a demise in the name of the trustee 
to whom the term was assigned in 1835 : Held, 
I St, that JB. had a sufficient estate to make him 
a good conusor of the fine ; 2ndly, that by the 
operation of the 8 & 9 Viet. c. 112, the term 
had absolutely determined, and the plaintiff 
could not recover upon the demise laid in the 
name of the trustee. Doe d, Cadwalader v* 
Price, 16 M. & W. 603. 

STAMP, 

See Agreement j Copyholds, 1 . 

TITLE. 

See Abstract of Title. 

VENDOR. 

Lien on Land. — A vendor of land, who has 
conveyed the legal estate to the vendee, lias no 
lien on the title-deeds for the unpaid purchase 
money. Goode v. Burtori, 1 Exch. R, 189; S.C., 
34 L. O. 423. 

Case cited in the judgment : Lord Bucikhurst's 
case, 1 Rep. 1. 

WELSH FINE. 

Proof — 1\) prove the levying of a fine with 
proclamations in a Court of great session in 
Wales, the chirograph was produced, having 
one proclamation indorsed, and the plea roll of 
the same session at which the chirograph stated 
the fine to have been levied, contained an 
entry of a licentia coucordandi, between the 
same ])artie8 and respecting the same premises 
as those mentioned in the chirograph : — Held, 
sufficient by virtue of the stat. 5 Vict. c. 32, 
s. 2. Doe d. Cadwalader v. Price, 16 M. & 
W. 603. . 

WILL AND P0W4:R. 

P. being in India, in 1840, entered the fol- 
lowing instrument, attested by two witnesses : 

“ Know all men,” “ that 1 make,” &c., E. my 
“ lawful attorney for me in my name and to 
my use, to ask, demand,’' &c., or receive the 
possession of,, or produce of, the rent of the 
freehold of,” &c, “ And I do empower her, the 
said” E., “ to hold and retain all the proceeds 
of the said property for her own use until I 
return to England, and claim possession in 
person ; or in the event of my death, I do here- 
by, in my name, assign and deliver to the said” 
E. *'the sole claim to the before-mentioned 
I property, to be held by her during her life, and 
I disposed of by her as she may deem proper at 
the time of her death : at the same time I msh 
it to be understood that I claim all right and 
title to the said property on my arrival in Great 
Britain, when the term of the smd” E.^b ** oc- 
cupancy shall be considered at an end.” In 
witness,” &c. 

The instrument was acted on as a power of 
attorney by E. Afterwards P. died in India, 
without returning to Great Britain, and left JB. 
surviving : Held, that the instrument operated 
on P.^s death, as a devise to E* Doe a* Cross 
V. Cross, 8 Q. B. 714. 
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THE LEGAL RESULTS OF THE 
SESSION OF PARLIAMENT. 

LAW OF ELECTIONS. 

Resuming the consideration of the legal 
results of the Session, we have to announce 
the postponement until next Session, of the 
Bill introduced by Lord John Russell, for 
preventing Corrupt Practices at Elections. 
The numerous cases in which Select Com- 
mittees of the House of Commons reported 
that corrupt practices prevailed the last : 
general election,* naturally attracted the at- 
tention of the public, as well as of the mem- 
bers of the legislature, to this subject , and i 
after numerous discussions, and some un- ; 
successful attempts at legislation by indi- 1 
vidual members of the House of Commons, 
the matter was forced, as it were, upon the I 
attention of government, and, at an advanced | 

S eriod of the Session, the bill was iutro- 
uced by Lord John Russell, to some ofJ;he 
contemplated appointments under which we 
have already directed attention, {ante^ p. 
258.) The measure did not reach the House 
of Lords until the third week in the month 
of August, and it was then disposed of by a 
resolution which we have extracted from 
the votes, and deem worthy of recording as 
a nrecedent, which we should desire to see 
followed in all cases where important 
measures are submitted at such a time as 
to preclude careful and deliberate con- 
sideration. With a recollection of the 
numerous miscarriages occasioned by hasty 
legislation at the close of the Session, wc 
should rejcrice to see it established as a. 
VoL. XXXVI. No. 1,070. 


rule, that no bills but those of an urgently 
pressing nature should be introduced int^ 
either House of Parliament after the end of 
June. The resolutions of the House of 
Lords, in reference to the Corrupt Practices 
at Elections Bill, were as follow 

That this bill, creating a new jurisdiction 
for the investigation of corrupt practices at 
elections for members to serve in parliament, 
contains principles and provisions of too great 
importance to be adopted and passed by this 
House, without ample time being allowed for 
their being fully discussed and deliberately con- 
sidered, and it is therefore inexpedient that the 
same should be proceeded with'at this late 
period of the Session. 

That this House acknowledges the great 
imporihnce of the subject, and will be prepared 
to give its most earnest attention to any bill for 
the effectual investigation and conviction of the 
said corrupt practices, which may be brought to 
them, either early in the next Session^^or at any 
subsequent period when due time can bo al- 
lowed for the proper consideration of the same.*' 

LAW OF BANKRUPTCY, &C. 

The course of legislation on the subject 
of the Law and Practice in Bankruptcy, 
during the present Session, has been some- 
what remarkable. It has been for some 
time all but universally admitted, that suc- 
cessive patchings and changes have rendered 
this branch of jurisprudence peculiarly un- 
satisfactory to all persons concerned in its 
administration, and that an extensive amend- 
ment, founded ujbn some comprehensive 
plan, had become indispensably necessary. 
An active and influential association has for 
some years been organized in the metropolis, 
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TrttK branches in some of the more inn- 
portont provincial Sei^ df ooihiQertid', 
thci express and exclusive object of prdeur^ 
ing such an alteration in^ the lawsk ’ The 
leading principle of those comprehended in 
this organisation is, diat according to the 
existing system the debtor is tOo leniently 
and indu]|Kntly treated, vrhilst the interests 
of the creditor, — or, as he is described in 
the reports of the association, the unfor- 
tunate creditor, — are overlooked, or, at all 
events, inadequately protected. Such being 
the prevailing feeling amongst the trading 
community, and the avowed spirit with 
which a change of the law had beetv ad- 
vocated and agitated, it is curious to find 
that the only measure which has found 
favour in the sight of the legislature, in 
regard to the Law of Bankruptcy, is one 
which confers an unqualified boon and ad- 
vantage on bankrupts, without affording any 
corresponding benefit to creditors. As our 
readers are aware, a bill was introduced in 
the House of Lords several months since, 
for the Conaolidation and Amendment of the 
Law of Bankruptcy, which, after some dis- 
cussion, was referred to a Select Committee, 
by which a mass of evidence was taken suf- 
ficient to fill a portly blue book, to which 
we may hereafter find an opportunity of 
adverting. The bill, however, has never 
found its way out of the Select Committee. 
A Bankruptcy Court Regulation Bill was 
also presented to the House of Lords early 
in the Session, which we find never ob- 
tained even a s^oud reading. As some 
change has taken place in the Bankrupt 
Laws everj Session for many years past, it 
was possibly considered to be unreasonable 
that the present Session should terminate 
without an act of this nature, and ac- 
cordingly the Bankrupta' Release Bill was 
brought from the Lords so recently as the 
21st August, and was passed and returned 
by the* Commons without any unneces- 
sary delay, and has received the Royal 
Assent. Let us not be understood as ob- 
jecting to the principle of this bill, which 
proposes to furnish a remedy for a state of 
the law which it may be admitted requires 
alteration. The preamble states, what is 
undoubtedly the fact, “that it occasionally 
happens that persons in prison for debt, 
who have been adjudged bwikrapt, and who 
have surrendered to their fiats, are never- 
theless detained in prison during the pro- 
ceedings under the bankruptcy ; and that 
it also happens that bankrupts whose certi- 
ficates have beeen refused are tdken hr exe- 
cution by cieditora who have net proved 


thejr ^bts under 

obtaiii release by 

Court of Justice. Tnis $tate of thiuge ^bis 

proposed to Remedy by two A cjiauses 

empowering tbe Commissioners of the Court 

of Bankruptcy to order the release of such 

bankrupts, dauses are fs follow 

*'That where any person has been adjudged 
bankrupt, and has surrendered to his and 
obtained his protection from arrest, pursuai^ 
to the practice in Bankruptcy, if such perspO 
shall be in prison for debt at the time of his 
obtaininf^ such protection, any Commissibner 
acting under such fiat may oraer his immediate 
release from prison, either absolutely or upon 
such condition as such Commissioner si^ 
think fit : Provided always, that such release 
shall in nowise affect any rights of the creditor 
at whose suit he may be in prison against the 
debtor, except the right of detaining him in 
prison whilst protected from imprisonment by 
order of the Court of Bankruptcy. 

That if any bankrupt whose last examina- 
tion shall have been adjourned sine die, or 
whose certificate shall have been suspended or 
refused, shall be in execution or be taken in 
execution under a capias ad satisfaciendum at 
the suit of any creditor who might have proved 
under the fiat, and detained in prison, any 
Commissioner acting under his fiat may order 
his release, after he shall have undergone such 
term of imprisonment, not exceeding two years, 
as to such Commissioner may seem a suracieht 
punishment for such ofTences as he may appear 
to such Commissioner to have been guilty of.'* 

If these clauses had been introduced into 
a general measure for the amendment of the 
Law of Debtor and Creditor, they might 
he considered deserving of approval ; but 
enacted without reference to the existing 
state of any other portion of the law, they 
only serve to render it more anomalous# 
For example, the maximum period to which 
the most fraudulent bankrupt, under the 
last clause, can be subjected to imprison- 
ment is two years, whilst under the 1 & 2 
Viet. c. 110, ss. 77, 99, an insolvent who 
haa wilfully made false entries in, ojr omitted 
from his books, or has fraudulently dis- 
charged or concealed any debt, or mort- 
gaged, made away with, or concealed, any 
part of his property, or has wilfully omitted 
anything from his schedule, is liable to be 
imprisoned for three years. It may be 
argued that two years* imprisoument is a 
sufficient punishment for any offence; of 
which a bankrupt can be guilty as regards 
his creditors ; but if this were concededi, it 
would not explain why it should be thought 
necessaiy to inflict three years* imprison- 
ment upon an iusolveni, when two years 
are deemed sufficient to satisfy justii^ as 
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r^Mis a badkiiipt ||uilfy of precisely the 
sadte 

Aihohgst the sbssiQiial me^ures which 
have bebome law, we are glad to oh^rve the 
Petty B^g Office^ Court of Chancery Bill, 
the* provisions of which were submitted to 
our readers shortly after it was laid on the 
taUe! of the House of Commons by the 
Solicitor^General, (ante, vol. 35, p. 493). 
This measure, whilst abolishing various 
offices in the department to which it relates, 
and providing for the transaction of the 
business heretofore performed by those who 
held the offices now abolished, enacts 
generally that the services performed by 
the clerks of the Petty Bag, as attorneys 
for parties, may hereafter be performed by 
any attorney regularly admitted, — a practical 
improvement with which the public, as well 
as the profession, have good reason to be 
satisfied. 

Ill addition to the Commons’ Inclosure 
Act, printed ante, p. 324, a second Com- 
mofis Inclosure Bill has passed both 
Houses, to the details of which, and also 
to the provisions of the London City Small 
Dthts Court BHl, the Insolvent Debtors^ 
Court Bill, and the various bills relating to 
the poor and parochial charges, we shall 
take an early opportunity of directing more 
particular attention. 

We may now add, however, that the 
Taxing M.ast€ri, Court of Chancery 
(Ireland) Bill, the Transfer of Landed 
Property (Ireland) Bill, the Register of 
Sktines (Scotland) Bill, and the Court of 
Jiisticiary (Scotland) Bill, have obtained 
the sanction of the legislature, but that the 
bin has been withdrawn for assimilating 
appointments as regards the Officers of 
Courts of Justice in Ireland. 

THE COUNTY COURT JUDGES 

AWD THE 

ORDER IN COUNCIL. * 

ITheV Order in Council of the 11th 
Ad^st, directing that the 60 judges of the 
Cotiiis should be paid, from aud after the 
3(fth September instant, by salaries instead 
of feesi* and that the salary of each judge 
shbuld be l,000i. per annum, w^ preceded, 
it ^bemy, by a series of indignant— we are 
sot^ cannot add dignified — remon* 
strknees, from the learned functionaries 
who^ pecuhiary intere^s were immedic^ely 
affected; arid addressed' to the Bords Com-.j 

» Printed ante, ig. 34(X 


missionei*s of Majesty's Treasury. By 
an unaccountable iraiscretidn, after the 
Privy Council had come to a final decision* 
on the subject, and notified that decision by 
a publication of the order in the London 
Gazette of Friday, the 15th August, the 
County Court judges allowed a portion of 
their correspondence with the Treasury to 
be published, the perusal of which certainly 
is not calculated to increase the respect in 
which it is desirable they should be held by 
the public. We availed ourselves of the 
earliest opportunity after the publication of 
the Gazette containing the Order in Council, 
to express a conviction that, upon public 
grounds, the reduction of emoluments, as 
determined upon, was injudicious and ill- 
advised, but wc were not prepared to find a 
body of gentlemen entrusted with judicial 
functions, appealing to the public, through 
the press, against the decision of the 
executive government upon a matter of 
personal remuneration ; and still less to 
find them enforcing tlieir claims on the 
|:)ublic purse with such a lamentable lack of 
judgment and delicacy as wc find disclosed 
in the litters before us. Why was it neces- 
sary, for instance, in the letter of Serjeant 
Manning, dated the 18th July, and which 
he states was written at the request of Ser- 
jeant Storks, Mr. Starkie, and Serjeant 
Clarke, to refer to the salaries received by 
the Commissioners in Bankruptcy and In- 
solvency, and to add that it would be in- 
vidious to compare the apiount of their 
labours with those performed by the County 
Court Judges?” Or why refer pointedly 
to the amount of the retiring pensions to 
which the Bankrupt and Insolvent Com- 
missioners are entitled? Still less can we 
admire the contents of the communication 
emanating from the meeting of the County 
Court judges, and dated July 27. The 
threat that not a few of the judges wfio had 
removed into the country and abandoned 
their practice at the Bar, would be com- 
pelled by the reduced amount of salary to 
return to it, is simply ludicrous ; but the 
elaborate, though not very intelligible, cal- 
culation, entered into* to prove that the 
return made to parliament docs not fairly 
represent the working of the act, by show- 
ing how much had been received by suitors 
through the coercive process of the Court, 
suggests some very painful reflections as to 
the: spirit and views with which the juris- 
dictiou: conferred' by the act may have been 
exercised. That •* the judges^* have not 
lallawed,, any « modest diffidenob^ to interAra^ 
with the appreciation of their own services 
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isi^the disdbarge of tiioir judicial duties ia 
tolerably manitest from their statement 
That liaring gained the confidence of the 
puhlic in the discharge of their duties^ and 
having been the instruments for carrying out 
a most successful experiment in the admi- 
nistration of justice^ they feel considerably 
aggriijved that government should appear 
disposed to reduce their remuneration,'’ &c. 
Government, however, notwithstanding this 
pathetic appeal, has not only been disposed, 
>ut has actually given eifect to the dispo- 
sition, by reducing the remuneration in the 
manner already described, and the an- 
nouncement of this resolution, we under- 
stand, was followed, not by the resignation 
of the County Court judges, but by an 
humble request to the Secretary for the 
Home Department, that the subject may 
be reconsidered. Sir George Grey’s an- 
swer to tliis request was t^Jisy enough. He 
had only to refer the petitioners to the para 
graph in Serjeant Manning’s letter of the 
18 til July, wherein he states, That if the 
mode of remuneration is altered in the 
manner proposed, no further change, either 
by increasing salaries, or by retunfing to 
payments by fees, apjicars to be allowed by 
the act,” Wc have no doubt tlie learned 
Serjeant’s construction of the 9 & 10 Viet, 
is correct, and that the salaries of the 
County Court Judges must remain at the 
amoiuit fixed by the Order in Council, until 
they can persuade the Home Secretary to 
recommend parljament to pass an act aug- 
menting the sdaries of the judges. Perhaps 
when this alteration is proposed, the ne- 
cessity will have impressed itself upon the 
legislature of affording the suitors of the 
County Courts the means of obtaining the 
assistance of competent professional ad- 
visers, and of introducing other obvious im- 
provements in the system. Meanwhile, the 
Count;^ Court judges must be careful not 
to expose themselves to a repetition of the 
answer given in the House of Commons to 
the complaint of their bailiffs, — that they 
were quite at liberty to fulfil the threat of 
resignaticMti which they had held out.” 
And it is desirable* they should bear in 
mind, that whilst the utmost exertions of a 
professional man from the commencement 
of a suit in the County Court to its final 
determination, is supposed to be sufficiently 
compensated by the payment of 15s,, if 
there is to be anything like keeping or pro- 
portion in the s^em, the may be 

supposed to be l^rally roannerated by a 
Siiiiy of 1,0002. per aumsiiu 


TAXES ON^ JUSTICE. 

STAMPS IN LTEtr OF FEES. 

The evidence of the Master of the Bolls 
before the Select Committee of the House 
of Commons,, on fees in the Courts of Law 
and Equity, is of great importance in man^ 
respects. We extracted^ his lordships 
opinions on the system of taxing the suitors 
hy numerous and enormous fees, and shall 
devote a separte article to the Consolidation 
and Supervision of the Offices, and another 
to the proposed Secretary of State for 
the Affairs of Justice 

In the meantime it may be observed, 
that a remedy for part of the evil, connected 
with the taxes on justice, was attempted to 
be carried into effect hy the bill of the So- 
licitor-General for substituting Stamps in 
lieu of Fees. The alteration proposed by 
that bill would, no doubt, have effected an 
improvement in the mode of collecting fees, 
but it did not profess to reduce their 
amount. It would have secured by a 
simple process the due accounting for all 
the vast sums paid hy solicitors on account 
of their clients, without any additional ex- 
pense of collection. The money would be 
paid at the Stamp Office, and transferred 
to the Accountant-Gcncrars credit at the 
Bank of England. There would be an end 
of the suspicion of fraud, or the appre- 
hension of mistake, either by fee-receivers 
or fee-payers, and thousands of entries in 
the acco&nt books of the officers and the 
practitioners would have ceased. 

The bill would also have liad the effect of 
diminishing the number of officers or clerks 
in the Court of Chancery, many of whom 
are principally employed in collecting fees 
and keeping and rendering an account * of 
them, and thus it might he expected that in 
a short time the staff would be diminished, 
expense saved, and consequently no incon- 
siderable portion of the impost taken off. 

In the present state of the public finances 
there is but little hope of seeing justice done 
to the suitors, but it is evident that no long 
time will be permitted to elapse before the 
present or some other Ministry will find it 
absolutely incumbent on them to revise the 
system of taxation, and more especially the 
stamp department. Wlien that takes place, 
the burdens upon the Courts of Justice, 
which operate to so large an extent in the 
delay or the denial of justice, vdll he largely 
mitigated, if not altogether vdieved. 

^ Bee page 
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TREASUREES UNDER THE COUNTY 
COURTS ACT. 

; On the motion of Mr. George Thomp- 
80n« a return has been ordered by the 
House of Commons of the names, resi- 
dences, and occupations of the several 
treasurers appointed by the Commissioners 
of the treasury under the provisions of the 
Small Debts Act, <) & 10 Viet. c. 95, with 
the several District Courts for which each 
treasurer is appointed, the number of days 
in which each treasurer is engaged in the 
duties of his office, distinguishing the time 
occupied from home, the number of miles 
travelled in each circuit, the number of 
circuits in the year, with an account of any 
extra journies on other business of the 
Court, the salary paid to each treasurer, the 
Salary or allowance to each treasurer for a 
clerk or assistant, and a sej)araie account 
of the rate of mileage, daily allowance, or 
other travelling expenses, allowed to each 
treasurer for himself and his clerk.’^ 


LAW OF MARRIAGE. 

FIKST KKPOUT OF THE COMMISSIONERS. 

To the Queen* $ most Excellent Majesty, 

Wk, the Commissioners, appointed by your 
Majesty, “ to inquire into the state and opera- 
tion of tluj Law of Marriage, as relating to the 
prohibited degrees of affinity, and to marriages 
solemnized abroad or in the British, Colonies,” 
having taken evidence upon the first branch 
of our inquiry, and considered the same, have 
agreed to the following Report : — 

We have first directed our attention to the' 
question of marriages within the prohibited 
oegrees of affinity, and to the law affecting such 
Biarriages. 

We conceive that it is not necessary, in the 
discharge of the duty intrusted to us, that we 
should attempt to enter into any examination 
of the law, or practice, in respect of such mar- 
liages in the early ages of Christianity, In re- 
ference to this, it may be sufficient to state, 
that, for several centuries, marriages within 
certain degrees of affinity were prohibited by 
the Church, but that, by the authority of the 
Pope, dispensations were granted, though to 
what extent, and in what cases, we do not 
inquire. In England we apprehend that this 
was the state of the law up to the time of King 
Henry VIIL Marriages within the present 
prohibited degrees of affinity were null and 
void, unless dispensation had been first ob- 
tained. 

. The questm^ whether marriages within the 
present prohibited degrees of affinity were per-* 
pipitted by the law of God, was the subject of 
much discussion when King Hemy YUL. 


sought to be relieved from his marriage with 
Queen Katharine. This nuarisge was poro* 
nounced null and void by Arebbish^ CraniUer. 
From that period the Ecclesiftstical Gourta 
dealt with these marriages* at .first, by pro- 
nouncing them null and void, notwithstanding 
one or both of the parties might be dead when 
the suit was sought to be commenced. But in 
the time of James I. the Courts^ of Common 
Law interfered, and prohibited the Spiritual 
Courts from proceeding to pronounce them 
null and void after the death of one of the 
parties.* Hence all these marriages came to be 
called voidable marriages, in contradistinction 
to those winch were void, as in the case of a 
marriage where there was a first husband or 
wife living at the time of the second marriage ; 
or where one of the parties was a lunatic at the 
time of celebrating a marriage.*' Marriages 
therefore within the prohibited degrees were 
only voidable ; and if they were not pronounced 
null and void, by the competent ecclesiastical 
tribunals, during the lives of both parties, their 
validity could not be afterwards questioned, nor 
the legitimacy of the children be impeached. 

Tips vState of the law continued unaltered in 
England until the year 1835, when the statute 
5 & 6 W. 4, c. 54, (commonly called Lord 
Lyndhurst’s Act,) passed,® The effect of that 
statute was to j)rohibit the Ecclesiastical Courts 
from entertaining any suit for the purpose of 
pronouncing null and void marriages, within 
the prohibited degrees of affinity, edeh rated 
before the passing of the act, and all such mar- 
riages celebrated after ^he passing of the act, 
were declared by it to be null and void* 

This statute extends to Ireland ; and, conse- 
quently, the law on this subject is the same in 
that country as in England. 

The law of Scotland doeg not recognize, in 
this matter, the distinction between void and 
voidable marriages, but holds void, initio, 
all marriages contracted witliin the prohibited 
degrees of consanguinity or affinity. In that 
counter the sister of a deceased wife is declared 
to be witliin the prohibited degrees, by the 
whole authority of the Church, and, generally, 
by lawyers. Doubts, however, have been 
stated, and upon strong grounds, by some 
eminent Scottish lawyers, whether th*t degree 
be within those prohibited, so as to render void 
the marriage which may be contracted by a 
widower with the sister of his wife.** 

A question has lately arisen, upon an indict- 
ment of one Chadwick for bigamy, as to what 
were the prohibited degrees intended by the 
statute of the 6 & 6 W. 4, c. 64 and the 
Court of Queen^s Bench unanimously were 'of 
opinion, tlxat Bie degrees intended were those 

• Ray V. Sherwood, I. Curteis Reports, 199* 
Appendix, No. 7 d. 

Turner v. Myers, I. Consistory Reports, 

414. 

See the Statute, App. No; 47. 

^ Q. 1 141 a, e, 1149, 1144 

• Q, 3 a, 23*4-5; an epitome of Evideifiite, 
p, xvii.* (fl.) 
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tnentioned in the table annexed to the Book of 
Common Prayer/ 

It further appears, that many other questions 
of great difficulty, which have relation to such 
marriages, have been submitted to the consi* 
deration of eminent counsel, but have not re- 
ceived any Judicial decision. We will state 
some of tnem whether a marriage had 
abroad between two English subjects, within 
the prohibited degrees of affinity, would be 
held null and void by the tribunals in England, 
if it were legal by the law of the countrv where 
it was solemniaed ; whether a bond fide aomicile 
would make any distinction ; and what would 
be the law if one of the parties were a subject 
of a foreign state, and particularly of the state 
where the marriage was solemnized.^ 

We have directed our inquiries to the laws 
of other countries with respect to marriages 
within the prohibited degrees of affinity, and 
more especially to a marriage with the sister of 
a deceased wife. From the evidence which we 
have taken, there can be no doubt that this 
last class of marriages is, of all those within 
the prohibited degrees, by far the most fre- 
quent ; so much so, that it necssarily forms the 
most important consideration in in the whole 
subject When, therefore, for the future, we 
speak, in this Report, of marriages within the 
prohibited degrees, we intend, when it is not 
otherwise declared, to confine our observations 
to marriages with the sister of a deceased wife. 

We find, from the evidence, that marriages 
of this kind are permitted by dispensation, or 
otherwise, in nearly all^ the Continental States 
of iJurope.** We have inquired tipon what 
principle these marriages are permitted, or 
prohibited. In the Roman Catholic Church, 
they are prohibited as matter of discipline : 
but such prohibitiop may be, and is, dispensed 
with by the Pope, or where, from distance, 
resort cannot without great inconvenience be : 
had to Rome, by others authorized by him ; 
and upon this principle, that the Church, and 
not the Law of God, has imposed the pfohibi- 
tion ; and therefore that the Church, for fitting 
reasons, may dispense with it,* 

Protestant States on the Continent of Europe, 
with the exception of some of the cantons of 
Switzerland, permit these marriages to be 
solemnized by dispensation, or licence, under 
ecclesiastical or civil authority • 

With regard to the law on this subject in 
the United States of America, we cannot 


^ This table is known under the title of 
Archbishop Parker^s table of degrees ; it was 
published in 1563, and is referred to in the 
99th Canon. Appendix, No. ‘48, 9. 

^ Q. 226, (note,) 1 149 a j Appendix, No, 6. 

^ Q. 206, ft, d, 223, 233-5, 259, 280-2 «, 
824 a, 876, 883, 965, et sea . ; and App., No. 
9-11,25-6. 

* Q. 81-4, 463-7-71-4-9, 481-8, 965-7-8, 
1034-63, 1155-6, 1162-S ft, 1166, et seq.,\ 
131r2-3; " ^ J 

^ Q. 965, et seq^ ; Appendix, No, 9, 25, 26. 


better illustrate it than by quoting the following 
passage from the late Mr, Justice Story : he 
says : ** In many, and indeed in most of the 
American States, marriages between a man and 
the sister of his former deceased 'wife are not 
only deemed in a civil sense lawful, but are 
deemed in a moral, religious, and Christian 
sense lawful, and exceedingly praiseworthy. In 
some few of the States, the English rule is 
adopted.^**^ And in a letter, which has been 
communicated to us, the same learned judge 
thus expresses himself: ‘^Nothing is more 
common in almost all the States of America 
than second marriages of this sort : and, so far 
from being doubtful as to their moral tendency, 
they are, amongst us, deemed the ve^ best 
sort of marriages. In my whole life I never 
heard the slightest suggestion against them, 
founded on moral or domestic considerations.”’ 

In the Greek Church these marriages are 
considered incestuous, and unlawful, and are 
not allowed, either by dispensation, or other- 
wise. But in the case of a marriage, solemnized 
in Russia, between persons not in communion 
with the Eastern Church, it seems, that such a 
marriage, if permitted by the law or discipline 
of the community to which those persons be- 
long, would not be invalidated by the law of 
the state."* 

The opinion prevalent among the Jews is, 
that Scripture does not prohibit such unions ; 
and so far are the Jews from regarding these 
connexions with disfavour, that, when there are 
children, the usual time prescribed for remain- 
ing in widowhood is abbreviated in such cases. 
The law and practice prevailing among the 
Jews as to this matter are stated with great 
clearness and ability in the evidence of their 
Chief Rabbi in this country." 

ITie various bodies of Dissenters in England 
do not appear to entertain the opinion that these 
marriages are interdicted by Holy Writ; or 
that they are in themselves reprehensible.® 

We have been particularly desirous to ascer- 
tain the opinion of the clergy of the Established 
Church of England, on the two questions, 
whether the marriage with the sister of a de- 
ceased wife 48 prohibited by the I-aw of God ; 
or, if not, whether it ought to be interdicted 
upon any other ground. < 

The number of clergy in England is so great, 
that we have found it impracticable to collect 
the opinions of the individuals composing that 
body. We have, however, to the utmost of our 
power, caused it to be known that we were 
ready to receive information from every quar- 
ter, and more especially from the clergy ; aud 
we have taken the evidence of those who were 
known, by their published opiniotis, or other- 

^ Conflict of Laws, chap. v. sect. 116. Ed: 
1841. 

* See Evidence, p. 21, (note). 

“ Q. 500, 1019-21 ; Appendix, No. 39. 

Appendix, No, 35, see also Evidence, Q. 
84 * 

-* Q. 81-4/ 103 c., 184, 166-9, 833^5, 840-7, 
954-7, 993-8; Appendix, No; 37-8, 
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wise^ to have carefidly considered the subject ; 
and on both sides of the question. 

We are satisfied that a great diversity of 
opinion prevails, among the clergy of the Es- 
tablished Church of England, upon both ques- 
tions.p We think that very many of them do 
not consider such marriages to be prohibited 
by the Law of God ; but that the majority ob- 
ject to them either upon this, or upon other 
grounds. 

In Ireland, the great majority of the clergy 
of the Established Church are represented as 
disproving of these connexions which are rare 
also among the Presbyterians in that country ; 
and are generally disapproved of by their mi- 
nisters.^ 

In Scotland, the opinion of the clergy is de- 
cidedly against these marriages.* 

Among the laity of the United Kingdom, 
divers opinions obtain ; but we think that the 
prevalent feeling is against these marriages; 
and a large majority, if asked their opinion, 
without time for consideration, would express a 
very strong dislike and disajjprobation of them. 
But, judging from the evidence before us, we 
cannot entertain any reasonable doubt that 
families of a religious and moral character have, 
in several instances, when such connexions 
have taken place among themselves or their 
friends, been perfectly satisfied, upon a con- 
sideration of the whole subject, that such mar- 
riages were not objectionahle, either in a religi- 
ous or moral point of view,‘ We are persuaded, 
however, that comparatively few, either of the 
clergy or laity, have carefully considered the 
subject ; unless where circumstances have 
forced it upon their attention. ** 

In regard to the subject of our first Report 
to your Majesty, it became an objfct of great 
importance to ascertain, as far as was practi- 
cable, the effect of the statute of the 5 & 6 W. 
4, Of the number of these marriages, prior to 
1 835, it was impossible to acquire distinct in- 
formation : so that we could not institute a 
correct comparison between the effect of the law 
while such marriages were voidable, and the 
effect of the new law rendering thoin ipso facto 
void. It is clear, however, that, prior to the 
Act of 1835, these marriages were sufficiently 
numerous to attract the attention of the Legis- 
lature, and to call upon parliament to apply a 
remedy. That Act substantially rendered all 
past marriages of this kind valia, and secured 

P Q. 46, 81 fl, 84 a, 101-2, 123, 165, 200-6, 
267 310, 382-6, 409, 420-1, 514, 556, 588. 
690, 702-5, 762-3, 788, 874, 914, 926, 938, 
1008-12, 1047-51, 1061-89-90, 1218-35, 1237- 
65, 1270 et seq.; Appendix, No. 1-5, 23-4. 

^ Appendix, No. 4,/, /, 6, 27, 30 to 34 in- 
clusive ; 40-5 inclusive. 

^ Q,, 1094-5, 1111. Appendix, No. 28-9. 

* Q. 1141/, 1147-8. 

* 0. 45, 62, 86, 100-2, 118, 227-9, 262, 267- 

9, 284, etseq., 301-5, 372-4, 409, 520, 548, 590- 
1, 626, 688> 824-39, 874-6,892-904; Appendix, 
No. 14, 15, 16.22| 36. ^ . 

« O. 555-6, 1090, 1267, 1351. 


the issue against any chance of being bastard- 
iased by a decree of the SJpiritual Court ^ro- 
nouncing the marriage n^ll and vcpd ab initio^ 
So far the statute may be termed retrospective. 

How far the prospective enactmemt of this 
statute, which declares such raarri^es for the 
future to be null and void, has attained the ob- 
ject which the Legislature had in view, we pro- 
ceed tc) inquire. But we must first express our 
opinion that, whether successful in this respect 
or not, the statute was a wise amendment of 
the former law, in so far as it abolished the 
distinction between void and voidable marriage; 
for nothing could be more oj)posed to all just 
principles of jurisprudence than the permitting 
of uncertainty to attend the marriage state. 
Before the passing of this statute the husband 
or the wife might, at any period of their coha- 
bitation, by instituting a proceeding in the Ec- 
clesiastical Court, cause the tie that bound them 
to be broken, and their issue to be rendered il- 
legitimate. Any person, from any motive, 
might, during the lives of the parties, cause the 
same to be done. It would be difficult to con- 
ceive a state of the law more opposed to all 
sound principle, tempting to the breach of it 
by hopes of impunity, destructive to the happi- 
ness of the parties, by rendering the bond un- 
certain ; and sometimes subjecting them to the 
misery of having their own liopes, and those of 
their children, at the mercy of unprincipled ex- 
tortion. 

Towards the close of the year 1846, a limited 
inquiry was instituted, at the instigation and 
expense of some private individuals interested 
in this question, for the purpose of ascertaininf 
to what extent the act of 1835 had been in- 
fringed, and whether any hardships were in- 
flicted by the operation of that act, to such an. 
extent as would warrant aif application to Par- 
liament for an alteration of the la\^. In stating 
the result of this inquiry, as it has been proved 
before us, we feel bound to observe, that al- 
though made at the instance of interested 
parties, it appears to have* been conducted by 
gentlemen of intelligence, station, and character, 
and with discretion, as well as with perfect in- 
tegrity and good faith. The inquiry was limited 
to a period less than three months, ai^l a com- 
paratively small portion of England alone : but 
five districts were selected with impartiality and 
discrimination, as likely to afford a test of the 
probable operation of the law throughout the 
kingdom. The districts consisted, 1st, of some 
of the manufacturing portions of Lancashire 
and Yorkshire; 2nd, Norfolk and Suffolk, and 
parts of Lincolnshire and Essex ; 3rd, parts of 
Warwickshire and Staffordshire, including Bir- 
mingham and the Potteries; 4th, parts of 
Hampshire. Dorsetshire, and Devonshire, in- 
cluding Portsmouth, Southampton, Wkichester, 
Dorchester, Plymouth, and Exeter; gbd 5th, 
the towns of Bristol, Bath, and Cheltenham, 
and their immediate vicinities. Besides these 
districts, an inquiry was also commenced with- 
in the limits of the Metropolis, but was not pro- 
secuted to any extent, in copsequence of the 
difficulty of obtaining information in so mixed 

V 5 
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and numerous a population, without any legal 
authority to require it,^ 

* The summary of information thus obtained 
may be stated as follows, viz : Of marriages as* 
certained to have taken place in the districts 
alluded to, between parties within the prohibited 
de/[(rees, 1 364 have been contracted since Lord 
Lyndhurst’s Act; and of these, upwards of 
nine-tenths have been contracted with a de- 
ceased wife’s sister. There were discovered, in 
the course of this inquiry, 88 cases only in 
which the act had prevented an intended mar- 
riage ; and, in these 88 cases, 32 are stated to 
have resulted in open cohabitation, without the 
sanction of any form or ceremony.^ 

Of the marriages thus ascertained to have 
been contracted, very few were between per- 
sons in the poorer classes. For though we 
have reason to conclude that such marriages 
are at least as frequent in those classes as in 
any other, and perhaps even much more so, 
the condition and circumstances of the parties 
render their affinity less observed, and conse- 
quently difficult to be traced without more 
elaborate investigation. On the other hand, 
among the parties contracting these marriages 
since, as well as before, the act of 1835, there 
are found to be many persons of station and 
property, and of unimpeachable character, and 
religious habits. 

For the mode in which these numbers were 
arrived at, the details of the inquiry, and the 
impressions produced on the minds of the per- 
sons engaged in it, we refer to the evidence of 
the gentlemen who conducted the investiga- ! 
tion.* 

We forbear to make any calculation deduced 
from this inquiry, limited in time and extent as j 
it necessarily was, ar to the number of mar- I 
riages within the same degrees which have I 
probably bee?i contracted since 1835, and down 
to the present time, throughout the whole of 
England and Ireland ; but it is probable that 
they would hear a proportion to those .ascer- 
tained in the districts already referred to. 

We cannot avoid the conclusion that the 
statute 5 & 6 W. 4, c. 54, has failed to attain 
the object sought to be effected by its pro- 
spective Siactments. It has not prevented 
marriage with the sister, or niece, of a deceased 
wife from taking place in numerous instances ; 
whether more or less numerous than before the 
passing of the statute, we have not, as before 
observed, sufficient data to enable us to form 
an opinion. But, without reference to any 
comparison of this description, the number of 
those marriages is so great as to justify us in 
saying, that the provisions of that statute, ren- 
dering them null and void, have not generally 
deterred parties from forming such connexions. 

No doubt this is a great and continually in- 
creasing evil. On a low computation, such 
marriages must amount to thousands; but 

ft- 8 g, 184. 

# V Appendix, No. 14, p. 140, 

(u) and {by 
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from the nature of the connexion, and the 
secresy which often attaches to it, their number 
cannot be accurately ascertained. 

The evil is great ; for as, beyond all reason- 
able doubt, such marriages, when celebrated in 
England or Ireland, are void, the consequences 
are disastrous to the parties and their issue, at 
once affecting all the relations of mutual duty 
and obligation, as well as the rights dependent 
upon y nor less pernicious, in a public 

view, as exhibiting avowed disobedience to law 
by the open assumption of a sacred character 
which the law expressly denies. The doubts 
which exist as to the validity of these mar- 
riages, when celebrated abroad, under a variety 
of circumstances, add another evil consequence 
to those which we have enumerated. 

We have endeavoured to ascertain why this 
statute has failed to attain its object ; why so 
many persons, in defiance of its provisions, 
and the consequences of violating them, have 
still every year formed such connexions ; and 
why the severer enactments of the statute have 
not, as far as we know or have reason to be- 
lieve, proved more effectual than the uncertain 
consequences of the previous law. 'lliis is a 
problem not easily solved ; but we think we 
may partly discern the causes of this state of 
things from a review of some of the more pro- 
minent arguments urged against these mar- 
riages, on the one hand ; and, on the other, of 
some of the grounds alleged in support of such 
a change of the law as would allow them ; and 
also from a consideration of the motives and 
circumstances generally attendant upon them. 

Some persons contend, that these marriages 
are forbidden, expressly, or inferentially, by 
Scripture J If this opinion be admitted, cadit 
qurEstio. But it does not appear from the 
evidence that this opinion is ‘generally enter- 
tained. 

Others think, that though marriages of this 
description are not prohibited by Holy Writ, 
yet that, since from an early age they have been 
discountenanced by the Church, they ought, in 
deference to this authority, to be forbidden by 
law; but we‘*do not believe that the hulk of 
the community have ever viewed the subject in 
this light. 

We consider that the feeling against these 
marriages is, in a great measure, founded rather 
on a vague and uninformed assumption that 
they are prohibited by God’s word, than on a 
mature examination either of the Scriptures, or 
of the law of the Church.* 

But the argument which is most strongly in-^ 
sisted upon is this, that marriage produces the 
most unreserved intimacy with the family of the 
wife ; that all her relations become, as it were; 
the relations of the husband ; and especially, 
that the sisters of the wife so live with the hus^ 
band, and assist the wife in discharging so 
many of her duties towards him, that they are 
constantly, at all times and seasons, alone with 

y ft. 206, 310-lE 420; pw 1X4 ; Appendix; 
No. 32, 35, 43. 

* ft. 516, 532, 1141/, 1147, 1151. 
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him; and if a poesibility moisted that hereafter 
the husband and sister-in-law might become 
husband and wife^ cause would be given for the 
excitement of those feelings which might destroy 
the peace of the wife, or even lead to a criminal 
intercourse ; that the great object ought to be 
to induce the husband to regard his wife*s sis- 
ter as his own ; that to preclude the possibility 
of a future legal alliance is the best means to- 
wards this end ; and that therefore such pro- 
hibition is a just and wise exercise of the power 
of the legislature.® 

Those, on the other hand, who defend and 
uphold these connexions, contend that the 
marriage with a wife^s sister, so far from being 
prohibited by the Law of God, is inferentially 
permitted thereby.** They assert, that it is be- 
yond the proper province of the Legislature to 
interdict any marriages not prohibited by the 
Law of God ; they say, that consanguinean 
marriages in this degree are prohibited by the 
Law of Nature, as well as by Scripture ; but 
that no such abhorrence exists, or can be made 
to exist, of intercourse between a man and his 
wife^s sister, as nature has implanted in resj)ect 
to intertrourse with his own sister Jind they 
refer to the many cases where the wife, on lier 
death-bed, has declared her anxious desire that 
her husband should contract marriage with her 
sister."* 

They contend further, that such marriages 
ought to be permitted for the advantage of the 
children who have had the misfortune to lose 
their mother : that the experience of the world 
has proved that they will take place, when cir- 
cumstances occur which are calculated to bring 
them about ; and that the laws of nearly all 
Europe have permitted them ; and necessarily 
so ; because all prohibitory laws against them 
have failed."' 

It remains for *us concisely to state the cir- 
cumstances which generally give rise to matri- 
monial connexions of this kind, and the various 
motives which, as we conceive, actuate persons 
in forming them. 

We believe, that the fair and just inference, 
from the information before us is, tljat, in most 
instances, these marriages are neither prevented, 
nor produced, by any of the reasonings to which 
we have adverted, but spring out of a peculiar 
combination of circumstances, which, when 
they do occur, give rise to feelings naturally 
leading to marria^. 

The common mundation of such marriages 
is the familiar intercourse which necessarily 
prevails between a man and his sister-in-law, 
when, upon the death of a wife, she assumes 
her sist^fl place in the care of her children, 
and in the superintendence of the domestic es- 


• Q. 45, 313, 392, 496-9,1225-31, p. Ill, s. 
V., 1244; 1273. 

** Q. 409, 787> 1028, 1052 c, 1062. Appen- 
Sx, No, 24. 

® ft. 47, 74-r, 1285-9. 

« ft. 8 e,/, 81, 34/. 148, 517; 624, 685, 873, 
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tablisliment. We believe that among persona 
who have not passed the middle age, attach* 
ments will be very frequent, whenever the sister 
of the deceased wife comes to live under the 
roof of the husband. We think all experience 
has shown that the same circtuoastances which 
tend to form matrimonial alliances with per^- 
sons, not connected by affinity, will, in some 
cases, create the same feelings between the 
husband and the sister of the deceased wife ; 
because no natural repugnance exists to such 
connexions/ They are prevented, however, 
more or less, by two considerations: viz., 
when a belief exists that such an union is op* 
posed to Divine Law ; and when there is a 
strong conviction that it is against the opinion 
of friends and of society, and a great desire to 
retain their good opinion. 

Generally we are led to consider, that the 
number of those marriages will bear a pro- 
portion to the number of cases in which the 
sister of a deceased wife becomes an inmate of 
the husband’s house. But many circumstances 
will necessarily affect the result ; as age, re- 
ligious feeling, anxiety to stand well with the 
world, even the occurrence of two sisters re- 
siding in the family instead of one. 

It is evident that the strongest motives exist 
to induce the husband to desire the assistance 
of the sister of the deceased wife for the 
management of his household, and the care of 
his children. Such assistance will appear to 
him more or less necessary according to cir- 
cumstances ; but in all cases where there are 
children of a tender age, there is a vacancy 
made by the death of the wife which her sister 
appears, above all persons, qualified to supply. 

It may be advisable to consider this part of 
the subject with reference ^o the community, 
as divided into three classes : the most elevated 
in rank and fortune ; the next class ; and the 
rest of the community. 

Few of these marriages are found to have 
taken place among persons of a high station. 
But we*do not attribute this to any stronger 
sense of religious or moral obligation than in 
other classes. On the contrary, the evidence 
shows that where circumstances have placed 
persons of elevated rank in situations Mkely to 
create such attachments, connexions of this 
kind do take place, as among other ranks. 
Probably the true reason why such marriages 
are rare in the highest class are : — 1st, that the 
I numbers of such class are small ; 2nd, that in 
such class a sister less often occupies the place 
of a deceased wife. Wealth provides.othermge 
for the management of domestic affairs ; 
governesses take the charge of children where 
considerations of expense do not intervene t 
relations have much greater facility of seeing 
the children, and superintending their educa- 
tion, without actual residence under the father’s 
roof: even under the roof, the society is less 
closely domestic and private ; and the desire 


f ft. 64 a, 122, 172, 589-90-7, ^2-26, 1039- 
30 ; Appendix, No. 16 d, 17-21, 36. 
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of not offending the opinions or scruples of the gation ; but whether any, or what, measure 
world, be they right or wrong, is stronger, should be introduced for a change of the law. 
These considerations, we think, wcount for the either on the side of relaxation, or stricter pro- 
small number of marriages of this kind in high hihition, we must .leave to the wisdom of the 
life, without supposing that the feelings would Legislature, 
be different, or differently governed, if the cir- (Signed) J. Lichpiki.d. 
cumstances were the same. Stuart Wortley. 

In the next rank of life, the evidence shows Stephen LuBwiNr-rox ’ 

that these attachments and marriages are fre- T R. Blak^ 

quent ;« and we believe freciuent in proportion Edward Vaughan Williams. 

to the occurrence of the circumstances which And. Ruthbrvurd. 

would naturally give rise to them ; that is, in 
proportion to the number of cases where the , ^ 

sister of a deceased wife lakes up her residence ATTENDANCE OF THE CHIEF J US- 
under the husband’s roof, the parties not TICES AND CHIEF BARON AT 
having passed the middle age. We find that CHAMBERS, 

the relations and friends of both parties have in 

some cases readily assented to the contraction A petition having been presented by Mr. 
of such marriages ; and in other cases, where a Anstey to the House of Commons, regarding 
contrary feeling may have originally existed, the non-aitendance of the Lord Chief Justice 
they have not hesitated, upon a consideration the Common Pleas, the Attorney-Generaly 
of the subject, to sanction with their approval on Friday last, the 1st inst,, gave the following 
the connexion already formed. explanation from a letter received by him from 

We do not find that the persons who contract the Lord Chief Justice ; — 
these marriages, and the relations and friends “ I am much obliged to you for your note 
who apjprove them, have a less strong sense and the copy of the petition about to be pre- 
than others of religious and moral obligation, sented by Mr. Anstey. The only observation 
or are marked by laxity of conduct. which I have to make upon its contents is. 

Among the poorer classes of society, we be- fhat so far as they refer to me, they are founded 
lieve that, in a great majority of cases, where in error. I am not on the rota for attendance 
the sister of the deceased wife becomes an in- Chambers, nor is it any part of my duty as 
mate of the house, and the parties are not ad- n Chief Justice to attend. In the arrangement 
yanced in.age, the end of such a state of things of the judicial duties, that of the routine attend- 
is marriage or concubinage. The constant and ance at chambers has always been performed 
familiar intercourse, the want of separate ac- by the puisne judges ; and neither the Chief 
commodation, and the entire privacy, give rise Justices nor the Lord Chief Baron are in the 
to feelings which, in the ordinary course of habit of attending, although, under special cir- 
things, naturally will produce the consequences cumstances, and as an accommodation to their 
which we have stated. When a poor man with brother judges, they may have attended on 
a family has the ifiisfortune to lose his wife, particular • occasions. Previously to the ap- 
some assistance for his domestic concerns be- pointment, of the three additional judges, in 
comes indispensable ; assistance too for which 1832, there was no regular attendance at 
he cannot afibrd to pay, and which must be chambers during the long vacation. In 1838 
rendered immediately. All circumstances and a resolution was adopted by the judges, that 
all feelings point to the sister of the dfeceased fbe last newdy-appointed judge wno had not 
wife ; and when once she becomes a permanent before performed the duty should be the at- 
inmate, the result, in this class, is almost in- tending judge in the long vacation, TheClhief 
evitable; cohabitation with, or without, the Justices and the Chief Baron have considered 
form of uiarriage. that resolution to refer to the judges charged 

On a review of the subject, in all these its ordinarily with the duty of attending to cham- 
different bearings, and effects, we are con- ber business, and have never held it to refer to 
strained, not only to express our belief that the themselves, or acted upon it. In the long 
statute 5 & 6 W. 4, has failed to attain its vacation of 1846, following my appointment, I 
object, but also to express our doubt:, whether had an intimation from one of the judges that 
any measure of a prohibitory character would I was expected to attend chambers dutmg that 
be effectual. These marriages will take place vacation. I disclaimed being subject to any 
when a concurrence of circumstances give rise such duty, and declined to attend. Since that 
to mutual attachment : they are not dependent time no communication on the subject has 

been made to me by any of the judges; but 
We are not inclined to think, that such at- upon my return from the circuit last week I 
achments and marriages would be extensively heard from my clerk that it was reported that 
increased in number were the law to permit I was about to attend chambers. I immediately 
nem ; because, as we have said, it is not the stated that such report was not authorized by 
1 prohibitory, or permissive, me, and that I did not propose to attend ; and 

wmen has governed, or, as we think, ever will the notices referred to in the petition have none 
them. of them been issued by my direction, or had 

®®^®avoured, faithfully and im- my sanctidril I icam from the Lord Chief 
pamany, to set forth the result of our iuvesti- Baron that, upon hie appointment. Lord Den» 



Close of the Session^^ Q^een^s Speech^ — Moot Points^^Parliamentary Proceedings. (387 


man and the late Lord Chief Justice Tindal 
both intimated to him that it was no part of 
his duty to attend chambers, pursuant to the 
resolution of 1838; and the Wd Chancellor 
has given me permission to authorize you to 
state to the house that he considers that it is 
not ray duty to attend upon the present occa- 
sion- I received your letter and the petition 
last night, and also letters from two solicitors ; 
and, learning from them that there were some 
matters calling for an early judicial interference, 
I did not think it ri^ht to stand upon a ques- 
tion of strict obligation, but came to town this 
morning and directed immediate notices to be 
sent to the parties that I would attend at 
chambers to-morrow at 1 1 o’clock, and I shall 
attend accordingly, for a few days, in order 
that the public may not be inconvenienced 
while the judges make their arrangements for 
future attendance during the vacation 

The Attorney • General was sure that the 
house would acknowledge that the Lord Chief 
Justice had acted most praiseworthily in taking 
care that the public should not be put to any 
inconvenience ; though that act of kindness on 
his part must not be construed into any admis- 
sion that his attendance was obligatory. 


CLOSE OF THE SESSION.— THE 
QUEEN’S SPEECH. 

We have in a separate article enumerated the 
legal labours of the Session, in the shape of 
Bills, whether passed or postponed, and may 
here record, that the Parliament was prorogued 
by the Queen in person, on Tuesday last, the 
5th instant. We were not far out in our 
reckoning when we stated some weeks ago, 
that the 2nd or the 4th would probably be the 
day. Her Majesty’s Speech, so far as relates to 
the reform or alteration of the Law, refers to 
the Acts for facilitating the Sale of Incumbered 
Estates in Ireland j the Amendment of the Law 
of Perpetual Entails of Land in Scotland: and 
the measures for the Improvement of the Pub- 
lie Health. 

So ends one of the longest Sessions since 
the Long Parliament,” — commencing on the 
18th Nov. last, and having continued within a 
few days of ten months. We trust there will 
be no pressing occasion to meet for the (so 
called) Despatch of business ” till the usual 
time in February. A pause of four or five 
months in the business of legislation will not 
be too long, either for the makers, or the sub- 
jects, or the administrators of the laws. 


The practitioners will, we believe, un^i- 
mously concur in the propriety of relieving the 
Chiefs from all attendance on the business at 
the Judges’ Chambers. Indeed, amongst the 
practical improvements which we have fre- 
quently advocated, is that of transferring at 
least three-fourths of that business to the 
Masters of the respective Courts, and so far 
diminishing the labours of all the judges. It 
is manifest that applications for time to plead, 
for changing or restoring venue, for setting 
aside proceedings for irregularity, swearing 
affidavits, and other matters of routine practice, 
could be satisfactorily disposed of by one of 
the Masters sitting in rotation; — reserving only 
questions of pleading, evidence, *and other im- 
portant subjects, to be determined by one of 
the judges at appointed times. All parties 
would be benefited by such an arrangement, 
and we trust that the notice which has been 
taken of the subject in parliament will lead to 
the desired alteration. The Incorporated Law 
Society, two or three years ago, petitioned the 
House of Commons for this object, and the 
Metropolitan and Provincial Law Association 
advert to it amongst the various impipvements 
in C'^mmou Law as well as Equity practice 
which are recoi^ended in their Annual 
Report. 

We shall have some further remarks to make 
on this sttlgect in ptir next number. 


MOOT POINTS. 

LBASEHOLBS- — MORTGAGE. 

In the case referred to by L.,'’ p. 348, 
ante, we apprehend, that inasmuch as the legal 
estate in the premises was vested in C., (the 
mortgagee), the release to B, was absolutely in- 
effectual, and consequently that C. (upon a 
proper notice being given to the lessee,) could 
maintain an action against B. for the amount 
of rent reserved in th^ lease ; or eject him 
under the proviso for re-entry on non-paj^ent. 

G.F.R. 

* REPUTED OWNERSHIP. 

I In answer to the inquiry of " A. B.,” I pre- 
sume that, as the furniture in questJftn could 
not be said to be in ” the possession, order, or 
disposition^* of the bankrupt, thi^ change of 
ownership would be sufficient to prevent the 
goods passing to the assignees. ^ 

This case is distinguishable from Stephens vf 
Sole, 1 Atk. 170, and others of a similar nature 
where the mortgagor is allowed to remain in 
possession. 

Lex. 

PARLIAMENTARY PROCEEDINGS RE- 
LATING TO ,THE LAW. 

Upwards of 30 Bills, effecting Alterations 
in the Law, received the Royal Assent within 
the last week. It may be^ convenient to pre- 
sent at one view the entire list of this Ten 


Months’ Session, so far as the profession is 
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particukrly interested. The Table, as well of 
Local and Personal, as of Public Acts, will be 
given in an early number. 

Koi^al assents. 

20th December 9 1847* 

Extending Time for making Railways, 35 
L. O- 204. 

2%th March^ 1848. 

Regulating the Queen’s Prison, ib. 555. 

North American Passengers, ih. 581. 

I3th April. 

Oaths in Cluancery, p. 7, ante. 

Stamp Duties Assimilation, p. 8, ante. 

22nd April, 

Crown and Government Security, ib. 600. 

5th May. 

Trial of Controverted Elections, p. 23, ante. 
Qth June, 

Annual Indemnity, p. 221, ante. 

Removal of Aliens, p. 182, ante. 

Insolvent Debtors, (India,) 

22wd July. 

Poor Removal, p. 298, ante. 

Commons Inclosure, p. 324, ante. 

Game Certificates, p. 341, ante. 

25th July. 

Suspension of the Habeas Corpus Act (Ire- 
land), p, 280, ante, 

I4:th August. 

Ecclesiastical Districts. 

Administration of Justice, (No. 1.) 
Administration of Justice, (No. 2.) 
Protection of Justices. 

Administration of Oirninal Justice. 
Joint-Stock Companies, 

Prisons Regulation, 

August. 

Public Health. ^ 

P3cclesiastical Jurisdiction. 

Parliamentary Electors. 

CrimiiAl Law Administration. 

Borough Incorporation. 

Bankrupt^ Release. 

Loan Societies. 

Poor Law District Schools. 

F^ochial Debt and Audit. . 

Debts out of Real Estate, 

Turnpike Acts Continuance. 

Proclamation on Fines. 

Petty Bag Office. 

Insolvent Debtors’ Court, 

Stock in Trade Exemption. 

Highway Rates. 

London Small Debts. 

4tth September. 

Controverted Elections. 

Poor Removal, (No, 2.) 

Poof Law Union dirges, (No. f.) 

Poor Law Auditors’ Proceedings Jtotrictioii. 
ConiiBOSins Inclosure Act A nu^nilinatit ,^ 


Commons Inclosure, (No* 2.) 
Drain^e Certificates. 

Slave Trade. 

Metropolitan Sewers, 

5tk September. 

Slave Trade. 

Local Acts, 

City of London Sewers. 


BILLS POSTPONED. 

To the preceding account of Bills passed^ 
we add the following List of Bills postponed in 
the respective Houses of Parliament, and ac- 
company them with the names of the several 
proposers of the measures. 

af Unrlrtr. 

Parliamentary Proceedings Adjournment.-— 
Lord Stanly, 

Charity Trusts’ Regulation. — Lord Chancel- 
lor. 

Copyhold Enfranchisement, — Lord Chancel- 
lor. 

Bankruptcy Law Consolidation. — Lord 
Brougham. 

Bankruptcy Court Regulation. — Lord 
Brougham. 

GrirninalLawConsolidation. — Ld.Brougham. 

Independence of Parliament, — Ld.Brougham. 

Declaratory Suits. — Lord Brougham. 

Clergy Offences. — Bishop of London. 

Amendment of Criminal Law. — Lord Camp- 
bell. 

Unnecessary Actions Prevention. — Lord 
Campbell. 

Bail by Coroners. — Lord Campbell. 

of CoTimotts. 

Chancery Fees. — Solicitor-General. 

Chancery Offices. — Solicitor-General. 

Remedies against the Hundred. — Sir Wm. 
Clay. 

Assignment of Policies. — Mr. Fagan, 

Bankruptcy and Insolvency Law Consolida- 
tion. — Mr. Bouverie. 

Vacating Seats of Insolvent Members. — Mr, 
Moffatt. 

Agricultural Tenant-right. — Mr. Pusey. 

Exemption of Small Tenements. — Mr, 
Scrope. 

Roman Catholic Relief. — Mr. Anstey. 

Roman Catholic Trusts.— Mr, Anstey. 

Appeal in Criminal Cases. — Mr. Ewart. 

Poor Removal, England and Scotland. — Mr. 
Buffer. 

Corrupt Practices at Elections. — Lord John 
Russell. 

Navigation Laws. — Lord J. Russell. 

Imprisonment before Trial, — ^Lord Nugent. 

Game Laws. — Mr. Br^ht. 

Rights of Outgoing Teoiants,— Mr. Craw^ 
ford. 

Extending Election Franchise. — Mr. 

Attorneys* Certificate Dut^* — ^Lc»rd R. Qres- 
venor. 

Law of Mmiag^-— Sun* J. S. Worfiey. 
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RECENT DECISIONS IN THE SUPERIOR COURTS, 

SBPORTBD BT BARBI8TBRS OF THE SEVEBAl^ COURTS. 


S0rir Cl^atueHor* 

Re Lowers Estate, In the matter of \ FF. 4, c. 
60, andA.^ b W. 4, c. 23. Auf?, T & 8, 1848. 

VENDOR DYING, WITHOUT AN HEIR, BE- 
FORE CONVEYANCE. 

A vendor who dies without an heir, and he^ 
fore the conveyance of property agreed by 
him to he sold, is deemed a trustee within 
the meaning of \l Geo, 4, and 1 W, 4, c. 
60, and 4 ^ b W, 4, c, 23. 

The Solicitor-General (Sir John Romilly) 
said, that this was a petition praying the \isual 
reference to the Master to inquire whether 
George Lowe, deceased, was a trustee within the 
meaning of 1 W. 4, c. 60, and 4 & 5 W. 4, c. 
23, a.nd to appoint a proper person to convey 
certain freehold property agreed by him to be 
sold. The petition had been presented by the 
administrator for the Crown of the goods, 
chattels, and credits of the said George Lowe, 
who had died without leaving an heir or 
any next of kin him surviving. The de- 
ceased had contracted to sell certain freehold 
nrqperty to the ^fereford and Shrewsbury 
Railway Company, but had died before 
executing the conveyance. The Vice-Chan- 
cellor of England had declined to grant 
the prayer of the petition, upon the ground, 
that the case was not expressly provided 
for by 1 W. 4, c. 60. His Honour thought 
that he was precluded by the l^th section, 
which provides)-, that the act shall not 
extend to cases (amongst others) of a vendor, 
except in any case thereinbefore expres. iy pro- 
vided for. It was, however, clear tWt the case 
came within the meaning of the provisions of 
1 Wm. 4, c. 60, and 4 & 5 Win. 4, c. 23, s. 4. 
There was, no doubt, that the deceased, having 
contracted to sell his estate, was. in equity a 
trustee for the railway company. Green v. 
Smith, 1 Atk. 572. 

Mr. WTrtty for the Crown, 

The Lord Chancellor concurred with the view 
taken by the Solicitor-General, 

Ordered as prayed. 

^0110 Cuurt* 

Cocks Y. Strange, August 5, 1848, 
FOREIGN COPYRIGHT,— INJUNCTION. 

The Court refused to interfere by injunction 
before trial to restrain the ttfringement of 
copyright in a work published simuita^ 
neously in Enghmd ana on the Continent, 
edthough in two actions against other 
parties^ the right of the English assignee of 
the work rn guesthu had been sustained^ 

This was a motion for an injunction to re* 
strain the publication of certain waltzes, called 


the Elfin Waltzes, the copyright in which' 
formed the subject of the actions of Cocks v, 
Purday, and Cocks v. Lonsdale, Mr. Cocks 
claimed as the assignee of Hoffman, who was 
himself assignee of Labitzky the composer. 
The piracy complained of was committed by 
the publication of the waltzes in a work called* 
the Musical Bouquet. 

Mr. Walpole and Mr. Campbell, in support 
of the motion, relied upon the verdicts ob- 
tained by Mr. Cocks in the two cases of 
Cocks v. Purday and Cocks v. Lonsdale, 
and the decisions of the Court of Common 
Pleas in his favour in those cases, as establish- 
I ing a primd facie right in this instance to the 
I copyright in the works in question, which 
! would entitle him to the protection of the 
[Court; and referred to letters of the solicitor 
|of the present defendant, written before the 
decision in those cases had been obtained, to* 
show that the defendant had then considered 
that his case must be governed by it. It 
would be a great hardship on the plaintiff, if he 
were repeatedly obliged to bring actions re- 
specting this foreign copyright, when so many 
accidents might happen to prevent him from 
procuring on a later trial the witnesses (many 
of them foreigners) whose testimony had 
gained him the verdict in an earlier one. 

Mr. Lloyd, for Mr. Strange, said, that the 
decision of the Courts of Law, in the cases re- 
ferred to, had been obtained upon a special^ 
case, containing important admissions, which 
the present defendant was not prepared to 
make. He ought not, therefore, to be bound 
by the decision in them. Saunders v. Smith, 

3 M. & C. 71 1 ; Rundle v. Murray, Jac. 211. 
These admissions were : — 

1st,* That the publication in England and 
abroa<l was simultaneous. 2ndly, That the 
assignment made to Hoffman was in writing. 
3rdly, That there had been a regular sale of 
the work to Cocks. Now, althougl^ the pub- 
lication in this case took place in both countries 
on the same day, it did not follow that it waa 
absolutely contemporaneous. The publicati® 
might have taken place some hours earlier in 
Austria than in England, and, considering the 
difference of longitude, probably did so take 
lace. Now the plaintiff’s title rested on there 
eing no previous publication abroad^ Z)« 
Londre v. Shaw, 2 Sim. 237 ; Bentley v. Foster, 
10 Sira. 329. This circumstance alone had, 
exempted him from the operation of the Inter- 
national Copyright Act, 7 & 8 Viet. c. 12, and 
fractions of a day would therefore be attended 
tOi as in other cases, as acts of bankruptcy, 
where absolute priority was req[aired. Wydown*s 
ease, 14 Ves. 80 ; Exparte Du Qrmee, 1 V. & 
B. 54* Chief I^OD Polloek, m Boosey v. 
Purday, June, 1848, (imoftni from the short- 
hand writers^ notes by Mr. ESeworth,) had ex- 
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pmwd himself of this opinion Again the 
copyright claimed here muat be an English 
copyright, and that could be only assigned in 
writing, {Pm^er v. Walker^ 3 M, & S. 7); but 
the present defendant did not admit that any 
such assignment had been made prior to 
the publication complained of. Further, when 
the parties in the eases of Cooks v. Purday, and 
Cocks V. Lonsdale, consented to turn the facts 
into a special case, it was on the supposition 
that the defendants would be able to obtain the 
opinion of a Court of Error upon the decision 
come to, which, however, they afterwards found 
to be a mistake. There was therefore the 
more reason for not holding that decision as 
binding. The balance of inconvenience was 
in favour of permitting the publication to 
continue. 

Lord Lanydale said, he had no doubt but 
that the question must be tried at law. The 
only point for him to consider was, what must 
be done in the mean time. The Court adopted 
different courses, according to the circum- 
stances of each case. If the right was clear, or 
very probable, an injunction would be granted 
at once. If the right was doubtful, or the facts 
not clear, the Court would suspend the injunc- 
tion till the right was ascertained, putting the 
defendant on terms. Now, in the cases of 
Cocks V. Purday, and Cocks v* Lonsdale, re« 
ferred to by Mr. Walpole, the law was declared 
only on the circumstances as proved, which 
may not have included all the facts material to 
the determination of the legal question in dis- 
pute. He could not consider the defendant as 
bound by this declaration of the law. The law 
in these cases was applied to a new state of 
circumstances. He could not say what effect 
even a small variation in the circumstances 
might make in the wiews of the Court in re- 
gard to it. The plaintiff might certainly be 
put to a loss Tor which he might never obtain 
an ademiate compensation, if the injunction 
were refused, because the price of the defend- 
ant’s work was below that of the plaintiff’s, as 
was natural under the circumstances ; but on 
the other hand, the defendant might have his 
whole connexion destroyed, if he were now 
prohibited from selling this article, which it 
might ultimately appear that he was entitled to 
sell. Without saying that he would not inter- 
fere in the plaintiff’s behalf, if the result of 
several actions should establish the presumption 
of his right in a new case ; he should order 
the present motion to stand over till an action 
had been brought, the defendant keeping an 
account. 

^icci^CbatuelUfr nl Ctoglanb. 

Noel v. Jones, July 28, 1848. 

legacy.— VESTING. — INTEREST. 

A testatrix gave 800Z., to be applied by her 
trustees on the education of F. N#, it being 
her desire that the trustees, or the survivor, 

\ or the executors or administrators qf the 
eurmvor, should follow all the reaeofiablt 
suggestions of E. N., as to the school and 


Vice* Chancellor* 

mode of learning in which F. N. should be 
€duoaied^\ Held, that the BOO/, was a 
vested Ugacy in N., and 'subject to the 
ordinary rules of legacies carrying interest 
in favour of the legatee from one year after 
the death of the testatrix, 

Maria Montgomery, by her will, gave all 
her personal estate to trustees on trust, amongst 
other things “to pay and apply the sum of 
800/. in and upon the education of Francis 
Noel, the son of E. H. Noel, her grandson, it 
being her desire that the said trustees, or the 
survivor of them, or the executors or adminis- 
trators of such survivor, should follow all the 
reasonable suggestions of the said E. H. Noel, 
as to the school and mode of learning in which 
he should desire to have his son educated.” It 
was admitted by the counsel on both sides that 
that this was a vested interest in F. Noel, but 
the question was, whether the legacy should 
carry interest in favour of F. Noel, at the end 
of a year from testatrLx death as a general legacy, 
or whether it was to be construed as a legacy 
for a specific purpose to be paid in dribblets 
from time to time, and therefore carry no in- 
terest for the infant. 

Mr. Malins urged, that it was a legacy with 
the ordinary incidents and carried interest. In 
order to postpone the payment of interest, there 
must be some definite period fixed for the pay-' 
ment of the legacy itself, and here there was 
none. The purposes for which the legacy was 
given were perfectly disregarded in law, it must 
be looked upon as a general legacy vested in 
interest immediately, and therefore tarrying 
interest. He cited Barlow v. Grant, 1 Vern. 
255 ; Barton v. Cook, 5 Ves. 46 1 ; Woodmaston 
V. Walker, 2 Russ. & Myl. 197. 

Mr. Llofd and Mr. R, Palmer, contra. The 
time of payment and vesting are two different 
things. This legacy, though vested in interest, 
is postponed in payment until the necessity for 
payment arises. The trustees are directed to 
apply portions of it from time to time. When 
those portions are applied, then the different 
periods of payment will arise, and not before ; it 
is vested therefore in point of interest, but pay- 
ment is postponed from time to time, and as 
interest runs only from time of payment, no 
interest in favour of the legatee could run in 
the present instance. They cited Sidney v. 
Vaughan, 2 Br. P. Cases, 254; Crickett v. 
Dolby, 3 Ves. 10. 

The Vice-Chancellor said, he was struck with 
the words in the will ; the words were not words 
of gift, but a direction “to pay and apply 800/., 
&c.” The question was, whether by the form of 
gift there was an intention that there should be 
nothing but payments from time to time of 
such sums as should in the aggregate amount 
to 800/., or whether there was an absolate 
gacy of soot vested immediately, but subject 
as to payment to the discretion of the tnistees ; 
and he was of opinioii* timt there was no par# 
ticular intentioii on the part of <the testatrix that 
the shoidd W psud in di^blets, and 

therefore ne thought it ^ieil within the general 
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rule as to legacies laid down by Lord Eldon, 
and he should order the SOOh as a matter of 
course to be paid into Court, and that interest 
at the rate of 4 per cent, should run upon it 
tor a year after the death of the testatrix in 
favour of the legatee. 

Clarke v. Bates^ Saturday, Feb. 19, 1848. 
ADMISSION OF ASSETS TO PAY LEGACY. 

Executors who, bp their answer to a bill filed 
for payment qf a legacy and interest, ad* 
mitted that they had paid another legacy, 
and accounted with the residuary legatee 
on the footing that no interest was payable 
on the legacies. Held, not thereby to have 
admitted assets. 

The bill was filed by Ann Clark against 
Bates and Lambert, the executors of the will of 
John Clark, for the payment of a legacy of 
1,000/, and interest. The testator by bis will, 
dated the 25th Nov. 1835, gave his freehold 
and copyhold estates, and all his personal 
estates, unto and to the use of bis son John 
Clark, his heirs, executors, administrators, and 
assigns, for his own absolute benefit, but sub- 
ject and charged as hereinafter mentioned. And 
the testator gave to his daughter Elizabeth 
Clark 1 ,000/., and the plaintiff Ann Clark 1,000/., 
to be paid to them respectively by his said son 
John Clark, on iheir respectively attaining their 
ages of 21 years, and he thereby charged all 
his real and personal estate so given to the said 
John Clark with the payment of the said legacies 
accordingly, and he appointed the said S. Bates 
and J. Lambert executors of his will, and they 
duly proved the same will on the 22nd of Aug. 
1836, the testator having died on the 23rd of 
Feb. preceding. , The plaintiff attained her age 
of 21 years on the first of April, 1847, and the 
executors shortly afterwards presented the 
plaintiff with an account as to the said legacy, 
whereby it appeared that 501/. 9^. 4df. had been 
paid for the maintenance and benefit of the 
plaintiff during her minority, and that there 
was a balance of 498/. 10^. 8d. due,to the plain- 
tiff, and that sum the executors tendered to her ; 
but in such account no mention was made of 
interest on the legacy, and she declined to re- 
ceive the principal. This suit was then insti- 
tuted for an account of the principal and inter- 
est in respect of the said legacy, and praying 
that the defendants might either admit assets 
or that the usual accounts might be taken. 
The defendants by their answer said, that upon 
the said John Clarkes attaining his age of 21 
years, they accounted with him upon the foot- 
ing of n6 interest being payable on the said 
legacies, and paid to him all that appeared to 
be due, ihey taking from a debtor to tne estate a 
security for 600l, which sum, together with 
other monies in their hands, would have been 
sufficient t6 discharge the principal of such 
two legacies. IJpou EUaabeth Clark auai^ 
her 21 y^rs, her legacy was discharged 
by defendMts, but no interest was pdd to her. 


rJU Bruee.^V. C. Wigramu 

Mr. Swansion and Mr. Matins contended, 
that the admission by the answer of assets was 
suflBcient to entitle the plaintiff to an immediate 
decree for payment of the legacy and interest, 
without any accounts being directed : and that 
the admission by an executor of assets to pay 
one legacy was an admission of assets to pay all. 
Th^ cited Cook v. Martin, 2 Atk. 2 ; Drewry 
V. Thacker, 3 Swan. 529; The Philanthropic 
Society v. Hobson, 2 M. & K. 367 ; Barnard Vi 
Pomfret, 6 M* & Cr. 63 ; and Rogers v. Soulton, 
2 Keen, 598. 

Mr. Russell and Mr. F. G. T. mite, were 
for the defendants. 

His Honour said, that to say there was in the 
answer an admission of assets would be aneedless 
severity of interpretation, productive of incon- 
venience and injustice. The defendants con- 
sidered that the will did not give interest on 
the legacies, and on that assumption made their 
payments. The Court ought not to disbelieve 
that they had erroneously and innocently mis- 
construed the will in that respect ; their acta 
were consistent with such a construction, and 
they paid the sum on that assumption, and 
not in an ordinary manner. That did not 
amount to an admission of assets upon the 
true construction of the will. The plaintiff was 
entitled to a decree for the legacy and interest 
at 4 per cent, from the death oi the testator, 
and the executors will he allowed what they 
have paid for the benefit, maintenance, and 
otherwise. 


Barrett v. Buck. April 13, 1848. 

COSTS. THELLUSON ACT. 

When an accumulation ^is directed by will 
from the proceeds of real estate, the heir of 
the testator is entitled to the income of the 
accumulated fund, from the period that the 
accumulation is void under* the statute until 
/Je period of distribution arrives j and 
takes such income as personal estate. 
Semble, That the costs of suit will come 
out of the corpus and accumulation with- 
in the legal period as one fund rateably 
with the subsequent accumulatichis, as an- 
other fund. 

Two questions arose in this cause, undfr 
the will of a testator who died more than 21 
years ago, and by his will directed his real and 
personal estate to be sold, and the proceeds to 
be invested, and the income to be accumulated 
until the death of his two sons and two 
daughters, and the accumulated fund to be 
then divided among the issue of such children 
and of a deceased child per stirpes. One of 
his sons being yet alive, and 21 years having 
expired from the testator’s decease^ a suit was 
commenced far the administration of the estate. 
The personalty had been exhausted by the 
payment of debts. The first ouestion was, 
who was entitled to the income oi the accumu- 
lated fund from the ex^^tion of the 21 years ; 
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ffud fiecondly, out of what fund ihe CQfits of 
tb^ suit were to be paid. 

Ibe SoUcitor-^General axid G. Buisdl, iCpr 
plaiutiffl 

F. Bailey for the personal representatives of 
testator’s heir. 

Kenyon Parker, Temple, Wray, Maule and 
P^lderton, for other parties. 

Tlje first question was given up, it being 
^uonceded that the heir..at-law of the testator 
was entitled to the income of the fund from 
the expiration of the 21 years, as personal 
estate 2 and that it consequently vested in his 
personal representatives. 

Upon tlie other question it was argued for 
the plaintifie, upon the authority of Elborne v. 
Good, 14 Simon, 165, that the costs must come 
out of the corpus and valid accumulations, and 
the subsequent accumulations rateably. 

For the personal representatives of the heir 
it was contended, that the costs of the suit 
should be paid out of the proceeds of the valid 
accumulation as the primary fund, upon what 
Was contended to be the intention of the Lord 
Ciiancellor in Eyre v. Marsden, 4 Mylne & 
Craig, 231 ; it was argued, that in Elborne v. 
Goode, the Vice-Chancellor of England pro- 
fessed to follow Eyre v. Marsden, but decided 
in direct opposition to that case. He ordered 
|;he costs to be paid out of the corpus and valid 
accumulation, as one fund, and the subse- 
quent accumulations, as another fund, rate- 
ably ; but in Eyre v. Marsden, as appeared by 
the registrar’s book, there was no apportion- 
ment of the general costs of the suit between 
the respective funds, but the general costs were 
directed to be paid out of the fund coming to 
the residuary legatees, i, e,, out of the corpus 
and the accumulations within the 21 yeans ex- 
clusively j and it was argued that this was 
what the Lord Chancellor intended appeared 
from his observations in Christian v. Forster, 
i Phill. 164. « It was likewise contended, that 
in this case an. additional reason existed for 
throwing the costs upon the corpus, in the fact, 
that it consisted entirely of the proceeds of real 
estate, and the corpus of real estate is applicable 
before the rents, which are applied only in the 
tevent of the corpus proving deficient. 

The Solicitor-General observed, that the 
Order in &yre v. Marsden, as drawn up, was 
not in accordance with Lord Cottenham’s 
^IZdgmeut. 

Te?nple remarked, that the minutes of Lord 
Cottenuam’s order were settled with great care 
by Mr, Treslove. 

The Vice-Chancellor said, that he considered 
Lord Cottenham decided in Eyre v. Marsden 
as the Vice-Chancellor of England in Elborne 
V. Good supposed him to have done, and that 
the question of costs was rightly decided in 
l^borne v. Good. He should, however, make 
W same declaration in the present case that 
the Lord Chancellor made in Eyre v. Marsden, 
li that the costs were to be paid out of lie 
Hjeoaeral estate, mcluding the vsSid 
tioue ,; and he should leave it to the parties to 
ivork 011 ^ that declai^^ 


Court of Comtuoti 

Corden v. The Umversal Gaslight Company. 

Trinity Term, 1848. 

JUDGMBNT AGAINST JOINT-STOCK COM- 
PANY. — EXECUTION AGAINST SHARE- 
HOLDER. — NOTICE UNDER 7 & 8 VICT. 
C. 110, 8. 68. 

A notice m the alternative under the pro- 
‘ visions of ihe7 ^ S Viet. c. 110, s. 68, of 
an intention to apply to the Court or a 
judge for a rule or summons for the issuing 
of execution against a former shareholder 
of a joint-stock company, is exhausted by 
the taking out of a summons before a judge 
at chambers, and does not warrant a subse- 
quent original application to the full 
Court. 

A RULE had been obtained, calling upon a 
former shareholder of the Universal Gaslight 
Company, to show cause why execution should 
not issue against him on a judgment ol^tained 
in an action against such company, under the 
provisions of the 7 & S Viet. c. 110, ss. 66 & 
68 . 

Talfourd, Serjeant, showed cause, and ob- 
jected to the sufficiency of the notice which 
had been given under the proviso in the 68th 
section. It recited the obtaining of the judg- 
ment against the company, and that the plain- 
tifi* had with due diligence, but unsuccessfully, 
endeavoured to obtain satisfaction of such 
judgment out of the property and effects of the 
company. It then next recited that the party 
now proceeded against, and seven other per- 
sons whose names were mentioned, “ some or 
one of you were respectively shareholders or 
a shareholder in the said company at tlie time 
when the contract or engagement with the 
above-named plaintiff, for which the said judg- 
ment was obtained, was entered into, or be- 
came shareholders or a shareholder, during the 
time that the said conti*act remained unexe- 
cuted or unsatisfied, or were respectively share- 
holders or a shareholder at the time the said 
judgment was obtained,” and then proceeded ; 
‘^Now we do hereby give you notice that upon 
the expiration of 10 days from the date of the 
service of this notice upon you, some or one 
of you, Qr as soon after, &c. a motion will be 
made in her Majesty’s Court of Common 
Pleas, or an application to one of the judges 
thereof, for a rule or summons, calling upon 
you, some or one of you, to show cause why 
execution should not issue against you, some 
or one of you, upon the same judgment, until 
the same shall be satisfied. Dated,” &c. The 
first objection was that throughout the notice 
was in itself uncertain. It did not state the 
exact character in which the party was sought 
to be made liable, and it was uncertain against 
wluch of the parties named, and where *it was 
intended to proceed. Consistently with its 
terms, one person might be proceeaed against 
iO days afit^ service onanother. {Wilde, C. 
Hie time, the place, wd the perso]j^ to he pro- 
ceeded all left uncerttim] A to* 
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ther objection was, tbat it appeared upon an 
‘ affidavit of tbe i>artj proceeded against, that 
since the notice a summons had been taken out; 
before a judge at chambers, and dismissed upon 
the hearing, the learned judge declining to 
make any order. The notice therefore was 
^hausted. 

Phipson was heard in support of the rule. 

Wilde, C. J. The last objection is decisive of 
the present application. The legislature has 
thought fit to require that before an application 
. like the present, which is to have the effect of 
final judgment, can be made, the party sought 
to be charged shall have 10 days^ notice, the 
party applying having the option of going be- 
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fore a judge at chambers. Here a notice has 
been given of an intention to apply either to 
the court or a judge, and the latter course hav- 
ing since been taken, and the matter disnussed 
by the judge, the party might reasonably sup- 
pose that the notice had p^onned its office, 
and could no longer be acted upom 1 think 
the notice was exhausted, and therefore, as the 
present is an original application and not by 
way of appeal from the judge at chambers, it 
seems to me the present applicant has failed to 
show that he has given 10 days^ notice of the 
motion now before the court. 

Coltman,, J., Maule, J-, and Cresswell, 
concurred. — Rule discharged with costs. 
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ANNUITY. 

Memorial.— > Consideration . — ^Tlie plaintiff had 
advanced to the defendant several sums, 
amounting to 5,000/., less the sum of 250/., 
which C., the agent of both parties, improperly 
retained without the authority or knowledge of 
the plaintiff; and C. received five bills of ex- 
chfl^ge accq>ted by the debtor, to the amount 
of 5»000/., by way of security ; the dates of iim 
bills did &<^ exactly cacirespoi^ with the dates 
of the advances, nor were the advancea in the 
exact euoBw for which the bSla were 
Tkm plainliff accepted an 


fendant, in satisfaction of the bills and the 
5,000/. secured thereby. The memorial under 
the title Consideration, and how paid,” was 
to this effect : — 5,000/, made up of five several 
sums of 300/., 200/., 2,000/., 1,500/., and 1,000/., 
previously lent and advanced by the plaintiff 
to or for the use of the defendant and E. J. L., 
and owing to the plaintiff on security of five 
several bills of exchange drawn by E. J. L., 
upon and accepted by the defendant, and in- 
dorsed by E. J. L., the said consideration being 
paid or satisfied by the consideration of the said 
bills ; and a release by the plaintiff of the defend- 
ant and E. J. L. from the sum secured thereby, 
and interest : Held, tliat the memorial, as re- 
quired by the 55 G. 3, c. 141, was sufficient; 
for that It is not necessary, in the case of ex- 
isting by-gone debts, to^state when and how 
each sum constituting the debt was advanced. 
Hall V. Lack, 1 Exch. R. 300. * 

Case cited in the judgment : Kelfe v. Ambrose, 
I T. R. 551. 

ASSUMPSIT. 

Allegation of special damage. — In an action 
for assigning the lease and fixtures of cenam 
premises pursuant to an agreement, 4he plaintiff 
alleged in his declaration that he had been 
necessarily put to great expenses.” The 
held that it was competent for the plaintiff under 
that allegation to give evidence of chargee which 
he had become liable to i>ay to an attorney, and 
a value for work done in respect of the premises 
in question, although the charges were not 
paid at the time the action was commeuced. 
Richardson v« Chassen, 34 L. Q. 383. 

BILL OF EXCHANGE. 

1. Bankruptcy of drawer. — E^tO]^el.—In m 
action by a oonajide indorsee, agsumt the ac- 
ceptor, of a bill of exchange, the defondant is 
estopped from pleading that the drawer and 
first mdorser was an uncertifieuted bankrupt 
when the acceptance vai tfiinnu Sraithwaiie 
V. Gardiner, 8 Q. B. 473. 



CasM ^ited in t]b« judgment : Pitt v. Chapjxelow:, 
is S*. & W. 616; Kitchen v, Bartach, 7 Bast, 
53. 

^ Iridorsement, —JDelivp^ng, •^Mxecuter • — * 
H. indorsed a promissory note* but did not 
deliver it. After the deatn of H. his executor 
delivered the note to the plaintiff : Held, that 
the plaintiff had no title to sue on the note. 
Bromage v« hhyd, 1 Exch. R. 32. 

3* Bight of payee upon lost MIL — ^The payee 
of a negotiable bill of exchange, having lost it, 
cannot, without producing it, maintain an action 
for the recovery of its amount against the ac- 
ceptor upon its arriving at maturity. Drawer 
of bill of exchange pa 3 rable to his own order v. 
acceptor. Plea, that after acceptance, and be- 
fore action, pl^ntiff lost the bill, and that it 
still remains lost, and that plaintiff was not 
then, nor now is, the holder or possessor of it. 
Replication, that the bill had never been in- 
dorsed, nor was it transferable by delivery, or 
capable of being enforced or put in suit against | 
defendant 1^ any other person than plaintiff; 
that plaintiff, up to the commencement of the | 
suit, was alone entitled to be the holder, and j 
to receive the amount of it from defendant, of 
which defendant at the commencement of the 
suit had notice : Held, on demurrer to the re- 
plication, that defendant was entitled to judg- 
ment. Jtamuz V. Crowe, 1 Exch. R. 167. 

Case cited in the judgment; Hansard v. Robin- 
son, 7 B. & C, 90. 

4. Notice of dishonour,— A declaration by 
indorsee against drawer of a bill of exchange, 
averred, by way of excuse for want of notice of 
dishonour, that C. F. accepted the bill for the 
accommodation of the defendant ; and that at 
the time of making and accepting the said bill, 
and from thence untj] and at the time when 
the same was so presented for payment, C. F. 
had not any effects of the defendant, nor had 
he received any consideration for the accept- 
ance or payment of the said bill, nor had the 
defendant sustained any damage by reason of 
his not having had notice of the non-payment 
thereof : Held, on motion in arrest of judgment, 
that it was not necessary that the declaration 
should deny that the drawer had any reason- 
able expectation when he drew, or during the 
currency of the bill, that he would have assets 
time of its maturity in the hands of the 
drawee. 

The reasonable expectation of assets entitles 
to nbtice only on the ground that the drawer, 
under the circumstances which raise that ex- 
pectation, may be damnified ; to allege, there- 
fore, that he has sustained no damage, removes 
the ground on which the necessity of notice 
arises. 

And there is no distinction in this respect be- 
^een a bill of exchange and a banker’s cheque. 
Thomas v. Fenton, 5 D. & L. 28. 

Ga^ cited in the judgmenU Kemble v.. Mills. 1 
M. &W.764. ^ 

OF LADINGv 


nvmiAh 

Eccleeiaetkat Court:^Vp6n a ^ecial case 
stated aft to the right iif the plaintiff, as rector ' 
of the parish of St. ^ai^Iebone, and minister 
of the new church of that parish, to recover 
certain fees alleged to be due for the burial of 
certain paupers Hn the new burial-ground of* 
the parish, it appeared that^ in 1733, the then 
minister or rector of the ^Hah, and the pa- 
rochial authorities, referred to a third person 
the settlement of the minister's fees, and a 
table was accordingly prepared by the referee. 

From that time down to 1838, a fee of Is, fid. 
was paid by the parish officers to the minister 
or rector of the parish for the burial of a 
pauper in any of the cemeteries of the parish. 
By the stat. 51 G. 3, c. 131, (A. D. 1811,) the 
vestrymen of St. Marylebonc wese empowered 
to purchase land for erecting a new church and 
new chapels, and making a new burial-ground. 
By section 35, Dr. H., the then rector, and his 
successors, were declared to be ministers of 
the new church, and the patron of the living 
was empowered to » appoint successively mi'- 
nisters of the new church, who were to enjoy 
such oblations, mortuaries, glebes, titties, 
profits, and ottier ecclesiastical dues, as the 
present minister ought to have. Power was 
also given to Lhe patron to appoint a minister 
to officiate in burying the dead in the new 
burial-ground, but no person was appointed in 
pursuance thereof. By section 49, the vestry^ 
men were empowered to settle the rates and 
fees for burial in the new burial-ground, and 
to alter and amend the same. By section 50, ; 
they were prohibited from reducing the burial 
fees below the amount then payable for burials 
in the parish. By section 71, they were em- 
powered to borrow 150,000Z. on the credit of 
the rates and' burial fees, and to assign any 
portion of such rates or fees to the persons 
advancing the money. In pursuance of the 
act, the vestry, in 1835, settled a table of fees, 
of which an item was, — “ Paupers from the 
workhouse, 2s. 6d. ; ” and from that time the 
sum of ] s. 6d. has been paid to the rector, and 
1^. to the clerk and sexton, on such burials. 
The burial service has not been performed by 
the rector or any of his curates, but by the 
reader of one of the new chapels. 

Held, Ist, that upon this statement no fee 
was shown to be due to the plaintiff, either 
by custom or by virtue of the act of parlia- 
ment; 2ndly, that, if such fee were due, it 
must be recovered in the Ecclesiastical Court. 
Spry v. Gallop, Ifi M. & W. 7l6. 

Cases cited in the judgment: Andrews v. Caw- 
tbome, Dean of Exeter’s case,' 6 M. 6c W. 639 1 
Andrews V* Smith, 3 Keb* 327. 

CARUISR. 

(1 . 

Non^Uvery mthim rmiojuAh 

'The phuntiflf aent goods by the 

defendantSi ca»ien^ to be-^kSiveted in Beafdl^' 
on a Ihnndeyria' be teadjr for the ’ 

market on* S«tnvdar> but dbi 'not giro notion 
tb^ctlMf iWere eent ; oh that - 
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day his clerk proceeded there ; and owing to 
the non-delivery of the goods, till |he Monday 
followings lie removed them to another place 
for sale : H^td,in an action for the non-deUvery 
oFlfhe goods within a rj^sonable times that the 
eapenses so incurred might be given by the 
wy as damages. JBtack v. Bawendak, I Exch. 

K. 410. 

CHAKTSlUPAItTY* 

1. During Me coyote.''— -Plaintiff and de- 
fendants i^eed by charter-party that a ship, 
then at Liverpool of which the plaintiff was 
masters shoulds with all convenient speeds be 
made readys and should at JL.s receive and load 
from the charterers’ agents a full cargOs and 
being so loadeds should proceed to Stettin and 
deliver the sames and so end the voyage, re- 
straints of princes, &c., during the said voy- 
age, always mutually excepted and the ship 
was to be loaded at L. without detention ; and 
defendants thereby agreed to load the vessel at 
jL., as in the charter-party stated, with the said 
ca^o at Xi. 

On general demurrer to a declaration in as- 
sumpsit, assigning for breach of the above agree- 
ment, that defendants did not load the ship at 

L. without detention, but detained her at L. an 
unreasonable time, (not negativing restraints 
orprinces, &c*) i Htld^ that the exception as 
restraints of princes, &c. was applicable only 
after the ship quitted Liverpool, brow v. Falk, 
8 Q. B. 467. 

2. Time of vessel sailing. — Warranty . — ^To 
an action for not loading a vessel iii pursuance 
of the terms of a charter-party, the defendant 
pleaded, setting out the whole of the charter- 
party, which stated, that it was agreed between 
the plaintiff, original charterer of the good 
ship or vessel called the Dove, A. 1, of the 
measurement of* 149 tons, or thereabouts, now 
at sea, having sailed three weeks ago, or there- 
abouts,^^ and the defendant, that the ship being 
tight, staunch, &c., should proceed to Mar- 
seilles, (after having delivered her cargo at 
Genoa,) and there Toad certain goods of the 
defendant, and therewith proceed to a safe port 
in the united kingdom, calling at Cork or Fal- 
mouth for a certain rate or freight ; 30 working 
days to he allowed, Sundays excepted. The plea 
then averred, that time was an essential and ma- 
terial part of the contract; the probable situation 
of the vessel, with reference to the date of her 
sailing, and the object of her vovage, was also 
an essentid and material part of the contract, 
and that, in point of fact, at the time of the 
making the charter-party, the vessel had not 
sailed three weeks, but a materially and un- 
reasonably later time, of which the defendant 
had no notice or knowledge, for which cause 
the defendant neglected and refused to load the 
vessel j Held, that the timie at which the vessel 
sailed was material^ that that statement in the 
charter-party amounted to a tnurranty, and that 
the defenda^ was entitled to retain his verd^ 
upon the pl^ on motion fbr judgment 

veredikto* 9k, dmt 

the averment that the plniiiliilt^. knew the timej 


the tesdel sailed was immaterial. OUive v. 
Booker, 1 Exhh. R. 416. 

Case cited in the judgment: Glahobm v. Hays, 9 

M. & G. 257 ; « Stott, N. H. 471. 

GONS10£BATtON, 

Past cohabition, — woman declared in as* 
sumpsit against a man, averring that defendant 
had seduced and debauched plaintiff, and in* 
duced her to cohabit with him, whereby she 
had been injured in her character, and deprived 
of the means of procuring an honest livelihood; 
that the two had agreed to discontinue the 
immoral connexion and live apart: and that 
defendant, as a compensation tor the injury^ 
and in consideration of the premises, under- 
took to pay plaintiff a yearly sum towards her 
maintenance ; which he had failed to do. 

Held, a bad declaration, as disclosing no 
legal consideration for the undertaking. Beau- 
mont V. Reeve, 8 Q. B. 483. 

Cases cited in the judgment; Binnington T. 
Wallis, 4 B. & Aid. 650; Jennings v. Brown, 
9 M. & W. 496 ; Eastwood v, Kenyon, 11 A* 
& £. 438 ; Wennail v, Adney, 3 B. & P. 249, 
note (o). 

See Annuity, 

CONTRACT. 

Letters. — Stamp. — Where a contract is con- 
tained in letters, it is sufficient if one of the 
letters bear a 1/. 15s. stamp, although, on the 
part of one of the contracting parties, the 
letters are written and signed by an agent* 
Grant v. Maddox, 15 M. & W. 737. 

CORPORATION. 

Seal. — Adoption of contract. — If work be 
done for a corporation, for purposes connected 
with the corporation, under a verbal order, and 
accepted and adopted by tfienii they cannot, in 
an action to recover the price, qbject that no 
order was given under seal. Sanders v. St. 
Neot*s Union, 8 Q. B. 810. 

^ BLECTtVE FRANCHISE. 

Refusal of vote at the poll. — Returning officer. 
— ^Where the returning officer at an election for 
a member of parliament, without any malicious 
motive and not wilfully, refused to ^eive the 
tendered vote of the plaintiff, whose name duly 
appeared on the register of voters, and who a n- 
swered in the affirmative the questions directeB^ 
to be put by act of parliament, but who really 
was not properly qualified to vote : Held, that 
the plaintiff could not maintain an action on 
the case against such returning officer for so 
refusing. Price v. Belcher, 35 L. O. 180. 

GUARANTEE. 

Forbearance. — A declaration stated, that L. 
made his promissory note payable to the plaiO* 
tiff; that the note being in the pkititiff^ ntods 
over due and unpaid, in oonsidergfion %hat the 
plaintiff would forbear and give time to li. for 
payment of the note, to wit, /on a rimsonaAfe 
time, the defendant promised to ray the note> 
in; case L. should inafce^ defalk, it then al- 
Icgied that L. made default, and thet defendant 



986 CWl# qf Oqhmhwi Laiff ^ 


did'nM pay the aanount of tho note* Floa^ non 
assumpsit. At the trials it appeared that the 
pendant, having agreed to guarantee the pay- 
ment of the note by L., indorsed on the back 
thereof ns follows : — I guarantee the payment 
of the within note by L., the maker, on the 2nd 
November next.” On that day, the note being 
due and dishonoured, the defendant aigned 
the following memorandum, addressed to the 
plaintiff : — Sir, — I request you will hold over 
the promissory note in your fevour, of Z/., 
dated 3l8t July, 1844, for 200Z., at 3 months, 
and in consideration of your so doing, I under- 
take to continue in all respect my guarantee of 
the same HeMy that the guarantee was de- 
fective ; also that there was no evidence to sup- 
port the declaration. 

Sembhy that the declaration was bad, in 
stating the consideration to be forbearance to 
erne for a reasonable time. Semple v. Pink^ 1 
Exch. K. 74, S. C. ; 34 L. O. 547- 

IMPRISONMENT. 

1. Joint trespass ^ — Assessment of damage . — 
Where two persons are jointly sued for false 
imprisonment, one of whom has acted from 
improper motives, the damages ought not to 
be assessed with reference to the act and mo- 
tives of the most guilty, or the most innocent 
party, but the true criterion of damage is the 
whole injury which the |)laintiff has sustained 
from the joint act of trespass. Clark v. Newsamy 
1 Exch. k. 131. 

2. Refusing to discharge j)arty committed for 
contempt. ~Malice . — The plaintiff was in cus- 
tody under an attachment from the Court of 
Chancery, for non-payment of costs to a plain- 
tiffin a suit in equity, the defendant in this 
action. After the costs were paid, the solicitor 
of the plaintiff in eqpity, (the now defendant,) 
refused to give an order to the slieriff to dis- 
charge the piaintiff, saying, Let him go to 
Court to purge his contempt.” Ibe judge in 
equity discharged him on motion : Held, that 
no action was maintainable for refusing Jo give 
the order to the sheriff and thereby prolonging 
the plaintiff’s imprisonment, except on proof 
of express malice. Moore v. Guardner, 16 
M. & W. 595. 

Cases cited in the judgment ; Hounafield t. Drury, 
11 A. 5c E. 98; De Medina v. Grove, l5 Law, 

" J.,aB*284. 

INDEMNITY BOND. 

Bastard, — ^To an action of debt on a bastardy 
bond of indemnity, the defendant pleaded that 
the child was above the age of 19; that the 
defendant was willing and able to maintain 
the child; that when remested the plaintiffs 
refused to deliver the child into the care and 
rastody of the defendant ; and that the plain- 
tiibs were damnified by their* own volnntary act. 
Replication traversing the request of the de- 
isndant. Verdict for the defendant. 

HMy on motion to enter judment non oi- 
aimts neredictOy that the facts disclosed in the 
plea afforded a good defence to the action^ and 
ihowild ffiat the expense sought to be reeovered 


was incurred by the vohintajy act of the plaui« 
tiff. Bournes v. Blursiy 34 L. O. 359* 

INFANT. 

.1. Batification of prormss, — ^Any written in- 
strument simed by the party, which, in th6 
case of adims, would have amounted to the 
adoption of the act of a party acting as agents 
will, in the case of an infant who has attained 
his majority, amount to a ratification. Harris 
v« Wally i Jl^ch. R. 122. 

2. Assumpsit, by indorsee against indorser of 
a bill of exchange, with counts for money lent^ 
&c. Plea, infancy. Replication, that the de- 
fendant, sifter he became of age, by memo- 
randum in writing signed by liim, ratified and 
confirmed the contracts and promises. Issue 
thereon. The defendant, after he became of 
age, wrote to the plaintiff the following letters ; 

I should feel particularly obliged if you would 
arrange to keep the bills back for a little time, 
as my late brother’s executors have lost their 
mother and only sister lately, and which pre^ 
vents them from settling with you. The money 
will be shortly paid, say 2,000/.” The bills 
drawn out by Mr. B. and me, and my accept* 
ances, one for 1,500/. and the other for 500/., 
due on the 1st January last, will most likely be 
settled shortly, and would have been settled 
before, had not a sudden accident occurred, 
which prevented their being paid/’ I beg tq 
inform you that I have this day forwarded your 
letter to Messrs. H. I cannot tell you about 
the time when they will be settled, as I have 
not the money myself, and as I have told you 
before, I have left it entirely in their hands.’' 

1 received your letter yesterday, and am sorry 
to find that you are not contented with the 
letter I gave you when you were at my house, 
some short time ago. I have heard from the 
Messrs. H' yesterday, and they said they had 
written to Dublin, to arrange the whole thing. 
I therefore beg that you will immediately see 
and inform Mr. L., who I have heard from this 
day, of it. It is not a bit of use writing these 
sort of letters, as payment will not be made any 
the sooner for them. What I tell you is per- 
fectly correct, and the matter will be settled 
shortly ; ” Held, that the letters were a ratifica- 
tion of the defendant’s promise made during 
infancy. Harris v. Wall, l Exch. R. 122. 

Cases cited in the judgment : Ooben v. Armstrong, 
1 M. & Sel. 724; Hartley v. Wharton, 10 A. & 
£• 934. 

INFERIOR COURTS. 

Liability for trespass of plaintiff, — Where it 
is the required course of proceeding of an In- 
ferior Court, on a verdict being found therem> 
for the judges of the Court to issue execution 
for the defendant in case of non-payment, and 
levy the amount, the fact of the plaintiff bring- 
ing his plaint in the Inferior Court, and, not 
counteraianding the execution, renders him 
liable in trespass for the seizure, unless he 
justify under tko process of the Inferior Court* 
Crooflier V. LatAam, M* & W 

[Tfae remainder of this Section irill he 
in our next Numbei^.} i 
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ADMINISTRATION OF JUSTICE BY 
MAGISTRATES OUT OF SESSIONS. 

1 1 & 12 ViCT. c. 42 . 

Thi^ statutes carried through parliament 
by the Attorney-General, for facilitating the 
performance of the duties of justices of the 
peace out of Sessions, (11 & 12 Viet. cc. 42 
& 43,) which come into operation on the 
2nd October proximo, are framed upon a 
principle which cannot fail to secure general 
approvfih The design appears to be to 
consolidate the* law, and to comprise in one 
statute all the enactments with reference to 
the duties of a justice in respect to persons 
charged with indictable offences, whilst the 
second statute relates to the duties of jus- 
tices with respect to summary convictions 
and orders. Forms are given in the sche- 
dule to the acts, but it appears to be in- 
tended that these forms should be altered 
and modified, so as to adapt them to the 
various circumstances which may arise, — a 
discretion the exercise of which, however 
convenient, will be attended witli consider- 
able responsibility, undertaken by 

persons not familiar witlR the construction 
of legal documents. No doubt, mtiny im- 
portant questions of construction, as well as 
other obvious difficulties, must arise upon 
the provisions of these statutes, to the bene- 
operation of which we should have 
looked forward more confidently, had a 
simple, speedy, and satisfactory mode been 
pointed out for the adjustment of such 
questions. It is no disparagement to the 
mimstraey of the kingdom to say, that in 
^vox- XXXVI* No. 1,071. 


fthc performance of duties partaking of a 
judicial character, they shoufll be subject to 
the suyiervision, and assisted by the legal 
knowledge and experience of the judges of 
the Superior Courts. In this respect the 
acts now under consideration appear to be 
I defective. Some considerable time must 
i necessarily elapse after these measures take 
I effect before their practical merits can be 
fairly tested. It is to be hoped they will 
; realise the intentions with which they were 
: framed, and satisfy the expectations of that 
important and valuable body of men, whose 
direction and guidance is their more imme- 
diat(j object. To form an accurate estimate 
of the scope and bearing of these enact- 
ment.5, as well as of the precision, concise- 
ness, and sufficiency of the several clauses, 
would require, not only , an attentive perusal 
of the new statutes, but a familiar acquaint- 
ance with the provisions of the vayous acts 
which have been affected or repealed by the 
recent acts, and a comprehensive knowledggj^ 
of the whole system which the present 
statutes are meant to supersede. In dis- 
cussing a subject so extensive and compli- 
cated, a commentary upon detached portions 
would probably not be -useful, nor altogether 
intelligible. We preftr, therefore, submit- 
ting, in the first instance, as copious a sum- 
mary as our limits will allow, of the various 
clauses of tliese acts, the extent of wlfich 
precludes their publication without abridg- 
ment, and reserving for a future period the 
remarks which the perusal suggests. 

We commence with the Act to facilitate 
the performance of the Duties of Justices of 
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the Peace out of Sessions, with respect to 
Persons charged with Indictable Qifences/* 
and which is cited as the 11 & 12 Viet, 
c. 42. 

Sect. 1. enacts. That a justice of the peace 
may ^rant a warrant or summons to cause any 
person to be brought before hhn, where a 
charge or complaint is made, that such person 
‘'has committed or is suspected to have com- 
mitted, any treason, felony^ or indictable mis- 
demeanor,^’ within the limits of such justice; 
or where the ofience is committed out of the 
jurisdiction, hut the person guilty or suspected 
resides within such jurisdiction. The justice 
is empowered in all cases, if he shall think fit, 
to issue a summons instead of a warrant in the 
first instance ; but if the summons be not 
ob^ed, then a warrant may be issued. 

Sect. 2. Wlien an indictable offence is com- 
mitted on the high seas, or beyond the seas, 
for wWch an indictment may be preferred in 
this kingdom, the person charged or suspected 
ma)r be arrested under a warrant issued by a 
justice having jurisdiction where the offender 
or supposed offender resides or is. 

Sect. 3. Where an indictment shall be 
found, against any person at large, the clerk of 
indictments, oAjlerk of the peace at sessions, 
upon application of or on behalf of the prose- 
cutor and payment of is., if the accused shall 
BQt have appeared and pleaded, shall grant a 
certificate of such indictment having been found, 
and upon the production of such certificate, to 
any justice for the place in which the offence is 
alleged to be committed, or in which the ac- 
cused resides or is, such justice may issue his 
warrant to apprehend such person, and upon 
his apprehension may commit him for trial 
or admit him to bail. If the person indicted 
be already in priso^ for another offence, the 
justice may order him to be detained until re- 
moved by w^it of habeas corpus for the pur- 
pose of being tried upon the said indictment, 
or otherwise removed or discharged by due 
course of law. , 

Sect. 4 gives power to a justice to issue 
any warrant on a Sunday. 

Sect. 5. Justices for adjoining counties, &c. 
majr act as such for one county, &c. while re- 
siding in uiother, and all acts of such justices, 
&c, to be valid., Constables apprehending 
r>f%nders in one such county may take them 
before such justice in the adjoining county if 
he act as a justice in both. 

Sect. 6*. Justices for a county may act for 
it in an adjoining city or place of exclusive ju- 
risdiction, but this is not to. give power to stich 
justices to act in any xnatters arising within the 
place of exclusive jurisdiction. 

Sect. 7 is intended for the removal of 
doubts as to the powers given to justices, in de- 
tached parts of counties, under the 2 & 3 Viet. 

C. 82. 

. Sect. 8 enacts^ thatwheu a charge'or com- 
plaint is made of an indictable offence, if it bt 
to issue a wa.f^ant» the ; in fornaatiois 
nust be in writing and on oath ; but wbere&t 
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is intended to issue a summons instead of a 
warrant in the first instance, the information 
need not be in writing or bn oath. It expressly * 
[ provides that no objection shall be allowed tp 
I such information for ahy defect in substance 
or form, or for any variance between it and the 
I evidence adduced before the justice. 

Sect. 9 enacts, that upph such information 
or complaint being laid, the justice receiving 
the same m^, if he think fit, issue a summons 
or warrant lor the appearance of the person 
charged, either before him or any other justice 
for the same county. The summons is to be 
served by a constable or other peace officer, 
either personally, or at the last or most usual 
place of abode of the person to whom it is ad- 
dressed, and if the party summoned do not 
attend, the justice may issue a warrant to com- 
pel attendance, and no objection is to be allowed 
to any such summons or warrant, for any de- 
fect in substance or form, or any variance bei- 
tween it and the evidence ; but if the party 
charged shall appear to be misled by the vari- 
ance, the justice may adjourn the hearing, and 
either remand the accused or admit him to 
bail. 

Sect. 10 provides, that the warrant to ap- 
prehend parties shall be under the hand and 
seal of the justice, and that it may be directed 
to any conkable or other person by name, and 
shall state shortly the offence on which it is 
founded, and name or otherwise describe thp, 
offender. The warrant may be executed within 
the jurisdiction of the justice issuing the same, 
or in case of fresh pursuit in the next adjoining 
county or place, within 7 miles of the border of 
such first-mentioned county, without having 
such warrant hacked. No objection to be 
taken to the form or substance of such war- 
rant, or as to variance, &c., as in the last pre- 
ceding section. 

Sect. 11 contains regulations as to the 
backing of warrants, so important that we copy 
the section verbatim : — “ That if the person 
against whom any such warrant shall be issued 
as aforesaid shall not be found within the juris- 
I diction of the Justice or justices by whom the 
same shall be issued, or if he shall escape, go 
into, reside, Or be, or be supposed or suspected 
to be, in any place in England or Wales out of 
the jurisdiction of the justice issuing such war- 
rant, it shall and may be lawful for any justice 
of the jyeace for the county or place into which 
such person shall so escape or go, or in which 
he shall reside or be, or be supposed or sua-^ 
pected to be, upon proof alone being made on 
oath of the hand-writing of the justice issuing 
such warrant, to make an indorsement on such 
warrant, signed with his name, authorizing the 
execution of such ^varrant within the jurisdic- 
tion of the justice making such indorsement, 
and which indorsement shall be sufficient 
authority to the person bringing such warranty 
and to all other persons to whom the same tvaa 
originally directed, and also to all constable* 
and- other peace offieera of* the county or place 
where such warrant sWfil ba so inaorsed, t6 
the same in such other county or place*. 
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{ibii to carry the person against whom such 
warrant shall have issue4» when apprehended^ 
before the Justice and justices of the peace who 
fiwt issued the said warrant, or before some 
other justice or justices of the peace in and for 
the same county, riding, division, city, liberty, 
bbrougb, or place, or before some justice or 
county, &:c., where the offence 
V?^d warrant mentioned appears therein 
♦S; been committed: Provided always, 
that if the prosecutor, or any of the witnesses 
upon the part of the prosecution, shall then be | 
in the county or place where such person shall 
have been so apprehended, the constable or 
other person or persons who shall have so ap- 
prehended such person, may, if so directed by 
the justice backing such warrant, take and 
convey him before the justice who shall have 
80 backed the said warrant, or before some 
other justice or justices of the same county or 
place; and the said justice or justices may 
thereupon take the examinations of such pro- 
secutor or witnesses, and proceed in every 
respect in manner hereinafter directed with 
respect to persons charged before a justice or 
justices of the peace wiln an offence alleged to 
have been committed in another county or 
place than that in which such persons have 
been apprehended/^ 

Sect. 12. English warrants may be backed 
in Jreland, and vice versa, in the event of 
parties escaping ; and warrants so indorsed to 
be valid. 

Sect. 13. English warrants may be backed 
in the Isles of Man, Guernsey, Jersey, Alderney, 
or Sark, and vice versa. Warrants so indorsed 
to be valid. 

Sect. 14. English or Irish warrants may 
be backed in Scotland# Warrants so indorsed 
to be valid. 

Sect. 15. Scotch warrants may be backed 
in England or Ireland. Warrants so indorsed 
to be valid. 

Sect. 16. Power to justices to summon 
witnesses to attend and give evidence : if such 
summons not obeyed, a warrant may be issued 
to compel attendance, and in cestain cases a 
warrant may be issued in the first instance. 
Persons appearing on summons and refusing 
to be examined may be committed. 

Sect. 17 provides as to the examination of 
witnesses. The justices to administer an oath 
or affirmation, and the depositions of persons 
who have died or who are absgnt may, in cer- 
tain cases, be read in evidence. 

Sect. 18. After examination of the witnesses 
the justice is to read depositions taken against 
him to the accused, and caution him as to any 
statement he may make, and inform him that 
he has nothing to hope or fear from either pro- 
mise or threat. 

Se(!t. 19 that the place where ex- 

^imin^ion.is taken is not to be aeemed an open 
Court, and no person tp remain without consent 
or permission of the joatice. 

Sect. 20 gives power to justice to bind over 
the jprosectitors and witnesses by recognizances. 
Sucti recognizances, depositions, &c, to be 


transmitted to the Court in which the trial is to 
be had, and witnesses refusi^ to enter into 
recognizances may be committed 

Sect. 21 authorises the justices to remand 
the accused from time to time, not exceeding 
eight days, by warrant, or if the remand be for 
three days only by verbal order. It also pro- 
vides, that parties accused may be admitted to 
bail on the examination being adjourned, and 
enacts that if the party so admitted to bail does 
not appear upon his recognizance, the justice 
may transmit the same to the clerk of the 
peace. 

Sect. 22 provides, for the case of a person 
apprehended in one county on charge of an of- 
fence committed in another. Such person may 
be examined in the former county, and if evi- 
dence be deemed sufficient may be committed 
to prison. If the evidence be insufficient, the 
accused may be brought before some justice in 
the latter county ; and a provision is made for 
the payment of the expenses of conveying the 
accused into the proper county. 

Sect. 23 defines the power of a justice to 
admit to bail persons charged with felony and 
misdemeanors, either before or^ after commit- 
ment for trial. Where an accused person in 
custody is admitted to bail by a justice of the 
peace other than the committing justice, the 
recognizance is to be transmitted to the com- 
mitting justice. No bail is to be taken in cases 
of treason but by order of a Secretary of State, 
or by the Court of Clueen’s Bench, or a judge 
thereof in vacation. The section also provides, 
as to the form of recognizance, in cases of mis- 
demeanor where the defendant is entitled to 
traverse to the next Assizes or Sessions. 

Sect. 24 enacts, that when a justice admits 
to bail after commitment, Ij^ shall send a war- 
rant of deliverance under hand or seal, to the 
keeper of the prison, who shall forthwith dis- 
charge the person so admitted to ball, if he be 
detained for no other offence. 

SecJ;. 25 declares, that if after hearing all 
the evidence offered against the accused, the 
justice shall be of opinion that it is not suffi- 
cient to put such accused party on his trial for 
any indictable offence, he shall be discharged; 
hut if the justice shall be of opinion^that the 
evidence is sufficient to put the accused on his 
trial, he shall be committed by warrant for tria^^^ 
or admitted to bail. 

Sect. 26 contains regulations for conveying 
prisoners to gaol, and provides for the^payment 
of costs incidental to such conveyance. 

Sect. 27 provides, that at any time after the 
examinations have been completed, and before 
the first sitting of the Court -^at which the 
prisoner is to be tried, he shall be entitled to 
nave copies of the depositions on which he has 
been committed or bailed, paying for the same 
not more than three-half-pence per folio. 

Sect. declares, that the forms in the 
schedule to this act contained, or forms to 
the same or the like effect,* ' shall be deemed 
valid. - 

Sei^t. 29 provides, that the metropolitan 
police magistrates, and stipendiary magistrates 

X 2 
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its other place^ may act alone ; and that no- 
thing shall alter or affect in any manner the 
powers and proviftions contained in the acte 10 
Geo. 4, c. 44 ; 2 & 3 Viet. c. 71 ; and 3 & 4 
Viet. c. SAf reapectively. 

Sect. 30 provides, that the lord mayor or 
any alderman may act alone, and that this act 
shall not interfere with the provisions of the 
City of luondon Police Act, 2 & 3 Viet. c. 94. 

Sect. 31 merely provides, that the chief 
magistrate at Bow Street may be a justice for 
Berkshire without qualification. 

Sect. 32 declares, that the act is to extend 
to Berwick-upon-Tweed, but not to Scotland, 
Ireland, or the Isle of Man, Jersey or Guernsey, 
except the provisions as to backing of warrants. 

Sect. 33 provides for the commencement of 
the act. 

Sect. 34 repeals the whole or parts of the 
following acts : 13 Geo. 3, c. 31 ; 28 Geo. 3, c. 
49 ; 44 Geo. 3, c. 92 ; 46 Geo. 3, c. 92 ; 64 
Geo. 3, c. 186; 1 & 2 Geo. 4, c. 63 ; 3 Geo. 4, 
c. 46 ; 7 Geo. 4, c. 38 ; 7 Geo. 4, c. 64 ; 5 6 

W. 4, c. 33, and 6 & 7 W. 4, c. 114. > 

Sect. 36 provides, that this act may be 
tttnended or ryacaled.” 

The forms contained in the schedule to 
the act, and referred to in section 28 , are 
marked alphabetically, and are thus de- 
scribed : — 

A. Form of information and complaint for 
an indictable offence. 

B. Warrant to apprehend a person charged 
with an indictable offence. 

C. Summons to a person charged with an 
indictable offence. 

D. Warrant wljere the summons is dis- 
obeyed. 

E. Warnant to apprehend a person charged 
with an indictable offence committed on the 
hi^i seas or abroad. 

F. Certificate of indictment being found. 

i G. Warrant to apprehend a person indicted. 

H- Warrant of commitment of a person in- 
dicted. 

I. Warrant to detain a }>er8on indicted who 
is already in custody for another offence. 

K. Indorsement in backing a warrant. 

• L. (1.) Summons of a witness. L. (2.) 
Warrant where a witness has not obeyed a 
summons* (3*) Warrant for a witness in 
the first instance. L. (4.) Warrant of com- 
mitment of a witness for refusing to be sworn 
or to give evidence. 

M. Forms of depositions of witnesses* 

N. Form pr^tcede the statement of the 

accused partf* I 

O. (1.) Bi^giikatiee to prosecute or i give 
evidence with condition* O. (2.) Notice of the 
said recognisance to be given to the prosecutor 

. and his wUnesics. * 

, V. (1 .) Committiieiii of witn^ for refusing 
to mter into the recogtiizemce. P. (2») Subse- 
; qomt order to discharge the witness, 

Cbjl*} Warrant remanding a prisoiiSr»« Q. 
(S,) fiecognimee of bfiol instead of iTemand, 


on an adtjourimient of Examination and con-% 
dition. (i. (3.) Notice of such recognizance to 
be given to the accused and his sxireties. Cl. 
(4.) Certificate of non-appearance to be in- 
dorsed on the recognisance. 

R. (1.) Warratit to convey the accused be- 
fore a justice of the county, &c., in which the 
offence was committed. R. (2.) Order for 
payment of the constable’s expenses. 

S. (1.) Recognizance of bail, with condition 
in ordinary cases, and in cases where the de- 
fendant is entitled to a traverse. S. (2.) Notice 
of the said recognizance to be given to the ac- 
cused and his bail. S. (3.) Certificate of con- 
sent to bail by the committing justice indorsed 
on the commitment. S. (4.) The like on a 
separate paper. S. (5.) Warrant of deliver- 
ance on bail being given for a prisoner already 
committed. 

T. (1.) Warrant of commitment. T. (2.) 
Gaoler’s receipt to the constable for the prisoner, 
and justice’s order thereon for payment of the 
constable’s expenses in executing the commit- 
ment, and receipt for the sum so ordered to 
be paid. 

This abridgment will put the reader in 
possession of the nature and general effect 
of the provision of the statute, as well as 
the prescribed forms. An analysis of the 
provisions and forms contained in the 
schedule to the second act, (9 & 10 Viet, 
c. 43,) with respect to summary convictions 
and orders, will appear in our next publi- 
cation. 

BUSINESS AT THE JUDGES’ 
CHA]\fBERS* 

We noticed last week the petition pre- 
sented by Mr. Anstey to the House of 
Commons, and the communication from the 
Lord Chief Justice of the Common Pleas, 
read to the House by the Attorney-General, 
by which the public attention has been 
directed to the defective and unsatisfactory 
nature of the arrangements made for dis- 
posing of the business of the Common Law 
Courts during the Autumnal Vacation. It 
may be inferred from the statement of the 
Lord Chief Justice, that the chiefs of the 
three Courts* of Common Law claim an 
exemption from the duty of attendance at 
chambers generally, although under special 
I circumstances, and as matter of convenience^ 

^ they have occasionally attended ; and that 
the other judges, oi some amongst them, do 
not admit that the Chief Justices and Chief 
Baron are entifled to suc^ exemp at all 
eyents, daring the Lmig Vacation, when no 
other judicial duties are required ilrom any 
of the judges^ 

Now th^ this qimstiM 
first time publicly mooted, it is quite right 
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it shoiilfUbe finally adjusted, as the changes 
introduced into the practice of the Courts 
of Law by modern acts of parliament, render 
it impossible that the judges’ chambers 
should be closed, even for single day, 
without producing some degree of incon- 
venience and injury to the interests of 
SFuitors. Although there is a suspension 
of pleading business between the 12tli 
August and the 24th Octob(*r, judgments 
may be signed and executions issued and 
executed during that interval, in reference 
to which proceedings the summary inter- 
position of a judge is frequently required. 
The important and delicate duty with which 
the coiiiinon law judges are entrusted, of 
ordering a writ of capias to issue when a 
defendant is supposed to be al)out to quit 
the kingdom, and of making orders to 
operate as cliargcs upon stock, under" the; 
act 1 & 2 Viet. c. 110, and many other 
duties of scarcely less importance, which 
might be cnumeraled, also imperatively re- 
quire the regular and unremitting attend- 
ance of a judge at chambers, as much in 
vacation as at any other period. 

As regards the privilege claimed by the 
chief judges, it is right to observe, that the 
relative weight of tlie duties discharged by 
the chiefs and the puisne judges has been 
materially changed since the days of Lord 
Mansfield, Lord Ellenborough, and even 
Lord Tenterdeii. When these eminent 
men presided in the periods which followed 
the Terms, and were not passed on Circuit, 
the puisne jujlges had no regillar judicial 
duties to discharge, and enjoyed consider- 
able intervals of rest and relaxation, whilst 
the chiefs presided at the Nisi Prius 
Sittings in Middlesex and London. Under 
the altered system which now prevails, 
what between the Sittings in Banco after 
Term, Sittings in Error, attendance at the 
Old Bailey Sessions, continuous Nisi Prius 
Sittings during Term, and the enormous in- 
crease of chamber business in, as well as 
after. Term, the puisne judges are as fully 
employed and have as little leisure as the 
chiefs. Perhaps, under these circutnstances, 
it is not to be wondered at that some of the 

J misne judges should conceive they were 
airly entitled' to call upon the chiefs to 
share the chamber business, during the only 
period of the year when there is a su^en- 
sion of other active judicial' duties: 

We may add, tttrtJ the eoiisiderato and 
tempeinls^apiriiieirin^^ LordOhief 

Jxiatiee in>t^^ mattes;, and wihiish we- have 
no doubt will be as^fuJly^ appreciated by riie 
grofessicai axid the publm^aa. it appears to 


have been by the House of Commons, can- 
not fail to tend to the speedy and satis- 
factory adjustment of the question. The 
whole system, however, under, which busi- 
ness is transacted at the judges^ chambers 
has been a. source of increasing dissatis- 
faction to those engaged in common law 
pracitice, and requires revision and amend- 
ment. The present discussion affords a 
favourable opportunity for entering upon 
the consideration of the subject ; but; it 
may be more conveniently discussed apart 
from the question wliich has accidentally 
arisen between the judges. 


FEES AND EMOLUMENTS OF 
SOLICITORS. 

MODE OF HEMUNKUATION. AD VALOREM 

SCAXiE. 

Various suirgestions have been from 
time to time under the consideration of the 
profession, regarding the Fees and Emolu- 
ments of Solicitors, the amount of wliich 
lias of late years undergone a very large 
reduction. 

Objections have often been made to the re- 
muneration for professional services, being in 
a great measure dependent upon the length of 
the documents and papers prepared by con- 
veyancers, pleaders, and solicitors; It is 
admitted by the most urgent amongst the 
Law Reformers, that attorneys and solicitors 
are not, on the wliole too highly, remu- 
nerated ; on the contraty, that they are not 
sufficiently rewarded for mucji of the pro- 
fessional skill and labour which they bestow, 
and for uo inconsiderable part of which they 
reeewe no payment whatever. 

The Real Property Gornmissioners, in their 
Report relating to the establishment of a 
General Register of Deeds,* observed, that 
^^The emoluments of the solicitois who con- 
duct the business of conveyancing, dqiend, 
iui a great’ measure, on the number iwri. 
length of deeds and abstracts> andithe mul- 
tiplication of copies ; for all which they- are 
very liberally paid. All these it is one of 
the objects, and of the probable results^ of^a 
Register to abridge. Tliere is^^ howeve®;, a 
coQsiderabte'part of the doty oi solimhifB, 
tequiring much skill^ and' caaw,.and!imp«»riiig 
great responsibility, ftm wbieh they - m&i at 
present very insUlequately remii!i^^ 

We think it fbr the gm)# that 

solicitora> should; be m 

for their 

reposed them,, thb' ii^hlrU rad 

skill lequii^ 
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(hey should be men of education and of; 
honourable feelings, and should occupy a 
respectable station- In our opinion it would 
be nighly inexpedient that the rank which 
they hold in tms country should be lowered. 

“ It will therefore be necessary to provide 
for the remuneration of solicitors in a differ- 
ent manner. Their fees for actual services 
should be higher than they are at present, 
and perhaps some mode of regulating them, 
which now exists only with respect to costs 
of actions and suits, might be beneficially 
introduced.” 

And the present Master of the Bolls, 
upon a recent application to review the 
taxation of a solicitor’s bill, observed that, — 
** If solicitors were always justly paid accord- 
ing to the real value of their services, it 
would be right to say that they should be 
entitled to payment only fbr that which has 
been of real service to their clients ; but we 
all know that in practice, and according to 
old established rules of taxation, solicitors 
are sometimes very ill paid, and in some 
cases are not paid at all for very important 
services rendered by them to their clients. 

I should be glad to see such rules of prac- 
tice established as would secure to them a 
sufficient remuneration for all real services, 
and exclude them from all payment for 
services pretended or merely nominal and 
not real. The discovery and establishment 
of such rules would be of great importance 
to both solicitors and clients, whose real 
interests are the same ; but in the mean- 
time, and while a solicitor is not entitled to 
any remimerjition, or is allowed a very in- 
adequate remuneration for real services, 1 
should be slow to admit that he is to be de- 

E rived of any lawful fees which the, esta- 
lished practice of the Court warrants, on 
the notion that the business charged for 
might have been of no practical benefit.” 
(Lucas Vyjjucas, 8 Beav. 1.) 

The question for consideration is, whether 
JthA members of the profession deem it right 
at present to accede to any alterations in 
the mode of determining the amount of that 
fkir remuneration for their services, to which 
they are entitled, and which will enable 
them to maintain that station in society to 
which thdr rank and education entitle 
them, and in the maintenance of which the 
j^blic are as much interested as themselves. 
xSie principal point to be aimed at seems to 
be the adjustment of rules which shall Corn- 
ice a consideration of Hie value of the pro- 
m litigation, mth the extept of jth^ 
(md Ittiour employed, and the rer 
incurred by the solicitor* 


-Salaries of the County Court Judges. 

It has been su^ested as highly desirable, 
that a rule should be established for the- 
payment of nper eentage on the property 
conveyed or mortgaged, and on the amount 
claimed or recovered in all suits and actions, 
in lieu of the present ^stem of charge. The 
proposition iq)peBrs to be surrounded vrith 
difficulties, but has been adopted, as we are 
told, to a certain extent in India, where a 
stamp is put upon the first process to show 
the amount soimht to be recovered, and the 
same principle has been acted upon in Scot- 
land, and it is said with advantage and ge- 
neral satisfaction. It is proposed that me 
per eentage should vary according to the 
amount sought to be recovered. 

It is urged in favour of the ad valorem 
principle, that suitors would much more 
readily submit to the risk of a certain per 
eentage than be exposed to the possibility 
of having to pay as much as, or more than, 
the amount sought to be recovered. It is 
contended also, that were this rule esta- 
blished, legal proceedings would be largely 
increased, and that the present system 
operates frequently as a total denial of jus- 
tice. It is also urged in support of these 
views, that the loss and inconvenience to 
which the profession at present is subjected 
from changes and alterations in the practice, 
would be considerably diminished, if not 
altogether removed, by the adoption of an 
ad valorem scale. 

On this important subject we invite the 
suggestions of our readers, in order that a 
conclusion* may be come to in accordance 
with the general opinions of the profession. 


SALARIES OF THE COUNTY COURT 
JUDGES. 

To the Editor qf the Legal Observer, 
Sib,— -Having been invited some time ago to 
offer any observations on subjects of general 
interest to our profession, I take the liberty of 
observing, on the proposition set forth in one 
of the leading articles of yourlast week’s pub- 
lication, (regarding the salaries of the County 
Court Judges as settled by the late order in 
Council,) which questions the expediency of 
thus limiting them on the ground that great 
dissatisfaction has been created, and that it is 
hinted that some of the judgra who are con- 
sidered the most competent have intimated ah 
intention of resigning. If they should do so, 
I have no.dfmbt a sufficiency of equally cpnci.; 
petent nien trill readily be found, to AU their 
sithations. But the fe^ is, that (w’Uh . some 
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few exceptions) the appointments under the^ 
County Courts’ Act have not been such as to 
command the respect either of the legal pro- 
fessioti or of the country at large. And I would 
ask, when almost every projected improvement 
or alteration in the law involves an attack on our 
branch of the profession,— when every change 
imposing additional trouble on offices usually 
held by solicitors, is invariably passed without 
any respect to their remuneration, —why 
are a selected set of lucky briefless bar* 
risters to be paid salaries double the amount of 
income they could ever earn by their own pro* 
fessional exertions ? With the exception of 
a dozen of the 60 County Court J udges, there 
is not one to whom 1,000^. a year is not a 
complete godsend, which no professional income 
obtained by his own honest industry could 
ever have equalled. 

According to the return made to the House 
of Commons, the average labour imposed upon 
the judges has been at the rate of 100 days per 
annum, at five or at the most six hours per 
day, and what is this to the labours of the well- 
employed advocate, or the attorney in fair prac- 
tice. I for one highly approve of the decision 
and discriukiuation shown by the government 
in thus limiting the salaries of the County Court 
Judges, and in common with most of the mem- 
bers of our profession, I sincerely hope that no 
ill-humour on the part of the County Court 
officials, will induce the authorities to review 
that decision ; and further, that some reduction 
will be made in the present Court Fees. It ap- 
pears from the return before alluded to, that 
fees to the amount of 255,436/. 17-y. 5c?. have 
been paid for the recovery of 345,i22/...3^. 9c?. 
I am aware that in the correspondence ad- 
dressed to the Secretary of State on behalf of 
the County Court officials, an attempt is made 
to press into the service all sums that have 
been recovered under threat of County Court 
process, but the very attempt shows the weak- 
ness of their argument. 

A Membkr of thk Committee of the 
Metropolitan and Provincial Law 
Association. 

York, 5th Sept* 1848. 

NEW STATUTES EFFECTING ALTERA. 
TIONS IN tHE LAW. 

IK THE PRESENT SESSION OP PARLIAMENT. 

The Statutes eiSecting alterations in the Law 
passed during the present Session of Parlia- 


ment, printed in this and the last volume of 
the Legal Observer, are as follow : — 

Extending Time for making Railways, 35 
L. O. 204. 

Regulating the Queen’s Prison, ib. 655. 
North American Passengers, ib. 58 1 • 

Crown and Government Security, ib. 600. 
Oaths in Chancery, p. 7, ante* 

Stamp Duties Assimilation, p. 8 , ante* 

Trial of Controverted Elections, p. 23, ante* 
Removal of Aliens, p. 182, ante* 

Annual Indemnity, p. 221, ante* 

Suspension of the Habeas Corpus Act (Ire- 
land), p. 280, ante* 

Poor Removal, p. 298, ante* 

Commons Inclosure, p. 324, ante* 

Game Certificates, p, 341, ante* 

Joint-Stock Companies, p. 357* 
Administration of Justice by Magistrates, p. 
397. 


administration of criminal law. 

10 & 11 Vict. c. 78. 

An Act for the further Amendment of the Ad- 
ministration of the Criminal Law. [3l8t 
August, 1848.] 

1 . Questions of law may be reserved at ses- 
sions of the peace for consideration of judges*— • 
Whereas it is expedient to provide a better 
mode than that now in use of deciding any 
difficult question at law which may arise in 
criminal trials in any Court of oyer and termi- 
ner and gaol delivery, and to make further 
amendments in the administration of the crimi- 
nal law : Be it enacted. That when any person 
shall have been convicted1>f any treason, felony, 
or misdemeanor before any Coujt of Oyer and 
Terminer or gaol delivery, or Court of Quarter 
Sessions, the judge or commissioner, or justices 
of the peace before whom the case shall have 
been tried may, in his or their discretion, reserve 
any question of law which shall have arisen on 
the trial for the consideration of the justices of 
mriier Bench and Barons of the Exchequer ; 
and thereupon shall have authoritjeto respite 
execution of the judgment on such conviction, 
or postpone the judgment until such Question 
shall have been considered and decided, as he 
or they may think fit ; and in either case the 
Court in its discretion shall commit the person 
convicted to prison, or shall take a recognizance 
of ball, with one or two sufficient sureties, and 
in such sum as the Court shall think fit, con- 
ditioned to appear, at such time or times ab the 
Court shall airect, and receive judgment, or to 
render himself in execution aa the ease^maylie; 

2. Questions reserved to be em^fieS yto the 
judges* — Thnt the judge or coof^niseioiier or 
Court of Quarier l^ssions shaiVther^)^n state, 
in a case signed in the manner 

question or questibhs at law sbkll have 

been so rea^ved, ^th the sb^al circumstanees 
upon which the same :ahw arisen ; and 
such case shall be transmitted to the said justices 

X 5 
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and barons ; and the -said justices and barons 
shall thereupon .haee full power and authority 
to hear and finally determine the said question 
or questions, and thereupon to reverse, affirm, 
or amend any judgment which shall have been 
^?iyen on the indictment or inquisitions on the 
trial whereof such question or questions have 
arisen, or to avoid such judgment, and to order 
an entry to be made on the record, that in the 
jinlgment of the said justices and barons the 
party convicted ought not to have been con- 
victed, or to arrest the judgment, or order 
judgment to be given thereon at some other 
session of oyer and terminer or gaol delivery, 
or other sessions of the peace, if no judgment 
shall have been before that time given, as they 
shall he advised or to make such other order as 
justice may require ; and such judgment and 
order, if any, of the said justices and barons, 
shall be certified under the hand of the pre- 
siding chief justice or chief baron to the 
clerk of assize or his deputy, or to the clerk | 
of the peace or his deputy, as the case may be, 
who shall enter the same pn the original record 
in prpjier form ; and a certificate of such entry, 
under the hand of the clerk df assize or his 
deputy, or the clerk of the peace or his deputy, 
as the case maybe, in the form, as near as may 
be, or to the effect mentioned in the schedule 
annexed to this act, with the necessary altera- 
tions to adapt it to the circumstances of the 
case, shall be delivered or transmitted by him 
to the sheriff or gaoler in whose custody the 
person convicted shall be ; and the said certi- 
ficate shall be a sufficient warrant to such 
sheriff or gaoler, and to all other persons, for 
the execution of the judgment, as the same shall 
lie so certified to have been affirmed or amended, 
and execution shall be thereupon executed on 
such judgment, and lor the discharge of the 
l^rson convicted from further imprisonment, if 
the judgment shall be reversed, avoided, or 
awested, and in that case such sheriff or gaoler 
shall forthwith discharge him, and also the next 
Court of aOyer and Terminer and gaol delivery 
OT' seesions df the peace shall vacate the recog- 
ni^nee of bail, if any, and if the Court of 
Oyer.^aiid Terminer and gaol delivery or Court 
of ^t^Uarteif 'ISfSSStonPi fthnll bp. dirpprpH 


^ Quartet Sessions shall be directed to give 
judgment, '^he said 'Court shall proceed to give 
at the next session . 

3. ’ Quorwn^{i/yuttges : "their jjidgments to be 
deliveiPtd in oj^en cowff. — That the jurisdiction 
and authorities hy this act given to the said 
jmtiees^of eitherrbenefa, and barons of the Ex- 
chequer, sball and - may ' be exercised by the said 
justices and iiarons, or ’ five of them at the least, 
"tbe 'Lord 'Chief Justice of the Court 
^ Queen’s flench, ithe Lord -Chief Justice of 
^ Court of Goromon’Meas, and the Lord Chief 
TOron dfthe'Gourt of Bxehequer,‘Or 4 niedf such 
Shall be part, ^behig met in the 


the judgment or ju%meute of aaid 
msiices and Wons shall be delivered dn own 
_ counsel orr tlwi parties, iii 


. ^1 or the person convicted 

•feaH'thmk it'fit that the caaeahdil be arguefl. m 


like manner as the judgments of the Superior 
Courts of common law at Westminster or 
Dublin, as the case may be, are now delivered - 

4. Case or certijicaie may be sent hack for 
flf7iw?ndme»f.-^That the^aid justices and barons, 
when a case has been reserved for their opinion, 
shall have power, if they think fit, to cause the 
case or certificate to be sent back for amend- 
ment, and thereupon the same shall be amended 
accordingly, and judgment shall be delivered 
after it shall have been amended. 

6. When judgment is reversed on writ of 
error, record may he remitted to court below for 
judgment. — That whenever any writ of error 
shall be brought upon any judgment on any 
indictment, information, presentment, or inqui- 
sition, in any criminal case, and the Court of 
Error shall reverse the judgment, it shall be 
competent for such Court of Error either to 
pronounce the ])roper judgment or to remit the 
Record of the Court below, in order that such 
Court may pronounce the proper judgment 
upon such indictment, information, present- 
ment, or inquisition. 

6. Penalty for forgery. — That every person 
who shall forge or alter, or shall offer, utter, 
dispose of, put off, knowing the same to be 
forged or altered, any certificate of or copy certi- 
fied by a chief justice, or any certificate of or 
copy certified by a clerk of assize or his deputy, 
or the clerk of the peace or his deputy, as the 
case may be, with intent to cause any person to 
be discharged from custody, or otherwise pre- 
vent the due course of justice, shall be guilty 
of felony, and being convicted thereof shall be 
liable, at the discretion of Court, to be trans- 
ported beyond the seas for any term not ex- 
ceeding 10 years, or be imprisoned for any 
terra not exceeding three years, with or with- 
out hard labour and solitary confinement, both 
or either, at the discretion of tfie Court before 
which he shall be tried. 

7. That this act shall not extend to Scot- 
land. 

8. That this act maybe amended or repealed 
by any act to be passed during the present ses- 
sion of parliapient. 


SGHEJDULE. 


Whereas at the session of the peace for the 
county of held on before 

and others their fellows, [or at the 
session of oyer and terminer and gaol delivery 
held for the county of on 

before, among others, Sir A. B. knight, 4 ^ne of 
the justices of the Court df and 

here name the qmrum^cormimswners, justices of 
oyer and terminer and gaol ^ddivfry,] A. B,, 
late of labourer, having been found 

guilty of felony, and judgmentthereupoh given, 
that [state the the Court before 

whom he was tried leseiwed^m eer^ question 
of law for the eonsideratm Of the riustiees of 
either bench and the barons of the Exchequert 
and voxeeation was ^respited ^ tjie 

meantime : . 

This is'to Tcertffy, that'tbe said ' ju^&c^ and 
barras having m^the^Exdhequer CJIiamber 



405 


Bimiiew : The Suitors^ Instructor in the Practice of the County Courts, 


\or Dublin^ as the case may 
• OB the * day of it wae eonsidered 

by the said justices and barons there that the 
judgment afofeeaid should be annulled, and an 

S ' made on the record, that the said A. JB. 

not, in the judgment of the said justices 
and barons, to have been convicted of the felony 
aforesaid; and you are therefore hereby re- 
0 aired forthwith to discharge the said A. B. 
from your custody. 

To the gaoler of and the sheriff 

of and all others whom it may con- 

cern, 

(Signed) E. F. 

Clerk of the peace for the co»inty of 
[or, clerk of assize for 
as the case may be']. 


NOTICES OF NEW BOOKS. 

The Suitors' Instructor in the Practice of 
the County Courts : containing all the 
Information necessary for conducting or 
defending a Suit ; the Fees payable on 
each Step ; Definitions of the Legal 
Terms used in the Proceedings ; an Ab-- 
struct of the Act of Parliament ; the 
Rules of Practiccy 4 * 0 ,, ; also a Dis- 

trict Directory y giving the Names of all 
the Streets (and the Number of Houses 
in each Street) which form the BoimdUries 
of the Metropolitan DistrictSy made from 
an actual Perambulation around each; 
and a List of the Country Districts. By 
a County Court Assistant Clerk. 
Loudon : Longmans & Co, Pp. 190. 

There have been few alterations in the 
law which have produced so large a number 
of publications as the Small Debts’ Act. 
Numerous expositors have arisen to render 
plain, if possible, all the clauses in the act, 
and the rules and forms which have been 
established for carrying it into effect. The 
publication before us is designed j)rincipally 
for the use of the suitor, though it may also 
aid the practitioner. It contains several 
statements, which are the more deserving of 
attention because they come from an officer 
of the Court, who is necessarily well ac- 
quainted widi the working of the act, and 
who, holding an appointment in one of the 
Courts, may be supposed to possess a favour- 
able inclinatioih towards the principle of the 
measure, yet is compelled in candour to ad- 
mit that in several respects the statute re- 
qmrea amendmentr 

The author, in compiling his wdrk for the 
peeuiiar service of suitors acting witliout pro- 
fessional aid, has very properly noticed the 
several classes of cases in which that md is 
absolutely necessary ; and he has also justly 


adverted to the inadequaity of the remunera- 
tion allowed, under the act for professional 
advice and attendance. 

ordinary cases, (he says,) such as matters 
of account, where the cause at action is small 
in amount, or the case not intricate, it is unne- 
cessary to employ an attorney to conduct it. 
Besides this, the costs allowed for the services 
of an attorney are so small, as to be far from 
sufficient to remunerate respectable practition- 
ers for their time and exertions in preparing 
and carrying a causd through a hearing ; and 
consequently, the party employing an attorney 
will have to pay extra costs.” 

He observes, that the phraseology of the 
91st section of the act which relates to the 
employment of an attorney or a barrister, 
and their reward, is very complicated. 
The following is the writer’s analysis of its 
parts 

1. No person to entitled to appear for 
any party, except an a([iM*ney or barrister. 

2. Or of the judgCy any other per- 

son may be allowed to appear instead of such 
party. 

3. But no barrister, attorney, or other per- 
son, except by leave of the judge, shall be en» 
titled to be heardy to argue any question ai^ 
counsel for any other person. 

4. And no person, not an attorney, shall be 
entitled to recover any sum for acting on be- 
half of another person in the Court. 

^*5. And no attorney shall be entitled to 
have, or recover, therefore, any mm of money, 
unless the debt or damage claimed be more than 
forty shillings. 

‘‘ 6, Or to have, or recover more than IO 5 ., 
unless the claim be above 5l. 

"7- Or more than 15s. in any ease ; 

8. And in no case, a fee exceeding 1/. 3s. 6d. 
to a barrister. 

Neither a barrister nor an attorney to 
be allowed for plsdntiff or defendant, where less 
than 5/. is recovered. 

“ 10. Or, in the case of a defendant (he 
being successful) where less than 51. is claimed, 
(in the plaint entered against him.) ^ 

"11. Or, in any case, unless by order of the 
judge. ^ 

Now the preceding points thus divided and 
rendered into a more generally intelligible form, 
appear to be,— 

"1. That an agent, who is not an attorney, 
cannot recover /rom his employer unj remunera- 
tion for his services. 

" 4, 5, 6 , 7 . An attorney cannot recover from 
\ hi$ client any reward, where the eWm does not 
exceed 40s. ; nor (a reward of) moye t^h IQt., 
where the clmm shall anmutit tp mprjs ; 

nor (a reward of) more than ISs. in any ease. 

" 9 . That in tases where Ms'tiWn 
covered, the defendant is 
for the services thatan attorney pr barrister or 
both have r^deted to the 

' 10. Or, supposing a domdaht in a case 
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wHera / less than 5/^ is claimed* from him, 
exxmloys an attorney, &c. and obtains judgment, 
nafcosts for an attorney, See. is to be idlowed 
to him* 

j 1 . And in all cases the judge is to decide 
whether any allowance whateW shall be made 
or not 

The divisions 4 , 6, 6, 7, relate to a claim 
for remuneration due from employers to the 
persons by them employed ; and the other di- 
visions, 9, 10, 11, state what the successful 
party shall recover from the unsuccessful, pro- 
vided the Court shall so order,” 

Bhould this analysis not bc a correct one, 
our author asserts, that the section must be 
considered a chaos of legal jargon, at vari- 
ance with itself, and utterly beyond an in- 
telligible explanation. But enigmatical as 
the language of the elapse is, it is evident, 
he says, that it was the intention of the 
framers to encourage suitors to conduct 
their own causes, and to leave the determi- 
nation of them to 

There are, however, ^ 

which it would be highly iifipi 
suitor, untaught in the study and practice 
of the law, to trust his own power, opposed, 
as he may be, by a skilful attorney on the 
other side* 

‘‘ How, could such a person take the needful 
within the proper time, in an action of 
replevin, ir interpleader ? In the establishment, 
too, of k complicated account, or set-off, of 
special defences, and an action for tort, the ser- 
vices of an attorney would appear to be tndis- 
pensable, and should be secured in the very 
earliest stage of the proceedings. 

With regard to the necessity or prudence 
of employing, k barrister, the attorney conduct- 
ing the plaint, or the defence, must decide ; the 
suitor bearing in mind, however, that no bar- 
rister will attend a Court for a fee of ll. 3^s. 6d. ; 
and that to instruct a barrister, a brief must be 
prepared by the attorney, which will be costs 
that the suitor must bring out of his own 
pocket, and not receive from that of his op- 
ponent.” * 

^ ^ Diversity of practice in the several Courts 
"is nothing more than might have been an- 
ticipated. This is an evil inherent in the 
nature of such numerous and distant tri- 
bunals ; bnt we were not prepared for the 
jnultipHcity of instances to which that di- 
versity extends as well in the mode of con- 
dueting business as in the fees levied on the 
suitors. Tlie author has rendered good 
service to the pubUc hj poin put the 
glaring examples afforded .by several of 
the Courts within Ms personal KM 

H 8carc% too much tp say, thkt in no 

P* Courts art the charge and business 

scale of fees is rigidly adheirtd rt, in dthert it 


is most ingwiiously dep^d from wherever 
possible, as the followmg mstances^U show : 
~The fee for calling the cause at the hearing 
being exacted on the entry of the plais^ at one 
Court; a demand of the entire iieairing fees 
charged on entering the plaint at gapther; 
hearing fees, ai^ fees for iesuii^ exacutiony 
charged much higher at one than at anothsar, 
the clerks of both ootitending that they ara 
charged according to the scale ; an undue 
exaction of the search fee, &c-, &c. 

**The fee for searching the books, to ascertain 
if money has been paid into Court, has been 
complained of ; but experience has shown, that 
if a charge was not made for seajrching, parties 
would be continually requiring searches, to the 
great hindrance of the other business in tbe 
ledger department of the clerk^s office. The 
clerks of some of the Courts, have, however,, 
sp cleverly arranged :the''Toutine of the busi- 
ness of their offices, that M some cases two 
searches must be made and paid for where it 
was intended one should suffice. The fol- 
lowing instance will prove tbe necessity of an 
alteration :^In a Court at ope of the ex- 
tremities of the metropolis, money is paid out 
only on Saturdays, ^which, by-the-bye, is the 
most inconvenient to a working man of all the 
six). A plaintiff visits the clerk’s office, very 
possibly from the opposite end of the town,* 
pays for a search, ana finds that no money hasi 
been paid in. He asks for an execution 
against the defendant’s goods, and, to his 
surprise, learns that executions are issued on 
Tuesdays only. On the foUowing Tuesday he 
has again to travel over the same space of 
ground, very likely, five, six, or seven miles, 
and has to ])ay a search fee denovo. Thus, in- 
dependently of having a second time, without 
the smallest necessity, to be absent from his 
business for several hours, he is mulct of a fee 
that has been already opce paid. 

** As then a general diversity, instead of uni- 
formity, prevails, it is clear that some authority, 
more potential than, has yet appeared, should 
interfere to prevent wha^ is evidently an abuse; 
but, unfortunately, an abuse that is beyond the 
power of the public to control.” 

It has been objected, says the author, 
that the costs attending a trial in a Coutity 
Court are too high, and that the promise of 
giving to the public ** cheap law” has not 
been fulfilled. 

There are (he says) many traders who have 
resorted to tbe new Court that never bad a suit 
In a Superior Court ; and some are dissa^ficd 
in having to pay 2Ts. for a summons to recover 
20f., and dilate upon the loss they will sustrin» 
should the debt and costs not be recovered 
from the debtor. / . 

“ But if these persons bad been: in 
of suing M tbe Superior Courts^ tbey wpiu 
probably have had reason to know that 

’ ^ It whs so in file case Of t^^ 
formant. 
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debt a little exceeding the charge made by 
an attorney for a aummons has been more than 
the expense of a County Court is for one for 
and that when a * declaration * in the 
hjigher Courts has been hied, and nothing fur* 
ther done, the costs have been much more than 
for the ^tire expense, including the hearing, in 
a County Court; and that for subpoenas and 
jury, and other hiterlo^tory proceedings in 
the latter, the charges are infinitely smaller*” 

It is forgotten in these remarhs that for 
one expensive action in the Superior Courts, 
hundr^s were rendered unnecessary by the 
attorney’s letter ; and of the actions actually 
commenced not one in fifty proceeded to 
trial, evetl of thoik!! which, not exceeding 
could be heard at comparatively small 
wfore the undersheriff. 

It B^opld also be recollected that the new 
County Courts have not merely absorbed all 
the small debt actions which found their 
wuy to Westminster, but the many thousand 
cases which previously belonged to Courts 
of Request. In these latter instances the 
office and Court fees are largely increased to 
the poor suitors, whether paid by plaintiffs 
or defendants. These cases used to be 
satisfactorily adjudicated in the Courts of 
Request by a practising attorney as the 
clerk, and a few of the inhabitants as the 
commissioners. In nine cases out of ten, 
the law is now dearer^, instead of cheaper ; 
and we question whether the learned judges, 
— serjeants-at-law, and Queen’s counsel, — 
are better able than their predecessors to 
arrange the apiount of the instalments, and 
the times of payment, which, for the most 
part, are the only subjects of consideration. 


LAW ASSOCIATION FOR THE BENEFIT 
OF THE WIDOWS AND FAMILIES 
OF PROFESSIONAL MEN. 

THE 31 ST REPOKT OF THE BOARD OF DI- 
RECTORS TO THE ANfNUAL GBNERAI- COURT. 

164^ ilfay, 1848. 

Augustus Warren, Esa., in the Chair, 

The Directors, in making their Annual 
Statement; have to report that ffie income of the 
Association has, in the preceding year, amounted 
to l;330f. ils; ; and from the increased int^- 
> 6Bt which has been excited in favcsir of the in- 
^StitUtion, they'canne^^ b^^ a continued 

addition to those resources whtdb ate so essen- 
tjMtditow 

^ S^bseripfions during the year have 

nmotmtedto 1241. 16s;; which sum cahstitsitoa 
r portion of the babmee in the hands of riie 
.timuBureFS^ and vi^ ^ Wth 

kw, be added to the capital stbdt. t Uiic-. : 


The directors, in referring to the expenditure 
of the Association in the relief of 'those especi- 
ally entided to its assistance, have to report 
that the sum thus bestowed amounts to 8891. 3r. 
Although the members at laige will, no doubt, 
unite with them in deeply lamentmg the causes 
by which so heavy a demand on the pecuniary 
resources of the Association has been oc- 
casioned, they will, at the same time, congratu- 
late themselves and the profession, that they 
have the power of bestowing so much good 
upon those who may* unfortunately, reqiiire 
their assistance. 

During the year, two instances have occurred 
of petitions on behalf of gentlemen who have 
been members.# One application has unfortu- 
nately come before the board on behalf of the 
family of a deceased member. His family, 
consisting of four daughters, was left almost 
entirely unprovided for, and the assistance 
rendered was most salutary and efficient. 

In one case reported in last year’s statement, 
the widow has married again, and has been 
placed in affluent circumstances, and being en- 
abled to maintain her children, all further relief 
to her has been fhscolrahued. 

By the re^iftion of the General Court, in 
May last, the board was authorised to expend 
200^. for the purpose of relief in casee not fall- 
ing within the rules relating to the families of 
members, and in consequence jrf this permis- 
sion, they have expended in this species of aid 
158/. 10s. 

In most of these cases, the directors have felt 
sincere gratification in having it in their power 
to afford permanent assistance, which, although 
trifling, has })roved most useful ; and they trust 
that the directors of the ensuing year will have 
the like discretion entrusted to them. 

During the year 200/. stock have been pur- 
chased. • 

The directors have the ^atifijeatipn to an- 
nounce that Mr. Richard Hunter, already a 
life subscriber, has generously presented the 
society with the very handsome donation of 
40/. * 

In condusion, the directors desire to impress 
upon the minds of the supporters of the society, 
the most entire confidence in its continue 
prosperity : and the only reward they ask lOt 
their exertions in this work of charity, is an 
active zeal on the part of the members at la|;ge 
in promoting the interests of this truly benevo- 
lent institution. 

The directors beg to add, that^with the view 
to the promulgation and extension of ihe ob- 
jects of the society, the board will be glad to 
receive frpna the members at large sot sug- 
gestion calculated to prod^uce either pt those 
results. 

The progress of time marks in too vjvid w- 
tmnty tne increase of mdls m its frikourees; 
and If their iwofesriimd^bnabiEm^^^^ 
ouriy comioer the 

;^e po^er of ^dno^tq^ng to of 

those who have , need, dnejpp Are sure 
would he found, # 

ingieporive for^siffi 


4C8 


-Gmii/r^ Soiir« 

sources of ai i institution like the present, whose hie family in%ht beeomn destitute of the means 

object is, " . to alleviate the misfortunes erf do- of support." ^ 

m^tic life, ir i cases where, by premature Sealh, (By order :of the Board) 

or the incap acity of a professional man, he or John Murray, 

R ECENT DECISIONS IN THE SDPERiOR COtIRTS, 

REPORTED BY BARRISTJtRS OF THE RE VERA L COURTS. 


Kolia COllTt* 

Attorney* General v. Corporation of Lichfield, 
May 1, 2, 3, 1848, 

■INJUNCTION, MUNICIPAL CORPORATIONS 

ACT, — B pKOUQH BATE. — PAJ|T EXPENSES. 

The Co urt refused to interfere by injunction 
to pr pvent the levying wider the Municipal 
CorpofraHons"^ Act of a borough rate, eas* 
presmd to be made for current e/epenses, 
but iuppurently intended to be appUed in 
discharge of pa^t eaapenses, or to restrain 
the cippUcatign qf the sums already leaned 
for s^ch purposes. 

This ^Ws B motion .for an injuntion to re- 
strain tho corporation of Lichfield from enforc- 
ing!^ the p siyment of a boroug^h Vate, upon the 
fpround t^hat they intended to apply the monies 
levied to ^rposes to which it could not legally 
be applien. The purposes complained of were, 
let, the payment of the arrears of certain 
annual stims, adjudged to be due from the cor- j 
poration to certain charities in the town of i 
Lichfield, and to a fund provided for the' 
paving o f the town ; and 2ndly, the payment 
of legal expenses arising out of a claim made 
by a forriier town clerk for compensation, and 
an unsu ccessful resistance made by the cor- 
poration thereto. The rate was levied under 
the mun'tcipal Corporation Act, 7 W. 4, and 1 
Viet, c, and the County Rate Act, 55 Geo. 
3, c. 51, (to the Municipal Corporation 

Act refer *8. The rate professed to be made for 
current » expenses. Tne information cm which 
the motion was made, asked for the repayipent to 
the boro ugh fund of the monies alleged to have 
been imj nroperly paid out of it, and that no fur- 
ther sum |8 might be levied for the same objects. 

Mr. Tunser and Mr. Cole, for the motion, 
contended 4hat h]r the Municipal Corporation 
Act, €6,112 & p4, the income of the corporation 
jvas eonsijittfled into a fund called the borough 
fund^ lx> 'Which all sums raised by way of rate 
were o nly auxiliary, and which was not liable 
to the payment df^'any debt contracted after the 
act. ![t was the policy of the legislature to 
prevent corporations from throwing upon the 
rate-payters the burden of discharging expenses 
not inchuded in the estimate upon ^icn each 
rate was formed. If a corporation chose to 
meuv smeh eamnees, they must be met by the 
sale of part erf the coloration tf^ds 

2 M; 4c W, 7T7* Ofiiterwisc charges 
n^ht be left unpaid W a long period, md 
tnen a most unreasoniible be ca»t upon 

a gmianation (rf rate-payeiw Who had never 
atqr opportunity of checking .the outlay. - The 
cWpcimtion admitted in fact that they oonidi 


not make a rate for past expepses by making 
this rate in its form prospective. It therefore 
became inopoesible to rmse the question at law. 
But the corporatian became trustees of the 
fund in equity, and consequently this Court 
had jurisdiction to inquire into the application 
of the money raised. Queen v. Recorder of 
Bath, 9 Ad. & Ell. 871; B. v. Justices rf 
Flintshire, 5 B. & A. 7fil ; B. v. ChapeU 
wardens of Howarth, 12 East, 686 ; Curtis v. 
Waterways Cmnpany, 7 B. & C. 214, 814 ; 
Attorney ^General v. Aspinall, 2 M. & C. 613; 
Attorney- General v. Foole, 4 M. & C, 7 ; At- 
torney-General V. Compton, 1 Y. & C., C. 
417; Attorney- General V, Wilson, 9 Bim. 30, 
Cr. & Ph. 1 ; Attorney-General v. Heelis, 2 S, 
& Stu. 67 ; Frewen v. Lewis, 4 M. & C. 249. 
The rate was in form a rate- upon the parish, to 
be raised out of the poor-rates, therefore the 
rate-^payere could not try its validity by action, 
supposing the poor-rate to be legally proper, 
and the remedy by certiorari was taken away 
by tlie Municipal Corporation Act, s. 132. B. v# 
Justices of York, 1 Jur. 867. So that the rate- 
payer would be without remedy, unless this 
I Court should interfere. 

I Mr, Roupeil and Mr. Greene, for the cor- 
poration, contended that the two parts of the 
application made by the information destroyed 
each other^ If the rate was legal, there could 
be no fund on which the jurisdiction of the 
Court could attach. If it was void, the sum 
raised should be re-distributed among those 
who had paid it, — not carried to the general 
account of the borough fund, for the benefit of 
the present rate-payers, who might be very 
different persons. But, irrespectively of this cir- 
cumstance, ?tfce proper remedy, if there was any 
wrong, was at law. There was a general power 
to remove any order into the Court of Queen’s 
Bench by certiorari, independently of the Muni- 
cipal Corporation Act, under the 7 W. 4, c. 78, 
8. 44 ; and althoiugh no one but the public 
officer authorised to make the poor-rate coiild 
appeal against a borough rate, any individual 
might resist the payment of m mn SKacted 
from him by distress, :and ^that action might he 
removed by oertiormi, v. ^Srmnd^ L. 

xvL, 397:; Omen v. CorpomUon ^ 

L. d. izriii 333. Even Rssumnig die juswlaii- 
titm of the Court to iaterfere, there wets ns 
grotMid for its doing no. Jborough xalo 
was by the act made part of iSes lMnt^ 

The act aiiomd the tuire- 

dmxmiitso he paid out of lhait iinid. fioir 
then aay, before the 

that the p^oMaifa oow dia^fot^ h aem 



409 


Superior Courts : R(dkg--^VioemOhanoellor0--^Vice^h(mceUor Wigram 


adopting the construction contended for by the 
other side. For instance, how could the cor* 
poration determine beforehand what sum might 
become due for costs in a chancery suit in the 
course of the year, or what sum a party whose 
right to compensation they disputed might be 
adjudged to be entitled to receive in respect of 
it ? Many corporations had no property, and 
therefore could not discharge such liabilities in 
the mode suggested; and those which had 
must soon be deprived of their property by 
such a process. 

They referred to the cases of Attomey^Gme- 
ral V. f^ilson, 9 Sini. 30 ; Attorney • Generulv, 
Mayor of Norwich, 2 M. & C. 406 ; Attorney- 
General V. Corporation of Harwich, 1 Keen. 
700 ; Attorney-General v. Corporation of 
Dublin, 1 Dru. & Warren, 546 ; 9 Bli. 396 ; 
Attoniey-General v. Corporation of Liverpool, 
9 Bli, 396, 1 M. & C. 171 Attorney -G eneral 
V. Corporation of Leicester, Beav. 76. 

Mr. Parsons, who appeared for the town 
clerk and the present treasurer of the cor- 
poration, and Mr. Daniel, who appeared for the 
mayor and three members of the council who 
had signed orders for the payments com- 
plained of, took the same line of arguAent, in 
opposition to the motion. 

Lord Lang dale y in the course of the argu- 
ment, expressed an opinion that the question 
would be more properly tried at law; and 
ultimately, after taking time to consider his 
judgment, refused the injunction. 

>7t'cet3€C6aiteellot of 4C^n$lattlr. 
Attomey^Gmeral v. Mansell, July 14, 1848. 

DEATH. — 'EVIDENCE. 

Where a party io a suit died abroad, an entry 
in the books of a foreign cemetery in the 
following tenms May, bth, l547. Ho, 
1748. Permit for J. M., aged. 83, in W, 
Richards^ lots, Nos, 58 and 59 » ^c. 1 
accompanied with an affidavit of the cor- 
rectness of the entry, and of the identity o/| 
J. M. ; Held, sufficient evidence of the 
death of 2, M, 

One of the parties to a suit died in the year 
1847, in Philadelphia, and the foflowing evi- 
dence of his death was produced : an entry in 
the books of the Laurel Hill Cemetery, in 
Philadephia, in these terras May 5, 1847. 
No. 1748, Permit for J, Mansell, aged 83, in 
W. Richards* lots, Nos. 58 & 59, sec. 1.** 
There was also an aAdavit of the correctness 
of this enti^, and an affidavit identifying John 
Mansell with the individuaUn suit. 

Mr. Metoaffe contended that this evidence 
was sufficient. 

The Vice-Chmcelhr said he was of the same 
opinion. — — — 

17ue»(!tiftanteUor 

Ifawton V. Askew, July 5 & d, 1648, 

PRl VIDEOS FROU ARRfl»9t. 

4 party to a suit is priviteged from arrest 
when attending the Megistinarim Hhe ^ettfing 
qf minutes ; tmdya 

entertum the o^UctRim for Us^ disekatge, j 
although the suit be at the Rolls, 


Mb. Newton, who was a defendant in 
this cause, as well as husband of one of the 
plaintiffis, was taken under an attachment for 
the coats of an interlocutory proceeding, when 
returning from the Registrar’s Office, where 
he had attended, under the usual summons to 
settle the minutes of the decree pronounced by 
the Master of the Rolls in the cause. The Rolls 
Court not being sitting, the defendant, Newton^ 
ap^died to the Vice-Chancellor for a habeas 
corpus, with a view to his discharge, upon the 
ground that he was privileged from arrest 
whilst attending the Court, or one of its officers, 
j in the progress of the suit to which he was a 
party. The habeas was issued; upon its 
return, which was to the effect, that the defend- 
ant was taken in execution upon an attachment 
for the non-payment of costs in a particular 
cause. The Vice-Chancellor doubted, whether 
he had jurisdiction in the case, the cause 
having been heard at the Rolls, and the act of 
parliament and general orders made there- 
under, prohibiting one judge of an inferior 
jurisdiction from altering or reversing or (ex- 
cept in certain cases) msdking orders in a 
cause depending in another branch of the same 
Court ; and declined discharging the defendant 
without the sanction of the Chancellor, 'rhe 
case having been mentioned to the Lord Chan- 
cellor, he directed the application to be heard 
before the Vice-Chancellor who had caused the 
writ of habeas to issue. 

Newton, in person, supnorted his immediate 
discharge. He contendea, that the Registrar’s 
Office must, for certain judicial purposes, be 
considered the Court ; and a party attending 
there entitled to the same privilege from arrest 
as when attending 'the Court; that settling the 
minutes of a decree was a judicial proceeding ; 
and that, as a defendant in the suit, he was en- 
titled to attend such settlinj^. 

Kenyon Parker wad Hall conten{|ed, that the 
privilege claimed extended only to judicial, and 
not to ministerial, proceedings in a suit. That 
settling the minutes of a decree was simply 
ministerial, and the attendance of a suitor upon 
the re^stmr was not neeeaaari^ who could settle 
the minutes of a decree in the absence of the 
parties; and that in the preaent case the defend- 
ant was represented by a solicitor on the recor<L 
who attended the registrar, and the defendant 
could not therefore also claim a right to attend. 

TIk Vice^ChmveUor 6aid» he considered Mr- 
Newton^waa entitled to his discharge. It was 
admitted that in attending this Court upon the 
hearing of a joause^ or upon any interlocutory 
proceeding, or in attending before the Master, 
a party iwas privileged from arrest ; it was con- 
tended that ne was not so privileged in attend- 
ing the Registrars’ Office,— not that the 
l^gistrar did not requireiihe attendance of any 
partyiti the fcauae, because the. partyewa^, 
or might be, suffioiently r^resentefi by ms so- 
licitor; but so be m^ht '^be ^^80 before the 
Court or ihe Maatec. The Oenrt so far 
acknowledged the necessity of . having the due 
pi^panition «Df the deme hy the 

parries, that in ipraedce l^^ re- 

quired to be served upon the parties before the 
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decree was passed in their absence ; if, having 
inch notice^ the parties did not attend, the 
decree was thp passed exparte. The registrars 
could not deviate from the order made by the 
Court, yet the practice was, that the decree 
should not be drawn up by the registrar, with- 
out giving the parties the opportunity of seeing 
that it was in fact the decree which the Court 
had pronounced. He could not see why, if the 
solicitor did not attend for this purpose, or if 
he did, and for any other reason a party 
thought it necessary to attend the registrar, he 
was not at liberty to do so, Mr. Newton, in 
the present case, had a direct interest in seeing 
that the minutes were properly framed. He 
must he discharged from custody forthwith. 

The costs, for the non-payment of which Mr. 
Newton was attached, were under 20/., and Mr. 
Newton contended that, under 7 & 8 Viet. c. 
96, he could not be arrested for a debt under 
that sum. Upon this point the Vice-Chan- 
cellor expressed lio opinion, Mr. Newton was 

set at liberty. — 

Ccrurt 0 f 

Salketd V, Johnson, Easter Term, 1848. 

TITHVS. — PRESCRIPTION. 

On sttoh parts of lands hearing titheahle 
matters on which no tithe nor money haoe 
been paid during two incumbencies and 
three years of a third, there is a total 
exemption from aU tithes. But as to other 
parts on which some tithes have been paid 
and other tithes withheld, there is no 
exemption for those that have not hem paid. 
The questions in this case from the Court of 
Chancery to the Court of Exchequer, were in 
the following form : — 

First, Whether under the statute of the 2 & 3 
Wm. 4, c. 100, a valid and indefeasible pre- 
scription or« claim of exemption from or dis- 
charge of tithes can be maintained for certain 
lands which have never paid tithe of any kind, 
or amrthing in lieu thereof for the statutory 
period of two incumbencies, and three years of 
a third, making together no less than 60 years, 
though during such period titheable matters 
and things^ the tithes whereof are demanded by 
the bill, and other titheable matters grew and 
arose at Various times. 

^Secondly, Whether a valid and indefeasible 
prescription or claim of exemption from, or dis- 
charge of, the titlies of a particular titheable 
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matter be can mantaiued under that statute, 
when no tithe of such matter or any thing in 
lieu thereof has been paid for the statutory 
period, although at various times during that 
period such titheable matters have been grown on 
particular lauds, and the tithes of all other tithe- 
able matters grown on the said lands, have been 
during that period from time to time rendered. 

The certificate of the opinion of the Court 
returned to these questions on the 12th May, 
signed by Chief Baron Pollock, and Barons 
Parke, Alderson, and Platt, is as follows 

‘‘This case has been argued before us by 
counsel, and we have considered it, and the 
alterations made therein (by consent) having 
made it necessary to divide the question into 
two parts; we certify to your lordship our 
opinion on each part as follows : 

“ Ist, We are of opinion, that as to those 
parts of the lands in question, whereof no tithe 
of any kind, nor any money or other matter in 
lieu tnereof, have or has been paid, or rendered 
during the period above-mentioned according 
to the true construction of the said statute, a 
valid and indefeasible prescription or claim of 
exemption from a discharge of all tithes, can be 
maintaftied under the circumstances herein- 
before-mentioned, provided all the tithes of all 
the titheable matters from time to time growing 
on the said parts of the said lands be shown to 
have been, auring the whole of the said period, 
withheld adversely, and under a claim as of 
right acquiesced in by the tithe-owner. 

“ 2ndly, As to the other parts of the lands 
in question, whereof no tithes of the particular 
titheable matters and things, the tithes whereof 
are demanded by the plaintiff V bill, nor any 
money or other matter in lieu thereof has or 
have been paid or rendered during the periods 
above mentioned, although at various times dur- 
ing such periods such titheable matters and 
things grew and arose upon such last-mentioned 
lands, other titheable matters and things having 
also at various times during the same periods, 
including corn, grain, and hay, grown and risen 
thereon, and the tithes of all such last-men- 
tioned titheable matters and things having been 
from time *10 time duly paid and rendered, 
“ We are of opinion, that no valid and inde- 
feasible prescription or claim of exemption from 
or discharge of the tithes demanded by the 
plaintiff’s bill, can be sustained under the cir** 
cumstances above stated, according to the true 
construction of the said statute.^* 
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INSUKANCE, MARINE. 

1 . Deviation from voyage insured. — Assump- 
sit on a policy of insurance on goods, at and 
from Liverpool to Lintin, Hong Kong, Macao, 
Canton, &c., or all or any other port or ports, 
place or places, in China, the East Indies, and 
the Indian and China seas, the Gulph of Siam, 
or seas adjacent, particularly Manilla and 
Singapore, backwards and forwards, &c., with 
leave to trans-ship or reship the goods on board 
the same or any other vessel or vessels, and 
from such other vessel, &c., to any other 
vessel, &c., at or off Singapore, Manilla, 
Macao, &c., or elsewhere in the Canton river, 
or oh the coast of China, or in the China seas, 
or Gulph of Siam, or seas adjacent, for Canton, 
Manilla, Singapore, or any other of the ports 
or places aforesaid, and with leave for the ship 
named, or any other vessel^ &c., on board which 
the goods might have been trans-shipped, to 
proceed from any port, &c., in China, the 
China seas, or seas adjacent, particularly the 
before-mentioned places, to any other ports or 
places in China, the East Indies, or the Indian 
Qr China seas or seas adjacent, and discharge 
the goods at any or all of the said places, or 
remain at the same until it should be deemed 
expedient to proceed to the port or place of dis- 
charge : continuing the risk by laud and by 
water until the goods should be arrived at their 
final port of destination, and including all risk 
of boats, &c., and of trans-shipment as above- 
mentioned. Premium five guineas, to return 
50«. ner cent, if the vessel discharged at 
ManiUa direct, or at a port in China in the 
uriiat course, fne port being ^en; or 60^. per 
cent, if she di^t:narged at Singapore direct. 
The count alleged a loss by perils of the seas 
before the goods were laiiaed at their final 
place of destination. 

Plea, That the ship arrived at Hong Kong, 
on the coast of China, and that, while she lay 
there, by reason that she conld not Safely 
proceed to any usual port or place of discharge 
in Chiifa, it was agreed by the agents of the 
assured that the goods should be finally dis-. 
charged at Hong Kbng, ahd thereupon they 
were by the said agents dischargedv out. of tMj 
said ship into aipther sbip^ bf^ii^ a 
ship appointed by thein as a war^ouse fpr 


receiving and storing the said goods : that 
Hong Kong, then ana before the alleged lose, 
became the final place of destinatidh, and the 
goods, before such loss, were finally discharged 
and safely landed at such place of destination. 

Replication : That the goods were not, be- 
fore the loss, discharged and safely landed at 
their final place of destination, in manner and 
form, &c. Issue thereon. 

It appeared in evidence that the ship (named 
the Penang) sailed on the voyage insured, ai^ 
met with a storm which damaged the ship and 
goods, not however rendering the ship unsea- 
worthy. She arrived at Macao in June, 
1641. There was no market for goods at 
Macao. Hostilities had taken place (but 
without formal declaration of war) between 
the Chinese and the English, who, in May, 
had stormed Canton. Before the Penang ar- 
rived, hostilities had been suspended; but peace 
was not finally established till August 1842. 
The English naval commander on the Canton 
station did not prohibit British ships from 
going to Canton, at their own risk; but the 
Chinese were so much exasperated against the 
English, that the consignees at Macao of the 
goods on board the Penang deemed it unsafe 
for her to go to Canton ; and they chartered 
another ship for three months, to accompany 
the Penang to Hong Kong, (four miles from 
Macao,) in order that the goods might be 
trans-shipped and examined, and might be in a 
place of safety till they could be sent to Canton 
or some other market when circumstances 
should permit. Hong Kong was considered a 
safe place for this purpose ; Macao not. There 
was no market at Hong Kong. The consignees 
did not intend either to resbip the goods on 
board the Penang, or to make Hong Kong the 
lace of deposit for sale. The goods, after 
eing trans-shipped, were Idst on board the 2nd 
ship by perils of the sea. ^ 

On a special case, empowering the Court to 
draw such inferences as a jury mi^ht : HeHp 
that (assuming that question to arise on the 
pleadings) Canton was not such a hostile port 
as, in point of law, could not be considered a 
possible place of final destanatiou : that, at the 
time of the trans-shipment, other places, in China 
and elsewhere, might have become the place of 
final destination within the intention of the 
policy ; and that the place, stating Hong Kong 
to have become, before the loss, the final place 
of destination, was not borne out. 

In assumpsit on another policy upon goods 
by the Penang, lost at the same time by the 
siune perils, the policy reserving no liberty to 
tmns-ship, but in other respects (so far as is ma- 
terial here) resembling the former, the defend- 
ants pleaaed, that after the sailing, &c., the 
goods were; by the ag^t of tbeaismrcd, without 
any cau^e rendc^og it necessanr, and without 
deiendant’S consent, removed froin bh bbab^d 
the Penang, and placed oh board ihhther ship, 
and were continued tiU the j^qipf.hssy^ In 
replication de injurid, and special case setting 
forth the facto almve etatod, )^irith^ to tfie 
Court to di;aw inffinno^ an a jury mi^t 
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Held, that the facts shower] a departure from' the 
voyage ii^ured against, and that the plaintiffs 
could not recover. Olwerson v. Brightman, 8 
Q. B. 78) Bold V. Rotheram, 8 Q. B, 797. 

2. Deviation, — Insurance on ship at and 
from Li\'erpool, to ports and jdaces in China 
and Manilla, all or any, during the ship^s stay 
there, for any purposes, and from thence to her 
port or ports of calling and discharge in the 
United Kingdom, with liberty to call and stay 
at all or any ports or places on either side of, 
and at the Cape of Good Hope. The ship 
sailed from Liverpool direct to a port in China, 
having on board a cargo for that port and 
Manilla; from thence she proceeded to Manilla, 
and there discharged the remainder of her out- 
ward cargo. At Manilla, the captain took on 
board on freight 230 chests of opium, for 
Tongkoo, another port in China, (not being 
thereby a tenth part laden,) and sailed for 
Tongkoo, there to freight for the United 
Kingdom, and on her voyage thither was lost 
by perils of the seas. Tongkoo is quite out (>f 
the direct course from Manilla to the United 
Kingdom, Held, on error in the Exchequer 
Chamber,, (affirming the judgment of the Court 
of Exchequer,) that the words from thence,^’ 
in the policy, meant, not ‘‘from Manilla” only, 
but from “ports or places in (>hina and 
Manilla, all or any;” and that the sailing from 
Manilla to Tongkoo for the purpose of seeking 
a homeward cargo was not a deviation. Pratt 
V. Ashley, 1 Exch, R. 257. 

3. Insurance on ship, at and from Liverpool 
to ports and places in China and Manilla, all 
or any, during the ship’s stay there for any 
purposes, and from thence to her port or ports 
of calling and discharge in the United King- 
dom, with liberty to call and stay at all or any 
ports or places (yi either side of and at the 
Cape of Good Hope. The ship sadled from 
Liverpool direct to a port in China, having on 
board a cargo for that port and Manilla; from 
thence she proceeded to Manilla, and there dis- 
charged the remainder of her outwawl cargo. 
At Manilla, the captain took on board, on 
freight, 230 chests of opium for Tongkoo, an- 
other port in China, (not being thereby a tenth 
part laden^ and sailed for Tongkoo, there to 
seek a freight for the United Kingdom, and 
on her voya^ thither was lost by the perils of 
the seas. Tongkoo is quite out of the direct 
course from Manilla to the United Kingdom : 
Held, that the words, “from thence,” in the 
policy, meant not “ from Manilla ” only, but 
“ from ports or places in. China and' Manilla, 
all or any ;” and that the ssuling from Manilla 
to Tongkoo, for the purpose of seeking a faome- 
ward^ cargo,, was not a' deviation. Ashley v, 
Pratt, IfM- & W. 471- 

Cases, cited in the j^udgment; Metcalfe v. Parry, 
8 Campb, 1V4; Solly r. Whitmore, 5 
Aid. 45 ;i. Lsroehe v* OSwrit, 19 East; 13i; 

Publication, ^ Authofiiy^^ IndietszMait for 
nttsing to be pubMahad a^nesmiaper adibel 
imlL The libel a 


comments on the story, giving it a ridiculous 
character. The editor of the paper deposed, 
that defendant asked him to show K, up, and 
communicated the story, which the editor told 
to a reporter for the paper ; and that this story 
was substantially what was published ; that, 
before the publication appeared, defendant re- 
marked on the delay; and that, after the 
article came out, defendant expressed appro- 
bation of it. 

Held, that, on this evidence, a jury might 
find that the defendant authorised the publi- 
cation of tlie particular libel, notwithstanding 
the comments added, and although it appeared 
that the editor had heard the story before de- 
fendant told it to him. Beg, v. Cooper, 8 
Q.. B. 533. 

See Slander. 

MALICIOUS PUOSBCUTIONi 

Perjury. — Probable cause. — Several assign- 
jnents. — In an action for inalicioiis proset ution 
for perjury, when the indictment contains two 
assignments of perjury, if the plaintiff, at the 
trial of the action, confine his case to one of 
the assignments, the defendant is not entitled 
to })rove that there was reasonable and probable 
cause for the charge contained in the other as- 
signment. Bllis V. Abrahams, 8 Q,. B. 709. 

MISTAKE. 

Money had and received. — A sum of money 
allowed in account by a mistake on a settle- 
ment between })laintifF and defendant, w'hen 
defendant paid the balance after deduction of 
that sum, cannot be recovered back in an 
action for money had and received, the sum 
allowed never having passed between the 
parties otherwise than by such allowance. Lee 
V. Merrett, 8 Q. B. 820. 

MONEY paid. 

Construction of covenant. — Defendant, to 
secure a debt owing from him to plaintiffs, 
assigned to them a policy of insurance on his 
life, and covenanted by the deed of assignment 
that he would pay the annual premium, stated 
to he 37^. 15s., and that, if he at any time made 
default, th^ plaintids might pay it and recover 
the amount in an action at law as for money 
paid to his use. Plaintififs declared against de- 
fendant in d^bt, reciting the deed and allemng 
payment by them of a premium on defeult 
made by defendant; whereby an action had 
accrued to plaintiffe, &c. : Held, on special de- 
murrer, that the count was good, though the 
deed contained ho express covenant that the 
defendant should, in any stated event,, pay the 
amount of the premium tp the plaintiffs. 
Barber v; Butcher, 8 Qi, Bv 8®u 

j PATBNT. 

I Speeif bationi r^I^^rmgemmti , — The sjpebifi- 
catien of patent for “ iniprovements in the 
|UU(9es«^of imi^ing hosii^, and other goods 
.nmnufoot^ from Jmb^s wool, &c.,” stated 
iiie mvontiomfo opnaist^ iii« submitting^Bosiiry, 
other miilari to the finishing 

:prawto of ai« jii^wheoted by steam, &c., in the 
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manner hereinafter mentioned, A description 
was then given, by letters, of a drawing which 
represented a press, which consisted of a box 
heated by steam, up to which another box 
similarly heated was to be pressed by means of 
hydraulic pressure, or by screws, or other well 
known means. After describing the method of 
pressing the goods between these hot boxes, 
the specification concluded by confining the 
inventor’s claim to the process as above de- 

t cribed: Hddy that a method of finishing 
losiery goods, by passing them through 
heated rollers^ was not included in this patent, 
and therefore was no infringement of it. Barber 
V. Grace, 1 Exch. R. 339. 

PROMISSORY NOTE, 

1. Payable at particular place ^ — Present- 
me?it, — A declaration stated, that the defend- 
ant made his promissory note, and thereby 
promised to pay to the plaintiff, “ by the name 
and address of Miss Jessie Hope, at 10, 
Duncan Street, Edinburgh,” the sum of 200/., 
&c. Averment, that the plaintiff was always 
ready and willing to receive the said sum, ac- 
cording to the tenor and efiect of the note, of 
which the defendant had notice. Breach, non- 
payment : Heldf on general demurrer, that this 
was a note payable at a particular place, and 
that the declaration was bad for want of an 
averment of presentment at that place. Spindler 
y, Grellett, 1 Exch. R. 384. 

2. Agreement for renewal, — Indorsee, — H., 
having advanced large sums of money to the 
defendant on account of certain estates in the 
West Indies of which they were joint owners, 
received from the defendant two promissory 
notes to the amount of 3,000/., upon an agree- 
ment which contained the following terms : — 
Should the crops (of the estates^ not come 
forward in time* to provide for these notes, 1 
shall expect to have them renewed for such 
period as may be found necessary from the 
condition of the properties.” The crops proved 
unproductive^ and the notes were renewed three 
times : the present action was brought on the 
third renewed bill, which had been indorsed to 
the plaintiffs with a knowledge fif the agree- 
ment : He/d, that the agreement st^ulated for 
am renewal only, and that the plaintiffs were 
entitled to recover* Inms v. Munro^ 1 Exch, 
R. 473. 

3. Indorsement, •^Dd/wery, •^Eweeutrix, —A 
declaration stated^ that dte- defendants made 
their promissorv note^ and thereby promised to 
pay If. y (since aeceaeed,) or order, 300/* ; that 
H* indorsed the note without making any de«> 
livery thereof]^! and that after hk' deaths his 
esEecutrix trahsftrred the note to the plaintiffs, 
to wit, by delivery to them : He/d, on 

gsmskL demurrer, that the |dainiiffs bad no 
Stfe to sue on the note*^ Bromage v.. Lhydy 5 
1>; & li. laSy S# (i, 34 L* Ow 441*. 

4* Natiee qf on a 

^pmhsofy note indorsee against indorser. 

dwdaration alleged tikt the note had been 
hadorsed to the pi^e, md 

aver^, ^ tfaai hdlSkr at tfie timn wlitn^the 
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note was made, nor afterwards, and before i^ 
became due, nor when it became due, and on 
presentment for payment, had the^maker, or 
the payee, any effects of the defendant in his 
hands, nor was there any consideration or 
value for the making of the note, of the pay- 
ment thereof, or its indorsement by the payee 
to the defendant ; and that the defendant had 
not sustained any damage by reason of his not 
having had notice of the non-payment of the 
note. Special demurrer. Held, that, as against 
Jin indorser, the declaration was bad, for not 
stating a sufficient excuse of want of notice of 
dishonour ; for it was consistent with its 
allegations, that the note might have been in- 
dorsed by the defendant for the accommodation 
of one of the prior parties to it, in which case 
the defendant would be entitled to notice of 
dishonour. Carter v. Flower, 16 M. & W. 
743. 

Cases cited in the judgment : Bickerdike v. BoU- 
xniin, 1 T. .R. 405 ; Cory v. Scott, SB. & Aid. 
622 : Burgh v . Legge, 5 M. h W. 418 ; Legge 
v/J'borpe, 2 East, 171 ; Fitzgerald v. Williaroe, 

6 Bing. N. C, 69; Kemble v, IMlils, 1 M. & 
G.757 ; Wilkes v. Jacks, Peake’s N. P. 0. 
202 ; Norton v. Pickering, 8 B. &c Cr. 610 ; 
Corney v. Mendez da Costa, 1 £sp. 302. 

5. hidorsement, — A, made a note in the form 
of a promissory note, payable to his own order ; 
lie indorsed it to B, Held, that A. might be 
sued upon this as a promissory note on which 
he was legally liable under the statute 3 & 4 
Anne, c, 9. Wood v. Mytton^ 34 L. O. 440. 

SEDUCTION. 

Loss of service. — An action for seduction 
cannot be maintained without some proof of 
loss of service thereby ; therefore, where it ap- 
peared that the defendant had debauched the 
plaintiff’s daughter, and tjiat she was delivered 
of a child, but the jury found tjiat the child 
was not the defendant’s ; Held, that the jury 
were rightly directed to find a verdict for the 
defendant. Eager v. Grimwood, 1 Exch. R. 
61 ; S. C. 34 L. O. 360. 

Case cited in the judgment: Grinnell v. Wells, 

7 M. & G. 1033. 

SHIPPING. 

Bill of lading. — Dangers and accidents,'^ 
Liability of shipowner for negligence, — A vessel 
laden with goods arrived in the port of London, 
and was taken into the Commercial Dock to 
discharge her cargo. For this purpose she 
was fastened by tackle, on tlie one side to a 
loaded lighter lying outside her, and on the 
.other to a barge lying between her and the 
wharf. The crew were discharged, excep»t the 
mate, and lumpers were being emj^oye^t m un- 
loading. her, wl^n the tackle broke whereby 
she was fastened to the lighter, and in conse- 
qaence she canted over, water got in thi^ough 
her ports, and the goods still on Board were 
damaged; HeU, that this iva# a loss within the 
.excqptfon of the bUI of lad!h|^ of and 
emy the dangers of the s and 

navigaiion/* alto; Qxk an aetion by the 
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freighters against the shipowners to recover 
damges |pr this loss,) that the jury were 
properly directed, ** that the owners were only 
TOund to take the same care of the goods as a 
person would of his own goods, that is, an 
ordinary and reasonable care.” Laurie v, 
Douylas, 15 M. & W. 746. 

BLANDSR. 

1. Damayes. — Inuendoes. — Words occurring 
in a single discourse charged in one count * — 
Where a declaration in slander sets out words 
alleged to have been uttered, some in one dis- 
course, and the remainder in a second dis- 
course, and there are in form but two counts, 
each containing only the words alleged to have 
been uttered in one discourse, the declaration 
will be treated as containing only two counts, 
though each of such two counts contains 
separate allegations of the uttering of different 
words in the particular discourse. Therefore, 
if in each count there be any words set out 
which are slanderous, judgment for plaintiff 
will not be arrested after verdict, though the 
damages be general, and some of the separate 
allegations recite only words not actionable. 

The first count stated that plaintiff was a 
butcher, and that defendant, contriving to 
cause it to be believed that plaintiff had been 
and was guilty of, in her said trade, fraudu- 
lently using two weights to a steelyard (as to 
which there was no previous direct allegation) 
by her used in her said trade, and of using im- 

S r and fraudulent weights in her said 
^ and thereby to injure plaintiff in her 
said trade, in a discourse of and concerning 
plaintiff in her said trade, and of and concern- 
ing a son of plaintiff and her servant in 
her said trade, as such servant, and of and 
concerning plaintifiF having, as supposed by 
defendant, by M. as her agent and servant, 
**U8ed impr^Tper and fraudulent weights” in 
her said trade, and defrauded and cheated in 
her said trade, and of and concerning her 
being, as supposed by defendant, guilt/'of de- 
frauding and cheating in her said trade, and 
having, as supposed by defendant, in her said 
trade, by M* as her agent and servant, fraudu- 
lently use^ two weights to a steelyard by her 
used in her said trade, spoke, in the presence, 
&c., of and concerning plaintiff in her said 
trade, and of and concerning ikf., as and then 
being such servant, and of and concerning 
plaintiff having, as supposed by defendant, by 
Af., as her agent and servant, used improper 
and fraudulent weights in her said trade, and 
being, as supposed by defendant, guilty of de- 
frauding ana cheating in her said trade, and of 
and concemiuj^ plaintiff having, as supposed 
by defendant, m ner said trade, by Af., as her 
agent and servant, fraudulently used two 
weights to a steelyard, by her used in her 
said trade, these false, &c., words : — ** JIf.” 
(meaning the said Af., so being such servant,} 
*^uses ^ two balls to his mother^ s steely drdf 
(tn^ning that plaintiff, by Af. as her agent 
and servant, used improper and fraudulent 
weights in her said trade, and defrauded and 


cheated in her said trade). On motion ta 
arrest judgment. 

Held, that, the words being susceptible of 
both a harmless and an injurious meaning, the 
inuendo was properly applied to point to the 
injurious meaning. 

The 2nd count, with similar preliminary 
averments and description of the intention of 
defendant and subject of the discourse and of 
the words, adding that the discourse and words 
were also of and concerning defendant himself} 
alleged that defendant, in the presence, &c., 
spoke, in answer to a question put by plaintiff 
to defendant as to whether defendant bad said 
to 6. that plaintiff’s son used two balls to 
plaintiflPs steelyard, these false, &c., words ; — 

“ To be sure, I (meaning defendant) did, 

I (meaning that defendant had said to G. that 
I plaintiff’s son used two balls to plaintiff’s steel- 
ard, and also that plaintiff, in her said trade, 
ad, by a son of plaintiff, as her agent and 
servant, fraudulently used two weights to a 
steelyard by her used in her said trade); I 
(meaning clefendant) will swear to it in any 
Court; you, G., have used them for years, 
(meaning that plaintiff had in her said trade 
fraudulently used two weights to a steelyard 
by her used in her said trade). On motion to 
arrest judgment. 

Held, that the words, as stated* and explained, 
were actionable. Griffiths v. Lewis, 8 Q. B. 
841. 

Coses cited in the judgment : Clegg v. Laffer, 10 

Bing. 250; Hombleton v. Vere, 2 Wms. 

Sauud. 171, d. 

2. Words occurring in a single discourse 
charged in one count. — Declaration for slander 
recited that plaintiff carried on the trade of 
buying arid selling, and was a dealer in, an 
article of fishing-tackle calleci a winch ; and 
that defendant used the trade of making and 
selling winches ; and it charged that defendant, 
contriving to injure plaintiff in his said trade, 
and to cause his customers to believe that he 
was guilty of unlawfully buying goods well 
knowing them to have been stolen and dis- 
honestly cofhe by, in a discourse which he had 
with plaintiff, of and concerning him with re- 
ference to his said trade, and of and concerning 
the premises, in the presence and hearing of 
J. jp., &c., falsely and maliciously spoke, to 
and of and concerning plaintiff, and of and 
concerning him with reference to his said trade 
and the premises, the words, &c. : — ^*1” 
(meaning defendant) ^^have been robbed of 
about three dozen winches,” (meaning such 
articles, &c.) : ” a person has been buying 
things at my shop, and has taken them ; you " 
(meaning plaintiff) have bought two, one at 
3s., and one at 2s. ; you ” (meaning plainti^ 
** knew well, when you bought them ' (mean* 
ing the said winches) ^Unat they cost me** 
(meaning defendant) *Hhree times as much 
making as you *’ (meaning plaintiff) “gave 
for them, and that th^ could not have been 
come honestly by.** The decla^al^ipn then pro- 
ceeded: — whereupon the plaintiff then, in 
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the presence and hearinp^ of the aforesaid 
persons, said to the defendant/’ &c., setting 
forth further words of plaintiff respecting 
winches, and alleging that defendant, further 
contriving, &c., thereupon, in the presence 
and hearing of the said persons, replied, &c., 
(setting out other words). ** Thereby meaning,’* 
&c., ‘^that the plaintiff had been and was 
guilty of buying winches, well knowing the 
same to have been dishonestly come by and to 
have been feloniously stolen by the person of 
and from whom the said plaintiff had so 
bought them.” 

After verdict for general damages : Held, on 
motion in arrest of judgment, 

1 . That the words first set out imputed that 
plaintiff had received stolen goods knowing 
them to have been stolen. 

2. That the words following appeared to be 
spoken at the same time with the others, and 
formed with them a continued discourse ; that 
the declaration, therefore, contained only a 
single count; and, consequently, that plaintiff 
was entitled to judgment, even on the assump- 
tion that the words last set out gave no cause 
of action. Afred v. Farlow, 8 Q. B. 854. 

Z, Trader. — Toll keeper. — An action of 
slander cannot be maintained by a lessee or 
renter of tolls, for words spoken of him in his 
character of contractor for tolls, after he has 
ceased to contract for renting the tolls respect- 
ing which the words are spoken. 

Semble, the renting of tolls is not a profes- 
sion or trade. Bellamy v. Burch, 16 M. & W. 
590. 

SPECIAL DAMAOE. 

See Assumpsit, Trover. 

STAMP. 

See Contract. 

SUPERCARGO. 

Commission.-^Net proceeds. — The following 
letter was addressed to an African captain and 
supercargo by his employers ; — ** Your com- 
missions are 6/. per cent, on the net proceeds of 
your homeward cargo, after deducting the 
usual charges as arranged by the African Asso- 
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elation, viz., 4l. per ton from the gross sales of 
the oil when taken from the qtiay, and 4Z. I5s. 
when warehoused Held, that the commission 
was payable only on the sums actually realised, 
after deducting bad debts as well as other 
charges. Caine v. Horsfall, 1 Exch. R. 519* 

TROVER, 

Special damage, — In trover, damages may be 
given in respect of special damage, besides the 
value of the goods converted, if special damage 
be laid in the declaration. 

As where, in trover for carpenter’s tools, 
special damage was laid in respect of the plain- 
tiff, a carpenter, being hindered from working. 
Bodley v. Reynolds, 8 Q. B. 779. 

WAGES, servants’. 

A menial servant, entitled under the hiring 
to a month’s warning or a month’s wjiges, 
cannot recover a month’s wages for having 
been improperly dismissed without a month’s 
warning, upon the common indebitatus count 
for work and labour. Femngs v. Tisdal, 1 
Exch. R. 295. 

Cases cited in the judgment: Archer v. Hornor, 
3 C. P. 349 ; Broxham v. Wagstaffe, 5 Jur. 
845. 

WARRANTY. 

Liability to action for sale of unwholesome 
provisions. — A., a farmer, bought, in the public 
market of a country town, from B., a butcher 
keeping a stall there, the carcase of a dead pig 
for consumption, and left it hanging up, in- 
tending to return after completing other 
business and take it away. In his absence, C., 
a farmer, on seeing and wishing to buy it, was 
referred to A. as the owner, and subsequently, 
on the same day, bought it of A., the original 
buyer, without any warranty. It did not 
appear that any secret defect was known to any 
of the parties. It turned out unsound and 
unfit for human consumption : HSd, that no 
warranty of soundness was implied by law be- 
tween the farmers A. and C. Burnby v. 
Bollett,*l6 M. & W. 644. 

Casecitedin the judgment: Roswell v, Vaughan 
Cro. Jac. 196. 
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Monday . . Nov., 27 | Tuesday . . Nov, 28 

(To adjourn only^) 

The Court will sit iu Middlesex, at Nisi Frias in 
Term, by adjournment, from 4ay to day, on^l /the 
causes entered for the respective Middlesex sittings 
aredispaseidnf, 

TheDourt willniii, dnrinf and pfier Tem, at ten 
o'closh# 



DIGEST, AND JOURNAL OF JURISPRUDENCE 

SATURDAY, SEPTEMBER 23, 1848. 


Quod magis ad nos 

Pertinet, et nescire malum estj agitamus/’ 

Horat* 


SU^IMARY CONVICTIONS AND 
ORDERS BY MAGISTRATES. 

11 & 12 ViCT. C. 43. 

Having laid before our readers iu the 
last number, p. 397,) an abi’idgmeut 

of the Act introduced to facilitate the per- 
formance of the Duties of a Justice of the 
Peace out of Sessions, as regards Indictable 
Offences, we now submit an analysis of the 
no less important act, the professod object 
of w^hich is Ito consolidate the several 
statutes relating to Summary Convictions 
and Orders by Justices out of Sessions, and 
to define thc’^ duties of magistrates in re- 
ference to such convictions and orders by 
positive enactments. The two acts are not 
only ill pari materia^ but form wcounected 
parts of the same plan, and are merely di- 
vided into separate chapters for greater con- 
venience ; an arrangement, however, which 
has necessarily occasioned much repetition. 

The 1st section provides, that in all cases 
where an information shall be laid before a 
justice' of the peace, that any person has com- 
mitted, or is suspected to have committed, any 
offence within the jurisdiction of such justice, 
for which he is liable, upon summary con- 
viction, to be imprisoned or fined, the justice is 
authorised to Bummon the party charged to an- 
swer the complaint. The summons is to be 
served by a constable or other peace officer, 
personally, or by leaving it at the last or most 
place of abode of the accused party ; and 
the officer serving the same is to att^d at the 
rettirn of the stncninotis to d^ose to the service, 
if necessary. A justice is not obliged to issue 
a summons in any case where the application 
VoL. XXXVI. No. 1,072. 


for an order is by law to he made expart 
And it is provided, that no objection shall be 
allowed to any summons, information, or com- 
plaint, for any defect in substance or form, or 
for any variance from the evidence adduced, 
but if the justice considers the party summoned 
j and appearing has been misled by the variance, 
j he may adjourn tlie hearing of the case to a fu- 
I ture day, upon such terms as he shall think fit. 
j Sect. 2 enacts, that if the justice be satisfied 
j that the summons has been served a reasonable 
time before that fixed for appearance, and the 
party served disobeys the siftnmons, the justice 
may issue his warrant to apprehenc^ the person 
summoned, or may issue a warrant in the first 
instance, instead of a summons ; or, if the sum- 
mons being duly served, be not obeyed, the 
justice iflay proceed exp arte to the hearing of 
the complaint, and adjudicate thereon as if tbs 
accused had appeared. 

Section 3 refers to the form of the warrant, 
and provides where and how it nia)^ be exe- 
cuted. It enacts, that certain provisions of the 
5 Geo. 4, c. IS, as to backing of warrants, shall 
extend to warrants issued under this act, and 
provides that no objection sljall De allowed for 
any defect in substance or form in the warrant, 
or for any variance between it and the evidence 
adduced ; but if the party charged is misled by 
the variation, the hearing of the case may be 
adjourned, and the person charged either com* 
nutted or discharged upon recongnizancBj, at 
the discretion of the justice. Where a defend- 
ant is discharged upon recognizance, if he faff 
to re-appear, the justice may transmit the re- 
cognizance to the clerk of the peace, to be pro- 
ceeded upon in like manner as other recog- 
nizmees. 

Sect. 4 points out the manner in which the 
property of partners, joint tenants, parceners 
or tenants in common, the ownership of works 
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or buildinjcs, amde^j maintained, or repaired, at 
the expense of pariicukv districts, the property 
in floods jirovided for the iK)or, and in maieriars 
for parish or turnpike roads, as well as the pro- 
perty of coirunissiotiers of sewers, may be de- 
scribed in any information or complaint. 

Sect. 5 enacts, that aiders and abettors in the 
commission of otfenees punishable on sum- 
irtary conviction, sha)! be liable to be proceeded 
ajfuinst and convicted, either witli, before, or 
after, the principal offender, and lial)le to the 
same forfeiture and punishment, and may be 
proceeded against either where the principal 
has been convicted, or where the offence may 
have been committed. 

By sect, 6 the pnivisions of the 11 & 12 Viet, 
c* 42, as to justices in one county acting 
for another, (see awYe, p. 3f}8,) are to extend to 
this act. 

Sect, 7 autijorises a justice to summon wit- 
miesses to attend and give evidence. If the 
summons be not oljeyed the justice may is.sue 
his warrant, or if the justice be satisfied that it 
is probable the witness will not attend without 
compulsion, he may issue his warrant in the 
first instance. Persons appearing on summons, 
and refusing to be, e.xammed, may be com- 
mitted. 

Sect. 8 enacts, that complaints upon which 
orders for payment of money, or otherwise, are 
founded, need not be in writing, unless speci- 
fically required by act of parliament. 

Sect. 9 declares, that in proceeding upon in- 
formations for oflences punishable on eurnmary 
convictions, a variance between the information 
and evidence as to the time at which tlie offence 
shall be alleged to be CQinmitted, shall not be 
material if the information was in fact laid 
within the time litpited by Jaw ; so, likewise, a 
variance between the information and evidence 
as to the 'parigh or township in which the 
offence shall be alleged to have been com- 
mitted, shall m»t be material if the offence was 
committed within the jurisdiction of the justice 
by whom the information shall be heard and 
determined. If the party charged apiicars to 
be misled by any variation between tlie in- 
formation and the evidence, the justice has 
authorify to adjourn the hearing of the case to 
some future day, and meantime to commit the 
'defendant or discharge him upon recognizance ; 
and if the latter course be adopted and the 
defendant fail to re-appear, the justice may 
transmit the recognizance to the clerk of the 
peace, to be proceeded upon in like manner as 
other recognizances. 

Sect, 10 relates to ’the manner of making a 
corhplaint or laying an information, aud de.* 
dares that, unless some particular statute shall 
other ivise require* they inay respectively be iiiade 
or laid without oath ; except where ihe justice 
shall issue his warrant in Jpirst instance to 
appreheiid the defendant;, , iq which the 
information shaU he fiubstaptiated. by oaih. be^ 
fore the warrant issues. /ITie i^forniatibll or 
tomplaint shall only relate one 
mktter, and not to two or more, and this section 
expressly enacts, “ that every such complaint 
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or '■ information may be laid or made . by Ihq 
complainant or informant in person, or by his 
counsel or attorney, or other jiersou authofised 
in that behalf.’’ 

Sect. U enacts, ihat where no time is spe- 
cially limited for making any complaint or 
laying any information, such complaint or in- 
formation shall be laid or made within six 
calendar months from the time when the 
matter arose. 

Sect. 12 enacts, that complaints and in- 
formations shall be heard by one or two 
justices, as directed by the acts, upon which 
such informations or complaints shall be 
founded, and if there be no such direction in 
any act, then such complaint or information 
may he heard by any one justice for the place 
where the matter shall have arisen. The places 
in which justices sit to hear complaints are to 
be deemed open Courts, and the complainant 
and accused respectively are at liberty to con- 
duct their cases, and Imve their witnesses ex- 
amined and cross-examined by counsel aud 
attorney. 

Sect. 13, provides, that if a defendant who 
has been duly summoned does not aj)poar at 
the time and jdace appointed, u])on proof of 
service, the justice may proceed to h^ir and 
determine in the absence of such defendant, or 
he may iss\ie his warrant, and adjourn the 
hearing until the defendant be apprehended. 
If the defendant appears, and the complainant 
does not, the justice may dismiss the complaint, 
or at his discretion adjourn the hearing, and 
commit or discharge the defendant upon re- 
cognizances, and in the latter event, if the de- 
fendant iaiJ to re-appear, the justice may 
transmit the recognizance to the clerk of the 
peace, jf both parties appear, justice is to 
hear and determine the case. 

Sect. 14 directs the mode of proceeding to 
be pursued upon the bearing of comfdaints and 
informations. The defendant having had the 
substance of the complaint or infonriatiori 
stated 10 him is to be asked if he have any, 
causso to show, and if he admit the truth of the 
charge, an,d show no cause, the justice shall 
convict or make an order accordingly; but if 
the party charged shall not admit the truth of 
the charge, the justice shall proceed to hear the 
prosecutor and his witness, and the defendant 
and his witnesses ; and if the defendant ,^iyes 
any evidence other than as to his general cha- 
racter, the prosecutor may give, evidence in 
reply ; but neither the prosecutor or defendant 
shall- be entitled to make any observations on 
the evidence in reply. After, .considering the 
matter, the justice may convict, or make an 
order upon the defendant, or djsimss the -epm- 
plaiut. If there be a conviction or ord^r, a 
minute shall then be made, and the conylp^on 
or order afterwards drawn up in proppii forrn 
and filed. If the information or cbmpfaint be 
dismissed the justice if ho , jsliall 
being required so to. do/^ ^ay mako 'au 
of dismissai, and giyo the d'^fbpdunt a b^lifi- 
jeate thereof, which shall bie a bar tp any ^libse- 
quent information or complaint for, the'binae 
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matter. It is further provided, ^‘that if the 
ivifc)rpiktiott or compiaint in such case shall 
negative any exemption, exception^ proviso, 
or cdhdition in the statute on which the same 
shall be framed, it shall not be nece^ary for 
tlie prosecutor or complainant in that behalf to 
prove such negative, bat the defendant may 
prove the affirmative thereof in his defence, 
if he would have advantage of the same/^ 

Sect. If). Prosecutors of informations, not 
having any pecuniary interest in the result, iuid 
every complainant in any such complaint, 
whatever his interest may be in the result, shall 
be competent as witness to siij>port such in- 
f<:)rniation or com])laint. Witnesses to be ex- 
amined upon oath. 

Sect. 16 gives power to justices before or 
during tlie hearing of any information or corn- 
jdaint, to adjourn such liearing, and meantime, 
either commit the <lefendant, sutler him to go 
at large, of discliarge him ui)on his recog- 
nizauccs, and if he fail to re-appear, the recog- 
nizance may l)e transmitted to the clerk of the 
peace to !)e ])roceeded upon. 

Sect. 17 enacts, that in all cases of con- 
viction, where no f)articular form of conviction 
is given by the statute, creating the offence, 
and in all cases of convictions upon statutes 
hitherto passed, whether any particular form 
of conviction has been given or not, the con- 
victing justice shall draw up his conviction in 
one of the forms given by this act, and ap- 
plicable to the case or the like effect. The 
clause contains a similar provision with respect 
to orders of justices, and further directs, that 
where authority is given by statute to commit 
or distrain, the defendant shall be served with 
a co])y of the minute of such order before 
warrant of commitment or distress shidl issue, 
and such order or minute shall not, form any 
part of the warrant. 

Sect. IS empowers justices, in all cases of 
summary conviction or orders to o’.v xrd costs 
which shall be specified in conviction, or order 
of dismissal, and may be recovered by distress. 

Sect. 19, empowering a justice to ivssue a 
warrant of distress, provides, that if sufficient 
distress shall not ])e found within ^he limits of 
the jurisdiction of the justice granting such 
warrant, any other justice may, by indorsement 
on the warrant, authorise the execution within 
the limits of his jurisdiction* Where it appears 
that the execution of a warrant would be 
rainous to a defendant, or where there are no 
goods, the justice may commit him to prison. 

Sect. 2Q, After issuing distress warrant, 
justice ma^ suffer defendant to go at large, or 
order him into custody until return be made, 
unless he gives security .by recognizance, and 
if he fail to re-appear, the justice may transmit 
such recognizance to the clerk of the peace to 
be proceeded upon. 

Se<?t. 21. In default of sufficiency of dis* 
tress, the justice may commit the defendant 
^th hard labour for •such time as has been 
appointed by the statute on which the con- 
viction or order was founded, unless the sum 
Sludged to be paid, with costs and charges, 
be sooner paid. 


Sect. 22. In* all cases of penalties, cour 
victions, or orders, where the statute provides 
no remedy in default of distress, the justice 
may commit the defendant to prison by war- 
rant, for any term hot exceeding threei calendar 
months. , 

Sect. 23. Where the statute under which a 
conviction or order is made makes tio provision 
for a levy by distress. Justices may order 
commitment in the first instance for non- 
payment of a penalty or of a sum ordered to be 
paid. 

Sect. 24. Where the conviction is not for a 
penalty or for payment of money, but some 
other act is directed to be done, in case of the 
defendant’s neglect or refusal, justices are em- 
powered to order commitment ; where costs 
are adjudged to be ])aid by the defendant, they 
may he levded by distress, and in default the 
defendant may be committed for a further term. 

Sect. 25. Where a defendant is already un- 
dergoing imprisonment, the imprisonment for 
a subsequent ofience is to commence at the 
expiration of that for the previous offence. 

Sect. 26. If an information or complaint be 
dismissed with costs, the sum awarded for such 
costs may be recovered by distress upon the 
prosecutor’s goods, or in default he may be 
committed. 

Sect. 27 declares, that after an a|>peal against 
a conviction or order shall be decided, the justice 
may issue his warrant of distress or commit- 
ment for execution as if no appeal had been 
brought. If costs of appeal are ordered by the 
Court of Quarter Sessions to be paid and are 
not paid, upon certificate of nonpayment, the 
amount may be levied by distress, or in default 
the party liable may be committed for three 
calendar months, unless the amount with 
charges be sooner paid. 

Sect. 2S provides, that upon payment of 
penalty and expenses a distress shall not be 
levied, or the party if imprisoneA for nonpay- 
ment shall be discharged . 

Sect. 29 . In all cases of summary proceed- 
ings, one justice may receive the information 
or complaint and issue his summons or warrant, 
even where the information or complaint must 
by statute be heard and determined by two or 
more justices ; and after the hearing by two or 
more, one justice may issue his ^^arrant of 
distress or commitment. Provided that where 
by statute it is required that two justices sUkll 
hear and determine, two shall be present and 
acting during the whole of the hearing and 
determination. 

Sect. 30. The justices at Quarter Sesaions 
are from time to time to make tables of the 
fees to be paid clerks of the peace, of special 
and petty sessions, and of justices, which table 
is to be submitted to, and approved of, by the 
Secretary of State. After such tables Mve 
been framed, confirmed, and distributed, any 
person demanding or receiving a grenter fee 
than is set down in the table, shall forfeit 20L 
yntil this regalation takes effect, the fees now 
payalble are to be received. 

Sect, 3 1 . Sums levied under distress war- 

Y 2 
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rants for penalties, and paid by persons com- 
mitted for non-payment of monies, are to be 
psdd over in the first instance to the clerk of 
tbe division in which the justice issuing the 
%varrant shall usually act, and such clerk shall 
pay over such monies to the parties entitled to 
receive the same, or in default to the treasurer 
of the county. The elerks are to keep accounts 
of ail monies received in a specified form, and 
render the same to justices at Sessions, 

Sect. 32* The forms in the schedule, or 
forms to the like effect to be deemed valid. 

Sect. 33* Metropolitan police magistrates 
and stipendiary magistrates in other places 
may act alone. Nothing herein contained to 
affect powers contained in 10 Geo. 4, c. 44, 
2 k 3 Viet. c. 47, 2 k 3 Viet. c. 71, and 3 & 4 
Viet. c. 84* 

Sect. 34. The lord mayor or any alderman 
of London may act alone, and nothing herein 
shall affect the powers contained in the London 
Police Act, (2 k 3 Viet. c. 94). I 

Sect. 35. This act not to extend to warrants ! 
or orders for the removal of the poor, com- 
plaints or orders with respect to lunatics, in- 
formations or complaints under the statutes 
relating to the revenue, or complaints, orders, 
or warrants in matters of bastardy, except the 
provisions relating to backing warrants ; nor is 
the act to extend to proceedings under the 
Factory Acts- 

Sect. 36 repeals the whole or parts of the 
following statutes: — 18 Eliz. c. 5, s, 1, (in 
part) ; 31 Eliz. c. 5, s, 5, (in part) ; 27 Geo. 2, 
c. 20, 88. 1 k 2; 18 Geo. 3, c. 19, ss. 1, 2, 3, 
k 5 ; 33 Geo. 3, c. 55, s. 3 ; 3 Geo* 4, c. 23 ; 

5 Geo. 4, c. IS ; and 6 & 7 W. 4, c. 114, s. 2. 

Sect. 37- This act to extend to Berwick- 
upon-Tweed, but not to Scotland, Ireland, 
or to the Isles of Man, Jersey, Guernsey, 
Alderney, or Sark, except the provisions as to 
backing warrants under 11 & 12 Viet. c. 42. 

Sect. 38. This act to commence and take 
effect from the 2nd October, 1848. 

As in the act the summary of whicjfi ap- 
peared in our last number, the 11 & 12 
Viet. c. 42, contains a schedule, the forms 
contained in which are specifically referred 
to by sectmn 32. Those forms, or forms to 
the like effect, are to be used in all cases to 
which they are applicable. 

The forms are indicated alpliabetically, 
and are thus described in the schedule. 

A. Summons to the defendant upon an in- 
formation or complaint. 

B. Warrant where the summons is dis- 
obeyed. 

C. Warrant in the first instance* 

I). Warrant of committal for safe custody 
during an adjournment of the hearing* 

E. Recognizance for the appearance of the 
defendant, where the case is adjourned, or not 
at once proceeded wdth. Notice of such recog- 
nizance to be given to the defendant and his 
surety. 

F* Certificate of non-appesurance to be en- 
dorsed on the defendant’s recognizance. 


G. (1.) Summons of a witness. G. (2.) 
Warrant where a witness has not obeyed a 
summons. G* (3.) Warrant for a witness in 
the first instance. G. (4.) Commitment of a 
witness {or refusing to be sworn or to give 
evidence. 

H. Warrant to remand a defendant when 
apprehended. 

I. (i.) Conviction for a penalty to be levied 
by distress, ancFin default of sufficient distress, 
imprisonment. I. (2.) Conviction for a 
penalty, and in default of payment imprison- 
ment. I. (3.) Conviction when the punish- 
ment is by imprisonment, &c. ; or where the 
issuing of a distress warrant would be ruinous 
to the defendant or his family, or it appears 
that he has no goods whereon to levy a 
distress, 

K. (1.) Order for payment of money to be 
levied by distress, and in default of distress 
imprisonment. K. (2.) Order for payment of 
money, and in default of payment imprisonment. 
K. (3.) Order for any other matter wdicre the 
disobeying of it is punishable wdth imprison- 
ment./ 

L. Order of dismissal of an information or 
complaint. 

M. Certificate of dismissal. 

N. (1). Warrant of disti'ess upon a conviction 
for a penalty. N. (2.) Warrant of distress 
upon an order for the payment of money. 

(3.) Endorsement in hacking a w^irrant of 
distress. N. (4.) Constable’s return to a war- 
rant of distress. N. (5.) Warrant of commit- 
ment for want of a distress. 

O. (1.) Warrant of commitment upon a 
conviction for a penalty in the first instance. 

O. (2.) Warrant of commitment on an order in 
the first instance, 

P. (].) Warrant of commitment on a convic- 
tion w'here the punishment is by imprisonment. 

P. (2.) Warrant of commitment on an order 
wdiere the disobeying of it is punishable by im- 
prisonment. P. (3.) Warrant of distress for 
costs upon a conviction where the offence ia 
punishable by imprisonment, P, (4.) Warrant 
of distress for costs upon an order where the 
disobeying of the order is punishable wdth im- 
prisonment. ' P. (5.) Warrant of commitment 
for want of distress in either of the last two 
cases. 

Q. (1.) Warrant of distress for costs upon 
an order for dismissal of an information or 
complaint. Q. (2.) AVarrant of commitment 
for want of distress in the last case. 

R. Certificate of clerk of the peace that the 
costs of an appeal are not paid. 

S. (1.) Warrant of distress for costs of an 
appeal against a conviction or order. S, (2.) 
Warrant of commitmeftt for w’ant of distress in 
the last case. 

T. Form of account of clerk of the justices 
at petty sessions, and of the keeper of tne*^abl 
or House of Cm-rection, to be returned monthly. 

Such srre the enactments imd fioTma con- 
tained in the statutes to which the legis- 
lature has given its sanction, Under the 
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superiatendence of the Attoniey-Geaeral, 
and which, whether as regards the object, 
the subj.eet-inatter, or the variety of the pvo- 
yisions, we are disposed to class as the most 
important measures relating to the law 
passed in the last Session of Parliament. 
The epitome of the acts submitted to our 
readers has necessarily occupied a consider- 
able space. Many future opportunities will 
arise for discussing the provisions in detail. 


REFORM IN OHANCERY, 

THE masters’ 03T1CES. HR. FARRER’s 

OBSERVATIONS. 

# 

We resume our review of Master ]*'arrer’s 
paniplilet on tiu! proposed alttTations in the 
jurisdiction and practice in the Masters’ 
offices. On the former occasion we noticed 
the improvements which the Master was in- 
clined to recommend/^ and jn-ocecd now to 
his observations on the suggestions made 
by the Law Amendment Society. To these 
we shall add some extracts from the Me- 
morial of the Aletropolitiin and Provincitil 
Law Association, which Mr. Farrcr had not 
an opportunity of seeing before the publi- 
cation of his pamphlet. 

The Law Review,^ wliicli has authority 
to publish the proceedings of the Law 
Amendment Society, contains the Report of 
the Committee on Equity on the reference 
made to that Committee to consider 
whether any and what improvennent can be 
made in the jiresent mode of proceeding in 
the Master’s Office.” The Report (jontiiins 
nine siiggestious. 

The first is, — ‘^That each INIastcr shall 
have a daily list of causes, and that each 
cause shall be called on in its turn, and be 
proceeded with continuously until the whole 
matter capable of being considered and dis- 
posed of has been gone throagh.” Upon 
this the Master observes that the system 
proposed 

Would be very acceptable to the Masters, 
and would be a great relief to them from the 
hearing matters piecemeal, and often after long 
intervals betvveen the attendances; it would 
also be a saving of time. But the objection to 
it consists in the difficulty in carrying it into 
execution. If adopted there would be five Su- 
perior Judges and ten Masters sitting with 
cause lists. The inconvenience and difficulty 
arising out of the sitting of so many judges and 
masters at the same time would be very much 
increased by the Courts sitting at Westminster 
daring , the terms. It is feared, that business 


“ See p. 

^ Law Review, vol. 6, p. 303. 


could not be practically carried on under such 
a system as should render attendance in the 
Master’s Office compulsory, without whicli it 
would be of little value. In a profession in 
which the attendance of the practitioners is re- 
quired in so many places, it may with good 
reason be urged, that their convenience must 
be consulted, so far as to give them some power 
to choose their times of proceeding in some of 
those places ; the defect in the present system 
is, not that they possess this power, but that 
tliey possess it without some control to ])revent 
the abuse of it. This suggestion, whenever 
acted upon, must be preceded by orders en- 
forcing a great change in the manner in winch 
states of facts, At., are brought )>efore the 
Master; or, if the expression may he used, 'n 
which the pleadings are conducted. It fre- 
quently happens that the procecilings are 
pended by the impossibility of ])ruceedlag wit!:- 
out amendments, or counter states offacus, or 

further evidence. Indec ’ ^ * 

mon practice to leave states oi lacts m tac oni,:^ 
without evidence, and tlioii to attend for tl.T 
purpose of obtaliiing (as it is expressed) the 
Master’s view or opinion of the evidence iic 
will require. The Master rniglU; (perhaps 
ought) to refuse to proceed, and led the parties, 

It is your duty to make your case perfect ; iuy 
duty is to decifle uj)on your case when so ju;:- 
fccled ; it is not iny duly to advise you upon 
evidence.’ The parties say, they are (piite 
aware of theit, but the Master’s general view 
would be a great accovuniodation to them, pro- 
bably save time and expense. The Master 
gives way under protest, that if, when the case 
comes before liiin, he should require further 
evidence, it must not be said tliat they had fol- 
lowed his opinion; thus the Master ]>ecomes a 
party to * instructing the case.’ ” 

The second suggestion is, — That the 
Master shall fix a time for tlxe^isposal each 
day of matters of coitrse,^^ Ac. 

‘'This is open to objection, 1st, because 
there are no matters properly of course in the 
Master’s Office. Many matters are indeed 
easily disposed of, but it never can be said 
of any sort of proceeding before him tliat it 
is of course. For instance, ajipncations for 
time to answer, to amend bills, settling iiy:er- 
rogatories, Ac., are, generally, easily disposed 
of, but not unfrequcntly questions of diffi- 
culty arise upon them. 2nd. Because the 
present system works well in regard to the 
matters referred to as matters of course ; it 
is the junior clerk’s duty to give warrants, so 
that they shall not clash with other business. 
This requires a knowdedge of the practice, and 
acquaintance with the causes which are in pro- 
gress before the Master. Tlie proposed re- 
strictioii might be inconvenient to the* practi- 
tioners without any benefit to the suitors.” 

Tho Master next adverts to the 8th & IHh 
I suggestions, having objects in view ex- 
! tremeljr important, namely, that states of 
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facts, &c., and evidence, shall be made com* 
plete within a proper time, and that no 
further evidence shall be received after the 
Master has given his opinion.” 

‘* Whether these suggestions propose the 
best remedies for the evil intended to be re- 
inov''efl may be subject of consideration, but it 
is manifest that there must be some means de- 
vised to effect the object aimed at, namely, 
‘ the making of states of facts and evidence com- 
jdete/ We submit, by way of illustration of 
our meaning, that on a litigated state of facts 
the Master might direct a warrant to issue to 
show cause why he should not proceed wilhoin 
further evidence, or why he should not allow 
or disallow a st<ite of facts. If no cause were 
shown, then the Master should proceed, and no 
further evidence ouglit to be received or amend- 
ment of state of fads made without leave of the 
Court, as is the case, according to the ])resent 
practice, after the warrant to pre})are the report 
has issued, when no further evidence can be 
received or claims left without leave of the 
Court. Such a show-cause warrant ought to 
be issuable only by leave of the Master, to pre- 
vent the growth of a i)ractice of issuing war- 
rants of this nature on all occasions, which in 
many cases would lead to useless cx])cnse by 
needlessly multiplying warrants. 

I'he piecemeal, desultory manner in which 
evidence is now given is often unsatisfactory. 
There are in some cases intervals of weeks and 
months between the leaving of affidavits or ex- 
amination of witnesses, instead of (as in the 
Courts of Law) the whole evidence being taken 
at once. If the Master is to act quasi a com- 
mon law judge and Jury, the proceeding ought 
to be made by the orders of the Court to l e- 
semble the form of proceeding in the Courts of 
Law as much as is practicable. Keform of the 
loos-e manner pf pleading (if we may so express 
ourselves) and giving evidence lies at the root 
of any real improvement in the Master’s Office; 
without such reform continuous proceedings 
are impracticable.” 

The Master next considers two other 
Bepoi ts of the Law Amendment Society, 
coutainedvin the 7th volume of the Law 
Keview, and particularly the leading px’o- 
po4ition of both reports, viz., — “ That some 
cames may commence in the Masler^s 
Office?* The learned writer on this im- 
portant subject thus comments : — 

If so grest a change can be effected, it 
might be found to be productive of consider- 
able saving, both of time and expence ; hut it 
is a cheinge of the system of which it is not easy 
to eay how it would work, and of which no 
one can with any confidence predicate that.it 
would be attended With successful results. 

** The first consideration that suggests itself 
is the question of parties. Unless the suit be 
properly instituted by making all persons in- 
teiiestea, according to the practice of the Cotiitj 
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parties to it> great inconvenience might arise 
by proceedings being taken in the absence of 
such interested persons. Proceedings so taken 
would not be obligatory upon them* The 
Court looks with great anxiety to see that all 
proper parties are brought before it; the power 
of determining who are the proper parties is 
one which must continue with the Court alone* 

“The second^onsideration is, the form and 
mode of pleading. Tliere must be some form, 
such as a petition, or bill, or state of facts, 
which ought to contain a statement of wills, 
deeds, and other instruments, with proper 
allegations ; to this there must be an answer in 
some regular form of pleading. Then the 
Master must give orders or directions as to the 
jiroceedings which he thinks ought to be taken 
before him, — in othej;^ words, he must make a 
{quasi) decree : tliis would be necessary to 
])reverit uncertainty and confusion in the sub- 
sequent prosecution of the suit. ’I'hen suppose 
any of the parties to he dissatisfied with the 
orders or directions which the Master gives, as 
erroneous, or as too large, or as too limited, he 
must have the right of appealing to the Court. 
Pew cases are so simple, as not to offer ques- 
tions as to the proper orders and directions. 
Though the appeal might be only upon one 
point, yet the whole proceeding must, in most, 
if not all, causes go liefore the Court. The 
Master w^ould not easily in some cases satisfy 
parties upon such questions, particularly when 
it is considered, that he would not be assisted 
by that full discussion which takes place in 
Court, where leading and junior counsel are 
heard. 

“ A third consideration is, ought the Master 
to entertain such proceedings as might he 
open to jdeas and demuirers ? Certainly not, 
would ]>e the answer in which all would agree^ — 
appeal from his decision would be certain in 
cases of pleas and demurrers. 

“A fourth consideration is the difficulty 
which there would be in defining accurately the 
class of causes and proceedings that should 
commence in the Master’s Office. Suppose it 
to be proposed to confine this class of causes 
to suits for the administration of testators’ and 
intestates’ estates ; though some of these are 
so simple as that one form of decree might be 
applica])le to them, yet sometimes they are so 
complicated as to require a decree containing 
special orders and directions. If any practice 
of this kind be introduced it must be in the 
most gradual way. It must begin with cases 
in which parties can and do consent. But it is 
exceedingly doubtful, whether any plan will 
wprk 80 well as that in which the judge makes 
the decree, containing all necessary orders and 
directions, ind the Master executes them. It 
might, however, be tisefnl to give more dis- 
cretionary power tb the Master, so as to enable ■ 
him, If the' propriety for any hew inquiry, not 
in the decree, should to gUow it to be 
gone into, and to introduce, H,, 'wUh' U Special 
subipi/^sion. to, the Courtr into . iia generm re- 
port. It is of the highest imppr^^ 
decree upon which ^ future proceedings are’^ 
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founded should, before any of them are taken^ 
be as perfect as possible, and as satisfactory as 
possible to the parties/ The most experienced 
lawjrers will insist, that it is impossible to 
obtain such degree of perfection and satisfac- 
tion from any other jurisdiction than the Court 
itself/^ 

On this head of proposed improvements 
ill the Masters’ Office, we extract the fol- 
lowing suggestions from the recent me- 
morial jiresented to the Lord Chancellor by 
the Equity Committee of tlie Metropolitan 
and Provincial Law Association : — 

‘V4. That a primary jurisdiction should he 
given to the Master in all cases of equitable 
account in which the accounting parties consent 
to submit to such jurisdiction ; and that such 
jurisdiction should be eitlier absolute (except 
subject to an appeal) or a jurisdiction to enter- 
tain the matter without order of reference, but 
subject to confirmation uxxd farther direction by 
the Court, 

“ The same principle may be usefully ap- 
plied to all that class of cases, in which a refer- 
ence to the Master is almost of course, such as 
compromising suits; arrange me nta when the 
parties interested therein are not suvnaris; pro- 
posals for marriage of wards, and mr sales by 
private contract, power for parties to hid, 

“ [I'he latter practice, first apidied to the 
letting, setting, and managing by receivers, 
and bitely introduced into lunacy and ex- 
tended there, has been of great benefit,] 

“5. Also primary jurisdiction for the ap- 
pointment of new trustees vvh0re there is no 
power of new appointment in the instrument 
creating the trust or none capable of being ex- 
ercised, 

“ 6. Also primary jurisdiction to approve 
maintenance and^guardian for infants, 

“ 7* Also to grant stop orders on funds in 
Court ; and to make such other orders as may 
be expedient m cases where parties consent. 

“ S. To take the consent of married women 
to payments out of Court to their husbands. 

“ [With regard to consent where married 
women or infants are interested, the Masters 
are by the present scheme of the Court pe- 
culiarly the parties to protect them ; and your 
memorialists would propose that all consents 
for married women ana children should he 
binding if the Master by his signature should 
sanction such consents.] ■’ 

It is contended by the advocates of 
this summary jurisdiction, that whilst its 
adoption would diminish both delay and 
expense in the several classes of cases above 
pointed out, the pecuni^y intierests of the 
profession would not suffer; on the con- 
trary,* that the biismess in the Court of 
Chancery would largely increase, and many 
suits be instituted whicK are now stifled in 
the outset from apprehehsion of inter- 
minable wd ruinbtis costs. 


TIONS IN THE , LAW. 

IN THE PRESENT SESSION OF PAIIMAMENT. 

The Statutes effecting alterations in the Law 
passed during the present Session of Parlia- 
ment, printed in this and the last volume of 
the Legal Observer, are as follow : — 

Extending Time for making Railways, 35 
L. O. 204. 

Regulating the (Jiieen’s Prison, ib. 555. 

North American Passengers, ib. 581, 

Crown and Governmetil Security, ib. 600, 
Oaths in Chancery, p. 7, ante. 

Stamp Duties Assimilation, p, 8, ante. 

Trial of Controverted Elections, p. 23, ante. 
Removal of Aliens, p. 182, ante. 

Annual Indemnity, p. 221, ante. 

Suspension of the Habeas Corpus Act (Ire- 
land), p 230, ante. 

Poor Removal, p. 20^, ante. 

Commons Inclosure, p. 324, ante. 

Game Certificates, p. 341, ante. 

Joint-Stock Companies, p. 357* 

Law of Elections, p. 377. 

Law of Pa 2 ikraptcy, p. 377. 

Adinmistration of Justice by Magistrates out 
of Sessions, p. 307. 

1 Administration of Criminal Law, p. 403. 

I RELEASE OE BANKRUPTS, 

11 & 12 ViCT. c. 86. 

An Act to em])ower Commissioners of the 
Court of Bankruptcy to order the Release of 
Bankrupts from PrisoiS in certain Cases. 

[ 3l8t August, 1848.] ^ 

1. Commissioner may order rtdease of hanlc- 
rupt who mag be in prison for debt at time of 
obtaining protection. — Whereas it occasionally 
happens that persons in prison for debt who 
have been adjudged bankrupt, and who have 
surrendered to their fiats, are nevertheless de- 
tained in prison during the proceedings under 
the bankruptcy, which occasions grfat incon« 
venience, and it also occasionally happens that 
bankrupts whose certificates have been refund 
are taken in execution by creditors who have 
not proved their debts under the fiat, and are 
detained in prison, and are unable to obtain 
their release by any application to any Court of 
Justice; and it is expedient to empower the 
Courts of Bankruptcy to release such persons, 
if they shall think fit : Be it enacted, That 
where any person lias been affiudged bankrupt, 
and has surrendered to his nat, and obtained 
his protection from arrest, pursuant to the 
practice in bankruptcy, if such person shall be in 
prison for debt at the time of liisohUumngauch 
protection, any commissioner acting under such 
L fiat may Older his immediate Telease from prison, 
I either absolutely or upon such condition as 
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such coraniisfeiiorier filiall think fit ; Provided 
always, that such release shall in nowise aftect 
any ritrhts of the creditor at whose suit he may 
be in jUison aj^minstthe debtor, except the right 
of detaining him in prison whilst protected 
from ini]irisoninent by order of the Court of 
jhuikrnptcy. 

2 . Ciymmissioner may order release qfhnnkrit.pt 

execufio)} under a capias after a certain term 
( f imprisonment, — And be it enacted. That if 
any Ijankrnpt whose last examination shall have 
f)ee?i adjourned sine die, or whose certificate 
shall liave 1)een suspended or refused, shall be 
in execution or be taken in execution under a 
capias ad saiisfacimdiim at the suit of any ere* 
(litor who might have ])roved under the fiat, 
and detained in prison, any commissioner act- 
ing under Ins fiat may order his release, after 
Ite shall have undergone such term of imprison- 
ment, rif)t exceeding two years, as to such 
cominissioncn- may seem a siifiicient punish- 
ment for such offences as he may npyiear to 
Fueh commissioner to have been guilty of, 

EVIDENCE Oi‘ UROCLAM ATIONS OF FINES. 

n & 12 VicT. c. ro. 

An Act for dispensing with the Evidence of the 
Prodamatiou on Fines levied in the Court of 
Common Pleas at Westminster* [31 st Aug. 
l84S.j 

1. Fines leided ill the Court of Common Pleas 

to he deemed fines with p roc la mat ions. — Wbere- 
iis, notwithstanding all fines levied in the Court 
of Common Pleas at Westminster previously 
to the abolition of fines were levied with pro- 
clainations, yet unnecessary troulde and ex- 
j^ense are occasionally incurred by parties being 
required to procure ev idence of such proclama- 
tions having been ip fact made : Be it enacted, 
That all fines heretofore levied in the said Court 
of Common <i^lea8 shall be conclusively deemed 
to have been levied with proclamations, and 
shall have the force and effect of fines with 
proclamations. » 

2. Pending proceedings not to he affected , — 
That nothing herein contained shall extend to or 
affect any proceeding at law or in equity pend- 
ing at the time of the passing of this act. 

3. Not^o extend to fines concerning lands, 
fyc. possessed under adverse titles, cVc.^ — That 
tlhe act shall not extend to any fine heretofore 
levied of or concerning any lands, tenements, 
or hereditaments which at the time of the pas- 
sing of this act shall be actually possessed or 
enjoyed by any person or persons under a title 
adverse to or inconsistent with the operation of 
such fine if Icwied with proclamations, but in 
all such cases it shall be necessary for all 
parties alleging that such fine was levied with 
proclamations to prove such allegation in the 
same manner as if this act had not been made, 

4. That this act maybe amended, or repealed 
any act to be passed in this present session 

parliament. 


PRACTICE AT THE JUDGES’ 
CHAMBERS. 

In the last tW'O numbers we noticed the 
question under discussion, regarding the at- 
tendance of tlie Chief Justices and Chief 
Baron at Chambers, and have pointed out 
the means of reducing the extent of the 
business bv which the judges are o|>pressed 
during a cousideralile portion of the year. 
If three-fourths of that business were trans- 
ferred, as ought to be tlic case, to the Masters 
of tlie Courts, the reruainder could be dis- 
patched hy tlic Puisne Judges, without in- 
convenience to themselves, and without 
calling on the Chiefs to take any share of it. 
Having given the letter of the Lord Chief 
Justice on the one hand, w^e now add that 
of Air. Justice Coleridge on the other. 

We understand that Chief Justice Wilde 
has given inucli time and most patient at- 
tention to all the apjilications wdiich have 
come before him at cliambers. 

‘‘ Heat If s^court, Sept. 3, 1848. 

My dear Attorney-General, — My attention 
has been called this mornirjg to the Times" re- 
port of a speech made by you, and a letter from 
the Lord Chief Justice of the Common Pleas, 
used by you in the House of Commons on 
PViday last. I am personally interested in both, 
because if the view there presented be correct, 

1 am the jiulge now in default, and who ought 
to be in attendance at chambers. Having seen 
no authorized copy of the letter, it will be 
better for me to make no direct communication 
on what may be an incorrect report, but to 
state as accurately as I can from recollection 
the facts of the case, and lhave this advantage, 
that I was present at the meeting referred to, 
took part in the discussion, and have had oc- 
casion to refresh my memory on the subject. 
It is perfectly correct that until 1838 it tvas not 
considered the duty of any judge to attend in 
town during the long vacation. At a meeting 
of the judges either in that year or the preced- 
ing w^inter, the subject was taken into consider- 
ation, and a resolution was come to that for the 
future the junior judge who had not once per- 
formed the duty should in every year undertake 
the attendance at chambers during the long 
vacation. In the course of the discussion it 
was distinctly considered whether the chief 
justice and the chief baron should attend in 
town, and it was without any division resolved 
in the affirmative, on the ground that as we 
were all undertaking a new duty incumbent on 
none of us when appointed, there was no oc- 
casion for exempting them, and the rather as 
they in their turn, and accordir^ to senioiatj 
only of appointment, claimed to t^e the chain- 
her business during -the circuits— the practice 
as to both having -grown out of the same cir. 
cumstance — the appointment of three additional 
judges. Lord Denman and the late Lord Chief 
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Justice were both present, and, speaking ft*om 
recollection, I am certain that neither of them 
expressed any dis&ent. Lord Abinger was not 
present, and he did dissent from the whole re- 
solution, and decided that he would not be 
bound by it ; not, however, because he took 
any distinction between the chiefs and the 
puisne judges, but because he thought that 
some recreation and cessation from labour were 
necessary for every judge in every year, and 
that he was not called on to add spontaneously 
to the duties which he had undertaken on his 
appointment. He died before it came to his 
turn ; and whether he would have adhered to 
his resolution of course cannot be known. I 
was not aware that any judge who was present 
at the framing of the rule; luul ever expressed a 
doubt as to its construction or operation, and 1 
liad only heard in so vague a Vv'ay, before the 
circuit, of the Lord Chief Justice of the Com- 
mon Picas (piestioning it, as to make me think 
it probable he might take the opinion of the 
judges upon it. This not Ijeing done, 1 con- 
cluded that no difficully could be made. 1 left 
town under that imi)ressiori ; nor was I in- 
formed until the end of the circuit tliat the 
chambers would Ijc left unprovided. When, 
according to a plainly expressed rule my time 
shall come, I trust 1 will not be found absent 
from my post. At present I say nothing of the 
exhaustion conseejuent on a laborious circuit, 
because I am unwilling, by acquiescence in the 
view whicli the Lord Chancellor takes of it, to 
affect the interests of the j)uisrje judges in a 
matter of no small importance to their comfort 
and health. I should be obliged to you, in 
your place, to give this communication the 
«ame publicity which you have given to tlic 
letter of the Lord Chief Justice, and I shall 
f5end a copy of it to the Lord Chancellor. — I 
remain, my dear Attorney-General, yours very 
truly. 

S, T. Coi./.;aujGE. 

^‘'Thc Attorney-General, M. P., 


ENCROACHMENTS ON THE RIGHTS 

OF THE PROFESSION. 

■ 

NOTARIES PUBLIC, 

We recently noticed an instance of those 
invasions of professional rights which are 
constantly tahing place, in the case of the 
appointment of unqualified persons to the 
office of Receiver of Droits of Admiralty 
W'^ere the duties of the office confined to 
matters not usually performed by profes- 
sional naen^ we might let the complaint 
pass, — ^though we think it is the duty of 
^vernment to delegate to professional men, 
instead of others, the execution of the 
powers conferred by acts of parliament, 
though not strictly of a legal character. 


* See p. 297* ahte. 


-But where the duties are such as have 
Jiitlierto been performed by attorneys, or by 
notaries public, wlio are obliged to undergo 
a long and expensive term of qiiaUficaTiou,^' 
we think it is most impolitic, as well as un- 
just, to supersede them, and appoint dealers 
and cliapiiien in their stead. The interest 
of the ])ul)lic requires tliat the leaniiug and 
respectability of the members of tiie pro- 
fession sjiould ))e encouraged, and their 
rights and interests protected. The mis- 
fortune to the public, as well as tlie profes- 
sion, is, that the rcconiiiiendalious of the 
snpj)oners of jjarly politicians are preferred 
to tlie claims of professional merit. The 
furtherance of some ahominable political job 
is generally at the root of the misciuevous 
invasions of professional rights vvlueii we 
have had such frequent ocieasion to iiotiee. 

The grievance we now refer to arises 
under the 9 S: 1 0 Viet. c. IM), ior (con- 
solidating and aincnding the Laws relatmg 
to Wreck and Salvage,*’ in carrying out 
which act several unprofessional persons 
liave been a|)j>oiiited by th(^ RiHjeiver- 
General to act under him under the style 
of Receivers ot Droits of AdmiraUv.” By 
tlic 1 bth section great powers are conferred 
upon such Receivers in tlic examination 
upon oath of masters of vessels w hose sViips 
may be or may have been in distress. 

It is manifest tliat the notaries public are 
the only proper jiersons to be employed in 
taking such examinations. They have been 
long accustomed to the discharge of siicli 
duties, and perform tlunn satisfactorily. It 
is true that the masters of vessels may, not- 
withstanding tlie examination before the 
Admiralty Receiver, resort to the Notary for 
other purposes, but where they have been 
exaiTiined upon oath by the Receiver, tlie 
masters will in general not deem it requisite 
to appear before a notary public to note 
their protests according to the ancient and 
established custom. These protests are 
usually drawn u[) with great care aa(i ac- 
curacy, and if faith and confidence aA to 
be reposed in formalities, it is essential they 
should he attested by men of unquestionable 
character and ability. 

It is a great hardship upon notaries public 
that tradesmen should be appointed to the 
office of *Hleceivers of Droits of Admiralty,*’ 
and thereby be enabled to exercise the 
powers conferred by the 16 th section of the 

Wreck and Salvage Act,” inasmuch as 
such tradesmen are at once placed upon 
an equality with n otaries |mblic, without 

* in the seaports those professions are fre- 
quently combit^d. 
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being subject to the expenses which are 
borne by the latter in exercising their 
duties. 

Wc invite our correspondents in the sea- 
ports to communicate the instances within 
their knowledge of improper appointments 
of these Eeceivers, and when a sufficient 
number of cases have been collected, we 
have no doubt the matter will be taken 


and Frov. Law A^so.^Taxes on Justices. 

Our Analytical Digest NvilL we thinkt 
supply the desideratum to which -the learned 
annotator refers. We nevertheless wish him ^ 
success in his undertaking. 

METROPOLITAN AND PROVINCIAL 
LAW ASSOCUTION. 

STATUS OF ATTORNEYS. 


DIGESTING AND NOTING UP 
CASES. 


Rkferuing to the Annual Report of the 
Committee of Management of this Associa- 
tion, and the scries of Questions or Topics 


OuR readers will have observed, that in 
the Analytical Digest of Cases reported in 
all the Courts, we add to each decision the 
Cases cited in the Judgment. We have not 
deemed it necessary to give the oases re- 
ferred by counsel, many of wliieli have only 
a remote bearing on the point in question ; 

prior authorities to which the Court 
refers, are of course important, and these 
are carefully noted. 

Classified as are the several decisions in 
the respective Courts for convenient refer- 
ence, — a complete section being generally 
comprised in each niiinber, — it is gratifying i 
to learn that the plan which has been j 
adopted for the last three years is found use- 
fill, both to the practitioner and the student, j 
and supplying whatever may be wanted in 
our original Reports. 

A publication has been recently com- 
menced, called the Equity Case Reference 
Table, intended as an aid to noting up" 
the current cStscs decided in the English 
Courts of Equity. 

The writer in his preface states, that — 

**Thi8 Table, which is compiled with the view 
of facilitating and reducing to a mechanical 
operation, capable of being undertaken by 
clerks pf ordinary capacity, the useful but 
tedious process of ^noting up’ the current cases, 
is pfoposed to be published at intervals, as soon 
as may be after the appearance of each new 
number of the Chancery Reports. 

^To use the Table for the purpose for which 
it is designed, it is only necessary to comply 
with the directions at the headings of the se- 
veral columns. 

The cases referred to in the second column 
are selected froiii those cited in the arguments 
of counsel, and the decisions of the Courts 
upon the corresponding cases In the first 
column, with the occasional addition of such 
*{JTtber authorities of importance beipiring upon 
the adjudicated points as may habneii to fall 
under the compiler’s observation.^’ 

*, Publwhed by C. Reader, Bell Yard. 


of Inquiry on the Status of Attorneys,*^ 

, which we lately printed, we trust tliat these 
j questions will be very generally answered, 
not only by the incinbcrs of tlie association, 
but by other members of the profession, — 
each replying to such ])arts as may come 
; within the range oi‘ his own knowledge or 
^experience. The Committee ought to be 
: promptly sup])ortetl in tlieir labours by 
their brethren in general. The comrnuni- 
cutious which may bo made in answer to 
these queries will show the extent of tlie 
co-operation on whicli the Committee may 
depend. Wc know how busy each man is 
in the affixirs of his clients, and how gene- 
rally true it is amongst lawyers, as others, 

“ that wliat is every body’s "business is no- 
body’s yet on this occasion we hope there 
will he no unwillingness to promote the 
good cause. Whilst thus exhorting our 
readers to come forward, wc shall willingly 
* give publicity to their contributions to tlic 
general stock, through the medium of our 
pages, and shall gladly lend our aid tow^ards 
the redress of the grievances complained of. 

TAXES ON JUSTICE. 

To the Editor of the Legal Observer. 

Sir, — You haveoften forcibly called attention 
to those heavy burdens borne by the Suitors in 
Chancery, on which a Committee of the Com- 
mons has now been sitting for two sessions. 
Nothing practical has yet been effected towards 
the relief of the suitors, who are still required 
to pay the salaries of the Lord Chancellor and 
the two Vice-Chancellors, of the Masters in 
Chancery, and other officers of the Court, be- 
sides salaries and compensation to the pfiicers 
of the Six ClerksVOffice, which last salaries and 
compensations alone amount tp 70,000^. a y^r. 

The total sum paid out of the Suitors’ Fund^ 
and the fees levied on the sjufitors ip 4? 
appearji by the Accopnt^t-General’s Acco^^ 
wa^ iar> the .whole pf the aboy^ purposes, 

» ,gie .the T^)ios. p, i222, and ihe^Repart^pp^ p 
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207,0541. d®. 2d, The amount of fees levied on 
the suitors alone in 1847, was 137,293/. 1 7s. 7d. 
'‘ It appears from the Accountant-General’s 
Account for 1842, printed by the House of 
Commons in 1843, that the charges on the 
suitors levied by fees in 1842, amounted to 
54,600/. only, and that in the following year, 
1843, the charges so levied had increased to 
142,765/. 13.9., being an increase of charges 
levied b)" fees on the suitors, of 8S,l65/. r2.v. 8//. 
in that year alone. 

The present Lord Chancellor, Lord Cotton* 
liarn, on throwing out J^ord Lyrul hurst’s 
Charity TVusts’ Bill o'oserved, in reference to 
these compensations, that in his o])inion tlie 
time had arrived when parliament must find it 
necessary to relieve the suitors in the Court of 
Chancery from the burden to which they were 
rendered liable. It was incumbent on the 
public to relieve the suitor not only from many 
of the fees now cViarged upon him, hut. also 
from all charges and compensations to officers. 

The Suitors’ Lunds arising from unclaimed 
dividends, amount to 3,()()(),()()0/. Some jiart 
of this fund might well he emjiloyed in hiiyiiig 
up the compensations awarded for abolished 
oliict5s. The parties entitled to the C()m{)eiisa- 
tions will, no doubt, readily assent to reasonable 
inquiry at the treasury, or at all events, let the 
30,(K)0/. a year of the surplus dividends arising 
from the 3,()0(),0()0/. be em))loyed in the relief 
of tiie present suitors. Why should the bur- 
den of these compensations fall entirely upon 
the suitors of the present day, instead of being 
distributed over a period of sufficient extent to 
render the burden light. U. 


MOOT POINTS. 

CONVEYAXCK WITHOUT CONSIT) STATION. 

To the Editor of the Legal Observer, 
j Sir, — W ithout the slightest desire to main- 


tain an erroneous opinion formed rather hastily 
on the question propounded by Civis, p. 309, 
as to the effect of a fine levied without consider- 
ation, I hope you will pardon ray attempt to 
explain the grounds upon which 1 ventured to 
answer his query. 

A fine in its nature comprehends two ideas : 
one, that the party making the acknowledg- 
ment had an estate to convey; secondly, that 
I a eontroversg existed as to the right to the jjro- 
perty conveyed. 'Phe concord acknowledges 
the right to be in the complainant, and further, 
all parties, privies and strangers, are concluded 
by the fine, nnless within live years after ])ro- 
clainatiou they interpose their claim, except 
under certain disabilities. 

Conveyfutccs are the acts of the parties. 
Fines are the act of a (>>urt of Record, and 
binding upon the parties without any pecu- 
niary consideration moving them. The Statute 
of Klizaheth was passed to protect ])urchascrs 
{bond fide) against mere voluntary conveyances, 
and, as I conceive, not to give the cognizoi’ a 
right to re-open and again dispute a question 
wdiich the fine had solemnly concluded. 

What the inteliigcnt writer at page 3(35, 
ante, means by saying, that a fine levied in 
consideration of the Statute of Kiizaheth is in- 
operative, 1 cannot exactly ascertain, not hav- 
ing the cases lie refers to before me ; but if he 
means to sav that it has been judicially decided 
by the cases referred to, that a fine has 
hoen set aside for want of a valuable 
consideration, then I confess 1 am wrong in 
my view of the matter, and shall be glad to be 
set right. 

Supposing I am wrong in my conclusion, it 
would appear that if a party taking a voluntary 
conveyance himself, sell the same for a valualde 
consideration, the j>rior conveyance cannot 
afterwards be treated as ^'oid, so a^s to defeat 
the right of the last purchaser. 2 Vernon, 44. ; 
1 Meriv. 633 ; 10 Ves. 218. T. W. H. 


RECENT DECISIONS IN THE^UPERIOR COURTS, 

REPORTED BY BARUl-STERS OF THE SEVERAL COURTS. 


?Uuc'Ct)aucrIl0r of (ffufflanlf. 

Hitchcock V. Duke cf Buckingham, July 13, 
1848. 

AXOWER. — ■ EXCEPTIONS. — IMPERTINENCE. 

auofioneeFs list of timber on an estate, 
set out in the schedule to an answer, in 
answer to the interrogatory whether any 
and whtit timber had been cut drnon, is im^ 
pertinent, although the remaining portion 
^ of the schedule in pertinent, and the answer 
is in itseif sufficient, 

In this ckieje exceptions had been taken to the 
ansiveff of ja defendant on the ground that one 
of the ‘ schedules to the answer set forth a 
traiiifertpt 'bf the auctidheer’s Kst of timber oh 
an estate as being one of a list of documents in 
the possession hf the defendant. The Master 
overruled the exception, and exceptions were 
taken to his report. 


Mr. Glosse, for the excq)tions, contended 
that the schedule, although imp«Ttinent in part 
only, was still sufficiently impertinent to usir- 
rant exceptions being taken, citing y, 

Mastermau, 1 Or, & Phil. 265, and Boyd % 
Boyd, an unreported case belore the Vice- 
Chancellor and Lord Chancellor . 

Mr. Elmsley, contra. I’lie interrogatory 
asked whether any and wh«it .portion of the 
timber had been cut down, und it wss jnipos* 
fiible to answer that fully without settlnff forth 
a list. Wagstaff v. Bryan, 1 Ituss. & Myl. 28 ; 
Tench v. Cheese, 1 Bea:v. 5/1. }t been 
laid down by I^ord EUbn and ptbei: jhdi§[es 
that when the pertinent and th* 'impertinent 
were so ml.\ed up ^ UQt be seye^d, 'and the 
answer was sumcie’nt, the whblfe was to be 
taken as pmiiient. That tide applied here, 
' where it Was admitted tlm^ ^ a portion only wa^ 
impertinent. 
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Th^ Vice^ChmceUor said, in the case of 
Boyd V. Moyd, there were whole pages taken up 
with lists of letters, such as A, to B.," ‘*B. to 
&c., which were clearly of no use, and he 
should like to have known exactly what the 
Lord Chancellor said in that case* * It appeared 
, to Itiin^ however, that if was quite wrong to set 
oat clttalogues in the schedule. Mr. Elmsley 
endeavoured to shelter himself under a decision 
of Lord Eldon’s, where he said, tliat where an 
answer set forth matter Which was material and 
matter which was immaterial, unless you could 
at once separate the two, the whole was to be 
cop^idered as immaterial. Mr. Elmslcy liad 
Very ingeniously put the e:^act converse of that 
principle as the rule, and in effect said, that 
because, some good was mixed up with bad 
the whole was good. He rather thought that 
adhering to the rule laid down by Lord Eldon, 
and adopted, as he understood it, by the Lord 
Chancellor in Boyd v, Boyd, he should not 
allow the answer in the form in which the 
Master had allowed it, and the e\'ce])tions to 
the Master’s report; must therefore be allowed. 

Vwe*=ffiftanrdlor litiugfjt i3nicc. 

Ejc-parte Pearly in re Maya's Will and the 
Trustee Act, March 24, lS4b. 

LIFE INTEKEST. 

A testator gave the interest of slock to a lady 
{who afterwards marrud) for her life, and 
after her death, directed the capital to form \ 
part of the residue of his estate. She and 
her husband assigned the life interest, and 
the fund having been jjaid into Court under 
the statute 10 cy 11 \ ict, c, 9b, the assignee 
petitioned for payment of the dividends 
during the life of the ivife. The petition 
was not served* on the residuary legatees. 
The Court would not give the costs of the 
petition but of the capital. 

A TESTATOR by lus will bequeathed to his 
trustees a sufficient |gum of 3 ]jer cent, consols, 
to produce an annuity of lOOi^. a year, and di- 
rected that this annuity should Ije paid, to 
Harriet Pegden, for life, and that the capital 
should, after his death, form a part of his resi- 
duary In 1834, the executors transferred 

a competent sum of 3 per cent, consols into 
th*5 names of three gentlemen of the name of 
Brown. In 1835, Harriet Pegden married Mr. 
Brokenslrir; and in 1841, Mr. and Mrs. 
Brokenshir assigned the annuity to Mr. Peart, 
the petitioner. The Messrs. Brown having 
transferred the sum of consols invested in the 
names into Court, under the 10 & 11 Viet. c. 
96 ; Mr, Peart presented a petition, praying 
ffir the payment of the costs of the petition out 
of the capital, and the payment to himself of 
the dividends of the remaining capital during 
the life of Mrs. Brokenshir. No persons in- 
terested under the will w*ere served witli tlief 
petition. 

Mr. Moxon appeared for the petidouer. 

P Mis Honour said, he would not deal witii tiie 
capital in the absence of the legatees. The only 


order he could make would be for the payment 
of the dividends to the petitioner dimng the^ 
joint lives of Mr. and Mrs. Brokenshir, ^ 

<Qiurtt*s IScnrfi. 

(Before the Four Judges.) 

The Queen on the prosecution of Bridge v. The 
Commissioners of the Woods and Forests. 

MANDAMUS. NOTICE TO TAKE LANDS MAY 

BE EUUT VALENT TO A CONTRACT TO 
TAKE THEM. 

The Commissioners of the Woods and Forests 
arc not, under the 9 10 Viet, c, 3S, (the 

Battersea Park ActJ to he considered as 
directly representing the Queen, and there- 
fore as incapable of having a mandamus 
issifed to I hem in respect of matters done 
under the provisions of that act, 

A notice given by the commissioners under 
that act of their intention to take the land 
of a private individual, entitles him to have 
compensation assessed for the same, al- 
though no farther proceeding beyond the 
notice has been taken. 

In this case the defendants had, under the 
jmwisions of the 9 & 10 Viet. c. 38, (the 
Battersea Park Act,) given the pi’osecutor, in 
October, 1840, notice of their intention to take 
certain land of his for the purposes of forming 
part of the park. They had never since taken 
any further proceeding in the matter. He ap- 
plied for compensation under the act, but as 
I they did not grant his ap|)Ucation, nor do any- 
thing which was necessary for the jmrpose of 
: ascertaining the amount properly due, he aj)- 
plied for a rule for a mandamus to command 
them to issue their warrant for assembling a 
jury to assess that amount, 

The Attorney-General and Mr. Welshy showed 
cause against the rule. First, The commis- 
sioners represent the Queen in this matter, and 
consequently no mandamus can issue to them. 
Re Powell,^ for their authority under the Bat- 
tersea Park Act is to take lands on behalf of 
her Majesty,” and not in any other character. 
Secondly, the commissioners are not shown to 
have funds, out of which the damages claimed 
can be paid ; and thirdly, there was no justifica- 
tion for issuing the writ, as the land has not in 
fact been taken. The mere notice to take the 
land does not form a ground for claim of da- 
mages, for this is a public undertaking and is 
not like a parliamentary contract made by pri- 
vate individuals for their own benefit, in which 
case it is conceded, that they may be conclu- 
sively bound by a notice under their act. Black- 
more v. The Glamorganshire Canal Company.^ 
Sir F. Thesiger in support of the rule. The 
commissioners here do not represent the Queen 
as in the case cited. The notice given in this 
case is a contract; and as the commi^ion^rs 
have, under this statute, an option to exerci^ 
their flowers within five years, titehr notice in 
fact excludes the prosecutor from any power of 

“ 1 Q. B. 352. f 1 Clark. & Fin. 262. 
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freely dealing vvUh liis land during that period. . 
This is clearly a ground for compensation* If 
the commissioners have no funds, the payment 
may not be enforcible, [but that is no legal 
answer to a claim to have the damages ascer- 
tained. 

Cur, ad. vuU. 

Lord Denman, C. J. In this case a rule had 
been obtained for a mandamus to issue to the 
defendants, commauding them to issue a war- 
rant for the purpose of assembling a jury to 
assess com])ensation to the prosecutor for lands 
which the defendants had given him notice of 
their intention to take under the provisions of 
the 9 ic JO Yict. c. 38, for the purpose of 
forming part x>( the intended Battersea Park. 
Several objections were made to this writ- ' In 
the first place it was contended that tlie writ 
could not issue, because it must be directly ad- 
dressed to her Majesty, and therefore could not 
be enforced. Wg do not think that this ob- 
jection is well-founded. The Commissioners 
are public officers invested with certain powers 
to discharge certain puljlic duties. In exer- 
cising these powers they may do that which 
may afiect the rights of private persons wJio 
are entitled to compensation, and we think this 
a proper mode of enforcing it. The case of 
R. V. Poiveli'^ was quoted in sup})ort of this 
first objection, but we do not think that it is 
applicable, for that case related to the manor 
of Richmond, and we thought that the Queen 
was the lady of that manor, though for the 
purposes of management, and for those pur- 
poses alone, it was vested the Commissioners 
of Woods and Forests. As the writ, if issued 
at all, must have been issued to the lady of the | 
manor, and as the Queen herself was that lady, ‘ 
of course the writ could not go. That circum- 
stance docs not exist here, and therefore that 
case does not apply to the present. The second 
objection to tlie issuing of this writ was, tliat 
the commissioners had merely served the ap- 
plicant with notice of their intention to take his 
land, but had not proceeded any further in the 
matter. The answer given to that objection by 
the prosecutor’s counsel, we think decisive. 
ITie notice at once operates on^ the land, and 
prevents the owner from freely dealing with 
his own property. It is therefore, so far as his 
interests are concerned, equivalent to an actual 
taking, and in several instances we have held 
such a result to be sufficient to entitle the 
owner to compensation. For though such a 
notice does not actually render the land un- 
saleable, it prevents the owner from managing 
it as he might otherwise find it profitable to do. 
There were other objections raised to the rule, 
but they are properly matter for consideration 
on the return of the writ. Rule absolute. 

C0urt nf C0mni0it 

ShaTyt V. md nmther. Trinity Term, 

1648* 

BVFEREXCA TO A BBITRATION.-^ DELEGA- 
TION OF ABBI^TRATOB’e AUTHORlfY.^ — 

1 B, 352. 


Bench, — Common Pleas, 429 

EFFECT OF WRITTEN AGREEMENT BE- 
TWEEN 

Pending a reference to arldtration, the arbi-^ 
trator may, under an agre^ent in writing 
between the parties^ refer some of the 
matters in difference to thfi f^port of a 
third party, and afterwards, in pA'sumce 
of the terms of the same ugreemejU, adopt 
the report as conclusive between the parties 
in respect of those particular matters. The 
report in such a case comes before the arbi^ 
tratop in the nature of admissions. 

This capse, and all matters in difference be- 
tween the parties, had been referred to arbi- 
tration by an order of nisi prius, and the sub- 
mission contained a clausci enabling the Court 
to refer the award back, if necessary, for further 
consideration. When before the arbitrator, 
some difficulty arose as to the measurement of 
certain work done by the plaintiff, and there- 
upon it was agreed between the attorneys on 
both sides, with the assent of the arbitrator, by 
two rneinoranclurns of agreement in writing, 
exhibited in the cause; and dated respectively 
the 21st of August, 184/, and the 3rd of Feb- 
ruary, 1848, that the matter of admeasure- 
ment in dispute should be referred to ati 
engineer, whose report was to be adopted by 
tlie arl)itrator as cohclusive upon the subject. 
The engineer accirdingly made his report, and 
the award of the arbitrator in the plaintiff’s 
favour recited the two agreements and the 
engineer’s report, and that the latter had been 
adopted as conclusive by the arbitrator. 

Cliannell, Serjeant, now moved for a rule to 
show cause wliy the award made in the cause 
should not be set aside, or referred back to the 
arbitrator, with directions to examine personally 
the engineer whose report had been adopted. 
The referring of any of the matters in difference 
between the parties to the consideration of the 
engineer was, on the part of tiie arbitrator, an 
improper delegation of authority. The engineer 
should have been examined in the same manner 
as of the witnesses, and to enable the 
arbitrator to receive his report merely as con- 
clusive between the parties, the order of 7iisi 
prius should have been atmended by inserting a 
power to that effect. Hoperaft v. Hickman, 2 
8im. & Stu. 130. * 

Wilde, C. J. No ground has been shown 
for setting aside the award in this case, or for 
referring it back as asked. The parties to the 
reference by an instrument in writing agree 
amongst themselves to abide conclusively by 
the report of the engineer as to certain disputed 
matters. The arbitrator at the time sanctions 
that agreement, and the contents of the report 
afterwards comes before him, in the nature of 
admissions by the respective parties, and was 
therefore properly receivable as good evidence 
with respect to the particular subject-matter. 
There was no improper delegation of the arbi- 
trator’s authority, nor did the order of nisi 
prius require any amendment giving a new 
power to the arbitrator. 

The rest of the Court iconcurred. 

Rule refused. 
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^atnrf of 

Chillern v. London and Croydon Railway 
Company, June 3, 1848. 

COSTS* TAXATION OF. 

This Court will not rescind an order of a 
learned judge that a Master reciew his 
tnxfdiony upon the showing that such 
ifLxation teas not erroneous. 

Nor will this Court interfere with ilie Master* s 
discretion in matters of taxation^ so long 
us it is exercised reasonably, 

Ix Easter Term an application liaclbeen made 
in this (/Ourt on behalf of the defenclants, for a 
new trial, on the {ground that the damages were 
excessive. The defendants were unsiiccessful, 
the Court having been equally divided. On 
taxation of costs, the Master had allowed to 
the plaintiff briefs to three counsel, and also his 
costs for showing cause af^ainst the rule. An 
order was subsequently made by Parke, 11., that 
the Master be at liberty to review his taxation. 

Sir F, Thesiger now moved for a rule to show 
cause wliy tlic order of Parke, 11., should not 
be rescinded. 

Tn the case of JrchdaU v. Perry, decided in 
this Court in Michaelmas 'rerm 1845, but which 
was not reported, the Court held, that in all 
cases the XI aster is to use his own discretion, 
utvd that it wcnild not intcrfeie to control him 
so long as that discretion was reasonably exer- 
cised. Tills wHkS a case in whicdi there was a 
gicat deal of contlicting argument, in which 
the. law appeared to be involved in considerable 


obsentity^ and in which three briefa ta counsel 
mifi|;ht therefore be very fairly allowed. On the 
second point the Master was right. Tbc-Coufct 
having been divided in opinion, the application 
for the rule was absolute, and the plaihtiff wa« 
consequently entitled to costs incurred in show- 
ing cause. In a cause in the Common Pleas, 
not yet reported, in which an application was 
made by a defendant for a nonsuit, the Court 
was divided, so that there was no rule, and it 
was held that the plaintiff was entitled to his 
costs of showing cause. In this case, if the 
rule had been made absolute, the plaintiff would 
have been entitled to his costs, h fortiori then 
is he entitled to them if he succeeds. 
son, B. In an abortive speciarcase, no costs 
are. allowed.] Mis learned friend, the Attorney- 
General, remembers a case in which a juryman 
ran away, and the trial consequently proved ab- 
ortive, yet the plaintiff was allowed hi.s costs. 

Poliock, C. B. When a trial is interrupted 
by a plague or tempest or other accident, the 
party ultimately succeeding gets his costs. 

Alderson, B. This Gourt certainly will not 
interfere with the di.scretion of the Master in 
cases of this sort, so long as that discretion is 
exercised reasonahly. Here the judge’s order 
is qiiite right as to the costs of showing cause 
against the rule ; as to the other point, the Mas- 
ter may disallow tlie briefs for three counsel if 
tie tliinks proper, hut we beg to give him this 
intimation, that wo will not interfere with the 
exercise of his discretion on the subject. 

Per Curiam, There will be no rule. 


ANALYTICAL DIGEST OF CASES 

REPORTED IN ALL THE COURTS. 


CJouvt?; of (Common 2Laln. 
PLFABINGS, 

[For the previous Sections of this Series of 
the Digest in the ]>resent Volume, see 
Law of Attorneys, pp. IS, 254. 

Law of Costs, p. 234. 

Law of Wills, p. 37. 

L:^v of Arbitration, p. 315. 

Courts of Equity, 

Construction of Statutes, j). 5S. 

Law of Property and Conveyancing, p. 75 
Principles of Equity, p. 103. 

Pleadings, p. 121, 

Evidence, p. 149. 

PraAicc, pp. 169, 190. 

Bankruptcy, 

Lunac}f, p, 216. 

Courts of Common Law : 

Evidence, p. 272, 

Magistratea!’ and Poor Law Cases, p. 289« 
Construction of Statutes, pp. 332, 351'. 


Law of Property and Conveyancing, p. 370, 
Principles of the Common Law and Grounds 
j of Action, pp. 303, 411,] 


1 ABATEMENT. 

! A jdea in abatement for non-joinder of co- 
! contractors, describing some as resident within, 
land others without, the jurisdiction, is bad, 

I since the passing of 3 & 4 W, 4, c. 42, s. 8. 
Gelt V, Lord Curzon, 4 D. & L, 810. 

ABATING NUISANCE. 

Right of common . — Declaration in trespass 
alleged that defendant broke and entered plain- 
tiff’s dwelling-house in which he and his family 
were then dwelling mnd actually present, jtna, 
while they were therein, pulled down and de- 
molished the same. 

Plea, that defendant Was entitled to* comitton 
of pasture on close H. for aheeip levant and ^ 
couchant, &c,, as appurtenant 16 land of which 
he was the occupier ; and that, becai^^ the 
dwcllihg-house was wrotii^ully erected bn the 
' said close, fw that, \idth(mt breaking* 
terihg, &t.; and putting down aha d^ofehing, 
the said dwellingihotiae, he bbifld not enjoy hts 
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said conimoa^ defendant brake And entered^ did not properly &how areord and satisfaction. 


the 
unnecessary 


or set-off. Held, a 
8 Q. B. 489. 


bad plea. Baillie v. Moore, 


Ciise cittid in th« jucl;;nient : S;ini v, Rhodes, 1 
jVl. 6l VV. 153 : l Tyr. & Cih if98. 

2. Promissory note . — To an action by in- 


&c., and pulled down and demoUaUed 
'dwelling- bouse, &c., doing no 
damage, &c. 

liejihctttion, That^ the dwelling-house, at the 
times when, &c.* was the dwelling-house of 
plaintiff, and in the actual occupation of plain- ^ 

tiff and liis family, who were actually present florsee against maker of a promissory note, the 
in and inhabiting the same, and that defendant, defen{4ant pleaded, that the note was made by 
at the times when, &c., with force and arms, bimself and one .*i. R., his partner, and that, 
and mith a strong hand arid in a violent manner, whilst the plaintiff held the note, the defendant 
broke and entered, ike., and coininitted the A. B. delivered to the plaintiff 10 signed 
trespasses, bills of costs, &c., which were referre(l to 

Held, on demurrer to the replication : — taxation ; that it was agreed that the I)alanc0 

1. I’hat the replication was bad, hecauSe it h>nnd to he due from the plaintiff to the de- 

did not add anything material to the complaint fendant and A. Ik should be a]>plied in part 
in the declaration. payment of the note, and that the balance of 

2. That the house being an obstruction to the note, with interest, should he secured by a 

defendant’s enjoyment of his common, he judgment, j)ayable at certain ])crioc]«, which 
might have justitied abating so much of it as had elapsed before the commencement of the 
caused the obstruction, if no jierson had been suit; that the taxation had not been completed, 
therein, and that the balance was not ascertained ; that 

3. But that the justification here was not the defendant and J. R. had always been ready 

maintainable, since it appeared by the plead- ‘''ud willing to apply the balaiice due to the (Ic- 
ings that the plaintiff’s lamily were in the house ff'udant towards the payment of the note, and 
when defendant pulled it down. to secure the balance on the note by a jndg- 

4. . Queers, whether the jjlea was had because uient, in accordance zith the agreement : Held, 
it did not aver notice to the plaintilf to abate that the i)lea was -^ad on general demurrer, 
the nuisance himself. Perry v. FUz/iowe, 8 Carter \\ lVormald,l Kxch. R. 81. 
ti. B. /57. 3. Executors, — la an action of debt upon 

Cases citod in the judgment; Penruddock’s case, inderitiircs, whereby the defendant’s t(||ta- 
5 Hoju 1003; James v. Hayward, I VV. Jones, tor covenanted to pay the plaintiff the respective 

sums of 1,300/. and 700/,, with interest, the 
defendant pleaded, in substance, that the plain- 
tiff was a mortgagee, by two mortgages, of an 
estate which was insufficient, upon an estimate 
of its value, to pay the mortgage-money due 


Rex v. Rosowell, ^2 Salk. 459; Mason 
Cwsur, 2 Mod. 35 ; Arlj^lt v. Klli.s, 7 B. & 
C. 313, 


ACCOUD AND SATISFACTION, 


1. Payment. — Set-off. — To assumpsit for 
money paid, &c., defendant pleaded, us to part, 
that, after the accruing of the causes^ of action, 
and before aciiipi brought, B. was indebted to 
deteiulant in a sum exceeding tlie sum pleaded 
to, by a decree of a Scotch Court, and was im- 
prisoned to enforce paymeiU ; and that, after 
the accruing, &c., and before action brought, 
jdainlirt’ was authorized by defendant to re- 
ceive from li. the amount pleaded to, part of 
the debt from B, to defendant, and to retain 
andappropriate it in full satisfaction and dis- 
charge of the cause of action pleaded to, and to 
receive the residue from 2J., and hold it on be- 
half of defendant. That plaintiff, instead of re- 
ceiving the amount pleaded to in satisfaction 
and discharge, elected to, and did, at the re- 
quest ol B., and vvithout the knowledge or 
consent of defendant, receive and take from B. 
a bilPof e.xchange^ to the amount of the sum 
pleaded to, for and on account of that amount, 
parcel of the debt : due from B. to defendant, 
and appropriated and retained the bill to and 
for the liquidation and discharge of the moneys 
and causes qf actiot^j^pleaded tq ; and, \VJthputJ 
th^ besnse, A9? of defeudant, authqi:ise(l apd 
prq€ared,,the discht^ge of B. from intprispn- 
ment vyithput receiving the residue of the del^t 
owing from B. to defendant, ajiid '-my, 

part of the resiclnc being 8ads%d or disqli^fgedr 
On special depaurrer* otyecd^ that the 


from the te.stator ; that three otiier mortgagees 
were in the same situation, the estate realized 
to each being loss in estimauul value than the 
charge upon it ; that the xlefendants were de- 
visees of the real estate, and executors of the 
deceased mortgagor: that ihey^had received 
assets, which, after deducting the costs and 
exjyeiises payable by iliein in tlie first instance, 
and in^ preference to the debts due from the 
testator, {xnd also excepting some furniture, 
amounted to the deficiency on each mortgage ; 
and thereupon it was agreed between the plain- 
tiff and defendant, and each of the mortgagees, 
as the common consent of all, and at the re- 
quest of each, that no suit should be institpjed 
for the assets, and that the said balance of the 
assets, after deducting the furniture, %vhich 
should be given to the widow, should be divided 
rateably between the different mortgagees, and 
paid to them in satisfaction of the sums due to 
them over and above the estimated value of the 
estates ; and that all the respective rights ani 
equities of redemption, or other rights' bf the 
defendants, as executors and trustees to the 
mortgaged property, should thenceforth be 
wholly barred, extinguished, satisfied, and dis^ 
charged, and the mortgagees should thenceforth 
become absolute owners, bath a% wd in 
equity, of the mortgaged estates^ and. that the 
cove^nts in the, d^claret^pn ;sl\puld Ve satisfied 
jmd discharged in consideration pf the premises. 
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The plea then averred payment to each of his 
share of the assets, and that the several rights 
and equities of redemgtiou were barred and ex^ 
tingnished. 

Replication, that it was not agreed, nor did 
the defendants pay to the plaintifl’ the sum of 
money in the plea mentioned, upon which issue 
was joined. The judge at the trial having 
ruled that the plea could not be proved, except 
by an agreement in writing. On motion for a 
new trial, and assuming, for the disposal of 
that question, that the plea, if proved, would 
be a good bar : Heldy that though an agree- 
ment to convey an equity of redemption is not 
binding unless in writing, yet this plea would 
have been held good on demurrer, even if it 
had expressly stated that the contract was by 
parol ; for the agreement by the plaintiff to 
forego the balance of his mortgage above the 
value of the estate, on receiving his share of 
the assets, was obligatory on him, and the re- 
ceipt of that sliai'e a satisfaction for tlie estate, 
though there was no binding agreement on the 
defendants to convey the equity of redemption, 
for the agreement of the other mortgagees to 
take their shares also was a good consideration 
for giving up the claim for the residue of the 
debt against the defendants. Quoire, whether 
the plea, if ])roved, would be a good bar. 
Massey v, Johnson^ 1 Exch. R. 241. 

Rje Bavy Pleas in, 

AMENDMENT. 

1 . A declaration stated that the defendants 
sold to the jdaintiffs 4 SO tons of coal, subject 
to the conditions that they were of a suitable 
quality to be used in stearii vessels, and were 
adapted for all closed furnace or stove fires, 
where a strong, steady, and lasting heat was 
desirable ; that they would burn with little or 
no smoke ; would make but a small quantity 
of ashes ; wqiild ignite readily with a gooa 
draught ; would open and swell out ; would 
not cake and unite like the bituminous coke, 
md would burn without being stirred.^’ The 
declaration then alleged a promise by the de- 
fendant in the same terms, and stated as breach 
that the coals were not of a suitable quality to 
be used in steam vessels, <S:c., (negativing the 
terms of the proviso). At the trial, it appeared 
Aat the plaintiff had purchased coals of the 
defendant, which were described in the invoice 
as steam coals, ^ but which had turned out 
unfit for the purpose of generating steam ; and 
tliat prior to the sale of the coals, the defend- 
ant had delivered to the plaintiffs a printed 
paper or advertisement, in which the qualities 
of the coal were described as stated in the de- 
claration, but the plaintiffs failed to prove that 
the printed paper formed any part of the con- 
tract : that the declaration might be 

amended, by striking out the description of the 
^alities of the coal, and substituting in lieu 
mereof a statement that the coal was of fit 
qu^ity for working steam-engines and gene- 
mUng steam for steam-engines, the defendant 
mng at liberty to plead de moo, Facifit Steam 
jSlumgution Company v. Lewis, 4 D. & L. 6S1. 


Case Cited in the judgment f Chanter v. Hop- 
kins, 4 M.SeW.' 399. . 

2. The defendant, in January, 1843, plcadea 
not guilty to an indictment^for a misdemeanor, 
removed, at his instance, into this Court by 
certiorari. In Michaelmas Term, 1843, he 
withdrew his plea, and judgment for the 
Crown was accordingly entered up against him 
as of that Term, but sentence was deferred. 
His clerk in Court, according to the usi;ial 
practice, made up the plea roll to and in- 
clusive of the retraxit of the plea ; and in en- 
tering the continuances from Term to Term, 
he otnitted to state, after the several days of the 
month in the jury f)rocess, the Term and year 
of the reign in which the same respectively 
were, and lie entered a venire facias jnratores 
as issuing in Hilary Term, 1843, returnable on 
the 16th of April, which was a Sunday. The 
prosecutor entered up the judgment, and all 
the subsequent proceedings down to the de- 
livery of the sentence in Trinity Term, 1845, 
by which the defendant was sentenced to six 
months imprisonment ; and, in so doing, 
omitted the Term and yerir of the reign after 
the several days of the continuances, and also 
omitted any continuances at all from Easter 
Term, 1844, to Trinity Term, 1843. In 
August, 1845, the Bail in Error Act was 
jjassed, upon which the defendant sued out a 
writ of error, and gave recognizances under 
that act, assigning for error that the I6th of 
April was a Sunday ; that the Terms and the 
years in the jui^jjjjirocess, and continuances, 
were omitted aft^ the months ; and that the 
continuances from Easter Term, 1844, to 
Trinity Term, 1845, were also omitted. He 
was then discharged from prison, after having 
undergone^ two months of his sentence. 

The Court made absolute a rple, obtained by 
; the prosecutor in Trinity Term, 1846, pending 
the writ of error, to issue venire facias jar atores 
as of Hilary Term, 1843, returnable in Easter 
Term, 1843, not on a Sunday; to correct the 
roll accordingly ; and to insert the Terms and 
years after the months, and the omitted con- 
tinuances, on the Roll. 

Semble, th'at the earlier statutes of amend- 
ments apjily to criminal as well as civil cases. 
Reg.v, Gregory, 4 D. & L. 777. 


8 ilep. 156. 

See Slander, 

argumentative plea* 

1. Denial of acceptance,— E., one of several 
persons sued as acceptors of a bill of exchange, 
pleaded that, at the time of the acceptance, me 
defendants were partner* upon the tertns 
(amongst others) that neither of the j^rtnars 
should, without the consent of the others, 
draw, indorse, accept, ot negotiate any hlH of 
exchange in the name of firm, ptWrMse 
ihnxi tot bond fide debts w bf the 

firm; that the bill was' accep/ted by the other 
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defendants in the name of the firm, without the 
knowled|£re or con^nt of defendant, and in 
fraud of him, and in violation of the terms of 
me partnership, and was delivered by the 
other defendants to the plaintiff for and on ac- 
count of money due and owinjjf to the plaintiff 
from the defendant, J., and not for any debt or 
liability of the firm ; of all which the plaintiff 
had notice at the time of the delivery of the bill 
to him j that there never was any value or con- 
sideration, except as aforesaid, for the accept- 
ance of the bill, or for the payment thereof, by 
the defendant, E.i and that the plaintiff has 
always held the same without value or con- 
sideration. Verification : Held, on special de- 
murrer, that the plea was an arf>umentative 
denial of the acceptance, and therefore bad. 
Grout V. Enthoven, 1 Exch. R. 382. 

2. General issue. — Non assumpsit. — Assump- 
sit for the use and occupation of furnished 
apartments. Plea, that before the defendant 
held the said apartments by the permission of 
the plaintiff, he held the same as tenant under 
a demise from A.B.-, that while he so held 
them, A. B. assigned all her interest therein to 
the plaintiff ; that the occupation in the decla- 
ration -mentioned was a continuation of the 
tenancy under A. B., and that the defendant 
paid^. B. tlie money in the declaration men- 
tioned, without notice of the assignment, and 
that defendant never expressly promised to pay 
the j)laintiff’ the money in the declaration men- 
tioned : Held, bad, as amounting to the general 
issue. Cook v. Moylan, 5 D. & L. 101, 

ASSAULT AND IMPRISONMENT, 

Leave and Uaence.~Vo an action of trespass 
and imprisonment a plea of leave and licence is 
bad, at all events as far as regards the assault, 
as amounting to the general issue. Christopher- 
son V. Beard, 3^ L. O. 413. 

AVERMENT 01* TENANCY, 

De injuria. — To trespass for breaking jdain- 
tiff^’s close, &c,, defendant pleaded that plain- 
tiff was tenant from year to year of the locus in 
quo to B., the owner of the freehold, subject to 
a stipulation that B,, or hia incorping tenant, 
at any time after the 1 st J anuary preceding a 
6th April when plaintiff should have received 
notice to quit on such 6th April, should have 
liberty to enter and plough; that B, gave 
plaintiff half a year’s notice to quit on a 6th 
,, April, and afterwards “ agreed to let ** to de- 
fendant, and defendant " agreed to take of'’ B., 
the land, and hold the same to defendant as 
tenant from year to year after the expiration of 
plaintiff’s tenancy; and defendant “thereupon 
became and was the incoming tenant of S.,” 
on the expiration of plaintiff^s tenancy ; and 
that defei^dant afterwards entered, between the 
1st Janimry and th^aid 6th April, to plough, 
&C.J, (justifying) ; aeld, on demurrer to the 
replication^, a good plea in bar; for that the 
allegation that defendant became B.’a incoming 
tenant was sufficient on general demurrer^ 
assumihg that the plea showed no demke from 

to defendant, and that the contract pleaded ] 


Courts of Common Law. 

required a written instrument (as to which as- 
sumptions, queere). 

The plaintiff, admitting that the feciw in quo 
was jB.’s freehold, replied, de injuria absqm 
residuo causee : Held, bad, on special demurrer, 
inasmuch as defendant, in his plea, derived an 
authority from plaintiff'. Milner v, Jordan, 
8 a B. 613, 

Case cited in tha judgment; Crogiite’s case, 8 
Rep. 666. 

See Contract. 

BAR, PLEAS IN. 

Accord and satisfaction.. — In indchitatus 
assumpsit for money due on account stated, it 
is not sufficient to plead that, after tlie accruing 
of the causes of action in the declaration men- 
tioned, and before the commencement of the 
suit, defendant and plaintiff' accounted together 
of and concerning the said causes action, 
and all other claims and demands then be- 
ing between plaintiff and defendant, amount- 
ing to a large sum, to wit, 1,000?. ; and that on 
such accounting, a small sum, to wit, 150/., 
was then found to be due and owing from de- 
fendant to plaintiff’, which defendant then pro- 
mised idaiiuiff to pay ; and afterwards, before 
commencement of the suit, paid to plaintiff, 
who accepted it in full satisfaction of the sum 
due to him from defendant ; for such a plea 
does not show that, at the time of the seegnd 
accounting relied on, any cross demand by 
defendant against plaintiff existed, or that, if it 
existed, it bad not been agreed to be given iip 
by defendant in consideration of plaintiff'’s 
giving up some other demand of his on de- 
fendant, so as to make payment of the balance 
a satisfaction of the larger sum. Smith v. 
Page, 15 M. W. 6 S3. 

Case cited in the jtulginent ; Atberley v, Krana., 
Sayer's Rep. 26,‘L 

BILL OF EXCHANGE. 

1. Time given by holder of hill. — To an 
action on a bill of exchange by indorsee against 
drawer, defendant pleaded that the drawer ac- 
cepted* and plaintiff' afterwards sued drawer on 
the bilb tind, while that suit was pending, in 
consideration of 2/., agreed with the drawer 
that plaintiff should stay all further proceed- 
ings, and forbear continuing to sue for two 
months, during which time, plaintiff could 
have continued further proceedings, which 
agreement was without the drawer’s (now de- 
fendant’s) consent; and that, in pursuance of 
the agreement, and without the drawer's con- 
sent, plaintiff did stay all further proceedings, 
and forbear continuing to sue the drawer. 

Held, a good plea, though it did not ex- 
pressly aver that the indorsee could have ob- 
tained judgment against the drawer before the 
time until which he Jigreed to forbear. 

The plaintiff in the pre^nt action traversed 
the agreement set out in the plea ; and issue 
was joined: Held, that the d^wer supported 
the issue on hia past by insrely^ proving the 
agreement, and that plaint was not entitled 
to show,;in answer, that judgment could not 
have been obtained earlier than the time until 
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which he liatl agreed to forl)ear. Isaac v. 
Daniel, 8 Q. B. 500. 

2. Circuity of action. — Assumpsit, — Decla- 
ration seated, that cerlaiii persons using the 
name atuJ style ol* J. Boidcutt and Co./’ by 
that name and df.signation drew a bill of ex- 
change on Messrs. G. and K, Woolcott, and 
inclosed the said bill to dcfeudunt, who indorsed 
it to plainlitts. Averment, that the drawers 
did not pay the bill when due. Plea, that the 
|daintilTs were and are the ])ei\saiiH mentioned 
in the count as using the narue and style of 
" J. BoulcoU and Co./’ and as so making the 
bill by it; and that tlie indorsement of it to 
defendant was, in ffict, an indoiseinent by 
plaintifi’ in the said mime and style of J. 
Boulcott and Co./’ and that they so indorsed 
it to him hifore he indorsed llie same to them, 
averring that at the time of his so indorsing 
the bill to plaintids, tlicy were liable to pay the 
amount to him accoi’ding to their previous 
indorsement, 

Ileplicaiion, after setting out an agreement 
between the plaintifls and defendant, and G. 
and E, \\ oolcott, to forlicar and give time to 
them respectively to pay another Ijill accepted 
liy E, JV. and afterwards indorsed to defendant, 
and by defendant to plaintiirs, till the time for 
payment of the bill declared on had elaj)scd ; 
averred, that plaintiffs had forborne to sue ac- 
cordingly ; Held, bad, on s|)ecial demurrer, for 
departure from the dechirati<jn. Boulcott v, 
IVoolcott, IG M. & W. 584. 

3. Where the declaration has a count on a bill, 

and also an indebitatus count for the considera- , 
tion of the bill, e. g. money lent : Semblc, that to j 
prevent the [daintifl* from recovering on both j 
counts by due payment into court, the defeml- I 
ant should plead to both counts, that the bill ! 
was given on account of tiie dcht in t!ie second ' 
count, and then allt^ge payment into court of: 
tlie amoimr. of the bill and interest. TattersaU ] 
V, Parkinson, lO M. <k W. 75-2. ! 

4. A declaration on a bill of exchange fol- | 
lowed the form given in tVie new rules till it I 
came to the breach, wliere the only all(fgatiori 
was, that “ tiie defendant disregarded his pro- j 
inise and undertaking, and did not pay the j 
said bill,” but omitted to add the words, “ when I 
it became ^due,” Special demurrer on this ^ 
ground : Held, that this demurrer might be set | 
aside as frivolous. Evans v, Bell, ;i5 L. O. 3G. 

5. AYhere the words payable at” a certain 
place are added to the acceptance of a bill of j 
exchange, they need ixH be introduced in the I 
declaration. Padwick v. Baldwin, 35 L. O. 

21)4, j 

See Issuable Plea ; P ayrnent into Court, 
COMMON RIGHT. 

See Abating Nuisance, 

CONDITION PllECKDENT. 

Cot7enant — Declaration .^ — After stating that 
pliuntiff* and defendant had agreed to enter into 
partnership as surgeons and apothecaries until 
agreeing to pay plain- 
tiff BOO/., and to be entitled to all the profits of 
the business, &c., proceeded to state, that it 


was agreed that plaintiff should, after the 1st 
of January, introduce (kfendant as his succes>» 
scr in the business, and lusse his beat eildea^ 
vours to establish him in it ; and defendant, in 
consideration thereof, covenanted to pay plain- 
tiff the further sum of 50/. on the 26th of 
March, 1846, in addition to and beyond the 
said sum of 800/., &c. Breach, non-payment 
of the sum of iSOL Plea, that after the 1st of 
January, and before the said 25th of March, 
plaintiff refused and neglected to introduce 
defendant as plaintiff’s successor to, &c., and 
would not use his best endeavours to establish 
defendant in his business; wherefore defend- 
ant refused to pay the 50/. verification : Held, 
that the plea was bad, as the introduction of 
the defendant by [)laintiff to his patients was 
not a condition precedent to the payment of 
the 50/. Judson v. Bowden, I Exch. 11. 162. 

CONTRACT. 

Averment of request. — Act rendered impossl- 
hie by other party. — Plaintiff* declared upon a 
contract of defendant, then holding land for a 
term of years, to assign all his interest to plain- 
tiff* on payment, l)y plaintiff’, within seven years 
from a day named, of 140/. Breach, that be- 
fore the seven years had cxj)ire(], defendant 
assigned all his interest to a stranger. On 
fijiecial demurrer. Held, 1. That it was not 
necessary that the declaration should aver ten- 
der of money, or request, by plaintiff, or plain- 
tiff’s readiness to accept an assignment. 

2. That the breach, as laid, was a good 
ground of action, the defendant having incajia- 
citated himself from performing the contract, 
if called on. Lovelock v. Franklyn, 8 Q. B. 
371. 

COUNTS, STRIKING OUT. 

Where the ])laintiff’ brought an action for 
libel, the declaration in which co^ntained several 
counts, the (k)urt refused to strike out the first 
count, on the ground that the plaintiff’ had pre- 
viously obtained, in the Court of Queen’s 
Bench, a rule 7iisi for a criminid information 
for tlic same libel, as that contained in that 
count, which rule was, after argument, dis- 
charged. Wakley v. Cooke, 4 D. & L. 702. 

DEBT. 

Sams laid hi declaration, — Debt for money 
had and received, money lent, and on an ac- 
count stated, to the amount of 19/. IO5. Plea 
oV set-off of 50/. The particulars of demand 
claimed 6/. 10^. for money lent. At the trial, 
the defendant merely proved a set-off’ of G/. 10^. : 
Held, that he was not entitled to the verdict. 
Roche V. Chapman, 1 Excli, K. 10. 

DECLARATION. 

1. A declaration stated that the defendant 
held a dwelling-house as tenant thereof to the 
plaintiff’s, under a demise diereof, made by the 
plaintiff’s ; by reason of ^lich tenancy^ it be- 
came and was the duty of the defendajnt not to 
permit waste ; it then alleged aa a breach, that 
the defendant permitted the house to be waste 
and ruinous : Held, bad, on general demnrrer, 
as it was consistent with every allegation that 
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the ilefenclant \va« tcnant-at-will only. Harnett 
\r. Moitlmd, 4 D. & L, 545. : 

* 2. ^■hough, in an action of libel< prefatwy 
averments tnny be necessary to explain the 
inatter alleged to be libellous* it is enough to 
state in the declaration that the publication was 
“ of and concerning” such matter. O^Brim 

V. Clement^ 4 D* & L. 563. 

3. In debt for penalties under the 3 and 4 

W. 4, c. 1 5, 8. 2, for representing a pantomime, 
of which the plaintiff was the author, without 
his license, at a place of dramatic entertain- 
ment, upon nt7 debits by statute pleaded, it was 
kcddi that the ])hiintiff's undertaking to give 
material evidence in Middlesex, was fulfilled 
by proof of an ofier to sell the pantomime in 
Middlesex, by the plaintiff’s agent acting under 
his directions. 

A [)atitomime is a “ dramatic entertainment” 
within the 3 & 4 W'. 4, c. 15. 

It need not be shown that the defendant 
knew the work to belong to the plaintiff when 
he illegally represented it. 

Tile offence is sufficiently described, if al- 
leged in the language of the act of parliament. 
Lee V. Simpsoiiy 4 1). & L. 66G. 

I>E INJURIA. 

Averment of Tenancy ; Fraud; Replica- 
tion ; Usury, 

URMURUER. 

Frivolous — Gen., Hil. T., 4 W. 4, s. 2, 
which empowers the Court or judge to set 
aside a demurrer as frivvilous, applies equally 
to the case of a plaintiff demurring as a dc«. 
fendant. 

A frivolous demurrer is not an irregularity, 
but an imi)roper proceeding, which the Court, 
in its discretion, may set aside at any time. 

Therefore, .where the defendants had ob- 
tained orders twice for time to join in de- 
murrer: Held, that they did not thereby waive 
their right to apply to the Court to set aside 
the demurrer as frivolous. Cutts v. Surridye, 
4 D. ^ L. 642. 

DOUBLE PLEA. 

To a declaration on a bill of tfixchange, the 
defendant pleaded the delivery of a promissory 
note ]iayable on demand, made by himself to 
the plaintiff, “for or on account of” the note 
in the declaration mentioned, and all causes of 
action in respect thereof ; and that subsequently 
the defendant gave a warrant of attorney, and 
the plaintiff accepted it, in full satisfaction of 
the j^aid last-mentioned promissory note, and 
of all causes of action in respect thereof, and of 
all causes of action in the declaration men- 
tioned: Held, on special demurrer, that the 
plea was riot double. Feame v. Cochrane, 4 
t.797.; 

. C«s^‘s ciwd in tl# judgement : Price v. Price, 4 
^ ^ 16 M. W. rSti Ketrrslake v. 

' Mo'fgWri/d Ti ■'R.'dtS/; 

See Accord and Satisfaction, 3. 


Courts of Common Law, 

FOREST RIGHT. 

An informritiori by the Attorney- General 
.stated that the Queen was, and still is, seised 
in her demesne as of fee, In right of her croum, 
of and in Waltham Forest; and that she and 
all her ancestors, kings and qucctisof England, 
have continually held and enjoyed the said 
forest, and tlie game of wild beasts, and fowls 
of chase, and warren, coming and arising of 
and from the said forest, atrd all rights, profits, 
privileges, liberties, and franchises ajipenaining 
thereto, without any disturbance, title, or claim 
made or pretended thcM*cto, Slc, ; that the dc* 
fendant, on divers days, unlawfully erected a 
high fence, and dug a deep ditch in and upon 
the soil of the said forest, U) wit, iii)on and 
around 100 acre.s of land, being parcel of and 
within the said forest, and therewith inclosed 
the said 100 acres of the said forest, and kept 
and continued the said fence, &c., whereby the 
Queen could not have and enjoy the said 
forest, and the said game, and the said rights, 
profits, kc., in riij: full and ample a manner as 
she of right ought to luive and enjoy the same, 
to the great injur}' and disturbance of the 
Queen in the said forest, to the great damage 
and destruction of the vert and venison of and 
in the said forest, to the disinherison of the 
Queen in the pieiriises. Plea, tliat the said 
jjlacc in which, &c., was not, nor was any part 
thereof, parcel of, or within the supposed 
forest, modo et forma : Held, on demurrer, 
that the ])lea was good, since this was not an 
information of intrusion into lands of the 
crown, hut an information, in the nature of an 
action of trespass on the case, for the injury to 
the incorporeal right of forest, by interfering 
with the game. At toine a- General v. Hallett, 
lExch, R. 211. 

FRAUD. 

De injuria. — To a declaration*l)y the indorsee 
against the drawer of a promissory note, the 
defendant pleaded that the payee was indebted 
to hfin, and that after the note became due it 
was agreed between the payee and the plaintiff, 
for the purpose of defeating the defendant’K 
right to set-oti‘ as against the payee, that the 
payee should indorse the note to^he plaintiff, 
and that the note was so indorsed, and that the 
plaintiff was suing for the use and benefit of 
the payee and for him alone. HepUcation de 
injuria. Special demurrer. A judge at cham- 
bers eet aside this demurrer as frivolous^: 
Held, that the demurrer was frivolous, for that 
where a plea of set-off sets up fraud as an 
answer to tlie action de injuria is a projier 
replicati(m. lolson v. Notley, 35 L, O. 294. 

See Usury, 

INFANCY. 

Duplicity, — To a declaration on x bill of 
exqhange against the defendant ^ acceptor, 
he pleaded that be accepted tbe bUl h 
was an infant, it being without date.ttt the time 
of ■ the .aqccptanoe ; tha^.the pbunliff afterwords 
altered the bill by writing a derte , thereon ; and 
that there never was any license or ratification 
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by the defendant to euch alteration, after he 
attained the age of 2J years; Held, on special 
demurrer, that the nlea was not bad for dupli- 
city. Harrison v, Cotgreave, 5 D. & 169* 

ISSUABLE PLEA. 

Judgment, irregularity* — 1. To a declaration 
containing a count by indorsee against indorser 
of a bill of exchange, and account on an ac- 
count stated, the defendant, who was under 
terms of pleading *issuably, pleaded thus : — 

And the defendant, by, &c., says, that he did 
not indorse the said bill in manner and form 
as in the first count mentioned ; and as to the 
last count, that he did not promise.” The 
plaintiff having signed judgment, on the ground 
tliat the first plea in terms applied to the whole 
declaration, and was therefore non-issuable, the 
Court set aside the judgment for irregularity, 
liousfeld V. Edge, I Exch. R, 89, 

2. Bill of exchange an action on a bill 
of exchange for 20/., drawn by J. L., and in- 
dorsed to the plaintifis, and accepted by the 
defendant, the defendant pleaded, that before 
and at the time of the indorfiement, J, L* was 
indebted in XL 13.s*. Ic?. to the defendant, and 
that J. L* held the bill on the terms that the 
sum so due should be set off against the 
amount of the bill ; and that J, L., in fraud of 
the defendant, and in colleague with the jdain- 
tiffs, indorsed the l)ili to them, who sued as 
agents merely of J. 7i, : Held, that the ])lea 
was not issuable. Mayhew v. Blofield, 1 Exch. 
R. 4(59, 

3. To a declaration containing a count by 
indorsee against indorser of a bill of exchange, 
and also an account stated, a defendant, under 
terms of pleading issuably, pleaded thus : — 

And the defendant, by, &c., says, that he did 
not indorse the bill in manner and form as in 
the first count mentioned, &c. ; and as to the 
last count, the^ defendant says that he did not 
promise, &c. The plaintiff having treated the 
first plea as non-issuable, and signed judg- 
ment, the Court set aside the judgment for 
irregularity. Bousfield v. Edge, 5 D. & L. 99- 

4. Trespass for taking goods. Plea, that 
the ma 5 mr, aldermen, and burgesses of the 
city of 0, had, from time immemorial, been 
seised in feS'of certain streets and lanes within 
the city, and also of the toll of twopence for 
every cart coming upon, and passing over, any 
of those streets or lanes, with certain excep- 
tions ; and that they were entitled to the right 
of distress for such toll ; and because the plain- 
tifPs cart, laden with merchandise not ex- 
cepted, came upon, and passed over, one of 
the streets on the days in question, the defend- 
ants, as bailiffs of the corporation, distrained 
for the toll, after demand made. Replication, 
de injuria. 

The defendants being under terms to re- 
join issuably, specially demurred for duplicity 
to the above replication : Held, that the plain- 
tiff was entitled to sign judgment, as for want 
cof a rejoinder: Held, on motion to set aside 
the Judgment so signed, that the replication, 
was good on general demurrer. 


Sembk, that it would have been good even 
on special demurrer. Tagg r. Simmonds, i 
1), &L. 582. 

Cases cited in the judgment : Bowler ▼. Nichol- 
son, 12 A. &c E. 541 ; Parker v. Rilev, S M« 

I & W. 230. 

JOINDER OP PARTY. 

Assumpsit. The declaration stated, that 
plaintiff and il B. carried on business in co- 
jiartnership, and in consideration that plaintiff 
and A. B* would sell defendant the business, 
and would become trustees for him in respect 
of all debts, &c., due to plaintiff and A, B. in 
respect thereof, defendant promised plaintiff to 
pay him all the money he had advanced in 
respect of the co-partnership, and for which it 
was accountable to plaintiff. Averment, that 
plaintiff and A. B. did sell the business to de- 
fendant, and that, at the time of the promise, 
plaintiff had advanced a certain sum. Breach, 
non-payment thereof: Held, on motion in 
arrest of judgment, that it was not necessary to 
join A. B* as a co-plaintiff', and that the de- 
claration was good. Jones v. Robinson, 1 
Exch. R. 454. 

JOINT-STOCK COMPANY. 

Allottee of shares. — Abandonment of comixmy. 
— X declaration stated that the plaintiff's agreed 
with otlier persons to endeavour to form a joint- 
stock company for making ji railway, that a de- 
posit of 2/. 2s. per share was to be paid by the 
uUottees, that the plaintiffs formed tne commit- 
tee of management, and allotted to the defend- 
ant 25 shares, upon the terms that 21. 2s. per 
share should be paid by him on or before the 
9th December, 1845, to the account of the 
comj)any, to one of certain bankers, of all 
which preriiises the defendant, on, &c., had 
notice. The declaration then averred mutual 
promises, and alleged that although the plain- 
tiffs were always ready and willing to fulfil all 
things on their parts, and although the 9th day 
of December had elapsed, yet the defendant had 
not paid the deposit of 21. 2s. per share. 

The defendant pleaded, 4thly, that the plain- 
tiffs were not ^always ready and wiUing to per- 
form the terms in the declaration mentioned ; 
5thly, that the defendant had not notice of the 
said several premises in the declaration men- 
tioned ; Gthly, that before the commencement 
of the suit, the plaintiffs and the company 
agreed, without the consent of the defendant, 
that the endeavours to establish the company 
should be, and the same were, abandoned, and 
the shares allotted to the defendant became 
utterly worthless : Held, on special demurrer, 
that the pleas were bad, ana the declaration 
good. Jjuke V. Dive, 1 Exch. R. 3fi. 

JURISDICTKIN. 

See Plea to Jurisdiction, 

JUSTIFICATION. 

See Trespass. 

[The remainder of this Section will be given 
in bur next Number.] ■ 
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THE NEW ACT FOK THE PIIOTEC- 
TION OF JUSTICES, 

11 & 12 ViCT. C. 44. 

The two preceding numbers have con- 
tained a carefully abridged surnvnary of the 
provisions of the acts introduced by the 
Attorn ey-General, for facilitating and im- 
proving the Administration of Justice by 
Magistrates out of Sessions, The series 
would be incomplete if we omitted tlie third 
act, which is entitled^, — An Act to protect 
Justices of the ‘Peace froiiit vexatious Actions 
for Acts done by tliem in die er.eeutiou of 
their Office/’ which we are now enabled to 
publish Avithout any niatexial abridgement, 
(vide posit, p. 442). 

During the progress of this measure 
through parliament, (voh p.,1 IJl, aufey) 
whilst expressing our comiueiidatioa of the 
general principle involved in it, avo ventured 
to express some doubt whether certain of 
the contemplated enactments did not unuefe- 
cessarily restrict the rights of parties whose 
liberty, property, or character might be in- 
juriously affected by the proceedings before 
inagisti'utes, and whether their tendency; 
might not be to diminish that salutary sense 
of responsibility which should accompany 
the exercise of duties so serious and im-| 
portaut as those which devolve upon justices ; 
of tha peace. The bill underwent consider-, 
able alterations in committee, but not of a 
nature demanding any qualiftcatioii of the 
suggestions then thrown out, and we sliall 
continue to consider the provisians alluded 
to of questiohable expediency, until a suffir 

Von. XXXVI. No. 1,073. 


cient experience of their operation proves 
our apprehensions to be unfounded. 

It seems to have been considered as the 
I bill proceeded through }>arUaincnt — and no 
: doubt with sufficient reason — that certain 
I actions which this measure proposes to pro- 
; hibit or regulate, might be commenced in 
' the County Courts, rather than in one of 
. the Superior Courts at Westminster ; and to 
' meet this contingency amendments Avore in- 
troduced ill three diffen.uit sections, a^Iz., 
the 10th, 12th, and I Jth sections. The 
loth section, after enacting that such 
actions, when commenced in# the County 
Court, must ho brought in the Court 
within the district of Avhicli the act com- 
plaiuei of was committed,” contains a 
proviso, ivitrocluciiig a novel principle, 
whicli can scarcely fail to produce some 
difficulties in jiractice. The language of 
the proviso is, that no actio» shall 
brouglit in any such County Court against 
a justice of the peace, for any thing done Iby 
him in the execution of liis office, (f suck 
justice s/ucU o^jject thereto ; and if, within 
six days after being served Avith a sinnmous 
in any such action, such justice, or his at- 
torney or agent, shall give a written notice 
to the plaintiff ill such action that Ae objects 
to heimf sued in such County Court for 
such cause of action, all proceedings after- 
wards had in such County Court in any 
such action shall be null and void/* As we 
understand this proviso, if a justice is in- 
formed by any means, that a plaintiff pro- 
poses to proceed hte in the County 

Court, he may object to the tribunal in the 


438 The New Act^/or the Protection of Justices. 

first instance before the plaint is entered, judge of the Court/", 

and then no such plaint must be eritcf^; chtion df the demhdan^'^^s^^^^ P^'“ 

or, if the plaint is entered in the Couflty c^eflings With or 

Court, the justice has six days after service bjr the cdhsideraiioh be 

of the County Court summons, to determine exercised, n6t only a 
whether he elects that the cause should be Superior Cdurfe sittinig in private, but also 
proceeded with in that Coiut or not ; and if by a judge of the County Court. Where 
he should decide against the tribunal se- an action is brought against a^ inagistrate, 
lected by the plaintiff, the proceedings founded oil any real of supposed acts of 
already taken aie unavailing, and the plain- 1 oppression, the proceedings should only be 
tiff has no lueaiis of recovering the expenses sot aside after a full dfscussion in ojien 
he has already incurred. As the largest Court. The private decision of a single 
amouiit which a plaintiff can possibly re- judge cannot in siich a case be deemed 
cover in the County Court in an action of satisfactory ; and to invest the judges indi- 
tort is 5/. ; the loss of the expences ante- vidually with such a jurisdictioh is to im- 
cedent to the declaration of the doferidnnfs pose on them unnecessarily an unfair degree 
option; rqnidiating the jurisdiction, can of responsibility. When the, act for the 
scarcely be considered insignificunt to the further amendment of the administration of 
humble suitor. It appears to admit of criminal justice, (1 1 & 12 Viet. c. 78, printed 
some doubt, however, whether the exercise lornfr®, p. 403), was under the consideration of 
of the option on the part of the justice may the House of Lords, the learned Lord Chief 
not in certain cases deprive llie j>Iaintiff of Justice of the Queen^s Bench energetically 
his remedy altogether, whatever may be the protested against giving the Courts of 
merits of Jus action. The sixth section, it Quarter Sessions the power of reserving 
will be observed, limits the time for bring- (|nestioMS of law, which might arise on crirui- 
ing actions against justices to six calendar iml trial*?, for the consideration of the 
moutlis, whilst the following section pro- Superior Courts, on the ground that tiie 
vidcs, tliat no such action shall be com- judges of the Superior Courts were already 
menced until one calendar month at least 
after notice of action bus been served, in 
which notice the cause of action, and the 
Court in which the same is iateuded to be 
brought, sliall be clearly and explicitly 
stated/* Let us suppose that at the end of terially increased by the course of proceed- 
four, moutlis after the act complained of has ing pointed out by the 5th section of the 
been committed tl^c aggrieved party serves act now tinder consideration, as well as by 
a notice that he intends to proceed at the the provision whfth requires that, in certain 
expiration 6f one calendar mouth in the cases, a conviction or order Should be 
County Court, and hearing nothing from quashed preliminary to fitriy action b^ing 
the justice, he does proceed by entering his brougiit against the justice by 'wbom suph 
plaint and issuing and serving a summons, conviction or order was mjade. In any case 
au4 tl^at the justice, within the six days where a justice entcrtauis a doubt as to the 
specified in the proviso already cited, de- legaHtvofMnyacthcis callediipori toper- 
cUnes to be judged by the learned judge of form in his magisterial cajpacily, lie has 
the (jJpupVy Court, — what then / The plain- only to decline to perform the act, atid' the 
tiff^ uql^s he gbandou his suit, must seek Court of Queen’s Bench may then be called 
lus rj^ipcdy.by issuing a writ of summons in mpon to consider and pronounce upon Uife 
one of tbp Superior Courts, To enable him legality of the act ^liich the justice has de- 
to main^iin siich an action, however, he is dined to perform, and, if it deehis fit, tnay 
required to give one calendar moutlis’ notice, require the justice by rql0 pf Court to do 
and if such notice he given after the pro- the act he has previouSy i^usied to do. It 
ceedings in the Cqiwity Cpurt have been would appear to be the intention of the 
prematurely stopped bV; the, refusal of the legislature that the Court of Queens Bench 
defendant to submit nis ease to that tri- should only interfere where tlie justice has 
buual, the six months mentioned ;in the declined to act in consequence of doubts -as 
eighth section will have expired^ and the to the legality of tht aef^ bUtise 

plamtiff’s remedy he daen specifi^lly^ ' 

ihlo^ed^^i^ the 

c«mtraryto the proyw^if^ 


oppicssed by the number and varict}- of the 
([ucstions submitted for their decision . We 
apprehend, however, that the business of 
the Court of Queen s Btuich, in which the 
lieaviest arrear already exists, wilL be ma- 
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coiiiiiiniiieat^d to the ppurt by affidavit pf^ 
tiiip magi^trkte in answer to the rulp. Much 
wiH, nb dbtibt, depend upon the principles 1 
of construction and the course of proceaure 
adopted by the Court of Queens Bench 
under this section ; but we can readily con- 
ceive that this enactment may, at no distant 
period, operate rather as a hardship tliau a 
proteetiou to the class it was peculiarly de- 
sired to favour and benefit. 

We shall only add, that tlie Justices’ Pro- 
tection Act, like other acts already alluded 
to, (I i & 12 Viet. cc. 42 & 43,) comes into 
operation on Monday next, the 2ud October. 

TRANSFER OF LANDED PROPERTY | 
IN IRELAND. 


deeds, as also in that of the registrar of judg- 
ments. 

We are informed that this tneasnre is re- 
garded favourably by the profession in 
Ireland, as affording great practical facilities 
in the sale or mortgage of landed property 
in that country. Its beneficial operation, 
however, will necessarily be limited, if not 
altogether suspended, until that j)art of the 
United Kingdom is restored to such a state 
of tranquillity as will establish some degree 
of confidence on the part of those who are 
disposed to invest capital upon landed 
security in Ireland. 

I THE BAR AND THE ATTORNEYS. 


Th E numerous acts passed in the Session 
of Parliament which has lately terminated, 
and in which tlie legal profession ihay be 
supposed to be peculiarly interested, have 
been or shortly will be submitted to our 
readers in every instance in which the euact- 
meuts extend to the United Kingdom. In 
addition to these, we may notice an act the 
operation of which is expressly confined to 
the sister kingdom, and which is entitled 
An Act to facilitate the Transfer of lauded 
Property in Ireland.” This measure was 
introduced by Sir William Somerville, the 
Irish Secretary, and contains some pro- 
visions of great practical importance in re- 
ference to the system of registration which 
has been for some years establisheti in tliat 
jK)rtion of the United Kingdom. 

The alterations now introduced iMcognize 
the principle that the registry should not 
only disclose the incumbrances to which an 
estate has been subjected, but also by what 
means, if any, those incumbrances have 
been discharged or satisfied. The leading 
provisions of the statute may be thus 
eaumcrated;— 

1st. That no bond or recognizance to the 
crown of record in Ireland, which shall be 
more than 20 years old from its date, shall 
affect any lands, Ac. as to purchasers, until 
and unless registered. 

ilnd. No judgittent, order, decree, &c. can 
hereafter be registered until a certificate of its 
existence has been lod^d with the registrar. 

^ 3rd. Upon production to the registrar of 
judgment of a certificate of satisfaction of a 
judgipent, decree, cule> or order, Ac., he shall 
enter; a memorandum the^f upou the entry of 
and grant certiilontea as of such 
satisfactidn as of the registration of ^ 
rile, dra6rj''^c.;^' -■ j 

powered ' to ' AW * thkf * fdrtha* the? bbbks *ajnfl 
mdexes as well in the office for registry of 


To the Editor of the Legal Observer. 

Sir, — ^Tliroughout the long period that 
you have conducted the Legal Observer, I 
have noticed the care and anxiety with 
which you have exercised your vocation 
whenever the interests of the profession, or 
any of its departments, were concerned. It 
has appeared to me, that, whilst the mate- 
rials of your publication have been chiefly 
collected for the use of attorneys and soli- 
citors, you have invariably sought to pro- 
mote the iutcrest of t\\t^ entire profession^ 
and to unite all its branches in one friendly 
feeling. You have not been wanting in re- 
monstrances or animadversions where mem- 
bers either of the bench or the bar — from 
the Lord Chancellor to the humblest Com- 
missioner — have overstejjped the course of 
their duty, to the prejudice either of the 
public or the profession in general. On the 
other hand, you have exposed and censured 
all serious instances of the malpractice or 
misconduct of attorneys, without being too 
officious in spying out every nice offence” 
or inflicting too severe a comment. 

As a practitioner of many years’ standing, 
and strongly a;ttached to my profession, I 
have watched, with no common interes4, 
the progress of law reform and the changes 
which have taken place to the injuw aliki^ 
of the public and the profession. Many, if 
not all, of these mutations in our law atid 
practice have affected equally the Barrister 
and the Attorney. Had the two bodies 
acted in unison — had the cbiifipatatiVcflt 
large and powerful portidh of the 
are in Parliatncnt, aided by their 
brethte^h iti general, jbu](ed^^ vrifh tbfe m 
neys and sblicifors fWbUgKout th^ 
thtsd' eVlU, df which hdth Ibriflcbfclifea ^yow 

if not abstd^iy pmmL ^ ^ 

Of late I have observed, as well from my 

z 2 
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OWB personal experience as from the con- 
stant attention which has been paid to pro- 
fessional interests in your pages, that there 
is a growing opinion of dissatisfaction 
amongst the members of my branch of the 
profession, with regard to the conduct of 
tlie bar, and especially that part of it wdiich 
has attained the rank of legislators. This 
feeling is certainly very general. There arc 
some exceptions of attorneys in good ])rac- 
tice, who are absorbed in their business, and 
bestow, little if any, attention on matters 
which aflect the status, the character, or 
interests of the profession. 71ie encroach- 
ments on the riglits of th(.‘ir humbler 
brethren affect not tlKJin. For aught they 
heed, all the hojiours and })ublie aj)point- 
inents of the profession may be grasped by 
barristers of seven years" standing. But 
I am glad to say that this class is 
comj>aratively small in number, and that 
the general body is fully sensibki of 
the true state of the profession. They 
perceive that the course of modern legis- 
lation evidently tends to destroy the influ- 
ence which tlie attorneys possessed, and 
which th(?y were peculiarly entitled to exer- 
cise in their several localities. They for- 
merly filled all the public clerkships, and 
many other offi(‘es of trust and honour, for 
which their legal education and excellent 
habits of business have always peculiarly 
qualified them. The public service, indeed, 
cannot fail to suffer, if they are sn])ersedetl, 
as in too rnauy instances lias already been 
the case, and worse remains behind,"’ if 
they do not ^actively bestir themselves. The 
numerous corps of barristers in parliament, 
and the still more numerous class of their 
connexions and friends in both Houses, 
will, in this ‘"piping time of peace,*’ natu- 
rally favour their own influential order. 
Hence the execution of official duties and 
administrittive powers conferred by recent 
st{f,tutes are almost entirely confided to the 
members of the bar. 

Then comes the question, what is to he 
done ? What are the specific measures 
which should be adopted ? Can the pro- 
fession be re-organized, and those exclusive 
rules altered which separate the two 
branches so far apart that the interests of 
each conflicts with the other? Can a 
change be effected by which the respective 
departments of the profession may each 
possess its oirtx iq>pr€Kpmte position, — 
whether Judicial or adisii]^fatiTe,~w^« 
oult' infiringiiiig on the Just of the, 

other . Some reraat cimiaarialaniaes iiidbace 
nac to apprehend that ^ js pxnpier acacai^- 


ment be isot effected, a cemfBet will take 
place which may be mjurioits to both 
parties, and afford much malicious rejoicifig 
to their common enemies. Now it appears 
to me that, however difficult the negotiation 
may be, it ought to be attempted. 

It would of course come with more effect, 
and the greater grace, if the removal of the 
grievances originated with the superior 
rank. It could be readily brought about 
by an intimation from a few leading mem- 
bers of the Bar that they were willing to 
take into consideration the grievances com- 
plained of, with a view to their redress, and 
(‘very due mark of respect would be j)aid to 
the ktggostion. If there were the tvilly it 
would be (‘asy to find the wai/. For in- 
stance, in several families there are mem- 
bers in all branches of the profession : the 
liead of the family on the bench, — brothers 
or sons practising, some as barristers, and 
others as attorneys and solicitors. What 
could be easier than to bring about a good 
understanding amongst persons having one 
common interest — seeking to effect an ob- 
ject right and just in itself, as well towards 
the wliolc profession, as the public ia 
general ? 

In another letter, if this be fiivourably 
entertained, 1 purpose to set forth the princi- 
pal ]>oiuts of diflference which I think might 
be satisfactorily arranged. It is manifest^ 
from various indications, that the attorneys 
and solicitors will not submit any longer to 
the subversion of their rights and the unjust 
encroachment on their interests and station 
in the prolession. Tliey are now banded to- 
gether to an extent that must sooner or later 
prevail. Unless some injuditrious friends, or 
concealed enemies, disunite them or mar 
the fair prospect which is before them, they 
cannot fail do achieve the main objects in 
view. 

The profession is largely indebted to your 
work for the valuable support it has given 
to the New Association of Town and Coun- 
try Solicitors, and for the pains you have 
taken to explain its objects and prevent the 
injury which might have arisen, had the 
notion prevailed that there was any oppo- 
sition or rivalry between the Incorporated 
Law Society and Metropolitan and 
Provincial Association. The great obj^eot, 
as you have often pointed oat, will be to 
bring into operatioii the power and. inflai- 
enee of the country 

with those of London;; mi. there is no dooht 
that . the v new society ia mroll 

a. fianph ledger imndiea ^ «- 

peetod in the A small 
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aimual subscription is sufficient for the 
^ijiembership of the one, a considerable ad.- 
xnission-fee as well as subscription is ueces- 
* sary for the other. To the London mem- 
bers this pecuniary advance is compensated 
by the advantages of an extensive library 
and useful lectures, by the collection of 
daily information, for their professional use, 
and the convenience of a place of resort 
always accessible to the members and their 
articled clerks. On account of their distant 
residence, these advantages are aiot available 
to the provincial profession, and hence the 
neccssit)^ of the new association. 

If no overture should in any way be made 
on the part of the bar, 1 would venture to 
recominead that the solicitors, through the 
medium of their establisl icd societies, should 
state their grievances to the heads of the 
bar, and suggest apian for redressing them. 
If they should not bo properly listened to, 
or if the result be unsatishtclory, they can 
then take their own course ; and probably 
a more successful one, after conciliatory 
means have been hrst adopted. 

Attounatus. 

20 1848. 

[We shall be glad to receive the opinioiiis 
of our readers on this imfwrtant subject. 


NOTICES OF NEW BOOK«. 

A Manual of the Law of Evideni^e on the 
IVial of Actions and other Proceedings 
in the Xew County Courts. By Jam£;s 
Edwarjj Davis, Esq., Barristei -at-I^aw. 
Loudon : 11. Butterworth. 1848. Pp. 
319. 

The Law of Evidence is for the most 
part the same in actions in tlioi Inferior, as 
in the Sujierior Courts, with this difference — 
that in tlie County Courts the parties to tlie 
suits and their wives are rendered compe- 
tent witnesses ; but a Avork like the present 
volume appeared to be requisite as a con- 
venient volume in lieu of the ponderous 
works of Selwyn, Starkie, and Phillips. . 

In the Superior Courts, as Mr. Davis 
observes, the evidence depends on the 
pleadings, and a considerable part of the 
learned Treatises on Evidence is devoted to 
tbe consideration of what tbets must or may 
be proved under cert^ pleas. In the 
Ck)unty Courte tMs Idbstruse part of lihei 
ml^ct is ; but the absekiiD^ of ^ 

jpardkaj^lar foots iicMaiary^to^ 

Imb prom j 

^Bhe -'ftipmew Cieaite ^ 


rights and remedks into actions of as- 
sumpsit, debt, &c., is inapplicable to the 
County Courts ; but Mr. Davis noticcvs 
that this subdivision is nevertlidesfi retained 
in most, if not in fdl the treatises ou the 
practice of these Courts : — an error, he says, 
probably arising from the language of the 
act of parliament which gives jarisdictiou 
to the County Courts mail ineasofper’ 
sonal actionSy to a certain amount, — mean* 
ing, however, that these Courts shall havepi- 
risdictioii in all cases which in the Superior 
Courts are the subject of actions of that 
class.’' 

By the rules of practice in tlicse Courts, 
as settled by the judges, actions are divided 
into two classes : — motions on contracts^ and 
actions for torts. Iliere are, however, otlu^r 
subjects within the jurisdiction of the 
Comity Courts, as replevin, possession of 
teiiemeiit.s, and cases of interj)leader. Mr. 
Davis, therefore, has divided his treatise 
under the following heads : — 

The 1st part treats of actions ou con- 
tra(Hs, viz., — the sale of goods, &c. ; the 
use of goods ; the oecaipation of premises ; 
actions relating to personal services ; con* 
tracts relating to money and securities for 
money. 

Tlie 2ud part comprises toriSy includuig 
injuries to the person, and injuries to pro- 
perty. 

Tlie 3rd part relates to actions of re- 
plevin ; proceedings to recover possession of 
tenements, and interpleader claims. 

Such is the scope of This Hand-Book of 
Evidence for the County Q)urts. Tlie 
materials have been well arranged and con- 
cisely stated, and we doubt not it will be 
found la very useftd book for the practitioner. 

NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 

• 

IN THE PRESENT OP PAUl-IAMENT. 

Th b Statutes effecting alterations in the Law 
passed during the present Session of Farli^ 
ment, printed in this and the last volume of 
the hegal Observer y are as foUow ; — 

Extending Time for making Railways, 35 
L. O. 204 . 

Regulating the €tueen’s Prison, ib. 555. 

North American Passi^nger^ ib. 

Crawn and Governmetit (Sejeiiiri 60(X. 

Oaths in Chauceif^ p. 7, mtbe* 

«tamp DiifoMi 

Trisl of 
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Suspension of the Habeas Corpus Act (Ire--* 
land), p. 280, ante. 

Poor Removal, p, 298, ante. 

Commons Inclosure, p* 324, ante. 

Game Certificates, p. 341, ante. 

Joint-Stock Companies, p. 357- 
Law of Elections, p. 377. 

Law of Bankruptcy, p. 377. 

Administration of Justice by Magistrates out 
of Sessions, p. 397- 

Administration of Criminal Law, p. 403. 
Release of Bankrupts, p. 423. 
fividence of Proclamations of Fines, p.424. 


: THK PROTBCTION OF JUBTICB8 ACT. 

’ 11 & 12 ViCT. C. 44. 

All A^ct to protect Justices of the Peace from 
y^xatious Actions for Acts done by them in 
execution of their pflSce. [l4th Aug., 1848.} 

1. For an act bg a justice of peace within his 
jurisdiction the action shall he on the case, and 
it shall he alleged to hone been done maliciously^ 
and without probable cause .' — Whereas it is er- 
|)edient to protect* justices of the peace in the 
execution of their duty : Be it therefore enacted, 
That every action hereafter to be brought 
against any justice of the peace for any act 
done by him in the execution of his duty as 
such justice, with respect to any matter within 
hifi^ jurisdiction as such justice, shall be an 
action on the case as for a tort ; and in the de- 
claration it shall be expressly alleged that such 
act was done maliciously, and without reason- 
able and probable cause ; and if at the trial of 
any such action, upon the general issue being 
pleaded, the plaintiff ' shall fail to prove such 
allegation, he shall! be nonsuit, or a verdict 
shall be given for the defendant. 

2. JFbr an act done by him without jurisdiction, 
or exceedmiy his jurisdiction, an action may be 
maintained without such allegation ; but not for 
m act done under a conviction or order, until 
after suck convicHon or order shall have been 
quashed; nor for an act done under a warrant 
to ctmq^el eqipuaf^ce, nf a summons were pre- 
vimslu semed and not obeyed . — ^That for any act 
dc^ by a justke of^ t^ peace in a matter of 
whichi by law he has not jurisdiction, or in 
which he shall hsevu eaceeedi^ his jurisdiction, 
any person ii^iired^thereby, or by any act done 
lumer any convidlioa or order made or warrant 
issued by such^ justice in any ^ such matter, may 
maiutaia an actio»:i^iast ^ such justice m the 
same form and in theuame case as he might 
have dotk before the fiassing of this aiet, withw 

making^any^Begatkm in hie desekratbu^ 
that the actcomplaiiMBduf itaedone malictoutlyi' 
withimt iriuhesmifle ^and pre^^ 

•^^ded neikiilli^m,; Ithatr da^sueh ^actieu:! 
shall be brought fbnunhdungjdow 

sodh^cpOBvictiDnl 
mm hniw been utMihad, either Uphw aebedlor 
sOP^eatieuiaor^lier Majee^V 
Queenk Sench ; nor shall any such action ^ 


brought for anything dk^ under any such 

warrant which snail have been issued by such^ 
justice to procure the appearance of such party, 
and which shall have been followed by a con- 
viction or order in the same matter, until after 
such conviction or order shall have been so 
quashed as aforesaid; orif suchkist-mentioned 
warrant shall not have been followed by any 
such conviction or order, or if it be a ivarrant 
upon an information for an alleged indictable 
offence, nevertheless, if a summons were issued 
previously to such warrant, and such summons 
were served upon such person, either person- 
ally or by leaving the same for him with some 
person at his last or most u8U£d place of abode, 
and he did not appear according to the exU 
gency of such summons, in such case no such 
action shall be maintained against such justice 
for anything done under such warrant. 

3. if one justice make a conviction or order, 
and another grant a warrant upon it, the action 
must be brought against the former, not the 
latter, for a defect in the conviction or order. 
That where a conviction or order shall be made 
by one or more justice or justices of the peace, 
and a warrant of distress or of couiraitment 
shall be granted thereon by some other justice 
of the peace bond fide and without collusion, 
no action shall be brought against the justice 
who so granted such warrant by reason of any 
defect in such conviction or order, or for any 
want of jurisdiction in the justice or justices 
who m£me the same, but the action (if any) 
shall be brought against the justice or justices 
who made such conviction or order. 

4. Nq action for issuing a distress warrant 

for poor rate by reason of any defeat or that the 
party is not ritteahle. — No actiofi against 
justices for the manner in which they exercise a 
discretionary power . — ^lliat where any poor- 
rate shall be made, allowed, hnd published, 
and a warrant of distress shall issue against 
any person named and rated therein, no action 
shall be brought against the justice or jusUces 
who shall have granted such warrant by reason 
of any irregularity or defect in the said rate, or 
by reason of such person not being liable to be 
rated therein ; <aud that in all cases where a 
discretionary power shall be given to a justice 
of the peace by any act or acts of parliament, 
no action shall be brought against such justice 
for or by reason of the manner in which he 
shall have exercised his discretion in the exe- 
cution of any such i power* . ^ 

5. If a justice refuse to do an act ^ the Court 
of Queen^s Bench may by rule order hisn to do 
it; and no detion shad be {brought djfhda^t him 
for doing it i^And ydshcetn it : would conduce 
to the advancement <of justiceir Aod render 
more effective and certain the pmformance of 
the duties (ff justices, ahd^ive them^ 

la tlm ykrforiBarioe of tbe j»ai»ey if some fimple 
jmaane^^not Mended with expense, Were 

fdbrisadibf iii^i(^4befe^idify to^ be 

done by fiioli»jasiioes4n0b^ be'tooilwid^ 
mudged % 

lorm it wnhout risk of any action or other pro- 
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New Statutes effecting Alterations in the Law, 

ceeding being brought or had against him ; be f otice have been served by such attorney or 
it therefore eiiFacted> inbat in all: oases iagaot. 

justice or justices Of the peace shall refwee to 10. Venue.— Defendant moffiscd the genial 
do^any act relating to the duties of his or their issue^ any special matter^ ^ ^ 

.office as such justice or justices, it shall be That m every such action the 
lawful for the party requiring such act to be laid in the county where the act ^bmplaihed of 
done to apply to her Mqesty^s Court of Queon*s was committed, or irt actions iri the Gb^unty 
Bench, upon an affidavit of the facts, for a role Court the action must be brought in the Court 
calling upon such iustice or justices, and also within the district of which the act complained 
the party to be anected by such act to show of was committed ; and the defendant sna]] be 
cause why such act should not be done 5 and i allowed to plead the general issue therein, and 
if after due service of such rule good cause | to give any special matter of defence, excuse, 
shall not be shown against it, the said Court or justification in evidence under such plea, at 
may make the same absolute, with or without ^ the trial of sucli action : Provided always, that 
or upon payment of costs, as to them shall no action shall be brought in any such County 
seem meet; and the said justice or justices Court against a justice of the peace for any 
upon being served with such rule absolute shall ! thing done by him in the execution of his office 
obey the same, and shall do the act required ; if such justice shall object •thereto ; and if 
and no action or proceeding whatsoever shall within six days after being served with a sura- 
be commenced or prosecuted against such jus- mons in any such action such justice, or his 
tice or justices for having obeyed such rule, attorney or agent, shall give a written notice 
and done such act so thereby required as afore- to the plaintiff in such action that he objects 
said. to being sued in such Qounty Court for such 

6 . After conviction or order confirmed on op* cause of action, all proceedings afterwards had 
peaUno action for anything done under a warrant in such County Court in any such action shall 
upon it. — in all cases where a warrant of be null and void, 

distress or warrant of commitment shall be 11, Tender^ and payment of money into 
granted by a justice of the peace upon any con- Cottrt,— That in every such case after notice of 
\'iction or order which, either before or after action shall be so given a* aforesaid, and be- 
the granting of such warrant, shall have been fore such action shall be ^ commenceel,; such 
or shall be confirmed upon appeal, no action justice to whom such notice shall be given 
shall be brought against such justice who so may tender to the party complaining, or to his 
granted such warrant for anything which may attorney or agent, such sum of money as ha 
have been done under the same by reason of may think fit as amends for the injury com- 
any defect ki such conviction or order. plained of in such notice ; and after such action 

7 . Jf an action be brought where by this act shall have been commenced, anti at any time 

it is prohibited^ u judge may set aside tj^e pro- before issue joined therein, such defendant, if 
ceedings. — ^'Phat in all cases where by this act he have not made such tender, or in addition 
it is enacted that no action shall be brought to such tender, shall be at liberty to pay into 
under particular circumstances, if any such Court such sum of money as he may think fit, 
action shall be brought it shall be lawful for and which said tender and^payaient of money 
a judge of the 'Court in which the same shall into Court, or either of them^ may afterwards 
be brought, upon application of the defendant, be given in evidence by the defendant at the 
and upon an affidavit of facts, to set aside the trial under the general issue afor^md ; aUd if 
proceedings in such action, with or without the jury at the trial shall be of opinion that the 
costs, as to him shall seem meet, plaintiff* is not entitled to damages beyond the^* 

8 . Limitation of action. — ^I'hat no action sum so tendered or paid into Court, or beyond 
shall be brought against any justice of the the sums so tendered and paid into Couit,» 
peace for any thing done by him id the execu- then they shall give a verdict for the defendant, 
tion of his office, unless the same be com- and the plaintiff shall not be at liberty to elect * 
menced within six cedendar months next after to be nonsuit, and the sum of money, if my, 
the act complained of shall have been com- so paid into Court, or so much thereof 

mitted. .be sufficient to pay or satisfy the defi 0 Bdantj& 

9. Notice of action . — ^Wiat no such action costs in that behalf, shall tmreupon be paid 
shall be commenced against any such justice out of Court to him, and the re^ue, if any;* 
of the peace until one calender month at least shall be paid to the plaif^iff-; or if^ f 

after a notice in writing of such intended money is wpaid kito Court in any snch actiou,, 
action shall have been delivered to him, or left the plaintiff ehaB elect to « accept, the same 
for him at his usual ^laOe of abode, by the satislsction of his daiiiag«^m thc^aid 
party intending to commence such action, or : he nwy obtain fnmn any judge of lii^ Gourt^ 
by his attorney or agent, in which said'acdee wt^ action 

the Cause^pf aextem, ;abd tlm C in which thataudi money shaB 

the aa|nefis^ intended sn be bimigh^ shatt^be! him^^ andilttot^tbeidefend^ iuqf^Siiin bis 
clearly md exffficidy aitaitodi.^a^ upon .tbei bosts^to be^td^ aniilheieiiptomtomaiS 
back tbemof shall :bai «iildorsed>ifa nilme^« kbaiirihetldetoiwttbediudsAsinM^^^^a^^ 
place abo^'Of iftOi^lisity wrian^nd^ to aue^ piaxf tn anyoilMW aetbrnlmt^^ emWi 

and idnoitoeiiiaiagaa^ abode^bniWi} mSski .twnhisiio 

business bf^theisafdmtieiinsf wr*agenb*^’SiMs4mfand^ suidt 



444 


Neio Slaitite$*^Proposed ParU(mentary Charges of Solicitors^ 


arrtion the plaintiff shall not prove that such 
action was br(>u;.?^Iit within the time herein*- 
before liirtited in that behalf, or that such 
notice as aforesaid was fl^iveri one calendar 
month before such action was commenced, or 
if he slinl! not prove the cause of action stated 
in such ni>ti(*e, or if he shall not prove that 
sncli cause of action arose in the county or 
j)lacc laid as venue in the marfrin of the decla- 
ratir)iu or (when such plainti if shall sue in the 
('ounty Court) within the district for wliich 
such Court is hoUlen, then and in every such 
case such ])laintift‘ shall be nonsuit, or the jury 
shall give a verdict for the (If^ferulant. 

j;s. Ofmayes . — That in all cases where the 
})laintift*in any suchaction shall he entitled to re- 
cover, and he shall prove thelevjdng or payment 
of any penalty or jfum of money under any con- 
viction or order as parcel of the damages he 
seeks to recover, or if he proA'c that he was im- 
prisoned under such conviction or order, and 
shall seek to recover damages for any sucli im- 
prisonment, he shall not he entitled to recover 
the amount of such penalty or sum so levied 
i)r paid, or any sum beyond the sum of 2fL as 
d-nnages for such imprisonment, or any costs 
of suit whatsoever, if it shall be proved that lie 
was actually guilty of the offence of which he 
so convicted, or that he was liable by law 
to pay the sum ho was sso ordered to ]iay, and 
(with respect to such imprisonment) that ho 
liad undergone no greater punishment than 
tlial; assigned by law for the offence of which 
he was so (‘onvicted, or for nonpayment of the 
sum he was so ordered to pay. 

14. Costs . — ^'riiat if the plaintiff in any such 
action shall recover a verdict, or the defendant 
shall allow judgment to pass against him by 
defardt, such plaintiff shall be entitled to cfists 
in such manner as if this act ha<I not been 
pMvSsed ; Of if in such case it be stated in the 
declaration, or in the sunniions and particulars 
in tlie (bounty Court if he sue in that Court, 
that, the net complained of was <lone maliciously 
and without reasonable and probable cause, the 
jdaiiitiff, if he recover a verdict for any da- 
mages, or if the defendant allow judgment to 
pass against him by default, shall be entitled to 
his full costs of s\nt, to he taxed as between 
attorney an^ client ; and in every action against 
a jttstice of the peace for anything done by him 
in tjie execution of his office, the defendant, if 
he obtain judgment upon verdict or otherwise, 
shaii in all cases be entitled to his full costs in 
that behalf, to be taxed as between attorney 
and client. 

15. That this act sludl extend only to Eng- 
land and Wales and the town of Berwick-upon- 
Tweed. 

If). That this act shall commence and take 
effect on the 2ftd October; 184^^. 

17 . After commeticement Of this act the fol- 
lowing statutes or pans of statutes repealed. 
7 Jac. 1, c. .5 ; 21 Jac. 1, c. 12, s, 5; 24 2, 

c. 44, ss. 1 , 2, aard p«ttof «. 8; 3; c, 141. 

rs. That this act steffl apply for the protect 
tion of ell persons for 

eassentiom of the4r office, in dl cases* in : 


by the provisions of any act or acts of parlia- 
ment, tne several statutes or part of statutes 
herein-before mentioned and by this act repealed 
would have been applicable if this act bad not 
been passed. 

1 9. Act may be amended, &c^ 

PROPOSED PARLIAMENTARY 
CHARGES OF SOLICITORS, &c. 

following is a Copy of the Revised Draft 
of a ])roposed List of Charges for Parliamentary 
Agents, Attorneys, Solicitors, and others. Pre- 
pared by Mr, Speaker, in pursuance of The 
House of Commons C<)sts Taxation Act, 1847.’’ 
10 & 11 Viet. c. (>9 : 

L — Attendances. 

AT THE HOUSE OF COMMONS. 


At each of the following ijroceedings in the 
House upon the petition and bill; viz. — - 
Promoters : 


Attending to get petition for bill ])re- 

£ 

s. 

d. 

sented and petition referred to 




Standing Orders Committee, or bill 




ordered, or other proceeding thereon 

1 

1 

0 

First reading of the bill . 

1 

1 

0 

Second reading .... 

1 

1 

0* 

Rej)ort, when acting as parliamentary 




agent ..... 

1 

1 

0 

Consideration of report , 

1 

1 


'fliird reading .... 

1 

1 

0* 

Consideration of Lords’ amendments. 





(when any such attendance is ne- 
cessary) . . . , .'110 

The above fees will include the attendances 
upon mtrnbers at the house, who are to ])resent 
petitions, or to move any stage of the bill in the 
house, and also n})on officers of the house in 
reference to matters connected with any stage 
of the bill or other proceeding : except under 
special circumstances. 

All other special attendances in reference to 
other pi’oceedings in the house may be charged 
according to the circumstances of each case, in 
conformity with such parts of this list as may 
be applicable thereto. 

Attendances before the Pscarruners of Peti^ 
tions for Private Bills : 

Unopposed cases : 

To prove compliance with the standing £ s. d. 
orders in the case of a petition for a 
* bill, and obtaining indorsement by 
examiner . . . . ,220 

In second class hills, (according to 
circum8tances)t . from 2?. 2^, to 3 3 0 
{Parliament arij Agents two guineas.^ 

♦ When the solicitor is also acting as par- 
liamentary agent, he will be entitled to charge 
2/, 2s. for his attendance at the house on the 
second reading, the consideration of the report, 
and the third reading ; but on other stages or 
proceedings, ll. Is. only, except under special 
circumstances. \ 

t The charges of the partiamehlary agent 
are the saitie as the solicitor, except ih the in- 
Btancfe specified. 
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Proponed Parliamentary i 

If adjourned for farther proofs., each £ s. dr 
subsequent attendance when the ex- 
aminer shall inquire into the same, 
or aftendiiii^ to apply for postpone- 
ment or adjourninent (when such 
^ attendance is necessary) . .110 

1 o prove compliance witli the standing 
orders in the case of petitions for 
additional provision (when such at- 
tendance is necessary) . .110 

Opposed cases .* 

lor every day on which memorials 
complaining of non-compliance with 
thei standing orders are inquired 
into l>y the examiner (according to 
^ circumstances) . from 3/. 3,v. to 5 5 0 

For entering appearances upon me- 
inorjals before the examiner, and 
watching jiroceedings in case such 
memorials are not called on, eacli 
day (according to circumstances) 

from 2/. 2.s‘. to 3 3 0 

When an agent or solicitor appears and at- 
tends for two or more memorials, complaining 
ot non-compJiance with the standing orders, on 
bidjali of the same clients, he will he entitled to 
charge one day’s attendance only in respect of 
the same, excej)t under si)ecial circumstances, 
lor evajry day on which a petition for £ s, d, 
a bill is on the examiner’s daily list, 
but is not called on . . .22 0 

Mr hen two or more petitions for bills, being 
promoted or opposed by or on behalf of the 
same clients, are a])poiiited for consideration 
by the examiner on tlie same day, but are. not 
calhid on, the agents and solicitors of such 
clients respectively will not he entitled* to such 
charge in respect of each i>etitioii for a bill so 
promoted or opj)oscd, but may charge any sum 
not exceeding 1/. Lv. for additional trouble (if 
any) in respect-of each other petition for a bill 
on the same list; provided that in no case 
(except under special circumstances) shall a 
charge exceeding 5l, bs\ he made in respect of 
one such day’s attendance on behalf of the 
same clients. 

For every day on which memorials £ s, d. 
complaining of non-compliance with 
the standing 07'ders in the case of 
petitions for additional jirovision are 
inquired into by the examiner (ac- 
cording to circumstances) 

fromU. 15. to2 2 0 

Other special attendance before the 
examiner in opposed cases (accord- 
ing to circumstances), from 1 1 , 1 .9. to 2 2 0 

Attendances before Committees : 
Attending the standing orders com- 
xnittee each day in which the case 
is on the list, and is heard, post- 
poned, or adjourned, (when such 
attendance is necessary) . .220 

Attending the committee of selection 
when committee appointed to meet 
on a certain day, or on other special 
and necmaryoccaslons, (when such 
attendancei8iieee8eary)fronil/.l$.to2 2 0 

[Parliamentary Ag^ 1 guinea.] 


Chargee of Solicitors, ^€4 

Committee on the Bill : 

Unopposed Bills : 

Attending when the bill is considered £ s. d. 
by the committee (according to the 
class of bill, and other circum- 
stances) . . . . .330 

[Parliamentarij Agent from 2 to 3 guinens] 

Under special circumstances in rail- 
way and other hills, from 3/. 3.v. to 5 5 0 

Attending the committee to apply for 
a post])onement or adjournment, 

(when such atteiiilance is necessary) 110 
Opposed Bills : 

Attending the committee every day 
on which the bill is considered 
by the committee * — 

Mlien the parties appear without 
counsel (according to circum- 
stances) . . from 3/. 3.y. to 5 5 0 

Whtm the parties appear by counsel 
and the preamble is considered by 
the committee . from 3/. 3.v. to 5 5 0 

[Pfirliammtarp Agent 2 guineas’] 

M"hen the clauses of the bill are con- 
sidered by the committee 

from 3 /. 3,9. to 5 5 0 

[Parliamentary Agent 3 guineas.] 

When an agent or solicitor a])pear8 and at- 
tends for two or more petitions against a bill, 
on behalf of the same clients, he will be entitled 
to charge one day’s attendance only in respect 
of the same, excejit under s{>ecial circumstances. 
Attending to watch proceedings of a £ s. d. 
committee on a group of bills, when 
the bill in respect of which the agent 
or solicitor Is concerned has not 
been postponed until a future day, 
but is not considered by the com- 
mittee, per day . . . .110 

When two or more bills, being promoted or 
opposed by or on behalf of same clients, 
are appointed for consideration by the commit- 
tee on the same day, but are postponed or ad- 
journ without being considered, or are not 
separately considered by the committee, the 
agents or solicitors of such client respectively 
will not be entitled to such charge in respect of 
each bill, so promoted or opposed ; but may 
charge any sum not exceeding l/.^l*s*. for ad- 
ditional trouble (if any) in respect of each 
other bill so postponed or adjourned, or •not 
separately considered ; provided that in no case, 
(except under special circumstances) shall a 
charge exceeding bl. 5s. be made in respect of 
one such day’s attendance upon the committee 
on behalf of the same clients. 


Other attendances, at the House, or oikerwm : 
Special attendances UMn Mr, ^peaketr £ s. A 
or the cl|airnuin of the committee 
of ways and means, in reference to 
any bill . • • ; .1 10 

Special attendances (not iiicloded^ in 
t^e ses«ionaIfee)iiponMr. Spedker^e - 
secretary or or otiier oSicer 

of the, house . ^ * ^ 0 13 4 

[BrnrUmnemtary Agent IQs. dA] 
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At consultation with counsel . . £2 2 0 

{The like to Parliamentary Agent when 
required to attend.) 

On counsel, at chambers, with retainer; 
brief; to fix consultation, and pay 
fee; with and for draft bill; and 
other attendances when fees are paid 

to counsel 0 10 0 

Attendinf^f at the private bill office to 
deposit the petition for the bill, to- 
gether with other documents re- 
quired to be deposited therewith, 
and registering the same in the ge- 
neral lists of petitions, when acting 
us Parliamentary Agent . .110 

Attending to deposit other documents 
required by the standing orders to 
be deposited (except bills, amend- 
ments, breviates, &c,, the tlej)osit 
of whicli in certain cases. Is included 
in the sessional fee). See 11. . 0 13 4 

[parliamentary Anient 10^. Gd.] 

If at distance, clerk’s time and ex- 
jjenses are to be charged instead 
of the preceding. 

Attending at the Private Bill Office 
to deposit petitions in favour of 
or against any private hill, and re- 
gistering the same ; viz. ; 

If one petition, or less than three • 0 13 4 

[Parhamentury Agent 10.v. Gd.] ' 

If three petitions, and less than seven 110 
If seven petitions, and less than 12. Ill 6 
For any number exceeding 12 *220 

II. — Sessional or Solicitation Fee for 
Soliciting the Bill for the Promoters by the 
Parliamentary Agent. 

When the bill has received the Royal £ s, d. 
Assent . • „ • • . 2G 5 0 

[In case the bill should not receive the Royal 
Assent, a«sesslonal fee of two guineas and 
upwards may be charged according to the 
class of bill, and the progress made through 
its several stages.] ^ 

The sessional fee will include all attendances 
not otherwise specially mentioned in this list, 
at the following offices of the House of Com- 
mons ; viz.— 

Chairman bf the Committee of Ways and 
Mean« ; 

1^0 deposit bills, clauses and amendments, 
and afterwards to obtain the same; and all 
other formal kttendances. 

Mr. Speaker’ia Counsel : 

To deposit prints of bills, and to obtain bre- 
ATatee and return the same. 

Mr. Speaker’s Secretary : 

All formal attebdances to leave amended bills 
and clauses, and to 6btain the same agteed to. 
Private Bill OfiSpe ; . 

To give notices. > , , # 

To examine roister j^nd pther books. 

To deposit prints of bills, amended bills, and 
copies of proposed amendments, ' ‘ 

Fee Office: , \ 

To pay fees, and all other attendances in re- 


ference thereto, and with copies of bills when 
required. 

Journal Office: , 

To order and obtain copies of reports, peti- 
tions and other papers ; except in tne case of 
opposed bills, when 7s, 6d, may be charged for 
attending to bespeak and afterwards to obtain 
the same. 

Committee Clerks’ Office : 

All ordinary attendances with reference to 
the progress of the bill. 

Ingrossing Office : 

To de])osit copies of bills for ingrossment, 
and to receive the same when ingrossed. 

Vote Office : 

To deliATr printed breviates. 

Doorkeepers : 

To deliver prints of bills, &c. 

Offices for the Sale of Parliamentary Papers : 

To obtain printed reports and other papers 
required for use in the progress of the bill. 

The sessional fee will also cover all ordinary 
communications of the agent with the solicitor, 
with reference to the progress of the bill through 
its various stages, when no professional advice 
or instruction is given. 

When a jtarli amentary agent is employed, 
the solicitor will not be entitled to the sessional 
fee, hut may charge from two guineas to ten 
guineas, according to circumstances, in respect 
of his ordinary communications with such 
agent, with reference to the progress of the bill 
through its various stages, and other matters 
not otherwise charged. 

When no other parliamentary agent is em- 
ployed, file solicitor acting in that capacity will 
be entitled to the sessional fee. 

In cases of opposition to bills, no sessional 
fee is allowed. 


III. — Drawing Documents. 
Instructions : 

Drawing any special instructions as to the 
publication of the notice, contents of 
plans and books of reference, and other 
requirements of the standing orders (if 
required): £. j?. d. 

If less than 5 folios . . .068 

If less than 1 1 folios . . . 0 13 4 

If of greater length, per brief sheet 

(of iO folios) . . . . ^ 0 13 4 

Notice in Gazette or newspaper : 

If less than 1 1 folios , . .1 10 

If more than 1 1 foUoS, per folio . 0 2 0 

Subscription contract;. 

Instructions . . . . .0134 

Per folio . . .. , . 0 2 0 

Alphaberical hst of subscribers, per 

folio . , , . .01 4 

Book of reference : 

Per folio * 0 2, O 

Index to book of reference, for prepar- 
iag . per fRljo, ; (includm^ 

such copies as may bo necessary ' 
for preparing the notices) ' ; ^ , o 2 O 



447 


Propoied ParUameniarif Chargei tf SoUciiors, 


List of owners, lessees and occupiers : 

Per folio • . . . .020 

Estimates of expenses, or of rates and tolls : 


s.d. 

Drawing . . , • ^ o lo 

Fair copy for signature , . 3 4 j 

Declaralion in lieu or in aid of sub- 
scription contract (according to cir- 
cumstances) , from 13s. 4d. to 1 1 


0 


0 


Applications to owners, lessees, and occu- 
piers of lands and houses : 

Drawing, and fair copy for service, 
each application (including the 
letter of assent, dissent, or neu- 
trality, left or forwarded therewith) 0 10 O 
Each notice of abandonment and 
other notice not being in the form 
set forth in Appendix (A.) to the 
standing orders . . . .050 

Petition for bill ; 


If less than 1 1 folios 

1 

1 

0 

If more than 11 folios, per folio 

0 

2 

0 

Petition against bill, and praying 
to be heard by counsel ; 

Instructions 

0 

13 

4 

If less than 11 folios 

1 

1 

0 

If more than 1 1 folios, per folio 

0 

2 

0 

Other petitions for or against bill : 

If less than 1 1 folios 

0 

13 

4 

If less than 1 5 folios 

1 

0 

0 

If more than 15 folios, per sheet 

0 

13 

4 

or, per folio .... 

0 

1 

4 

Bill : 

Instructions 

2 

2 

0 

Drawing bill, per folio . 

0 

2 

0 

Additional clauses, per folio . 

0 

2 

0 

Agent’s declaration, and copies (ac- 
cording to circumstances) 

from lO.y. to 2 

2 

0 


Breviate of .Bill for Mr. Speaker : 

[To be included in the charge for 
making up bill for House]. See 
infra. 


1 } 


0 10 0 


Motions, special, for members : 

s. d. 

Drawing , . . .68 

Fair copy for member . . 3, 4 

Charges fOr drawing, and copies of all ordi- 
nary motions on the sevenrl stages of the bills, 
and other proceedings in the House, to be in- 
cluded in the fee^ for attendance. 

Statements of Proofs on standing 
orders ; £ ’ 

Per brief sheet of lO folibs . . 0 

Statements for sbmding orders com- 
mittee (according to length and 
other circumstances) 

from 13ir. 4d. to 2 
Or, per brief sheet of 10 folios 
Memorials cdmplainitig of non-com- 
• pliance with standing orders : 

If less than 11 folios ^ ; 

If more than 11 folios, per folio 

Instruc^Q^s liner (aicOording W 
ciccumstahces).; ' 


0 


13 


2 

13 


1 


Drawing same, per brief sheet of 10 £ s. cf. 

folios 0 13 4 

Statements, reports, or other docu- 
ments prepared for use in proceed- 
ings of the House, or in preparing 
to comply with the standing orders, 
per folio . . . . .014 

Or, per brief sheet of 10 folios * 0 13 4 

Affidavits of sendee of notice, and 
other matters which may be 
proved by affidavit, unless very 
long and special : 

Each affidavit, and cojiy . . 0 10 0 

In all cases the charge for drawing will in- 
clude one fair copy to keep for the solicitor’s 
or agent’s own use, or for counsel, or an agent 
to settle. 

IV. — Pauliamentaky Agents’ Charges. 
For Perusing and Settling Documents Drawn 
by a Solicitor (^when required. ) 

Notices for Cazette and newspapers : 

If less than 1 1 folios (according to 
length and other circumstances) 

from lOi*. 6d* to 1 10 

If more than 11 folios (according to 
length and other circumstances) 

from Z/. Ijf. to 2 2 0 

Petition for bill : 

If less than 1 1 folios . from 1 04*. to 1 10 

If more than 11 folios . from 1/. Is, to 2 2 0 

(Or if the same shall exceed 50 folios, 
l.v. ])er folio upon the whole pe- 
tition). 

Petition against bill, and j)raymg to 
be heard by counselor Memoml 
complaining of non-compliance 
with the standing orders : 

The same charges as for a petition for 
a bill. 

Other petitions, against or in favour 

of bills, each petition • .068 

Statements of proofs on standing 
orders, or statements for standing 
orders committee, reports, and 
other documents (if required,) when 
the same have been drawn by the 
solicitor (according to circum- 
stances) . . from Gy. 8d, to 1 I 0 

Or per brief sheet of 10 folios « , 0 6 8 

Perusing and settling bills and pre- 
paring the same in parliamentary 
form and for press : 

For any bill not exceeding 60 folios, 
according to the length of the bill, 
and the nature and extent of re- 
vision . •* from 2i. 2 a'. to 5 5 0 

For any bill exceeding pO fojios and 
less than 150, according to the 
length of the bill, and the ha^tiirid 
and extent of revision 

froin to iO lb 0 
For any hill exceeding ISQ foHdSvatj- 
cordi% tb 

ahrf rife' hktUre^^hd'fct^j#^ bP'irc- 
vision; but tiot'feJccf^^ding (exeept 
under special circumstances) one-^ 
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half the charge for drawing any £ d. 
such bill , " . . . .550 

and upwwds. 

Perufsin^ and settling clauses and 
amendments (acc{)rding to length 
and otluT circumstances). 

If a parliamentary agent shall have drawn] 
any of the above documents himself, or if the 
solicittjr shall be acting as parliamentary agent, 
no charge shall, on any account, he made for 
]>cnising and settling such documents in ad- 
ililiou to the charge for drawing. 

V. — OoniKS OF Documents. 

Documents for Dejiosit : 

.Books of reference, lists of owners, £ s» d, 
lessees and occupiers, and other 
similar documents required ]>y the 
standing orders to I.jc deposited, 
where the same are deposited in 
manuscript : 

For the copies so deposited, per folio 

(of 72 words or figures) . .010 

For all copies of notices, petitions, 
bills, clauses, statements, memorials, 
drafts, briefs, abstracts and other 
documents required for proceedings 
of the house, or in preparing to 
comply wdth the standing orders : 

Per folio 0 0 8 

Or, per brief sheet of 10 folios .008 
For ingrossing petitions, memorials, 
subscription contracts, and other 
parliamentary documents : 
l\‘r folio . . . . .01 0 

Copies of numites of evidence (if re- 
quired fo||Use in the proceedings 
of the house) : 

Pej- folio 0 0 8 

VI. — EXAMININ»Gi DoCUAIENTS. 

Prints of Bills^: 

Proofs . . , . . . 0 13 4 

Or, per page of print . . .010 

llevises 0 {) 8 

Or, per page of print . . . 0 0 G 

Ingrossment of Bills : 

l*er page of print . , . .020 

("lerk attending Private Bill Office to ex- 
amine InJ»TOssment : 

Per page of print . . . .006 

Notice in Gazette or Newspaper ; 

Proof from the printer, from 3 a*. Ad, to 0 13 4 

Revises (according to circumstances) 

from 3^. 4c/. to 0 6 8 

YIl. — Making up Copies op Bills and 
Filling up Amendments. 

Making up hill for house, and draw- £ s, d, 
ing breviate for Mr. Speaker, and 
fair copy . . . , .110 

_ Filling up Bilte wHJi Amendments t 
For the first copy, nulese the amend- 
ments be very immerotts and special 0 6 8 

For each other copy, unless the amend- 
ments be vei^numainue and specif 0 a 4 


-Law Appamtmmta^Pfofessional Lists, 

If new clauses or amendments be added, ex- 
ceeding five folios, copies <rf the same may be 
charged at Sd, per folio. 

VIII.— Correspondence. 

Between Solicitor and Parliamentary Agent ; 

The ordinary correspondence between par- 
liamentary agents and solicitors is not to be 
charged to their clients, but such letters only 
as contain professional advice and instructions. 

LAW APPOINTMENTS. 

The Lord Chancellor has ajmointed Robert 
Crosby to be second Assistant Clerk of Affida- 
vits in the Chancery Affidavit Office, vacant by 
the death of William Thodey Smith. 

MASTERS EXTRAORDINARY IN 
CHANCERY. 

From Any, 22ndy to Sept. 22w.d, 1848, both in^ 
clusitw, with datas when gazetted, 

Calvert, Francis William, York. Aug. 29. 
Harward, Arthur, Wirksworth, Sept. 8. 


DISSOLUTIONS OF PROFESSIONAL 
PARTNERSHIPS. 

From Aug. 22nd, to Sept. 22nd^ 1343, both in- 
elusive, with dates when gazetted. 

Cook, Robert, and Thomas Anstey Mans- 
ford, Bath, Attorneys and Solicitors. Sept. 5. 

Maples, Thomas Frederick, Peter John 
Thomas Pearse, Charles Stevens, gnd Frederick 
Maples, Frederick’s Place, Old Jewry, Attorneys 
and Solicitors. Sept, 9. 

Newstead, Christopher John, and Henry 
Charles Wilkinson, York, Attorneys and So- 
licitors. Aug. 25. 

Rawsthorne, Thomas, and Thomas Swainson, 
Lancaster, Attorneys, Solicitors, Conveyancers, 
Stewards, and Agents. Sept. 22. 

Vallance, Henry Wellington, and Richard 
William Fletcher Beioley, 9, Old Jewry Cham- 
bers, Attorneys and Solicitors. Sept. 12. 

PERPETUAL COMMISSIONERS. 

Appointed under the Fines and Recoveries Act, 

Legge, John Robinson, Houghton-le Spring, 
in and for the county of Durham. 

Pearse, John, Hadmrleigh, ia and for the 
county of Devon. 

KtdcMffi^ Henry, Oldham, in and' for tha 
county of Laneaatcr and West Biding of the 
county of York. 



Superioii^ Courts : Vice^Cbaneollor B 

RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BARRISTERS OP THE SEVERAL COURTS. 


Vt«*<H)anc«Uov of (SFitglaulr. 

Pocock V. Johnson. July 26, 1848. 

PAYMENT OF LEGACY. — ASSIGNEE. — COSTS. 

In a suit hy Uyntees ayainst the executors 
of a will far painmni of their legacies^ an 
assignee of one of Ike leyaiees was made a 
party : Held, that the executors limrmg had 
in their hands sufficient assets to dischnrye 
the legacies -when they became payable^ the 
costs of the assignee should be paid by the 
executors. 


notice that he is willing and able to sell 
and convey the whole thereof.^* 

A mandamus issued upon such a notice cannot 
he sustained for the purpose of enforcing 
an assessment of damages as to part of the 
premises^ but there must he o- formal re- 
quirement of compensation as to pari. 

In this case a luandamiis had been obtained 
to command the defendants to summon a jury* 
to assess damages for a manufactory, part of 
which the defendants had, under their own act 
and the Lands Clauses Consolidation Act, given 


A TESTATOR, J. Pocock^ by his will gave* 
all his j>ei\sonal proi)crty to his trustees, of the 
name of Johnson, on trust to pay certain le- 
gacies at. the expiration of five years from his 
decease. He died in 1837, and in 1840 one of 
the legatees assigned his legacy to one Slatter ; 
at the expiration of the five years, applications 
were made unsuccessfully to the trustees, who j 
had ])roved the will for payment of the legacies ; 
these ajiplications were continued until 1844, 
when a bill was filed by one of the legatees, on 
behalf of himself and the otliers, for the pay- 
ment of the legacies. Slatter, the assignee, 
being made a party, the suit went on, and a re- j 
ference was taken for the Master to inquire 
whetiier the executors (trustees of the will) had 
assets, and he found tliat in 1842, when the 
legacies were payable, the executors had assets 
in their hands sufficient to discharge the le- 
gacies ; the common decree was then taken 
against the defendants, (the executors,) and a 
question was raised, whether the defenilants 
should })ay Slatter’s costs, he being an assignee 
of one of the plaintiffs. * 

Mr. Stuart Tor the plaintiffs. 

Mr, Jlethell and Mr. Lewis for the defend* 
ants. 

The Vice-Chanctdlor said, he thought it very | 
reasonable to suppose, that if the legatees had, j 
in 1842, been paid their legacies as they ought, 
pursuant to the terms of the will, the assignee 
would also have been paid, therefore, he thought 
that the defendants having brought these pro- 
ceedings on themselves, they ought to pay the 
costs of the assignee. 

C0urt af 38ntcf>* 

(Before the Four Judges.) 

The Queen v. The Proprietors of the London 
and South-Western Rmhmfy Company. Trinity 
Term, 1848. 

MANDAMUS.— RAILWAY. 

The proprietors of a milimy who have given 
^notice of a demand to take part of any 
* premises for the purposes of meirraihsag, 
are wA eompMUi mder the ISih and 
gi^nd sections of the 8 Viet. <?. 18, \ 

the whole of suvk premisesr, though the] 
moner of such premises has given ^evirj 


notice of their intention to take for the ])urposes 
:>f the railway. There had been a return to 
this mandamus, and several questions were 
raised as to the sufficiency of the writ and the 
])leadiugs respectively, but though the case was 
argued on a great many points, the Court ulti- 
mately gave judgment on one alone, namely, 
whether, taking the I8fch anil 92nd sections of 
the 8 Viet. c. 18, (The Lands (Clauses Consoli- 
dation Act) together, the defendants were 
hound to purchase the whole of the prosecutor s 
premises, the prosecutors having, alter a de- 
mand by the defendants of part of these pre- 
mises, given formal notice that they were ready 
to sell the whole of them. 

Mr. Martin argued the case for the prosecu- 
tors, and Mr. JL i>. Hill for the defendants. 

The Court had taken time to consider the 
judgment. 

Lord Denman, C. J., (July 12,) delivereai 
judgment. The writ in this case had been ol)- 
jected to as bad, because by it the prosecutors 
claimed an assessment for the value ol all the 
prosecutor’s premises, though the defendants 
had only given notice olf an intention to take 
part of them. U’his objection yraised the ques- 
tion, whether under the provisions of the Lands 
Consolidation Act the defendants were com- 
pellable to take all the premises of a party when 
they only required part of those premises for the 
purposes of their railway. The Court did not 
think that the sections referred to warranted 
the claim now brought for\vard. The 18th 
section merely gave directions as 4o the notices 
to be given by companies to proprietors of lands^ 
and the 92na section enacted, “ that no ^arty 
shall at any time be required to sell or convey 
to the promoters of the undertaking a part only 
of any house or buildiug or manufactory, if 
such party be willing and able to sell and con- 
vey the whole thereof.” The writ stated, that 
on the 14th of May, 1846, the defendants gave 
notice of a demand of a part of the prosecutor’s 
premises, and that the proaeotttow then gave 
notice to take tlie whole, and it alleged^ accord- 
ing to the words of the act, that the 
were willtng and abk to aeU sna^ epmey the 
whole tlseres^ The guostiaiitwa^ whether the 
pwnmm Qi cir- 

> tate idm 
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question iix the nep^ativ^, for, the 92nd sectipn 
niei^y owneris who' were willii^ to 

Biiff the from bein(< sell ^ peit 

of ihei^’’prf mi seH, but it did ntft cothpel a ctmi;r 
paioy^hTch only wanted part, tb take the whole. 
T1i0 h^it tliereforej which proceeded entirely on 
the foundation of an aasuped compulsion of 
that kind, could iiot h^ sustained. The writ 
miist < ohsequetttly be quashed ; and this must 
be the result, notwithstandinp: the argument 
of the prosecutor’'s counsel, that it could issue 
for the assessment of compensation as to part 
of the premises, for it did not appear that any 
claim for compensation for part; liad been made 
according to the provisions of the statute. 

J udgment for the defendants. 


Court uf Cominoii |9IrajE?. 

Tibaldi w Ellerman. Trinity Term, 1848. 

ACrfJLON ON A BILL OF KXCUANOE. PLEA 

(in effect) of no CONKIOERATION. — 
REPWCATION DE INJURIA. 

Wherc^ to an artion on a hill of. exchange the 
defendant (the acceptor) pleaded that ike 
bin had been drawn by the plaintiff aad 
accepted by the defendant in aischarge and 
satisfaction of a previous hilly which had 
been drawn and accepted by the same 
parties^ and the proceeds applied in the 
carrying out of a patent^ in which the 
plamtiff aud defendant are interested as 
partners, and further that the accounts of 
the said partnership were stilly open and 
unsettled, and that no other consideration 
was ever given for the defendant* s acceptance. 
Semble, that such was a plea in excuse to 
which dc injuriS. was properly replied. 

This was an action upon a bill of exxhange, 
against the acceptor. Ine defendant pleaded, 
that before the drawing and accepting of the 
bill of exchange, hereinafter next mentioned, to 
wit, on the 14th of December, 1847, plaintiff 
and defendant were in co-partnership in a cer- 
tain patent, to wit, a patent for, &c., and were 
then jointly interested in the working and carry- 
ing out the same, and that it was then agreed 
that the plaintiff should draw and the defendant 
accept, a certain other bill of exchange, dated 
th0 aaid l4th day of December, 1847, whereby 
the defendant prQinised to pay to the order of 
the said plainS(ff 20$/. 10^., on, &c., to enable 
the plaintiff to raise money thereon, and that 
the pioceeds should then be delivered to the 
defendant, and applied by the defendant to the 
purposes of working and carrying out the said 
patent; and the defendant further saith, that 
the proceeds of the said last-mentioned bill 
amounted to 200/., and that the defendant did, 
in pursuance of the said agreement, then apply 
the same to the working and carrying out of 
the said patent, and to no cAher^pni^ose. And 
the defendant further that when the said 
last-mentioned bill became due and payable, to 
wit, on the 3rd day . of Febraary, lS4a» it was 
further agreed betwiwn xilie plaintiff ‘an^ the 
defendant that the plaintiff should 
the defendant accept, apd the, plaintiff did then 
draWt ^ certain otner Dm 01 Exchange, 


Pleas, 

dated the said 3rd day of February, 1848, 
whereby the defendant iWdtnised to pay to the 
order wthe plaintiff the sutn of 244/. 10s, two ' 
months aftet the date thereof. And the de-^ 
fendaOt futher saith, that it wds then, to wit, 
on the said 3rd of February, 1848, further 
agreed between the plaintiff* and defendant that 
the said last-mentioned bill of exchange should 
be taken and received, and the same was, &c., 
in full satisfaction and discharge, and ip lieu of, 
the said bill of exchange, dated the 14th of 
December, 1847, as aforesaid ; and that there 
was never any value or consideration for the 
defendant accepting the said bill of exchange, 
dated the 3rd of February, 1848, or for the 
j)ayment of any paft of the amount thereof by 
the defendant to the ])laintifl[*, except as afore- 
said. And the defendant further saith, that 
afterwards, and before the commencement of 
this suit, and when the said last-mentioned bill 
became due and payable, to wit, on the 6th day 
of March, 1848, it was further agreed by, &c., 
that the plaintiff' should draw, &.C., (as before,) 
the said bill of exxhange in the said declaration 
mentioned ; and that the same should be taken 
and received, &c,, (as before,) dated the 3rd of 
February, 1848. And the defendant further 
saith, that there never was at any time any 
value or consideration for the said defendant’s 
accepting the said bill of exchange in the said 
declaration mentioned, or for his paying any 
part of the amount thereof to the plainlifi*, 
except as aforesaid. And the defendant further 
saith, that the accounts of the said co-partner- 
ship were, at the time of the accepting the said 
bill of exchange in the said declaration men- 
tioned, and still are open, unsettled, and un- 
balanced. (V’erification.) 

Replication de wjurid, and at the same time 
the addition by the plaintiff of the similiter, 
and delivery of the issue made up to the de- 
fendant with notice of trial. The defendant 
thereupon struck out the similiter and returned 
the issue, with a special demurrer to the re- 
plication, and a rule nisi to set aside the de- 
murrer as frivolous, having been obtained by 
hash on behalf of the plaintiff. 

C. W. Wood now showed cause. The 
present is not «uch a plea by way of excuse 
as to make the replication de injurid good. It 
is not like a plea which said there was no con- 
sideration, but it shows facts before the accept- 
ance from which the law cannot imply a 
promise. Crogate^s case, 8 Rep. 67 ; Solly v. 
Neish, 2 Cr; M. & R. 359, Here too the de- 
fendant claims an interest in the money as a 
partner, and there is no case which establishes 
that a plea of partnership is one to which the 
replication de injurid \n good. case of 

Whittaker v. Mason, 2 Bing. N. 6. 359, is an 
authority that de injurid cannot he replied to a 
plea which like this does not admit any pro- 
mise, hot does in fact amount to the general 
issue. [Maule, J. To a declaration on a btU 
of exchsmge' nm assumpsit cannot now be 
pleaded. Therefore, if you want to evade pay^ 
ment you must show either that the < bill did 
noteitist» or some exeuse ff>r 
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But the rule taking? away the jzaneral issue did 
• not in any way alter the emct and applies* 
bility of the replication de injurid. The present 
]11ea is as muen a plea in discharge as that in 
the case of Sekild v. Kilpin, 8 M- & W. 673. 
IMaule, J , There the plea denied the breach 
of the non-payment of the bill. In the present 
case the plea in effect says, not that the defend- 
ant nevTr promised to pay, but by way of ex- 
cuse for not paying, that he is not bound to 
pay.] 


Wilde, C, J, The effect of the plea is, that 
there was no consideration for the bill. The 
partnership account being still open,^ does not 
affect the nature of the plea at all. The case 
is not within any of the exceptions in Crogate*$ 
case. 

Rule absolute. The similiter and notice of 
trial to stand, the defendant to amend by with- 
drawing his demurrer and joining issue, and 
j to pay the costs of such amendment and of the 
' present application. 


ANALYTICAL DIGEST OF CASES 

REPORTED IN ALL THE COURTS, 


@^ourtj5 of (S^ommon 3iaio. 

PLEADINGS. 

^Concluded fro7n p. 436, atife.} 

[For tlie previous Sections of this Series of 
the Digest in the present V'olume, see 
Law of Attorneys, pj). 1 S, 254. 

Law of Costs, p. 234. 

Law of Wills, p. 37. 

Law of Arbitration, p. 315. 

Courts of Equity . 

Construction of Statutes, p. 58, 

Law of Property and Conveyancing, p. 75, 
Principles of Equity, p. 103. 

Pleadings, p, 121. 

Evidence, p. 149. 

Practice, pp. 169, 190. 

Barfkrup/cy, p. 213, 

Lunacfj, p. 216, 

Crmrts of Common Law : 

Evidence, p. 272. 

Magistrates’ and Poor Law Cases, p, 289. 
Construction of Statutes, pp. 332, 351. 

Law of Property and Conveyancing, p. 370. 
Principles of the Common Law and Grounds 
of Action, pp, 393 , 411 ; 

Pleadings, p. 430.] 

LIBEL. 

Inducement andinnuendoes. — Setting out docu- 
ment “ in substmeef^’-^lik an action for libel or 


plaintiff in his said employment, and concern- 
ing the water so supplied to the M,, a state- 
ment (set forth in the count) that persons on 
board the ill. had become ill soon alter leaving 
: i/., where they had taken in fresh water, which 
i illness was occasioned by the water ; that the 
I water was run into a copper tank, whence the 
I casks were filled alongside j that the poison 
i was imbibed from the tank ; and that it be- 
; hoved the authorities to order its removal, and 
j replace it with an iron one ; thereby meaning 
. that plaintiff had been guilty of supplying bad 
j and unwholesome water to the 3f. : judgment 
I on that count arrested. 

Where a declaration for libel sets out a pub- 
lication which refers to a previous publication, 
but, unless by reference to the language of the 
previous publication, contains no libel, such 
I previous publication must be considered as in- 
1 corporated in the publication complained of, 
anci must appear in the declaration to be set 
out verbatim, and not* merely in substance, 
j Therefore judgment was arrested as to the 2nd 
j count of the above declaratidh, which, after 
reciting that defendant published a statement, 
“ in substance as follows,” setting out the pub- 
licatidn charged in the first count, charged that 
defendant afterwards jiublished, of and con- 
cerning plaintiff, &c,, and of and concerning 
the first publishing, a statement that the 
copper tank was fitted up in a schooner belong- 
ing to plaintiff. Solomon V- Lawson, 8 Q. B. 
823. . 

Caaes cited in the judgment : Gutsole v. Mathers, 

1 M.& W. 495 ; *Tyrrwb.5c Gr. 694 ; Cook y. 

Cpxi 3 M. & S. 110 ; Wood v. Brown, 6 Taunt. 

169 ; W right v . Clemenu, 3 B . & Aid. 503. 


slander, when the words, wntten or spoken, 
are not in tiiemselve^ applicable to the indi- 
vidual plaintiff, no introductory averment or 
innuendo can give such an application. 

Therefore, u^re the declaration in the first 
couiU, after reciting that plaintiff wasemplpyed 
in supplying fresh water to sbips>;at« H., and 
had, for that pui^sei fitted up a schpmM with 
wooden^ tankas and that the ship Jlfi being ^at 
Ihf plaixitLff con veyed fresh water to the M * m 
the wppden. tanks ofihis,.scbooner» cQjmfdained| 
that defendant published, of and concerning 


2. In a replication to a plea in an action of 
libel, where the defendant pleads the d^ence 
^ven by the 6 & 7 Viet. c. 96 j the plain- 
tiff may traverse such allegations in the plea as 
be thinks proper, although by tbattaectioft it is 
enacted, that to vstK:b plea m 
shall be com^ietetitto the pdaintifftateply gene* 
rally, denying thAwfaidefm 4itic;h ipleai^A Chad* 

d^w. 
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tlie judgment of the Court of Ex- 
chequer, that lihertim tenementum ie a good 
plea to a deckration in trespass for breaking 
and entering a dwelling-house in the occupation 
f the y>1aintiff, and expelling him and his 
lamiJy therefrom* although the premises are 
not particularly described in the declaration. 
Hanley v. Bridges, 1 Exch. R. 261. 

LIMITATION ACT. 

In trespass qu. cLfreg., the defendant pleaded 
Bpccially, deducing title to the tocus in (juo, 
under an inclosure act, in X S,, and alleging 
that J. S. thereupon became and continued 
possessed thereof until just before the time 
when, &c., and the defendant then justified the 
trespasses as the servant of J. and by his 
command. The plaintiff rej)lied, that the de- 
fendant entered and committed the trespasses 
after the passing of the Limitation A ct, 3 & 4 
W. 4, c. 27 ; that the entry was made to 
recover the close in which, &c. ; and that the 
right to make such entry did not first accrue 
to J. S., or to the defendant, or any person 
tlmough whom X. S. or the defendant claimed, 
within 20 years next before such entry : Held, 
good, on special demurrer, and that it was not 
necessary to set forth the particular mode in 
which the estate of X. S., or the party through 
whom he claimed, had determined. Jones v. 
Jones, 16 M. & W. 699. 


M A Kill ACE, BKEACIt OF PROMISE OF. 

In a declaration for breach of promise to 
marry plaintiff within a reasonable time after 
request l)y her, if the count shows that the 
defendant, after promise and before action 
brought, married a person other than the plain- 
tiff, request is not a necessary averment ; and 
a plea to such count, alleging as new matter, 
that request was not nfade, is no defence. 

The declaration, averring defendant's mar- 
riage to such other person, need not show that 
the person is still living. 

So held, on demurrer to a plea which stated, 
by way of confession and avoidance, that’Jjlain- 
tiff did not, at any time before action brought, 
request deifendant to marry. Short v. Stone, 
8 Q. B. 358. 

See Sever^f Matters. 

NEGATIVE PREGNANT. 

Irf trespass, where the defendant pleads lib. 
ten. in X. and justifies the trespasses as the 
servant of X. S,, and by hi# command, a repli- 
cation that the defendant did not, as the 
servant of X. S., and by his command, commit 
the trespasses, is bad on special demurrer, as 
involving a negative pregnant. Jomsv. Jones, 
16 M. & W. 699. 

Cases cited ill the radgment : Bell v. Tuckett, S 
M. & G. 806 ; Michael v, Myers, 6 M. & G. 
^09 ; Myn r. Cdle, Crou J«c. 87 ; Aaberie v, 
James, Ventr, 70. 


NUISANCE. 
See Abating Nuisance^ 


See ftailway. 


PARTIES. 


PAVMENT INTO COURT. 

1. Bill of Exehfmge. — Assumpsit. First 
count on a bill of exchange for 26/. I ds. 2c/. 
Second count for 30/., for money lent, and on 
account stated. Pleas : 1st. Non assumpsit to 
the last count, except 10/. 9^. Id; 2nd, Pica to 
the whole declaration, except 10/. 9s, Id., parcel 
of the 1st count, and 10/. 9s. id., parcel of the 
last count, payable before action brought, and 
a set-off. Last plea as to 10/. 9^*. Id., parcel of 
last count, pvayable into Court of 11/, (See 
Reg. Gen, Trin. 1 Viet.) On special demurrer 
to the last plea, it was held bad, for setting up 
as a defence payment of a less sum than tlie 
whole admitted to be due and j)leadcd to, with- 
out other answer as to the difference than da- 
mages, ultra the sum i)aid in. Tattersall v. 
Parkinson, 16 M. & W. 752. 

Ciisp cited in the judgment : Jourdiiiri v. Johnson, 
2 C. M. & R. 661. ; 6 Tyrw. 624. 

2. Satisfaction. — Damages ultra. — a de- 
claration containing a count on a bill of ex- 
change for 26/, 136-., and also a count for 30/. 
for money lent ; the defendant pleaded as to I ()/. 
9a\ 1 (h, parcel of the first count, and 10/. 9*’- Id., 
parcel of the second count, payment into Court 
of 11/., (according to the form given by the 
rule of Court) : Held, on special demurrer, that 
the plea was l)ad, as it admitted two siuns of 
10/. 9s. Id. to be due, and a payment of a less 
amount into Court was no satisfaction. 

Where a declaration contains a count on a 
bill of exchange, and also a count on the con- 
sideration for the bill : Semble, the plea ought 
to allege that the bill Avas given for the debt in 
the second count, and then ])lead payment into 
Court of the amount of the bill and interest. 
Tattersall v. Parkinson, 34 L. O. 331. 

See Accoi'd and Satisfaction. 

PLEA TO THE .rURISDICTTON. 

In the title of a plea to the jurisdiction, the 
defendant described liimself as Charles Fre- 
derick Augustus William, Sovereign Duke 
of Brunswick and Luneburg, sued as,'’ &c., 
“at the suit of Charlotte Munden.” In 
the affidavit supporting the plea, he was simi- 
larly described ; but the appearance which he 
had entered was “ Charles Frederick Augustus 
AVilliam, Duke of Brunswick and Luneburg, 
sued as,” &c,, omitting the word “ SovereignJ^ 
The plaintiff treated the plea as a nullity, and 
signed judgment. The Court refused to set 
aside the judgment without an affidavit of 
merits. Mundeti v, Duke of Brunswick, 4 D. 
& h. 807. 

PLEA AMOUNTING TO GENERAL I.^SUE. 

To an action of aaoumpsit for the use and 
occupation of furniebed apartments, the defend- 
ant pleaded, that before he occupied the apart- 
ments by the permission of the plaintiff, he held 
them as tenant tinder a demise from one A. A, 
whose property th^ were ; that while he so 
held them, A. B. assigned them to the plaintiff, 
that the defendant' beeiMiie indebted In respeet 

J ef the aparlmefits, axid that he paid A. M, a 
certmn sum rf inonejrfer them, hy^om it was 
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accepted in satisfaction of the debt. Averment, pfeadedin abatement the non-joinder of a co- 
that the defendant never had notice of the as- contractor, and concluded his plea prayir^ 
silBpiment to the plaintid*, that he never a^eed judgment of the declaration only. Iwo de-» 
to become the plaintiff's tenant, that he never fendants, however, were named in the writ: 
expressly requested the plaintiff to permit him ^eld^ that the plea should have prayed jud^- 
to occupy the apartments, and that he neAfer of the u>rit as well as of the declaration, 

expressly promised the plaintiff to pay him for ^Vhitling v. Desavge, 4 D. & 1^. 678. 
them : Held^ that the plea amounted to the gene- Case cited in the judi^^ment ; Davies v, Thompson, 
ral issue. Cook v. Moylmy 1 Exch. R. 67. ^ ^ ; i t M. & W. KU. 

PROMISSORY NOTE. RAILWAY. 

1. Consideration , — Variance , — ^To an action Parties to action , — Consideration, — X de» 

on a promissory note for 1 50/., by jiayee against claration stated, that before the making of the 
maker, defendant pleaded that JV, was indebted promise of the defendant, to wit, on tlie 20th 
to plaintiff in 10^., and was unable to August, 1845, the plaintins had agreed to- 

pay in full ; whereupon it was agreed between gether with divers, to wit, 200 other persons, 
plaintiff, defendant, and H''., that plaintiff should lo endeavour to form and eatahlioh a joint- 
accept a composition, to wit, 1,500/.. in satis- company for making a railway, and to 

faction and discharge of the 3,012/. 10.s'., and, obtain an act of parliament for that purpose; 
in consideration of the premises, and the plain- capital to be divided into shares ol 20/. 

tiff Avould accept the 1,500/. in satisfaction and ^ind a deposit of *2/. 2$, per share to be 

discharge, defendant should make the note in by such persons as should apply lor and 
part ])ayment, and on account, of the 1,500/., 1*^ Avhom the siiares should Ini allotted by a 
and the plaintiff should not enforce, or in any v.onimittec of management ; that the defendant 
wayclaim or demand payment of. any further sum ^q>phed to the plaintiffs, then being the com- 
than the 1,500/. : that the defendant made tiie indtee of management, and requested them to 
note upon the terms of the agreement, and that him 50 shares, and then undertook to 

there never was any other agreement ; that iV, ^^‘cept the same or a less number ; and there- 
afterwards, and before the note was due, became tn wit, on the 25th of iNoveraher, 1845, 

bankrupt ; yet plaintiff, with defendant’s con- plaintifff?, at the request of the defendant, 
sent, proA^ed in the bankruptcy for the full allotted him 35 shares in the said company, 
amount of the 3,6 1 2/. 10^. : Held, a good plea, certain terms then agreed upon between 

on motion for judgment no 7 i obstante veredicto: t*’'Cm, that is to sa5% that a de])osit of 2/. 2.s'. on 
but Held, on motion for a new trial, that the share so allotted should he paid on or lie- 

plea Avas not proved by evidences of an agree- December, 1845, to the account 

ment, that on giving 350/. down, 150/., by company, to#certain hankers then agreed 

note, and a bond of other parties for l.OOO/., ^ tliereupon, in consideration <if the 

W, should he relieved from the original debt. P^^nnses, and that the plaintiffs, at the request 
Gillett V, Whitrnarsh, 8 Q. B. 066. the defendant, had promised the defendant 

2. Suspension of remedy, — ah action by to perform the said teriDvS on their part, the de- 

indorsee agaidst maker of a promissory note, fondant promised tJie pfaintiffs to jierfqnn the 
the defendant pleaded that the not?', was made terms on his part, Avern|entof plaintiff 8 
by himself and liis partner ; and that whilst readiness and Avillingness to perform the terms ; 
the plaintiff Avas the holder of the note, the de- and breach, the non-payment by the defendant 
fendant and E, delivered to him 19 signed hills deposit. 

of costs, which were referred to taxation ; that Hud, that the declaration Avas good on gene- 
it was agreed that tlie balance found due from , demurrer, although it did not allege that 
the plaintiff to the defendant and E,, on such the company Avas provisionany registered under 
taxation, should be applied in jiart payment of 7 & 8 Vict. c. 1 1 0, or that it Avas formed 
the note, and that the balance of the note, with !?, came into ofieratioTi ; for 

interest, should he secured by a judgment, illegality will not he presumed ; if it in fact 
payable at certain periods, which had elapged c^sts, it should be made the subject of s^plea. 
before the commencement of the suit ; that the that the declaratuin disclosed a contract 

taxation was still pending, and the balance not t^pon w^ch the plaintiffs alone might sue, 
ascertained; and that the defendant and E. without joining the other members of the coin- 

had always been ready and willing to apply the , . , , i i j 

balance due to the defendant towards the pay- . Held, also, on special demurrer, tliat me 
ment of the note, and on completion of the claration was not bad for not alleging that the 
taxation, to secure the balance due on the note company was continuing when the ehares to 
by a judgment in accordance witih the agree- allotted to the defendant; nor for nqt shoAving 
nient : Held, bad, on demurrer, as, even sup- ^ith sufficient certainty that the defendant ac 
poa^ it to be a good a^eement to suspend cepted the shares allotted^ xxor ior stating 
the ranaedy, the lapse of time showed the per- which the plsjnti&under- 

fornmnee of it to be impoesdok* Carter ^ fulfil. Duke v* Forbes, 1 Bxch. JL 356. 

WmrmeM, 5 D. & h. 131. Case cited in the judgments Jaog t. Roabnrgh, 

Astoiwd and 2C. &Y. 418. 

iniAYrNG strwuMni^. »Ki^rcA*iWrr XNJtriiiA. 

To a declaration against one, the defendant !• Replevin for taking cattle. Plea, A FT. 
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waB qeMed in fee of a forest, within which there ] 
were wastes ; and that certain tenants of lands 
near the forest had a ri^ht of common on shch 
wastes for their cattle lerant and coucbant; 
that there was a custom within the forest for 
the master forester to make drifts annually of 
the cattle depasturing the wastes, which were 
to be driven tr> a })lace named to ascertiHin 
whether any of them were unlicensed cattle, 
and whether any commoner had surcharged ; 
and, if any had surcliarged, the cattle were to 
he impounded as damage feasant. 'fhat 
plaintiff was a commoner; and defendant, 
making the drift as servant of the master 
forester, found plaintiff’s cattle de^>asturing 
and doing dani^e in the place in which, &c. ; 
and that {ilaintlff had surcharged by depastur- 
ing with the cattle seized : wherefore defendant 
detained the cattle to impound them. 

Replication, admitting W/b seisin, and the 
existence of the wastes, de injuria almiae re- 
siduo, &c. : Held, good on special demurrer. 
Mortimer v. Moore, S U. B. 294. 

Cases cited in the judgment : Crogat«'.s case, 8 
Hep. 06 b. ; W ells v. CoUerolh C5 Lev. 48 ; 
Jones V. Kitchiri, 1 lios. & Pull. 76, 80; Selbv 
V. Bardons, 3 B. ^ Ad. 2 ; 1 0. M. .500 ; S 
Tyrwh. 430 ; 9 Bing. 756. 

2. Tippling — The replication de injurid 
is good to a j>lea which sets up a defence under 
the Tippling Act, 24 G. 2, c. 40, s. 12. Lans- 
dale V. Clarke, 1 Bxch. R. 78. 

SCI. KA, 

Banking co^partn ership . — Deolaration. — Du- 
plicity, — Semble, that a declaration in sci, fa, 
on a judgment recovered against the public 
officer of a banking co-partnership, alleging that 
the defendant, at the time of judgment re- 
covered, wa.s, and fro^n tlience hitherto had 
been, and still is a member of the co-partner- 
ship, is bad on special demurrer. Esdaile v. 
Trustwell, 1 Exch. R. 3/1. 

SET-OFF. 

i 

See Accord and Satisfaction, 

SKVEHAL COUNTS. 

A charter-party was made between the plain- 
tiff and defendant, but before the voyage was 
completed a subsequent agreement was made 
betwetti the parties varying the terms of the 
original contract. The plaintiff obtained leave 
to have two counts in the declaration, but the 
defendant aftervyards applied to a judge at 
chambers to strike out one of the counts as 
being in apparent violation of the new rules 
of pleading. The judge refused to make any 
order, but indorsed on the summons, " No 
order, 1 being satisfied that there is a distinct 
cause of complaint.” 

On motion to rescind the indorsement, the 
Court declined interfering with the. ffiscretion 
by the judge, but e.xpreesed an opinioii 
. ^ were established lat thw 

the plaintiff would not. incur any riak of 
9??^® under the new rules of ptead^ 
irig. Hemodl y. mikin, 35 L. O. 119 . 


SEVEUAt M AttKRS. 

Coverture, — Attorney, — judgment,-- Irregu- 
larity . — ^To a declaration which contained three . 
counts, the defendant, who appeared by attor- 
ney, upon a rule in general terms to plead co- 
verture and the Statute of Limitations, pleaded 
these defences to the whole declaration. The 
pleas were set aside by a judge at chambers, on 
the ground that the defendant, who appeared 
by attorney, had pleaded coverture. The de- 
fendant, without a fresh rule to plead, and 
without entering a fresh appearance, pleaded 
coverture to the two first counts, and the Star 
tutc of Limitations to the whole declaration. 
The plaintiff having signed judgment for want 
of a plea : Held, that the judgment was irregu- 
lar, inasmuch as the pleas were sanctioned by 
the original rule. Fryer v. Andrews, 1 Exch. 
R. 471. 

See Tender, l. 

SLANDER. 

Variance. — Amendment. — A declaration 
stated, that the plaintiff was a surgeon and 
accoucheur, and in that character had attended 
one R. during her confinement ; that the de- 
fendant, in a discourse which he had with R., 
of and concerning the plaintiff', and of and con- 
cerning the plaintiff* in relation to his said pro- 
fession and business, spoke of and concerning, 
&c., the following words : — I wonder you 
had him to attend you. Do you know him? 
lie is not an apothecary ; he has not passed 
any examination ; he is a bad characler ; none 
of the medical men here will meet him. There 
have been many inquests had upon persons 
who have died because he attended them.” 
The defendant pleaded not guilty. At the trial 
the latter words, as to the inquests, were not 
proved, but the words proved were, several 
have died that the plaintiff had attended, and 
there have been inquests held on them.” The 
judge amended the declaration accordingly, and 
a verdict was found for the plaintiff : Held, on 
motion for a new trial, that tne judge was justi- 
fied in making the amendment ; also, that the 
words as amended were actionable, without the 
aid of any innuendo lo explain them by reference 
to extrinsic circumstances. 

Semble, that the words, " he is a bad cha- 
racter, none of the medical men heire will meet 
him,” alone were actionable, as importing the 
want of a necessary Qualification for a surgeon 
in the ordinary discnarge of his professioiistl 
duties. Southee v. Denny, 1 Exch. R. 196- 

Case cited in the judgment; Woolnotb v. Mea- 
dows, 5 East, 463. 

SPECIAL PLEA- 

Judgment, — To a declaration containing a 
count on a bill of exchange, and a count on an 
account stated, the defendant, who was undfer 
terips of pleading iesuably, pleaded, that he 
did not indorse the bill,” ^thout confining the 
plea in terms to the first count. To the other 
count he pleaded non assufnpsit. The plaintiff 
hanring signed judgment, op the gmiihd thkt 
the first plea pli^d^; to the whcdc de^ 
clstratibiB^ ’ Olid tYMektref itm d the 
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Court set aside the judgiuent as irregular. 
Bou^eld V. Ed^e, 34 L. O. 493. 

. TKND&R. 

1. Several ^counts. — Proof of tender 
8UTn|)fiit for use and occupation, work and 
labour, money lent and money paid, and on 
an account stated, with a Single promise and 
breach. Several pleas, as to all hut 7/.* parcel 
of the moneys in the declaration mentioned ; 
and a single plea, as to 7/*. parcel of the moneys 
in the declaration mentioned, of tender and 
payment of the sum into Court. The pleas did 
not distinguish the counts. Plaintiff traversed 
the tender : Held, that proof of a single tender 
of 7/., in respect of the use and occupation, 
satisfied the plea of tender. Robinson w Ward, 

S Q. B. 920. 

2. A declaration in debt contained two counts, 
each demanding the sum of 2G/, Plea as to 5?. 
parcel, &c., a tender of 5Z. before action brought. 
Replication, that at the time of the tender, the 
sum of 1 3/. 1 was due from the defendants 
to the plaintiff as one entire sum, and on one 
entire contract not divisible from the sum of 
5Z. ; that afterwards the plaintiff demanded the 
Sum of VSL i5s., but the defendants refused to 
pay the same : Held, on demurrer, that the re- 
plication was good ; as a tender of a part of an 
entire debt is bad in law ; and if the defendants 
relied on a set-t^ff*, &c., it should have been re- 
joined, Dixon V. Clark, 5 i). & L. 155. 

Cases (lited in tli-i judgruent ; Cotton v. Godwin, 
7 J\l. & W. l Brandon v, Newington, 3 
Q. 11, 91 5 ; Heskelli v, Kawcett, 11 & W, 

356; Hume v. Peploe, 3 Kast, 163; Poole v. 
Xumbridge, 2 M. & VV , 223. 

TRIfiSPAfeS. 

Justification, — Declaration in trespass alleged 
that the defendant assaulted and* kicked the i 
plaintiff* and *brokc his leg. The defendant j 
leaded that the plaintiff was m lsc on ducting 
irnself in a public-house, and that the defend- 1 
ant turned him out, and because the pIaint»ffV 
resisted, the defendant was compelled to resort 
to force, and in so doing necessarily committed 
the trespass complained of. Replication de 
jurid. The evidence was, that* the defendant 
removed the plaintiff from the house, and at 
the^ door a struggle ensued, and the leg of the 
plaintiff was broken. The learned judge told 
the jury that the question was, whether the 
defendant was justified in turning the plaintiff 
out, and that the fact of the broken leg was 
immaterial. 

Held, that the direction of the learned judge 
was right, that if the plaintiff intended to claim 
damages for the broken leg, he ought, after the 
justification set up in the plea, to have new as- 
signed that injury as a ground bf damages, and 
npt liaving new assigned it, he could not claim 
anyjhing for that which was in substance a new 
trespass. Moore v, Allard, 193. 

TRoyiii!, ^ ‘ 

Ji^int ownershif^^—To a declaration in trover,/ 
defendant pt^ded tliat, bs^re.aud; at the time' 
of the commitung, plaiatiff wers 


jolntiy and together the owners and proprietOfS 
ofthechatteL 

^e/cZ, bad, on special demurrer, because, if 
the conversion was denied, the plea amounted 
to not guilty, and if it was confessed, the plea 
could be understood only as confessing a de- 
struction of the chattel, which was not justified. 
Higffins v. Thomas, 8 Q. B. 908, 

TRUSTEES. 

Devise, — Issue under rejoinder ne granta 
pas ,*^ — ^To trespass for breaking and entering 
the plaintiff’s close, the defendant pleaded, — 
l8t, the use of a right of way for 20 years; 
2ndly, a user of the way for iO years. RepU- 
cation to the former plea, that the corporation 
of L,, being seised in fee of the locus in quo, 
by indenture of feoffment demised it to H. for 
three lives and 21 years; that the corporation 
delivered seisin to //., who became and was 
seised of the said close during the period of 20 
years in the said plea mentioned, and the said 
term so demised was existing in full force, and 
not expired, surrendered, or otherwise become 
void. The replication to the other plea stated, 
in similar terms, the demise of the locus in quo 
by the corporation of L^to H,, and then al- 
leged that //., being so seised of the locus in 
quo, by indenture between C, of the Ist jiart, 
H. of the 2nd part, and M, and W. of the 3r(l 
part, granted to M, and W, a right of way over 
the locus in quo. Rejoinder to ^ejiUeation to 
1st plea, that the said term so demised was not 
existing during the period of 20 years in that 
plea mentioned, mndo et forma. Rejoinder to 
replication to 2nd plea, that H, did not grant to 
M, and W, the right of way, jnodo et formd. 
At the trial, it appeared that the corporation of 
h,, being seised in fee of the locus in quo, by 
indenture of the 17th February, ISOO, demised 
to H, for three Jives :*nd 21 years. By in- 
denture of the 23rd July, 1803, after reciting 
the above indenture, H, assigned to C, the de- 
mised jiremises for securing payment of 1,200Z., 
lent by C, to H, By indenture of the 9th of 
Febrwary, 1804, after reciting tlie demise to H. 
by the corporation, the assignment by IL to 
C., and also reciting that li, had agreed to sell 
part of the land to M, and W, for a sum out 
of which the sum due from H, should be paid 
to C, ; C,, at the request of H., bargained, 
sold, assigned, and transferred, and H,gr fitted, 
bargained, sold, assigned, and transferred to 
M. and W, part of the demised premises, to- 
gether with the right of way in question. In 
1812, il. died, having made his will, whereby, 
after bequeathing his estates to his wife for life, 
he devised the same, after her death, to J. and 
M.f in umnner following, upon trust to pay 
and apply the rents, issues, ana profits, pf the 
same to and for the life and nenefft pf nay 
daughter Mary, and her assigns, Rer 

life, and independent of her p^eseii^ pr ^ny 
future huaband ; and from’ jatid ajStef de- 
cease of my eaid ‘daughter^ and 

bequeath attd fe^^hdld: estates as 

aforesaid unto and aiiflfottg all and every 

the.t*^awn>of my aai^ share 

and share alike, bs tenants In tJondmon ; and if 
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the said Mary shall die without leaving lawful 
issue her surviving, then I give, &c., the same 
to my granddaughter Ann/* In 1616, the wife 
of H. med, and by indenture of the 11th Dec., 
1817, the rorporation of L. assigned to the 
trustees the reversion in fee simple of the locus 
in qtto, 

livid, 1st, that the plainfiff was entitled to a 
verdict on the rejoinder to the replication to 
the 1 Ht plea, since the trustees under the will 
of H, took only an estate during the life of the 
testator’s daughter, and therefore tlie lease for 
life did not merge in the grant of the reversion ; 
2ndly, that the rejoinder, nc ijranta pas,’" 
only put in issue the fact of a grant, and that 
the seisin of H. was admitted. Cooke v. Blake, 
1 Exch. R. 220. 

Cases cited in the judgment ; Cowlisbaw v. 
Cheslyn, 1 C. ik. J. ; Hudson v* Jones, Salk. 
90 ; Bishop of Meatli v. Marquis of Winchea- 
t(ir, 10 Bligh, .‘ISO ; 4 C. & F. 44.5. 

UNCEUTAINTY. 

Blanks. — Declaration, containing three 
counts, commenced, that “ A. B., by h attor- 
ney, complains, &c., who h been summoned;” 
2nd count, for work and materials provided 
for defendant, at h request.” Breach in last 
count, that “ defendant ha not paid the 
eame Held, on special demurrer, that Ist 
and last counts were good ; 2nd bad. Berdoe 
V, Spittky 1 Exch. R. 175. 

USURY. 

Interest in land. — Fraud. — lleplication de 
injuria, — Duplicitjf. — "(Covenant for ]>ayment of 
2.50/. and interest on demand. 'Fhe defendant 
pleaded, that tlie covenant was entered into in 
pursuance of an usurious contract, by which 
the defendant agreed to pay iiioi’c than 5/. ])er 
cent, by way of intej'es% and that tlie payment 
was secured hy a deed, ^vhereby the defendant 
bargained and sold to the ])lainti{l’, by way of 
security, certain ])ersorial chattels, and also 
(hr crops of f/rass then growing on certain 
lands,^* Replication, that the contract was 
entered into after the jiassing of the 2 & 3 Viet, 
€. 37 : Held, on general deinurrer, that tlie plea 
was good, and the re})iication bad ; for though 
the term ^^^^rops of growing grass ” might 
mean crops to ))e secured hy the owner of the 
soil, *and delivered as a personal chattel, yet the 
plea afforded a good primd facie answer to the 
action, it being sufficient for the defendant to 
show that the contract was usurious within the 
12 Anne, s. 2, c. 16 ; and if the plaintiff:’ relied 
upon the 2 & 3 Viet. c. 37, as excepting the 
case from the operation of that act, he should 
reply, tliat the contract was entered into after 
the passing of the stat. of Viet., and that the 
security did not relate to land. The defendant 
also pleaded a general plea of fraud, to which 
the plaintiff replied de in j arid: Held, a good 
replication. 

Another plea set out a power of sale in de- 
feitlt of payment of 250/., and interest, and 
averred t^t, in pursuance thereof, the plaintiff 
Bald and disposed of the goods, chattels, and 


s : ComrtM qf Common Law* 

effects, in the indenture mentioned, for the pur- 
pose of repaying, satisfyii^, and dischargii^ 
the 250/., interest, and costs ; and the plainti$ 
by means of such sale and disposal, had and 
received 500/., being the proceeds and profits 
of the sale and disposal, and thereby and there- 
with repaid, satisffed, and discharged the sum 
of 250/., interest and costs* And the plaintiff, 
with the consent of the defendant, received the 
said proceeds and profits of the sale and dis- 
posal, in full satisfaction of the said sum of 
250/., interest and damages. 

Replication, that the plaintiff* did not sell or 
dispose of the said several goods, chattels, and 
efifects, nor did the plaintiff, by means of such 
sale and disposal, have or receive the said 
monies, being the proceeds and profits of the 
said sale and disposal, nor did the plaintiff* 
thereby or therewith, repay, satisfy, or dis- 
charge the sum of 250/., interest, &c., nor did 
the plaintiff accept or receive the said proceeds 
and profits of the sale and disposal in full satis- 
faction and discharge, modo et forma: Held, 
on special demurrer, that the replication was 
not bad for duplicity. Washhourn v. Burrows, 

1 Exch. R. 107 ; S. C. 5 D. & L. 105. 

Casescited ill the judgment: Thibault v. Gibson, 
12 M. & W. 88 ; Cooper v. Garbett, 13 M. & 
VV. 33, 

VARIANCE. 

See Slander, 

WHARFINGER’S LIABILITY. 

Declaration in case stated, that the defend- 
ant was possessed of a wharf for the loading 
and unloading of vessels on the banks of the 
'I'hames, near which there was certain wood- 
work, before then })laced by tlie defendant, and 
then being upon the bottom of the river, over 
which at certain states of the tide, the vessel of 
the plaintiff* thereinafter mentioned would Boat, 
but at others not; tkat, while the defendant 
was so possessed of the wharf, the jilaintiff was 
possessed of a vessel then being, by the suf - 
ferance and permission of the defendant, at and 
alongside the said wharf, for reward to the de- 
fendant in that behalf ; and the defendant then 
had the management and control of the said 
wharf, and the mooring and stationing of 
vessels at and near the same while they were 
at the said wharf, for the puipose of using the 
same. Breach, that the defendant unskilfully 
and negligently placed, moored, and stationed 
the plaintiff’s vessel in the part of the river 
near the said wharf, and over the said wood- 
work, and unskilfully and negligently detained 
the vessel there for a long time, until, on the 
natural fall of the tide, she fell and lodged 
against the said wood-work, and was damaged 
thereby : Held, on error, after verdict and judg- 
ment f^or the plaintiff, (upon a plea denying 
that the defendant had the management and 
control of the wharf, and the mooring, and 
stationing of ships alongside it, 8cc., modo et 
forma,) that the declaration sufficiently stated 
a duty in the defendant safely to moor and 
station the plaintiff’s vessel, and a breach of 
that duty. Curling v. Wood, 16 M. & W. 628. 



DIGEST, AND JODENAL OF JDRISPRDDENCE. 

SATURDAY, OCTOBER 7, 1848. 

Quod raagiii ad nos 

PertiuGt, et iiescire malum est, agitaniiis.*' 

Horat. 


PROPOSED MINISTER OP JUSTICE. 

AiMONdST the several important points of 
iricjiiirv wliich came before the Select Com^ 
Tnitte(‘ ot’ the House of Cornraons on tlie 
Courts of Law and Equity, was that of tlie 
cxf)cdieu<! 3 ?^ of appoiiitini;>' a Mudfiter or 

Secretary of State for the Aifairs of 
Justice.'’ That some remedy should be 
provided for the evils which arise both 
from the neglect of useful amendments in 
our legal system, and from the* crude and 
defective alterations which too often take 
place, — the jiiddic and the profession 
equally admit, and indeed loudly demand. 

Anybody, says Lord Laugdale, in his evi- 
dence before the Select Committee, wdio con- 
siders the present state of things, and how 
much is left to chance ; — hqw frequently 
important acts of parliament are passed in 
such a state that it is almost impossible for 
the Courts to act upon them ; — what ; 
blunders are continually made in legislatioii * 
— ^liow^ it becomes necessary to repeal in one j 
year what has been done in the former year, j 
because it is manifestly erroneous : — When | 
we see all this, we must be of opinion that it I 
is absolutely neigessary to endeavour to | 
establish some better mode of proceeding, — j 
to provide an authority for the collection of | 
all the required information, — and to ‘‘bring 
to tjie rescue ” all the skill and experience 

» Lord Brougham, in his speech of the 12th 
May last, on Legislation and l^aw, has given a 
long and curious list of parliamentary blunder- 
ings. 

VoL. XXXVI. No. 1,074. 


which can he obtained for the purpose of 
securing more prudent and careful legisla- 
tion. 

No sooner is a defect discovered, or what 
appears to be a conflicting course of pro- 
ceeding, than it ought (says his lordship) 

! to be reported to the proper authority, 

, whose duty it should be to consider of a 
remedy. All that at one time belonged to 
the Lord Chancellor in the way of superin- 
tending the general course of justice, and 
' all which has since crept into the office of 
the Secretary of State of the Horne Depart- 
ment or the Treasury; and .a great many 
other most important duties not hitherto 
sufficieutly considered, ought to go into 
this (fffice. It would be a very laborious 
and busy office, aud afford something like a 
hope of improving the law and the admi- 
nistration of justice upon a sfeathj and pru- 
dent j)laii. * 

Several questions were put to Lord Iiang- 
dulc byineuibers of the committee, regard- 
ing the best mode of stiperin tending the 
several officers of tlie Court and ensuring 
the dj|cliarge of their duties. His lordship 
statea that, in his opinion, there ought to 
be some person connected with the govern- 
ment, who should have the superintendence 
of the Courts of Justice, — just as govern- 
ment ought to exercise the superiateadence 
of all other departments where the most 
efficient and active service was required. 

“ No steady and regular superintendence/' 
he said, ‘‘ was exercised ; — no machinery for it 
I was provided; the Conrtt of Justice were left 
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Proposed Minister of Justice, 


veiy much to chance. If a complaint were 
made, it ivas investigated and dealt with pro* 
bably in a satisfactory manner ; but there might 
be very many causes of complaint and no com- 
plainant and no discovery, unless there were a 
vigilant superintendence and an inquiry made 
hy proper authority. 

“ My opinion is, that you want an qffiee of 
government in xoliich the affairs of justice should 
he the particular object of attention , Y ou want 
a person who can at all times be ready to aj)ply 
himself to the investigation all things relat- 
ing to the conduct of the officers of justice ; and 
unless you have tliat, you are and must be 
without some of the benefits which the govern- 
ment might well secure for the country.” 

This officer might he called, not hy the 
name of Minister of Justice/’ but, as his 
lordship suggested, without any prejudice to 
our ijsual habits, ‘"the Secretary of State 
for the Affiiiis of Justice.” “Such a mi- j 
nister jnight be charged with the wliole j 
superintendence over the establishment and 
organisation of the Courts, tlicir official ar- 
rangements, and everything belonging to 
them, except matters judicial. The super- 
vision should have in view^ two objects : — 
the one — tlie discipline, management, and 
official arrangements of the legal and judi- 
cial departments ; — and the other, (dis- 
tinct from, though closely connected with 
the first,) the collecting and arranging of 
all th^ information whicli is requisite to 
enable the Houses of I^arliauieut to legislate 


rity, and everything which ought to be laid 
before ^loiild be laid befd^fe' it 

regularly and officially, in order that it may 
usefully consider what should from time to 
time be T)roper to be done, and how best to 
do it/’ 

“ It was often necessary to distinguish and 
consider what ought never to be tried without 
enactment, and what ought rather to be at- 
tem])ted by cautious and vigilantly superin- 
tended experiment, 'fhose who considered 
this subject most attentively were best aware 
how difficult it was to make laws or establish 
rules of practice, — how much information was 
required, and what precautions were to l)e used, 
and how necessary it w^as tliat parliament should 
he constantly supplied with the fullest and 
most accurate information upon all those sub- 
jects which were required for making and im- 
])roving laws upon a steady and safe principle. 
Parliament had great need of the assistance of 
competent persons whose whole attention should 
be devoted to this subject.” 

These opinions which, coming from the 
Master of the Kolls, arc entitled to, and 
will doubtless receive, the greatest attention 
of the legislature and the profession in 
general, have been espoused by Lord 
Brougham, who, in his elaborates speech 
last Session, on legislation and the law,^’ 
thus expresses himself: — 

‘ 1 have often argued the necessity of a board 
I being formed of skilful professional men, not to 


witli pnideMoe and caution.” 

His lordship, being asked whetlier a sys ^ 
tern of supervision under the authority of 
one of the judges wwld not secure the effi- 
ciency of all the officers, said that such 
superintendence rniglit go to a considerable j 
extent, though by no means tp that efficient j 
extent Which he should wish. 

‘"Judges had not the leisure, and in his 
oj)mioii were not the ])evsons who ought to le- 
gislate, eveij^in matters of ])ractii:e. Important 
general orders and regulations ought to he 
fraioied and sanctioned by anotlier authority, ' 
after advising with the judges, and hearing 
from them all the suggestions which they had 
to make, or all the reasons they had to offer ; 
hut it was not their proper function ^ make 
the law, even of practice. At present they were 
the only persons to do it, and upon whom par- 
liament had imposed the duty by giving the 
power. For the most part they had bee^n will- 
ing to do what they could in performance of 
that duty, but it had taken them away from 
their more proper business.” 


j supersede, but to aid both houses of parliament, 
in the preparation of public bills. It is a task, 
wliich no ane man, how gifted soever, can hope 
satisfactorily to execute, l^ecaiise several men 
are reepured, of different habits of think- 
ing, of various turns of mind, to sift the sub- 
jects succcvssively dealt with in our numerous 
statutes. At the head of this board should be 
the minister of justice or his deputy. The ne- 
cessity of this office I have repeatedly urged.” 

“ The judicial powers of the Chancellor must 
no longer be left in the hands of a judge holding 
his office (luring pleasure, and the first member 
of a political jiarty, as well as of a ministerial 
body. There remain abundant duties for that 
high officer after this anomaly in our system is 
removed. He should be the minister of jus- 
tice ; a functionary much wanted in this 
country ; the want of whom, indeed, meets us 
at every step, whether we^^^egard the amend- 
ment of the law or its due administration ; and 
I rejoice to find that on this important question 
we have now the sanction of my noble friend 
the Master of Rolls* high authority.*’ 


‘"A siiperirit6ndeilhe over hH th^ Courts, ^ , 

an4 every brancH of the IkW, is( ' 

Everything connected ^ the liW P wed by. Bidgm, 

toj be subject^ to pirtpet 


A correct^ t of , tliis speech hfW 
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Imprisonment under the County Courts Act. 

IMPRISONMENT UNHER THE appearii^ that he was" oommitted without 
. ' COUNTY COURTS ACT. any opportunity of being heard as to Ids 

ability to pay the instalment of 21., the 

Court ordered the prisoner to be discharged. 

The number of the Common Bench Re- The importance of this decision arises 
ports just published, contains a very tidl from the circumstance, that the provisions 
report of the arguments and judgment of of the 8 & f} Viet. c. 127, have been em- 
tlic Court of ( -onimon Pleas, in the case bodied, with some slight variation, in the 
Exparte Thomas to which the New County Courts’ .Act, (9 & 10 Viet. c. 

attention of our readers has already been 95,) and the learned reporter, (we suppose 
directed, but the facts of which it will be Mr. Serjeant Manning, himself one of the 
convenient briefly to recapitulate. judges of tlie Comity (Courts,) has appended 

In December, 18 10, one Townley re- to the report some very valuable notes, in. 
covered a judgment against Kiuning in the reference to the conslnictloii of these pro- 
Shcrifl^’s Court of London, for a debt of I visions, and the jiraetiee I'oumled upon 
\[)L 1 9 besides 3/. 1 2a*. costs of suit, and j them. The learned reporter states, that 
in a few days after Kimiing was summoned i since the decision of the Court of Common 
before Mr. Bullock, the Judge of the j Pleas in Kinning^s Case, “many of the 
Sheriffs’ (3om*t, under the Small Debts | County Courts have discontinued, in all 
Act, (8 iK: !) A ict. c. 12/, s. 1,) to show j oases, the practice of making orders for the 
cause why lie had not paid tlie money so j payment of money by instalments, with a 
recovered ; and it then aiipearing to the ! committal in case of non-payment.” It is 
judge, on tlie admission of Kinning, that ; truly observed, that the 9 & 10 A'ict. c. 95, 
he had the means of paying the debt and | s. 99, gives the power of irnprisionmeut to 
costs by instahneiits, an order was made, ‘ a judge of the ( kninty Court in seven dif- 
on the 12t]i Deeeniber, for the |iayment by ferent cases : — first, where the debtor, when 
instalments of 2/. per month. On tiie 12th summoned, does not attend; secondly, if 
Fcbvnarv, following, upon its* being duly lie refuses to disclose his property or trails- 
proved that Kiuning had not paid tlie first actions ; thirdly, if his answers are unsatis- 
instalment due on (lie 12tli Jiumary, the factory; fourthly, if he has contracted the 
judge, without |)roof or inquiry as to the j debt fraudulently ; fifthly, if he cou- 
continning ability of Kimiing, made an j traeted the debt" without reasonable ^’ospeet 
order for his iniprisonuieiii for *10 days, j of being able to pay ; sixthly, il* he has 
To determine the validity of tliis order, I concealed or made away wltli liis property ; 
Kinning wms brought by I lalx^is Corpus 1 and lastly, if, having the means of i)ayment 
before the Court of Queen’s Bench, and j by instalments or otlierwisi', he has been 
the principal point raised was, ^ hat under ordered so to pay, and has nftt paid. The 
the statute on which the order of imjirisou- question in Kimiing’ s case arose upon the 
inent was founded, the debtor was entitled lust of these provisions. Wlierc any of the 
to be summoned to show cause w^hv he first s*ix grounds of committal occurs, and 
should not be comuiittcd, and that Kinning under the last clause, where the debtor, 
was committed without such •summons or being of ability to pay, has witlilield pay- 
hearing. After argument. Lord Denman meiit before he is summoned, the judge has 
and Mr, Justice Erie were of opinion that unquestionably the jiower of Brderiiig an 
the debtor was not, and Justices Batteson immediate imprisonment. Whether, the 
and Coleridge that he was, entitled to be judge has the jiowcr of making a qualified 
heard before commitment. The Court of order of immediate commitment, defeasible 
Queen’s Bench having been equally divided, upon payment of the debt, &c., was not 
the prisoner’s application to that Court was decided in Kinning’s case, the determina- 
nnavailing, and a second writ of Habeas Cor- tion in which proceeded on the jmnciple, 
pus was issued, returnable before the judges that the act of the judge of the Inferior 
of the Court of Common Pleas. The learned Court in granting the warrant was a judi- 
jjudges of that Court were unanimously of cial, and not a ministerial act, and that 
opinion that the debtor should have an op- justice required that the party most iu- 
porkinity of being heard before ail order of ' teres ted should have an opportunity of 
commitment was made against him for dis- being heard before the judge ^xpreised his 
obedience to the order ^uiring payment of diserptipn. The defepaan^, ,was not to be 
the debt and costs by instalthents ; and it Qop^tmittp^dmder the apt be^i^se he did not 

but hp^gp^^ 

■ 4 Com. Ben. Rep. p. 507. misconduct meriting punis^mcint. The 
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nofi-^ayinent of the debt might be either a 
misfortune or an act of delinquency, but it 
was only an act of delinquency m the event 
of the ffebtor being of ability to pay, and it. 
was right before punishment was inflicted 
that tlic debtor should be heard on that 
point. 

The decision of the? Court of Common 
Pleas in this case is plainly conformable to 
the established principles of law and justice, 
but it lias been c()iii]jlained of as lending 
materially to abridge the utility ot the 
County Courts. 


Alterations in the JLaw* 

be made in order to qualify persons to be re- 
gistered as voters in tlie election of members of 
parliament: Be it enacted, Ihat after the* 1st 
day of Jjinuary, 1849, no person shall be re- 
quired, in order to entitle him to have his name 
inserted in any list of voters for any city, town, 
or borough in England, to have paid any poor’s 
rates or assessed taxes, except such as shall 
have become payalde from him previously to 
the r)th day of January in tlie same year; and 
that no person sliall be entitled to Ije on any 
such list of V4>ters, unless the poor’s rates ana 
assessed taxes payable from liiiii j>revious to 
the 5 til day January, sliall bo paid on or be- 
fore the 20lli day of Jul)^ next following. 


NEW STATUTllS EFb’liCTJXCi ALFEilA- 
TIONS IN 'J'HE LAW. 

IN TUK LAST SESSION OV J»AUIU AMENT, 

The Statutes etfecting alteration a in the Law 
passed during the last Session of Parliament, 
printed in tins and tlie preceding volume of 
the Lcf/a/ Ohsermir, are as follow : — 

Extending Tiine for making Railways, 35 
L. O. 201. 

Hegnlatiag tluj Uueen’s I’rison, ib. 555. 
North American Passengers, ib. 581. 

Crown and (tovernuicnt Security, ib. GOO. 
Oaths in Cluiueery, p. 7, artfe, 

lilies Assimilation, p. 8, ante. 

Trial of Controverted iOleclioriK, j). 2:>, ante. 
Removal of Aliims, p. is 2, ant(\ 

Annual Indemnity, p. 221^ ante. 

Suspension of the ILibeas Corpus Act (Ire 
land), p. 280, aufe. 

Poor Removal, p. 2p8, ante. 

Commons Inclosure, p. 321, ante. 

Game Cerlificates, ]>. 311, antei 
Joint-Stock Companies, p. 357- 
Law of Elections, p. 377. 

Law of Bankruptcy, p. 377. 
Administralion7)f Juslieo liy Magistrates out 
of Sessions, p. 307* 

Administration of (h'iminal l^aw, j). 403. 
Release of Bankrupts, p. 423. 

Evidence of Proclamations of Fines, p. 424. 
The Protection of Justices, p. 442. 

PARLIAMENTARY ELECTORS RATES. 

11 & 12 VlCT. C. DO, 

An Act to regulate the "Hmes of Payment of 
Rates and Taxes by Parliamentary Electors. 
[August 31, 1848.^ 

7'ime at which rates and taxes must be paid 
to entitle parties to be on the list of voters for 
menAers of parliament, — Whereas it is ex- 
pedient to make further regulation as to the 
payment of rates and taxes now necessary to j 


PAYMENT OF DEDTS OUT OF REAL ESTATE. 

11 & 12 VlCT. C. 87. 

An Act to exteaid the Provisions of an Act 
passed in the First Year of Mis late Majesty 
King William the Fourth, intituled An Act 
for consolidating and amending the Laws 
for facilitating the Payment of Ikbts out of 
Real FNtate. [August 31, 1848.] 

1. 11 (r. 4, ant/ 1 JV, 4, e. 47. — Kvclted pro- 
vision 1o extend to landSy lS'C,y of a deceased 
debtor^ in vertaia cases. — Whereas by an act 
passed in tli' 1 Vvk 4, intituled ‘‘An Act for 
consolidatir. g and amending the Laws for fa- 
cilitatiii.;- i\!ymcnt of t)ebts out of Real 
Estate,’* it \’.Ms (amongst other things) enacted, 
that wi\cre any lands, timemcnts, or heredita- 
ments In.d been or should he devised in settle- 
ment by any person or ])ers()ns wliose estate 
under iht' saiil act now in recital, or by law, 
or by liis or tlu^ir will or wills, should be liable 
to the jiaymcnt of any of his or their debts, 
and by such devise should he Tested in any 
person or persons for life or other limited in- 
terest, with any remainder, limitation, or gift 
over which might not l)e vested, or might be 
vested in some person or persons from whom 
a conveyance or other assurance of the same 
could not he obtained, or by way of executory 
devise, and a decree should be made for the 
sale therctif for the payment of such debts or 
any of them, it shoilld be lawful for the Court 
])y whom such decree should be made to direct 
any such tenant for life, or other person having 
a limited interest, or the first executory devisee 
thereof^ to convey, release, assign, surrender, 
or otherwise assure the fee simple or other the 
whole interest or interests so to be sold to the 
j)urchaser or purchasers, or in such maimer as 
the said Court should tliink proper ; and every 
such conveyance, release, surrender, assign- 
ment, or other assurance should be as effectual 
as if the person who should make and execute 
the same were seised or possessed of the fee 
simple or other whole estate so to be sold : 
And whereas the hereinbefore recited provision 
of the said act does not extend to the case of 
lands, tenements, or hereditaments of a de* 
ceased debtor which are by descent or other- 
wise than by devise vested in the heir or co- 
heirs of such debtor, subject to an executory 
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devise over in favour of a person or persons 
not existinfjr or not ascertained, and it is expe- 
dient that the said provision of the said act 
should l)e extended to such case : Be it there- ' 
fore enacted. That the said hereinbefore recited 
provision of the said act shall extend and is 
hereby extended to any case in which any 
lands, tenements, or hereditaments of any de- 
ceased person shall by descent or otherwise 
than by devise be vested in the heir or co-heirs 
of such person, subject to an executory devise 
over in favour of a person or persons not exist- j 
ing or not asc’ertained ; and in any such cmso i 
it shall be lawful lor the (bsurt mentioned in 1 
the said recited ])rovision to vlirect such heir or j 
co-heirs, iiotwithstandint^ such lieir or such : 
co-heirs, or any <>1 them, may he an infant or; 
infants, to coovey, release, assign, surrender or i 
otherwise assure tiic fee simple or other the 
wholi’ iiii.(‘rest or interests so to be sold to the. | 
purchase?' or purrhasers, or hi sucli manner as i 
the said tiourt shall think [proper; and every j 
such conveyance, release, surrender, ;issign - 1 
meiit, or oi lier assurance sliall lie as eireetiial | 
as if the heir or (!0-lieirs who shidl make and I 
execute the. same was or were seised or ]ios- | 
sessed of the fee simple or oilier wdiole estate. | 
so to he sold, and, if an infant or infants, was j 
or were of full age. ! 

2 . That tills act may ]>e ainemled or rejiealcd 
by any act to be passed during this jnes cut | 
Session of Parliament. 

NOTICES OF NEW BOOKS. 

The Text Book of the CoHstito f ion , By 

,K. S. CujoASY, \L A., Barrister-at-Law. 

j.ondou : Bentley. IS IS. llj>. ()3. 

This i.s a suiiill |»ainplilel. on a large, sub- 
ject, wilii a soinewlnil aiabitiot:.'. title. It 
comprises Magna (hiarta, the Petition of 


‘"That no man be arbitrarily fined or im- 
prisoned, or in any way punished, except after 
a lawful trial, 

“ Trial by jury. 

“ That justice shall not be sold or delayed/’ 

Having given these three constitutional 
statutes vevl>atirn, with many notes and com- 
ments, ?vlr. Creasy adds the Habeas Corpus 
Act and the Act of ScBlcineut. Mis re- 
marks on these foviudations of oiir jiolitieal 
s3"stem are ablv anti forcibly pcMined, and 
whilst ho ujdiolds the rectitude and policy 
of the general principle's as by law (esta- 
blished, he is di.s[)osed to recoimnmid e(^i> 
siderable alterations in L]u^ details. lie 
thus pro[)Oimds his advice : 

“■From the eorrujit boroughs and smaller 
couMiics pare away ‘M) memliers, Divi^le Ctvat; 
Britain into ;">() dl.^trlcts, and let each (listrict 
return one mifinber, for wlnnii no [iropcrty (pia- 
lifieatiou shall l>e required. Let him In* paid 
wages. Cis'e a vote for the district me/kV)er to 
every nude of 21 years, wlio has no vote Ipr 
eounty or borinigh, who has resided a year in 
tin* district, has not been coiivdctcd of a criminal 
olfcnce uM' t'ue last seven years, nor received 
parisli relief for the last year, and who is able 
to read and wriU*. Let the voting be by 
l)alIot.” 

ich Is tin; Liuhstiuice of the author' s po- 
litical advice, which our readers will deem 
not a little curious ; it is unuec.c^aiy at 
present, to a(a‘oinpauy it with any (romuient 
I of oi.ir own. We shall, no donld., next 
I Session have divers nostruius of political 
; reforiii, and altliougij wo e.selK‘W ])arty' 

; politics, we shall vig'ilantly watch ;ri;y at- 
I tomj)ted inroads on Llu> maiif [)rincii)ics of 
i tlio constitution. 


Thk evidence given hcToix' the (^Junnuittee 
of the House of Commons, on tne delays 


Kigbt, and the inil of llights; witli his- — 

torical comin .Mls ami reniarks on the j PiiOPosED IMPllOVEMKNTS 
present rxditieai e merge iieic.s. Mr. (/reasjn 

quotes the words of Lord • Chatham, — I in conductinc! 

*; of lli-ly, and pAliLiAMENTAIlY H UjSIN ESS. 

the Bill oi itights, loini the code wliien I 

call th(* Ihble of the English Constituthm.” i i o* ... 

11 n I p I- i HK evidence given ocloiY' llie i.jnnmtlee 

1 he time has been wei cJioseir lor directHig ,, n r t nm-virc 

.... 4. ■ F C 4! ol the douse ol (.omnniiis, on tne delays 

attentmn to the great prmciph^s ol the!. . c iwov.i. > !> 

... . . ® ^ ^ J u in the progress oi Lids hetore iainameiit, 

British Constitution, as set forth in the . * r. ri,/. 

c 4. 4- ^ I • I ..1 V. IS verv remarkahle. It show.s tliat tne 

three amous statutes which the passing of anv umasurc rmay be almost iu- 

quoted, a^the effect ot which he thus | pewtpoued hy a comi.aialively 

sums up . small luiuorifcy. Tlicre are no less than 

“ The ffovermnent of the country by an he- eighteen stages of a hill, oii ail of which a 
reditary sovereign, ruling with limited powers, debate may arise, protracted by motions of 
and bound to summon and consult a parlia- adjournment, motions for the previous 
meAt of hereditary peers, and of elective repre- question, &c., &c. In answer to questions 

, ,1 , V on the suluect, the Speaker enumerated the 

b,l^.teSS.™'Sr.hr.'^b?cS .ariou.«.L. th«4,Bche.ch bffl 

consent, expressed by his representatives in pass, as toilow . 


parliament 


‘‘ 1. That leave be given to bring in the bill. 



Proposed Jmjtrovements in Cohflucting Pdflidmentary Business, 


2. ITiat tbi« bill be read a firs<; time. 

*‘3. That the bill be read a eecond time on 
a day named. 

4. That this bill be now read a second time. 

*‘5. That this bill be committed on a day 
named. 

“(). I'hat this bill be committed. 

“ 7. 'i'hat the Speaker do now leave the chair. 

Then, after it has passed through the 
committee, 

“ 8. That the report he received on a named 
day. 

“ 9. That this report be now received. 

“ 10. That this report 1)e now read. 

‘^11. That these amendments be now read a 
second time. 

^ 12. That the honse agree with their com- 
mittee in the said amendments. 

^^13. That this bill be engrossed. 

14. 'Fhat this bill be read a third time on a 
named day. 

J5. 'rhat this hill l)e now read a third time, 

' Id, That this bill do pass. 

‘ 1/1 That this be the title to the bill. 

18. That Messrs. A, & B, do carry this ■ 
bill to the Lords.” 

The forbciirancc and sense of propriety 
of the nieinbers liave generally prevented 
the abuse of these forms ; but tlic (mormons 
incrensfi of ilu^ business, both public and 
private, and the much larger number of 
members w ho now take part in the dedjates, — 
some to^ an nneonsciouable extent, — with the | 
conseijiicnt prolongation of the Session, and 
the delay of many important measures, have 
rendered it n(‘ecssary to revise the Orders 
of the House. It appears that next Session 
some material alterations will be considered 
for the })uri)Ose of expediting and more 
satisfactorily conducting the business of 
legislation. The recoimnendations of the 
Committee are as follow ; — 

" That when leave shall have been given to 
bring in a bill, the questions of the first read- 
ing and printing shall be decided without de- 
bate, or amendment moved. 

Tha^hen an order of the day shall have 
been rea*for the house to resolve itself into a 
committee of the whole house upon a bill which 
has already been considered in committee, Mr. 
Speaker shall forthwith leave the chair without 
any question put, unless a member shall have 
given notice of an instruction to such commit- 
tee ; but such resolution shall not apply to the 
case w»herc the bill shall have passed through 
committee pro formd for the purpose of being 
reprinted. 

“That when after Sue notice it shaUhaye 

been ordered by the ;hqu8)^, t^t orders of the 
day i>ave precedency of noUces of qriotioos, thi^^ 
house may resolve itself into a c(>inmittee^^^m^ 

8up^, cw ways and meansv V . . 

^^Tliat iwhyn any committee of the whole 


bouse shall have gone through a bill, and 
amendments thereto, the diairman of stidh 
committee shall report the samd forthwith ; Atifi 
that a day be appointed for the further ebn^ 
sideration of such report. 

“That on the consideration of the report of 
a bill any new clauses proposed to be added 
be first offered ; and the house shall then pro- 
I ceed to consider the bill, and the amendments 
i made by the committee. 

“ That, in the case of an adjourned debate, it 
would he of advantage that the debate should 
he resumed on the next sitting day, and should 
have precedence over all other business. Your 
committee is at tlic same time a^vare that there 
might be public inconvenience in laying down 
any strict rule on the subject, fettering the dis- 
cretion of the bouse, and compelling the re- 
sumj)tion of an adjourned debate in preference 
to other business as a matter of course. They 
content tljernselves with expressing a strong 
opinion that it would be advisable, both with 
reference to the satisfactory discussion of the 
subject under consideration and to the general 
progress of public business, that debates should, 
as far as possible, be continued from day to 
day ; and that there should be such a relaxation 
of the rules of the house in respect of the pre- 
cedence of notices and orders of the day as to 
leave the house entire liberty to give precedence 
on the following day to an adjourned debate. 

“That with respect to any bill brought to 
this house from the House of Lords, or re- 
turned by the House of JiOrds to this house 
with amendments, whereby any pecuniary 
penalty, forfeiture, or fee, shall he authorized, 
imposed, a})j)ropriated, regulated, varied, or 
extinguished, this house will not insist on its 
I ancient and undoubted privileges in the fol- 
I lowing case^ : — 

“Lst. When the object of such pecuniary 
I)enalty or forfeiture is to secure the execution 
of the act, or the punishment or prevention of 
offences. 

“ 2nd. Where such fees are imposed in re- 
spect of benefit taken, or service rendered 
under the act, and in order to the execution of 
tlie act, and are not made payable into the 
IVeasury or Exchequer, or in aid of the public 
revenue, and do not form the ground of public 
accounting by the parties receiving the satUe, 
either in respect of deficit or surplus. 

“ 3r(l. When such bill shall be a private bill 
or alcjcai or personal act. 

“Your committee having considered the 
provisions of the Parliamentary Proceedings 
Adjournment Pill, do not think it advisable to 
recommend It for adoption by the house. 

“ Your committee trust that these jdterations 
will be in themselves useful improvements. 

“But it is not so much on any new rules, 
especially restrictive rules, that your Committee 
would desire to rely for the prompt and efficiehl 
despatch of business by the house, in- 
creasing busiqess caDs fpr increased 
^tioii oil the part of members 

. r .A 

" lour coihniittee would desire to rely on 
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General Acts, 


the^lfQ^d f^eliiagi of the house, and on the for- 
bearance of its members, and on a general 
acquie^^cence in the enforcement by the Speaker 
of, that established rule of the house which *“6- 
quires tlirit members should strictly confine 
themselves to matters immediately pertinent to 
the subject of debate. 

Your committee, however, ventures to ex- 
press an opinion that the satisfactory conduct 
and progress of the business of the house must 
mainly depend upon h* r Majesty's Govern- 
ment, hohiing, as they do, the chief control 
over its iTianagenient. 

‘‘They believe that, by the careful pre- 
paration of measures, thoir early introduction, 
the judicious distribution of business between 
the two houses, and the order and method with 
which measures are conducted, the govern- 
iTient can contribute in an essential degree to 
the easy and convenient conduct of business. 
They trust the ell’orts of the government would 
be 8ect)nde{l by those of independent members, 
and that a general determination would [prevail 
to carry on the public business with regularity 
and despatch.” 

In regard lo tlic Bills for the Alteration 
or Anieiulnient of tiu* Law, there is, as we 
have often [)ointe(l out, great room for im- 
provement. Some measures brought in late | 
ill the Sessioji are too much hurried, in 
order to serve the purposes of tlie promoters 
or suggesters. AH Law bills should he 
brought in liefore Easter, and referred to 
select committees, bidbre which the prac- 
titioners and officers of tlie ("ourts should 
be heard, and indeed invited to attend, 
and the judges should always be consulted 
before any important act is allowed, to pass. | 

LIST OF PUBLIC GENERAL ACTS. 

11 & 12 VicT. 

1. An Act to fiiciliuite, the Completion, in 
certain (xises, of Public Works in Ireland. 

2. An Act for tlie better Prevention of Oiine 
and Outrage in certain Parts of Ireland until the 
1st day of December 1849, and to the end of 
the then next Session of Parliament. 

3. An Act to give further Time for making 
certain Railways. 

4. An Act to apply the Sum of 8,000,000/. 
out of the Consolidated Fund to the Service of 
the year 1 848. 

6, An Act to suspend for Five Years the 
Operation of certain Parts of an Act of the 10th 
year of her present Majesty, for making further 
Provisions for the Government of the New 
Zealand Islands ; and to make other Provisions 
in lieq thereof. 

6, An Act to make further Provision for 

One Year, and to the End of the theii next 
Sessiop of Parliament, for the Carriage of Pas- 
sengers by Sea to North Anieriica. ‘ ' 

7, A3Q Act to am^end an cohsol 


the Queen's Bench, Fleet, and Marshalsea Pri- 
son, and for regulatir^g the Queen's Pmon. 

8. An Act to continue for Three Years the 
Duties on Profits arising from Property, Pro- 
fessions, IVades, and Offices. 

9. An Act to continue for Three Years the 
Stamp Duties granted by an Act of the Fifth 
and fSixth A'eais of her present Majesty, to as- 
similate the Stamp Duties in Great Britain and 
Ireland, and to make Regulations for collecting 
and managing the same. 

I 10. An Act for empowering certain Officers 
j of the High Court of Chancery to administer 
Oaths and take Declarations and Affirmations. 

11. An Act fur punishing Mutiny and De- 
sertion, and for the better Puyineut of the 
Army and their Quarters. 

I 1‘2, An Act fur the lietter Security of the 
Crown and Government of the Uiiiletl King- 
dom. 

13- An Act for amending the Law for the leas- 
ing of Mines in Ireland. 

14. An Act for authorizing a Borough Police 
Superannuation Fund. 

15. An Act for the Regulation of her Ma- 
jesty’s Royal Marine Forces while on shore, 

16. An Act for raising the Sum of 1 7;. 94:6,500/. 
l)y Exchequer Bills, for the Service of the year 
1848. 

17. An Act to amend the Act of the present 
Session to facilitate the Completion of Public 
Works in Ireland. 

18. An Act to remove certain Doubts as to 
the !/ciw for the 'Prial of controverted Elec- 
tions. 

19. An Act to indemnify such persons in the 
United Kingdom as have omitted to qualify 
themselves for Offices and EmploymentvS, and 
to extend the Time limited for those Purposes 
respectively until the 25th day of Marcli, 1849. 

20. An Act to autliorizg for One Year, and 
to the End of the then next Session of Parlia- 
ment, the Removal of Aliens froru the Realm. 

21. An Act to consolidate and amend the 
Laws relating to Insolvent Debtors in India. 

22. All Act for granting Relief to the Island 
of Tobago, and for aiding the Colonies of 
British Guiana and Trinidad in raising Money 
for the Promotion of Immigration of free La- 
bourers. 

23. An Act to alter and amewd an Act 
passed in the 3rd year of the reign of his 
Majesty King George the Fourth, iptitiAed 
“ An Act to Incorporate the Contribulors 
for the E.xeciition oi a National Monument 
in Scotland, to commemorate the Naval and 
Military Victories during the late War." 

24. An Act for disfranchising the Freemen 
of the Borough of Great Yarmouth, 

25. An Act to extend the Powers given by 
former Acts for purchasing or hiring Land in 
connexion with or for the Use bf Workhduses 
in Ireland ; and for providing for the Burial of 
the Poor. 

26. An Act to remove IKi&etilttes in the Ap- 

{ ointmept df Collectdts of Grahtf Juty Cess in 
r^land in dertmn Cases,' ahd ^ tetnOvo Doubts 
as to the J urisjdiction MHHr IMVisldhal Justices 
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t)f the Police District of Dublin Metropolis re- 
lating to the Recovery of Poor Rates, and other 
Cases. 

27, An Act to authorize the Inclosurc of 
certain Lands, in pnrsiiance of the Third, land 
also of a Sjnicial, Report of the Inclosure Com- 
missioners for Enj^land and Wales. 

28. An Act to amend the Law of Imprison- 
ment for Debt in Ireland, and to improve the 
Retnedies for the Recovery of Debts and of the 
Possession of Tenements situate in Cities and 
Towns, in certain Cases. 

20. An Act to enable Persons having a 
Right to kill Hares in Plngland and Wales to 
do 80 , by themselves or Persons authorized 
by them, without being required lo take out a 
(jame Certificate. 

30. An Act to enable all Persons iiaving at 
]>reseTit a right to kill Hares in Scotland to do 
t’O thcinse'lves, or by Persons authorized by 
them, willmut being required to take out a 
Game Cci ti/icate. 

31. .\n .Act to amend the Procedure in re- I 
sped oi Orders for the llernoval of the Poor in | 
haigiand a^nl Wales, and Appeals therefrom, i 

32. An Act to facilitate the Collection ofj 

County Cess in Ireland. j 

33. An Act to ajqdy the Sum of 3,0()0,()0()/, j 

out of the (.4)nsoli(.iat ( m 1 Fund to the Service of! 
the Year 1S48. j 

.^1. Ail Act to amend certain Acts in force | 
ill Ireland in vehition to Ap]>eals from Decrees 
and Dismisses on Civil Bills in the County of 
Duhiin ami (k)unly of the City of Dublin. “ > 

35. An Ad: to enijiower the l.ord Lieu- ! 
h'liant oi* oilier (Hiiel Governor ^irGovernors of 
irdand to afipreliend, and detain until the 1st 
day of Alarch, 184‘), such persmis ns he or they 
shall suspect of conspiring against her Majesty’s 
Person and Government. 

30. An Act for the Aniendnieiit of tlie Lau^ 
of Entail in Scotland. 

37. An Act to amend the Law relative to tlie 
Assignment of Ecclesiastical Districts. 

38. An Act to authorize the West India Re- 
lief Commissioners to grant further 'rime for 
the Repayment of Monies advanced by them in 
certain Cases. 

3p. An Act to facilitate the raising of Aloney 
by Corporate Bodies for building or rejiairing 
PrisottvS. ^ 

40. An Act to alter the Mode of assessing 
th^J'unds leviable in the County of Inverness, 
for making and maintaining certain Roads and 
Bridges and other Works in the Highlands of 
Scotland. 

41. An Act k) amend the Laws relating to 
the Ecclesiastical Unions and Divisions of 
Parishes in Ireland. 

42. An Act to facilitate the Performance of 
tho Duties of Justices of the P^ace out of Ses- 
sions within England and Wales with respect 
to I ersoriH charged with indictable Offences. 

Act to facilitate the Performance of 
ttoe Duties of Justices of the Peace out of 
Sessions, within England and Wakis, with re- 
sect to summary Convicl^ns and Orders, 

44. An Act to protect Juatioea of -the Feaoe 


from vexatious Actions for Acts done by them 
in execution of their Ofioe. 

45. An Act to Acts for facilitat- 

ing the winding up the Affairs of Joint-Stock 
Companies unable to meet their pecuniary En- 
gagements ; and also to facilitate the Dissolu- 
tion and winding up of Joint Stock Companies 
find other Partnerships. 

46. An Act for the Removal of Defects in 
the Administration of Criminal Justice. 

47. An Act for the Protection and Relief of 
the destitute Poor evicted from their Dwellings 
in Ireland. 

48. An Act to facilitate the Sale of Incum- 
bered Estates in Ireland. 

49 . An Act for regulating the Sale of Beer 
and other Jjiquors on the Lord’s Day. 

50. An Act to empower the Commissioners 
of Her Majesty’s Woods to remove the Colon- 
nade in the Regent’s Quadrant. 

51. An Act to provide additional Funds for 
Loans for Drainage and other Works of public 
Utility in Ireland. 

52 / An Act to explain the Acts for prevent- 
ing the Destruction of the Breed of Salmon 
and Msh of the Salmon Kind. 

. 53 . An Act to em}>ower the (kimmissioners 
of Her Majesty’s Woods to make certain 
Alterations and Im])rovcmenta in the Ap- 
proaches to the Castle and Town of Windsor. 

.54. An Act for incorporating the Commis- 
sioners of the Caledonian Canal, and for vest- 
ing the Crinan Canal in the said Commis- 
sioners. 

55. An Act for consolidating the Offices of 
Paymasters of Excheijuer Bilks and Paymaster 
, of Civil Services with the Office of Paymaster 
General, and for making other Provisions in 
1 regard to the consolidated Offices, 

I .56. An Act 1.0 repeal so much of an Act of 
the Third and Fourth Years of Her present 
Majesty, to re-unite the Province of Upper and 
Lower (’anada, and for the Government of 
Canada, as relate.s to the Use of the Finglish 
Language in Iiistruinents relating tf> the 
JiCgislative Council and Legislative Assembly 
of the Province of Canada. 

I 57 . An Act to enable Her Majesty to ex- 
I cliange tlie Advowsoii of the Vicarage of 
j Stoneleigh in the County of Warwick for the 
[Advowsons of the Rectory of Yoxall in the 
County of Stafford and the Perpetual Curacy 
pf llunninghara in the County of Warwick. 

58. An Act lo authorize for Ten Y'^ears, and 
to the end of the then next Session of Parlia- 
ment, the Regulation of the Annuities and 
Premiums of the Naval Medical Supplemental 
Fund Society, 

59 . An Act for the more speedy Trial and 
Punishment of Juvenile Offenders in Ireland. 

60 . An Act to alter the Duties payable upon 
the Importation of Spirits or Strong Waters. 

61 . An Act to effect an Exchange of Eccle* 
siastical Patronage between Her Majesty and 
the Earl of Leicester, and for the * Severance 
and Consolidation of certain Benefices^ in the 
Diocese of Norwich, and for other Eo<do8iasti- 
cal-iHirpoaeow. 







Ao Act to appoint addkioiuil Comm«‘ 

sioners for execotrag ti)e Act* Jor granting a Mri^aj and to ^ ^ 


as. 


Land Taac and odiar Rates and T^xes. 

6i. Au Act for promoting the Public 
Health. 


the Non-commissioned Umcers. 

76. An Act to enaMe ArchlKshops and 

64. An Act to continne until the Ist day of promise Suds twchiM ‘f *1 

October, 1849, and to the end of the then next age as to Ecclesiastical Benefices, m certain 

Session of Parliament, an Act to amend the ^ authorise the Application of 

Laws relating to Loan Societies. '7. An Act to aiitnorize ^ . r 

65. An Act to suspend until the 1st day of ;« enlarging 

October, 1849, the making of Lists and the the ^hef of Insolvent ® 

Ballots and Enrolments for the Militia of the the Court House of the _r 

Unit(*,l Kin,rrlnm 78. An Act for the further Amendment oi 

60. An Act to continue to the 1st day of Pro- 

October, 1849, and to the end of the then ne.xt 79. An Act to facilitate and 
Session of Parliament, an Act for authorising cedure m the Court of .lusticiary m Scotia . 
Je o( IU«, .o T,.,npit. An^Ac. » 

of Poor Hate Poundage from Rent ; nn(\ also 
to em]>ower the Ecclesiastical ("ommi^sioners 
in Ireland to allow Sums paid for Poor Rate or 
County Ces8» or Poundage deducted fioiu 
Ecclesiastical Persons on account of Poor 
Rate, among the llcductions from the Valua- 
tion of Ecclesiastical Property directed to be 
made under an Act of the 3rd and 4th Years 


Roads. 

67. An Act for further continuing until the 
1st day of August, 1849, and to the end of the 
then next Session of Parliament, certain tem- 
porary Provisions concerning Ecclesiastical 
Jurisdiction in England, 

68. An Act for extending to Ireland an Act 
passed in the last Session of Parliament,^ in- 
tituled “An Act for better securing Trust 

Funds, and for the Relief of Trustees.’’ , .v.. Pmnertv 

69. An Act to repeal so much of an Act of j tcun Tax thereby imposed upon such 1 roputy 

the Parliament of Ireland of the 23rd and 24th ! iu Ireland. 4 \,«fVi«r llpimVition of 

K.„eG.o,s..l.c :ml. "for .ho rnoro A» .An JoJ "“.oS 


of His late Majesty, for the Purpose of 


a cer- 


effe<;tually punishing such Persons as shall by Steam Naiugation, 
Violence obstruct the freedom of (/orn Markets Cases the iS umber 
and the Corn Trade, and who shall be guilty veyed in Nteam \ easels. 


of Passengers to be con- 

Law for the 
Education of 


82. An Act to amend the 
Formation of Districts for the 
Infant. I'oor. 

8.3, An Act to confirm the Awanls of Asses- 
sionable Manors Commissioners, and for other 
Purposes relating to the Duchies of (’ornwall 
and Lancaster. . 

84. An Act to amerkd the Acts for rendering 
' efioctive the Service of the Chelsea and Green- 

, ' to 


of otlier Offences therein mentioned, and ^for 
making Satisfaction to the Parties injured,” as 
relates to the making of Satisfaction to th. 

Parties injured ; and to substitute other Pro- 
visions iu lieu thereof ; and to repeal the Pro- 
visions of tlie Acts which give Remedies 
against any Hundreds or Earonies in Ireland 
in respect of Robbery. 

Oonrt otComn.™ K«a. nl We.tmm.wr, ' the IWner, ''X, ^ 

Se»U ofVa.h.me„. H,. M.i...y-.Oo^ 

““'."aX; » "Znd'Zk’L ..Ming U, .1.. »f SWA in ’l'r,d. or o.h.r Property .0 

(lonstahulary Force in Ireland, and to amend J S Ic? to empower Cofnmiseioners of 
PonsteWer^’”’' lajmen o ^ P Bankruptcy to order the Jleleaee 

Act to continue until the 31stcfay of <>f au 

July, 1849, and to the end of the then Session 87. An Act to c. Maiestv 

of Parliament, certain Acts for regulating Turn- ™ p„^rth. intituled “ A^aS 

the Lords ofC^^^^^^^ 

and Session to regulate the Hates or Dues of faeditatmg the Payment of Debts out of Keal 
Registration to he charged by the Keepers of ^ ^ regulating the Money 

^gisters of basmes. Reversions, &c., In ^ 8/;^“p^2ment of the pSt Office. ^ 

tl^ Piy! tZt 

ing^ and contingent and other Expenses of the and to amend an Act ^ 
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lAst jtor* ^ 

in the 50lh /of his Majesty George the 3rd^ September^ 1360, and end of the Itben 
for piwwiing the admiii^^ taking un- Session of Parliament, the spreading of conta- 

law&il Oaths in Ireland/’ gious or Infectioafi Disorders among Sheep, 

90 . An Act to regulate the Times of Payment Cattle, or other Anittials* ' 

of Ratos and Taxes by Parliamentary Electors.. 1 OS , An Act: for enabling her Majesty sto es^ 

91. An Act to make Provision for the Pay- tnbiish and maintain Diplomatic Relations with 
ment of Parish Debts, the Audit of Parochial the Sovereign of *he Roman Isifcates. 

and Union Accounts, and the Allowance of lop. An Act to authorize the Inclosure of 
certain charges therein, certain Lands in pursuance of a Special Rcjjort 

92. An Act for the Protection and Improve- of the Inclosure Commissioners for England 
merit of the Salmon, Trout, and other Inland and Wales. 

fisheries of Ireland. 110. An Act to alter the Provisions relating 

93. An Act to confirm the Incorporation of to the Charges for the Relief of the Poor in 

certain Horouglis. Unions. 

94. An .Act to regulate certain Offices in the 111. An Act to amend an Act of the 10th 

Petty Hag in the High Court of Chancery, the year of her ])resent Majesty, for amending the 
Practice of the Common Law Side of that Laws relating to the Removal of the Poor, 
(’ourt, and the Enrolment Office of the said 112. An Act to consolidate, and continue in 

Court, . force for Two Years and to the end of the then 

95. An Act to carry into effect the Arrange- next Sessioti of Parliament, the Metropolitan 
raents of the Ecclesiastical Commissioners for Commissions of Sewers. 

England for making better Provision for the 113. An Act for the further Amendment of 
Cure of Souls in the Parish of Wolverhampton the Acts relating to the Dublin Police, 
in the County of Stafford and Diocese of Lich- IH. An Act to prevent District Auditors 
field. from taking Proceedings in certain Cases. 

96. An Act to continue ceii;ain Turnpike 115. An Act to vest in her Majesty the Pro- 

Acts for limited Periods. perty of the Irish Rcjwoductive Loan Fund In- 

97. An Act to repeal the Duties of Customs stilution, and to dissolve the said Institution, 

upon the Importation of Sugar, and to impose 116. An Act for carrying into effect the 
new Duties in lieu thereof. Treaty between her Majesty and the Republic 

98. An Act to amend the Law for the Trial of the Equator for the Abolition of the Traffic 

of Election Petitions. in Slaves. 

99. An Act to further extend the Provisions | 117. An Act for rendering certain News- 

of the Act for the Inclosure and Improvement I papers ])ublishe(l in the Channel Islands and 
of Commons. j the Isle of Man liable to Postage. 

100. An Act to permit the Distillation of 118. An Act to explain and amend the Law 

Spirits from Sugar, Molasses, and Treacle in as to the Licence required for the letting of 
the United Kingdom. Post Dorses to Hire in Ireland, and the I^aw 

101. An Act to provide for the expenses of respecting Proceedings for Duties and Penalties 

erecting and maintaining Lock-up Houses on under the Post Hoi-vse, Stage, and Hackney 
the Borders of Counties- Carriage Acts in the United Kingdom. 

102. An Act to enlarge the Powers of 119. An Act to simplify the Forms of Certi- 

an Act em|)ow(,nng the Commissioners of ficates under the Act authorizing the advance 
her Majesty’s Woods to form a Royal Park of Money for the Improvement of Land hy 

in Battersea Fields ; to facilitate the rais- Drainage in Great Britain. 

ing of Monies authorized to be raised the 120. An Act to facilitate the Transfer of 

said Commissioners for Metropolitan Improve- Landed Property in Ireland, 
ments; and to regulate and simplify the Mode 121. An Act to alter the Laws and Regula- 
of keeping the Accounts of the Commissioners tions of Excise respecting the Survey of 
of her Majesty’s Woods. Dealers in and Retailers of Spirits, and re- 

103. An Act to authorize the Application of specting the Sale and Removal of Spirits by 

a Sum of Money out of the forfeited and un- Permit from the Stock of such Traders ; and 
claimed Army Prize Fund in purchasing the respjicting the Distribution of Penalties and 
Site of the Royal Military Asylum, and in im- Forfeitures recovered under the Laws of Ex- 
proving such Asylum. 3 e. 

104. An Act for amending the Act for regu- 122. An Act to amend the Laws respecting 

lating the Prison at Millbank. the Warehousing of British Spirits in England, 

105. An Act to prohibit the Importation of Scotland, and Ireland respectively, and to 

Sheep, Cattle, or other Animals, for the pur- permit Spirits made from Malt only, and 
pose of preventing the Introduction of contagi- Spirits made from Malt and other Grain, and 
OU8 or infectious Disorders. • Rectified Sffirits, to be exported on Drawback 

^ Act to amend an Act of the 10th from any P^rt of the United Kingdom; and 
year of present Majesty, for rendering valid respecting certain Spirit Mixture^, an^ the 
cer^n Proceedings. for the Relief of Distress liemoval of Goods 4 Umect to Excise 
m IreJand by Employment of the Labouring tions frp^ Gu^tooi^ 
roor, aim to indemnify those who Mvie actad? i,l23.^‘4A Act to renew an 
^ F**oceeding8. , , Tenth Year of Il6i;;^aRcnt 

1U7. An Act to prevent^jttttlfl Ahn Ut apMy Removal 
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and the f’f^eik4aojR;of edn^ and epideimc |' 12^9*. An Act for^amendlhg^a^ passed in 

Disea«les« ; r / , i I the 9tii ^ 10th ^^ani 

124. An Act ^to amend an Act of the ’ last for making* preliminary Inqmries in certain 
Session, for varying the ‘ Priorities ^ of the i Cases of Applicsuont for Local Acts, 

• Charts made od ** The Loudon Bridge Ap*- j 130. An Act for guarsfnteeing the Interest 
proaches Fund, and to facilitate the Comple- I on such Loans, not exceeding 500,000/., as 
tion of certain Improvements in the City of I may be raised by the Brhish Colonies on the 
Westminster. I Continent of South America, in the West 

125. An Act for raising the Sum of Two ■ Indies and the Mauritius, for certain Purposes. 
Millions by Exchequer Bills, or by the Creation j 131, An Act to amend, and continue until 
of Annuities, for the Service of the Year 1848. 1 the ist day of November, 1849, and to the end 

126; An Act to apply a Sum out of the Con- | of the tlien next Session of Parliament, an 
solidaled Fund, and certain other Sums, to the I Act to make Provision for the Treatment of 
Service of the Year 1848 ; and to appropriate | poor Persons afflicted with fever in Ireland, 
the Sap])lies granted in this Session of Parlia- j 132. An Act for the Appointment of addi- 
ment. ! tional Taxing Masters for the High Court of 

127. An Act to reduce the Duties on Copper I Chancery in Ireland, and to regulate the Ap- 

and Lead. ! ])ointmeiit of the l^rincipal Assistants to the 

128. An Act for carrying into effect the Masters in the Superior Courts of Law in 
Agreement between Her Majesty and the.j Ireland. 

Iinaum of Muscat for the more effectual Sup- i 133. An Act to amend the Laws relating to 
pression of the Slave Trade. | Savings Banks in Ireland. 


AITORNEYS TO BE ADMITTED. 

Michaelmas Term, 1848. 


Oufcn’i 

Clerks* Names and Residence, 

Ambler. .Tallies Pearson, 1, Amwell-street, and 
Halifax . 

Arkcoll, Francis William, 6, Strand; and Syden- 
ham , 

Ash, Thomas, 11, Connaught- terrace, Myde-park ; 
and Edgarley ...... 

Andrews, Stephen Wilson, 28, Albert-street, Re- 
gentVpurk ; and Boston . . - . 

Armfield, Cieorge Maiider, 23, The T’errrfce, Ken- 
nington-comifton ; and Birmingham 
Andrew', .John, 4, Tark-terrnce, Battersea 
Allen, Charles, 78, IlumiUon-terrace, St. John’s- 
wood 

BoothroydjEdward Hvde,45, Essex-street, Strand; 
Edmund-place, Stockport ; and Shaw'-heatli- 
house ........ 

Burgon, William, 14, G on Idea- terrace, Islington • 
Bishop, Paul Jonn,21, Howland-strtfet, Fitzroy- 

square . 

Banheld, John, 8, Percy-^circus, Pentonville ; and 
Penzance . . . . . 

Baxter, Stafford Squire, 18, Abingdon-strect ; and ^ 

Atberstone T 

Batley, Joseph, jun., Huddersfield 

Berry, John Johnson, 75, Oxford-terroce, and Crew' 

Blain/Thomaa Goad, 50, Upp4r Albany- street ; 

and Liverpool . , . 

Blake, Fwderick John, S, Grove-place, The Grove, 
Cftmberwell ... . . 

Brown, William < 63, Cbarringtoh-gtreet, Oakley- 
squate ; Pancras-road ; and Warwick 
Bulleifi, John G. La^reoce, 25, White-lion^treet, 
lalington; and Glastonbury , 

Barrow^ Joseph, J. RegenPs-jplace, East; and 
‘’CtTeirs-street. Gray*s-inn-toad 
Brown, Jatpes Weston, I3, Hemin^ford-tsottages, 
Idlinj^pn ; Ptymdutn; and'Chai^dleigh-green , 
Burrdlf, MKatti Bddkett. W^idceftild 
BottiHf, LiMmtokk 


To whom Articled^ Assigned, lyc, 

H. Robson, Halifax 

D. H. Stone, Poultry 
S. Ilolman, Glastonbury 

F. l\ White, Boston 

R. H. larleton, Birmingharn^ 

IV. Martin Wilkinson, Lincoln's-ini^-fields 

Win. Kinsey, Blooinsbury-squaro 

John Boothroyd, Stockport 
W. P. Milner, Sheffield 

John Bishop, Now' Bridge-street 

Ilicbaid Millett, Penzance 

S. S. Baxter, Athorstone 
'r. Brook, Huddersfield 

J. W. Ward, Newcastle-under-Lyme 

W.G. Bateson, Liverpool 
J. Carlon, Palace-chambers.* 

G. E. Baker, Warwick 
S. Holman, Glastonbury 

E. Ward, Presedt ; P. Simpson, Badford-rdw 

A. Rook^, Plymouth 

Jbbn Scholey, Wakefield 


/ 



to. fa 


Briodley, Joseph Pargeter, 5, South •parade, 
Brompton ; and Birmingham • . • • 

Broadhurst, Alfred, Stanhope-street, Camden- 

town 

Boyton, Francis James, 27 a, Clayland’s-road, Ken- 
nington . . . , . 

Bradbury, Augustus, Streatbam .... 
Blake, Alfred Godby, 79, Blackfriarsrroad ; and 

Croydon 

Bliion, William Septimus, l5. Regent-street ; and 
Weifield-pluco, Liverpool .... 

IJiiylis, George John, 10, Thistle-grove, Brompton ; 
and Gravesend ...... 

Bury, John, 2, Lyndhurst-square, Camberwell 
Burlund, 'J'bomas Blanchard, Beverlev • 

Burrell, Kdward Montague, 1, Whitc^-bart-coiirt, 
Lombard-street ...... 

Bonsall, Isaac, 2, Clmrlos-street, Northampton- 
stpmre ; and MachyTilleth .... 

Crosslund, llobtsrt, Bury ..... 

Coe, William, jun., ClMpliam . . . . 

Corke, C. Wiliiuai, articled by the niiine of Cbas, 
Will, ('ork, Jl, Uedforcl row, Bristol; 5, 
(lougli-street, Norlli, G ray *s-iiiri- road 
Campion, Uobmt Taylor, 15, New Ormond -street ; 

and Fxeter . . . . . , . 

Cattoli, Cliristopber William, t, Brunswic k-row, 
Queen-s(|uare ..... 

Collard, John Donne, 57, IJigb-street, Poplar; 
and Canterbury ..... 

Codd, Charles Robinson, 1 2, VVMiarton-streot ; and 
S.^ni borough . . ..... 

C'iinbh, Thomas Henry, IMalrnesbury 

Colli), Henry William, 5, Great Ormond-fStroet ; 
and. Salisbury ...... 

Chipplndale, Kdwiird, irlO, Bunbill-row . 
Cookson, Jolin Fowhjr, 3, Buclcinglium-place, 
JViinlico; Preston; Honricl.tii-st,reot ; and 
iMaiudiester-street 

Collins, Cliarb‘s Atkins, 3l, Percy street, Bedford- 
Sfpiare; Bath; and Smthiimpton-row . 
C’ollins, John, Newtori-rojid, Bay.s\vator 
CaltIiorj», 'I'fiomas Dounie, Mordoii College, 
Blackheath ....... 

Coiidy, (ieorge I’homas, 61, Bread-street, City 
Driice, George Fredericlv, 27, Oxford-terrace, 
Clajdiam-road ; Oxford ; and Thanet-placo 
D Aeth, (ieorge W, Hughes, 2, Mitre-court, Fleet- 
c.lii'et ..... ... 

.HeighltMi, llirhard Scolt, 2, Park-jilace, TPillowav . 
Dunn, Henry l>id\vell, 2, ]*embr(dve-t<‘rrace, 
Ivtuisingtou .... ... 

Durant. John lM’aderi<dv, *10, I jaker-street, Bloyd- 
a(juare ; Upper North-place 
D;ivii‘s, V\ ililiain, 15, Parkfiehl-street, Islington; 
Haverfordwest ; and St. Andrew's Hill, 

<• Doi tor s (yoininons . . . . . 

Darbisliire, Robert Dukinfield, B. A., 3B,Glouces- 
tm- t'rescent ; and IMancliestor 
Eaglets, Ezra, jun., 72, Judd-street, Brunswick- 
scpiure ........ 

Evans, Richard, jun., 10, College-place ; Wolver- 
liamptori ; Penderford-liall ; Fealherslono- 
buildings ; and Wnketield*street 
Evans, Worthington, Stoke Newington 
Fellows, Harvey Win son, King's-bencb-walk ; 
and Rickmans wort!) ..... 

lorsier. Robert Norman, 5, Redman’s-row, Mile- 

eiuUroud 

breosioaoj Anthony Sexton, 45, Gower-place 

Forwooa,T.Weecb Jones, Tiverton . . 

Ifisher, U. Blake Horman, 16, Jaaie6-&treeL Buck- 
iiigham-gate . 


Hy. ih* GriiBitbs, tilrmingbam 

Charles Feanion» Belmont 

Geo. Penfold, Croydon 
B. Hardwick, Weaver’s-hall 

J. J. Blake, Blackfriars-road 

Wm.T. Keigbtley, Liverpool 

W. A. Cooinbe, Gravesend 
J. Lawrence, St. Ives 
John Myers, Beverley 

S. A. Beck, Ironmonger’s -ball 

J . G. W. Bonsall, Mucbynlletb 
James Winder, Bolton-le-Moors 

T. M. Cattlin, Ely-place 


H. S. Wasbrougb, Bristol 

J. Pitts, Exeter 

J. O. Hall, Brunswick-row 

Edward Barron, Bloomsbury-square ; W. II. Cullen, 
Poplar 

John Cook, Scarborougl) 

My. Ricliards, Croydon ; Thomas Chubb, Malmes- 
bury 

.lames Cobb, Salisbury 

William Mine, Chartorbouse-square 


^ViUiam Dickson, Preston 

Robert C’ook, Ratb 

James B. May, Queen-square 

J. S. Rymer, Whiteball-place 

11, VV. Bull, Ely-place; J. W. Flower, Bread-street 
John Walsh, Oxford 

Surnuel Waller, Cuckfield; Henry Hughes, Cle- 
ment's-inn 

Tliomas Kirk, Symorurs-inn 

Will. Drake, East Derebarn ; J.Turnley, Wulbrook- 
liouse, Walbrook 

J , Durant, Poole 


Wm. Rees, Haverfordwest 

S. D. Darbishire, Manchester 
E. Eagles, Bedford 

G. Robinson, Wolverhampton 
M. C. Jones , Liverpool 

T. Fellows, Rickmansworth 
L. Jacobs, Crosby-squaro 

Edward Freestona, Norwich ; R. Gamlen^ Oray’s- 
itin-aqnare 

Tw L.T. Uendell, Tivefton: 

Samuel Fisher, Merchant TaUon '-hall 
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Godfrey, John, 88, Alhany-stiect^ and LiTorpool * 

Gardner^ Sladden, 33, Renningfoii*stre©t, City- 

road ; and Ashford 

Grain, Frederick, 5, New MiUman-atreet ; and 
Great Slielford . • . • . . 

Gregson, R. Shutlleworth, East Dulwich ; Peck- 
Iiam Rye ; and Stsiplehnrst , . . ’ . 

Guy, Augustus Gfjorge, 18, Ev'erett-street, Rua* 
soil-square ; and Gainsborough 
GiJlnrd, Peter, 12, Windsor-place, City-mad ; 
and Kingsl)ri<lge 

Goodall, Frederick Pates, 14*, Cardington-street, 
Nottingham ; and Arundehstieet 
Gamon, Charles, 53, Acton-street, Gray’s-inn-road ; 
and Pendleton ...... 

Gulland^ Robert, Ivingston-upon-H nil . 

Hu.xliam, John Rrown Cove, 12, Tavistock-placo ; 

and Wharton-strcfit, Lloyd-squaro 
Hunt, William, 55, Alfred-street, Islington . 
Hammonds, Peregrine, 5, Gough-street, North, 
Gray’s-inn-road ; Rristol ; and Lincoln’s Inn . 
Kindle, lleiiry, 33, (jowor-place ; and Liverpool . 
Hudson, Benjamin, Sheffield 
.Mill, Walter, Leamington Priors . 

Hughes, George Martin, C, Strahiin-terraco, Isling- 
ton ; and Maidstone , , . . 

Hanmer, Thomas, 1, Wimpole-street, Ciivendisli- 
square; and Shrewsbury' 

Hancock, Theodore, 13, Carionhiiry-terrace, Isling- 
ton ; and Wed more .... 
Hedger, Edwin, South-street, West-s(|irarp , 
Ilarward, Arthur, 13, Park-tmTuce, TJverpool- 
road ; and W irks worth .... 

Hall, l^Hwronce Robert, 8, Marlborough-placc, St. 

John’s-wood ; and Bramcotu 
Hunter, Rawdon, jun,, 11, George-street, Euston- 
squure*, iVJunday-street ; and Hoxton-S([uare 
Harris, James Charles, AVarwlck . 

Hook, John, 2‘J, I'heberton-street, Islington ; and 
Liver|.iool . . . . . - 

Howard, Frederick William, Craven-street, 
Strand ; and Doncaster • « , - 

Henderson, Joseph Qiianne, Dalston-green . 

H nmphreys, (iforge, Hristol 

Hicks, ( Jiristopher, jun., Shrewshmy . . 

Harrow, Robert, 22, .Bartholornow-cloae ; Win- 
ebester*, and Alton .... 

Hunt, WilUarn, Nottingham 

Hayward, C!iavh?s Edwards, 30, Euston-place, 
Bermird'Street ; and Biowfort 
Jones, John, Livorjiool . 

Johnson, Marcus Henry, Iligbgnto-hill 

Jaqiies, William, Halifax 


J. Stiles, Shepton Blallet; B. Cracltnell, Pftulton ; 
E. Govett, Upper North-place; P. F. Curry» 
Liirerpool 

R* Furley, Avhford 

G.J.Twisa, Cambridge 

G. J. Ottaway, Staplehurst; J. Gregaon, Angel- 
court 

J. Guy, Gainsborough 
W. C. Haley, Kingsbridge 
J. Smith, Nottingham 

Alexander Thomson, Manchester j Richard Claye* 
Manchester 

J. Earnshaw, Kingston-upqn-HuU 
J. Huxham, Bishopsteignton ; Ji Coverdale, Bed- 
ford-row 

D. J.Loe, Pedford-row 
W. T anner, j un«, Bristol 

.1. Hindle, Liverpool ; E.F. Burton, Chancery-lane 
Henry Vickers, Sheffield 
R. Poole, South am 

J’. Scudamore, Maidstone 

W. W. How, Shrewsbury; R. N. Bennett. Lin- 
coln’s-inn 

J. Bailey, Wedinore 

W. Robinson, Cljarter-house-square 

J. C. Newbold, Matlock 

J. Fox, Nottingham 

C. Cook, New-iiin ; R. B .Sanders, New-inn 
J'homas Heath, Warwick. 

Thomas Morecroft, Liverpool 

.iohn Howard, Doncaster; R. Baxter, Doncaster 
amf Westminster 

Edward J. Murray, AV^Iiikdiall-placc 
James John Leman, Bristol 
Henry Hicks, Shrewsbury • 

J, Warner, Wincliester 
W. Hurst, Nottingbam 

Messrs. Todd and Waters, Winchester; Messrs. 

Williams and M‘Leod. Temj)le 
An Attorney of tlie Court of Common Pleas at 
Lancaster 

J. M. Brow'ne, Hind-street ; R. E, ^Johnson, Great 
Winchester-strefst 

John Jacques, 8, Ely-place ; W. b. Ilolroyd, Hali- 
fax 


Jenkyn, Osborn, 15, Queen-street, Brompton ; 

and Clarondon-Sijunro . . . , • 

Johnston, 'i'homas, 65, Swinton-street, Gray’s-inn- 
road ; and Penrith . . . . . 

Jennings, Hugh, Wakefield 

Jones, Charles Edward, 34, Alfred-place, West 
Brompton ; and Camden-road-vilias 
Jackson, John, 37, John-street, Bedford-row; 

Tadcaster; and Pleasant-row 
Kendall, John, 14, Belgrave-straet. New-road 
Ki«g, Alfred Hassall^lO^ Lyon’s Inn . . 

LoBrd, William Charles, 7, £lizabeth-s treat, Baton- 
square . . * . ... 


J. Jenkyn, John-street, Adelphi 

L. Harrison, Penrith 
Samuel F. Harrison, Wakefield 

John A. Young, St. M ildred’s-court 

B. Blaydes 1'homson, Tadcaster 
John Daw, Exeter 

A. King, Paper-buildings, Temple ; W. B, Russell, 
Braunscou ; and Paper-buildings 

John Marmaduke Teesdale, Fenchurcb-street 


[rfte rtn^indtr of this LUt wiXi hs gkm *« our neet iVSiwiter.] 
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Lepid Obitmry^Si^mior .Oauf^s ? BaHai. 


lig^AL OerrUARY. tones of 1st, Stoke.Newingion ; 2ndly, Tottea* 

' ham ; 3rdly, Edmonton ; ,4thly> Enfield ; and . 

Muy 2, 1848.— Henry Morton, Solicitor, of 5thly, Hackney. 

Uxbridfre, aged 55. Admitted on the Roll, Jime 1.— Sir John deVeuille, BRiliflF or Chief 

M. T,, 1815. Judj?e of Jersey, aged 49. 

May J I. -John Ilderton Burn, formerly 4.— Louis Peter Petit, M. A., of Trinity 

a Solidi-or in the City and in Gray's Inn. I CoUege, Dublin, of Lincoln's Inn, Barrister-at- 
He was the author of a Practical Treatise on S Law, aged 32. Called to the Bar, 4th May, 
Marine Insurance, 1801, another on ^tock-liQ43. 

Jobbing, 1803, and a Digested Index to Mo- i June 6 , — Robert Baldwin, of the Temple, 
dcrn Reports, 1804, and other ])ublications. j }iarrister-at-Lasv, aged 39. Called to the Ihir, 
Admitted on the Roll, H. 'F., l/OG. 20th Nov. 1840. 


May 15. — George Nettleship, Solicitor, late 
of Watford, Herts, aged 3b. Admitted on the 
Roll, E. T., 1833. 

May 25. — -rhomas Bowman, Solicitor, aged 
74. He was formerly a ])artncr with Mr, 
Blunt, the solicitor of the Mint. 

May 30. — John Win. Cittleston, of the 
Middle 1’ornple, Harrister-at- Law, aged 27. 
Called to the Bar, 29th Jan. 184/. 

May 30. — William Hancock, Solicitor, of 
Bermondsey, aged 74. Admitted on the Roll, 
T. T., 1814. 

JvMe 1. — At 'Fottenham, aged 72, William 
Robinson, LL. D., Barrisrter-at-Law, of the 
Middle 'Fernple. He was a most useful and 
excellent Magistrate and Deputy Lieutenant; as 
a lawyer he published, 1st, Parochial Law,2vols, 
8v()., 1827; 2ndly, *M^\)rmuhiries or Magis- 
trate’s Assistant,” 2 vols. Svo., 1837 ; 3rdiy, 

Analysis of the Criminal Statutes, 12mo., 
1827 ; 4thly, “ Introduction of a Justice to 
the Quarter Sessions,” 12ino., 1836 ; Sthly, 
^‘Breviary of the Poor Law,*’ 12mo., 1837 ; 
blhly, ’Fho Magistrate’s Pocket-Book, 4th edi- 
tion by Mr. Archbold, 12mo., 184*2. The 
learned doctor also published the Local His- 


I June 24. — Edward Biivbidge, Solicitor, 88, 

! Hatton Garden, aged 38. Admitted on the 
jlloll,T. T., 1835. 

I July 10. — James William Gudge, of the 
i Inner Temple, Barrister-at-Law, Called to the 
I Bar, Ibtli Nov. 1832. 

July 29. — Charles Swann, of the Inner 
j Temple, Barrister-at-Law. Called to the Bar, 

1 18th May, 1830. He had the advantage of 
seeing a very extensive practice in the office of 
! Messrs. Sweet & Co., Basinghall Street. 

! Auy. 4. — Sir Giffin Wilson, late Master in 
I Chancery, aged S3. 

• Auy. 15, — .lolm Corser, Solicitor, of Wolver- 
: harnpton, aged 7b. Admitted on the Roll, 

; H. T., 1794. 

! Auy, 17. — John Windus, Solicitor, of Epping, 

I aged 53. Admitted on the Roll, II. 'F„ 1823. 
j Sept. 4. — Robert Spiller Wadeson, of Austin 
j Friars, Solicitor. Admitted T. T., 1821. 

I Sept, (). — John Watson, of Worshij) Street, 
jFin.sbury, Solicitor, Admitted E. T., 1829. 
j Sept, 13. — John White, of Barge Yard Cham- 
' bers, Bucklersbury, Solicitor. Admitted T. T., 

I 1815. 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

RKPORTED BY BARRISTERS OF THE SEVERAL COURTS, 


Kolls’ Comt. 

Hitchcock V. M* Vicars. June 8, and Aug. 9, 
1848. 

WITHDRAWING REPLICATION. 

After witnesses had been examined, the Court 
refused to allow the replication to he with* 
drawn against one of the defendants, for 
the purpose af examining him generally in 
the cause. 

This was a motion for leave to file a replica- 
tion against certain of the defendants who had 
recently come within the jurisdiction, and to 
withdraw it against a Mr. Young, another of the 
aefendauts, for the purpose of exai^aining him 
as a witness. It appeared that witnesses had 
D^n examined in the cause, at Sidney, by 
whose evidence it was originally supposed thai 
be inade oitt; and it was 

toe piamtifr, hat bis solicitor 


I questioned them before their examination, and 
I declared that their evidence was favourable to 
• the plaintiff's case, so far as it went. There 
was, however, one important fact, which it 
now appeared that nobody could prove but 
the defendant Young, and upon this point it 
wa6, that the plaintiff especially wished to ex- 
amine him, though he asked for leave to ex- 
amine him generally. 

Mr. Prior, for the motion, said, that the plain- 
tiff asked only for what, befoi^e the Orders of 
May, 1846, he could have been allowed to do 
as of course, merely to withdraw his replication 
against Young, and set down the cause on bill 
and answer against him. 

Mr. Ikrner, Mr. Roupell, and Mr. CoUim, 
in opposition to the motk>n, contended that 
the applica:tion should have been made befcm 
the witnesses were examined. To allhw Youc^ 
|iow to be bkamtned hardshtfi 

bn the other defendaUUi w4io idight have ate. 
them 'V^ltnesnes : Sidhey^^ 
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because they ktifew that the case cdtrtd not be 
•proved by the Avitneeses who Wet^ then ex- 
amined on the other side. 

• Lord Luangdale said^ that there was a great 
difference between an application to withdraw 
the replication against a defendant in order to 
examine him as to some paiticular fact and no- 
thing else; and the present application, which 
sought for leave to examine Mr. Young gene- 
rally, and against all the other defendants who 
might wish to examine witnesses st Sidney in 
respect to the facts on which Young was to he 
examined. Ultunately, his lordship refused to 
make any order as to the withdrawal of the re- 
plication, upon the ground that it might pro- 
bably lead to an application to suppress the de- 
positions ; but allowed a new replication to be 
filed against the defendants who had recently 
come within the jurisdiction. 


2^irC'C!DijanrrIT0r of (I^nglanb. 

Burldi/ V. jBvelpi. July 1, 1848. 

CONSTRUCTION OF WILL. DEFAULT OF 

ISSUE MALE, 

£5,000 ivos given on tnmt to pay the interest 
to tesiator\s nephew, J. E., for life, and 
after his death, to the first son of E.^/br 
///’c, and after hi^ death, to pay the prin- 
cipal to the child or children of such first 
son (ajually, and for d(fauU of such issue, 
to pay the interest to the second, third, and 
alt the other sons of J. E. sitccessively as 
they should be hi priority of Inrth and 
seniority of age, and to their respective 
issite in the same manner as to the issue of 
the first son of 3, E,, “«wr/ for default of 
issue wale^' of J. E. remainder over : 
Held, that the words ** default of issue 
male ” meant a general fuHur^ of issue 
male of J. *E., and, not a failure of sons, 
and Umitaihms Qi'er void for remoteness. 

(Ieneral Wm. Evelyn, by his will, dated 
30th iSov. 1781, gave to his trustees tlie sum 
of 5,000/., upon trust t*) place tlie same out 
at interest on government or land security, in 
the names of Mr. M. Godschall^ and Mr. W. 
Strode, their executors or administrators, and 
from time to time call in and replace the same 
in new securities, and pay the interest, divi- 
dends and proceeds thereof, as the same should 
be received, to his nephew, John Evelyn, soft 
of hie late nephew, Charles Evelyn, for the 
term of liis natural life, and after his decease 
to pay such interest, dividends, and proceeds 
of the said principal sum of 5,000/. to the first 
son of the said John Evelyn, lawfully to be be- 
gotten, for life, and after his decease to pay the 
principal sum of 5,000/. to the child or children 
of such first son, lawfully begotten, equally be- 
tween them, ff more than one, and for default 
of suci) issue, to pay such interest, dividends, 
or proceeds of the naid sum of 5,000/. Iso the 
third,; aiwJ aU andievery other son wd 
sons bf the said Johii £velyn^. Jawfully^tp be 
begotten, severally, siioceBeivtoy^ wd in 
one,' after BiwtlMflryw 


of birth and seniorky of age, and to their re- 
spective issue lawfully begotten, in the same 
manner as to the issue of die first son of the 
said John Evelyn, and for default of issue male 
of the said John Evelyn, upon trust to pay the 
interest, dividends^ and proceeds of the said 
princijifd sum of 5,000/, to my nephew Charles 
Evelyn, second son of ray said nephew Charles, 
for his natural life, with remainder to Hugh 
Evelyn, in like manner, and for default of such 
issue, upon trust to pay the said principal sum 
of 5,000/. to such persons as under that his 
will should be entitled to the residue of his 
estate/’ John Evelyn died in 1833, a lunatic 
and unmarried ; and the bill was filed by the 
heir-at-law, seeking to set aside for remoteness 
the limitations in the will subsequent to the 
gift to John Evelyn and his i.ssne. 

Mr. Bethell and Mr. Goldswid, for the heir- 
atlaw. 

Mr. Temple and Mr. Stay the, contra. 

The cases cited during the argument were, — 
Leahe v. Robmson, 2 Mer. 365 ; Keene \\ i)ick- 
sou, 3 Doug. 313 ; Tarbuck v. Tarbiick, 2 Jarm. 
on Wills, 373 ; Goymour v. Pigge, S Jur. 527 ; 
Ellicombe v. Gompertz, 3 Myl. & Cr. 127; 
Murray v. Addenhrook, 4 Russ. 40? ; and 
Statiley v. Leigh, 2 P. Wms. C8G. 

The V'ice-Clumceilor, after reading the words 
of the will, said, it had been argued that he 
must construe the words “ and for default of 
male issue ” to mean in case John should never 
have a son, but it was plain that that was not the 
meaning of the testator, — he meant to describe 
a failure of some portion of the antecedent gift 
so as to let in some by remainder ; and he 
thought the fair construction of the testator’s 
meaning was, that if he had a son, that son, or 
if he died, then that the children of such son 
should take, but there was no description by 
the words of one settled ftict of there being no 
son. The cases cited turned upon \yhether 
** default of issue*’ should deleat the prior 
estates given, but he did not imagine that any 
one of those cases would describe a total failure 
at aiiy*one time of the sons of John. He 
thought the testator had described the failure 
of the remainders as remainders, but had not 
substituted a new set of limitations, and the 
limitations over being too remote were there- 
fore void, and the heir would take, but the cha- 
racter of a chattel having been iin})ressed u^ion 
it, the heir would take the undisposed of part 
as a chattel. 


Harris y. Fergusson. July 21 , 1848 . 
STOCK. — JOINT TENANCY. 

A sum of stock stand^g in the joint nemei 
of a brother and sister, but contributed by 
them in unegnal shares^ constitutes, mthout 
more, a joint tenancy ; and the uikole belongs 
to the suimvor. 

In :thia «a(ie it appeared, that ^ tbit 4eath of 

S ^twtato<:,WQ •uiaa .of «iiO{^,pne,.o{ C,261l. 
piMOllfl. tbeioldbtr oC 34, pet ceote. 
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sisrter, Catharine Harris; the former sum was 
purchased by them in equal shares, but the latter 
niot, the sister contributing 4,003/. 19^. lie/., 
and the testator 428/. iG.v, 9c/. The sister sur- 
vived the testator, and the question was, whether 
she was entitled to the whole of the fund. 

Mr. Hore for the representatives of the testa- 
tor contended, that where stock stood in the 
joint names of two persons, and there being no 
evidence of any trust being attached to it, the 
presumption at law was, that it constituted a 
tenancy in common. 

Mr. L, Russell and Mr, ./. Stuart , 
contra. That case did not a]q)ly, tlie stock 
being there juirchased by one person — here the 
intention clearly was to form a joint tenancy in 
the fund. 

The Vice-Clumcellor said, lie was rather of 
opinion that theie could not be a (juestioi) of 
apportionincmt of tlic fund, but on the contrary, 
that the ])aities contributed the sums for the 
purpose of making a joint tenaiu y. 


Virt^ffljauccUov i&tuigTjt i3iurc. 

In re Bagshawe and others. Friday, Feb. 1 1th, 
1S4S. 

TAXATION OF BILL OF COSTS, — STAT. G & 7 
VICT. C. 73. 

A, urns the soUcilor employed by a railway 
company to obtain their act he employed 
B., another solicitor^ to collect evidence. 
In Nov,* 1S4(), A. delivered his bill of 
costs, not htcliidlrty B.’.v charf/es\ The 
C07npany rtfusrul to consider the bill till 
these charges were incladed. In l)cc.^ 
1847, A. brought an action for his costs, 
and the company, in January following, 

, presented a petition for taauition. The 
Court held, that the petitioners, under the 
circmnstdiices, were entitled to have the 
hill ta^ved, though a twelvemonth had. 
elapsed from its delivery. 

The petitioners in this case were the ilud- 
dersfiela and Manchester Railway and Canal 
Company, and they prayed that it might be re- 
ferred to the 'I^axiiig Master to tax and settle the 
bill of Messrs, Bagshawe, Stevenson, and Ly- 
cett, and that the [proceedings in the action com- 
meticed against the petitioners, for the recovery 
of the amount of the hill and all other proceed- 
ings at law against the petitioners on account 
of the same, might be stayed until the said 
Master should have made his report. Messrs. 
Bagshawe and Co. were solicitors at Manchester, 
and in 1846 were employed by the company in 
an application to par|piment for an act to au- 
Ihoriae the formation of a branch railway. 
Shortly before February, 1846, it was repre- 
sented by them to the company, that it would 
be necessary to employ a solicitor resident in 
the immediate neighbourhood of the tract of 
country proposed to be traversed by the branch 
i^way, but the petitioners refused to accede W 
respondent’s request, as they bad determinedi 
tliEt a smgle solicitor or firm of solicitors 8honi4 


be responsible to them for the entire manage- 
ment and conduct of the business. The re- 
spondent, Mr. John Stevenson, then in a letter 
to the secretary of the petitioners stated, that 
he had selected Mr. Jacomb, of Huddersfield, 
as his agent to transact the business as to the 
said branch railway. The petitioners acquiesced 
in the selection and employment of Mr. Jacomb, 
but they did not recognize him as their agent, 
nor did any communications take place between 
him and the l)oard of directors or their secretary. 
In Sept. 1846, the respondents ceased to be the 
solicitors for the [petitioners, and in the ft)ll owing 
NoA'^emher they delivered to the petitioners 
their bill of ccpsts and disburseincnts, but such 
hill did not include any charge or item relating 
to the collecting of evidence or other local busi- 
ness, but the account of disburseincnts con- 
tained items of charge for monies paid to Mr. 
Jacomb for CAjienses of witnesses. The peti- 
tioners considering the bill to be imperfect, de- 
ferred the consideration of it until Mr. .hieomb’s 
ypill should have been sent in, and the secretary, 
by the direction of the board of directors so 
stated in two letters dated resjpeetively the 12th 
(pf March and the I3tli of July, 1S47. addressed 
to the said resjion dents, ilie total amount of 
the bill, exclusive of the general account for 
dLsbursem cuts, was 9,418/. 2.9. ilo'. riie re- 
spondents commenced an action against the 
petitioners for the amount of their claim, and 
the petition was therefore [iresented, stating 
that certain items were unreasonable and im- 
prD[)er. 

Mr. Malins and Mr. Doiison, for the [ic- 
' tition, suhinitted to bring into Court the 
amount of the balance claimed within three 
weeks. 

Mr. Bacon and Mr. Frecdlng, for the rc- 
spondeut.s, contended, that no special circum- 
stances were shown to call upon the Court to 
direct the taxation after a twelvemonth had 
elapsed since the delivery of the hill. They re- 
ferred to the 21 St section of the 6 & 7 Viet. c. 73 ; 
Re iVilton, 22 Law Journ. 17 ; Rc IVhicher^ 
13 Mees. &c Weis. 549; f/e Thompson, 8 Beav. 
237; and Re Currie, 10 Jurist, 976. 

His llonmir said: — Upon the question 
whether tVie petitioners are debtors to Mr, 
Jacomb, — whether ho is indebted to them, — 
Avhether there was any contract of any kind 
between him and them, it is not necessary for 
me to give any o])inion. However those ques- 
tions, or any one of them, ought to be an- 
swered, it ajppears to me that the dispute and 
correspondence relating to him between the 
petitioners and the respondents amount to a 
sufficient apology for the lateness of the time 
at Avhich the petition is presented, when it is 
considered that the respondent’s action was 
not commenced before December last, the pe- 
tition liaving been presented in January of tnis 
year ; and therefore there are in this respect 
special circumstances whidi reader it fit to 
send the bill to be taxed, notwithstanding the 
12 calendar months have elapsed front the 
o^inal ddiveiy of the bill in Nov. 1846^ 
The petitioners havii^ suhmittecl to bring into 
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JDourt the amount of the balance claimed in 
three weeks, the judgment must be done away 
wrth as soon as the money is brought in. 
Reserve the costa. 


chasing such engine,*’ 'Fhe defendants built 
“the- British Queen,” and put onboard of it 
engines constructed upon the’ principle of the 
plaintiff’s invetitions. They afterwards built 
the “ President,” and entered into a con- 


©lucn’s Brnrfi. 

(Before the Four Judges.) 

Hall V. Bainbridge and Emery, Trinity Term, 
1848. 

ADMISSIONS, — DELIVERY OF DEED. — AS- 
S DM P S 1 T, D E BT. 

An instrummt p:as stated, in certain admis- 
sions on which a cause urns tried, to have 
been “ signed, sealed, and executed, as it 
•purports to 

Held, that this admission must he construed 
to include delivery so as to render the 
strument valid as a deed. 

Another Instrument, 'not referring to the 
former, hut further car'rying out fhe stijru- 
lations in it, was signed, as a simple agree-^ 
7nenl, It did not contain all Ihe stipuJa- 
. tious which created the plaintiff's iitlc and . 

the dffeudani "s liability. 

Held, that the action must he taken in have ' 
been brought on the first deed, and that 
conseipienUy assumpsit ums not maintain- 
able. 

Tills was an action of assuinj>sit to recover 
a sum of 2 ., 700^., claimed by the ])laiiitifr under 
the following circumstances ; — ^'riie plaintiff 
was the in^'cntor of certain improveincuts in 
the raacliinejy of marine steam-engines. The 
defendants were two of the directors of the 
British and North American Steum Navigation 
Company, and it was alleged that tfiey had en- 
tered into an agfeoment with tlie plaintiff for 
liberty to use his invention. It appeared that 
an agreement to that effect had 1>een signed on 
the 2Gtli of Nov., 1836, by a person named 
Solly, who was one of the directors of the 
British and North American Steam Naviga- 
tion Company, but who had not received any 
■special authority to make this agreement.^ 'Pin 
clocument thus signed Ijy him was*in the form 
of a deed, and was under seal. It included 
most of the })lamtiff's inventions, but not all ; 
and two days afterwards another agreement, 
which however was not under seal, was exe* 
cuted by the same parties, in which the plain- 
tiff’s other inventions were included. By these 
agreements the plaintiff granted the licence to 
use his patents, and the defendants, in con- 
sideration of such licence, undertook to pay 
him a sum of 2,000/., and likewise 51, per 
horse power for each and eveiy such power 
“in every engine which should then be, or 
thereafter might be made, constructed, or 
manufectured, and used on board of any other 
ship thereafter to be built or purchased by the 
company,” and in u^hich during the continu- 
ance of the plaintiff's patent any of his prin- 
ciples might be adopted. The money was to 
be paid “ on the signing of, or entering into 
thes contract for the manufacturing ana pur- 


tract for engines made according to the 
plaintiff's patent, to be put on board that 
vessel, but (changed tlieir contract, and did 
not in the engines put on board that vessel 
employ the plaintiff's inventions. 1'lie ques- 
tion intended to he raised was, wlietlier the 
agreements hound the tiefendants, not only to 
I pay tilt* plaintiff so much ])er horse power for 
j every engine, when they adually used the plain- 
tiff’s inventions in their engines, hut also when 
they only signed a contract lor that. ])nr|)OHe, 
though such contract was afti'i'wards rescinded, 
and the plaintiff’s inventions were Tiotemjdoyed. 
The j)laintiff claimed the j)aymcnt in all (rases 
whatever, contending that tlu^ imrchasc of the 
right to use his inventions ( utitled him to coin- 
peiisalion on the signing of the contract, whether 
that right was exercised or not. On the trial 
of the cause the ]>laint,ifr had a veaalict. 'fhe 
defendants aftern'ai*ds iin)ved in arrest of judg- 
ment, on the ground that this was an action in 
the form of assumjjsit, whereas the right to sue, 
if it existed at all, w a.s founded on a deed, and 
that the acition ought therefore to have hecu in 
debt. The (|ucsli(nis raised for the eonsidera- 
tiou of the (a)urtwere, J st, whether, sup|a»sing 
the agreement to Ix' valid in itself, and la>v fully 
executed by an authorized j)erson,thc terms of 
that agreement rendered the defenda!it> iiahle 
to the demand; 2nd]y, whether an agreement 
I such as that set up by the jdaintiff, did Jiot, fall 
! witliiu the provisions of the Statute of FraudF, 
as it was not to lie executed within the space of 
one year, and if so, whether it ought not to be 
under seal ; 3rdiy, wlietWa*, as tliere v at; no 
^ statement of the (lelivery of the deed, hut it was 
merely admitted to have ]>een signed, sealed, 

I and executed,” it could be taken to be a proper 
(Iced ; and 4thly, whether, supposing it to be 
an agr<«?ment, which need not be entered into 
under seal, the letters sent to the j)erson 
. who was to make the engines, constituted a 
contract within the terms of the agreement with 
the plaintiff, and made the defendants lial>le to 
pay him under tlic terms of the agreement. 

Mr, argued tlie case for the plaintiff, 

and Mr. Peacock for the defendant, 'fhe Court 
took time to consider the Judgment, which was 
now delivered by 

Mr. Justice Patfeson., One of the questions 
in this case was, wliether a written agreement, 
signed by a person who generally acted as 
agent for the defendants, but who had not re- 
ceived any direct aiithoiity to sign this agree- 
ment, could be held binding on the defendants. 
On this question we think that his authority 
was suflicient, Mr. Solly was a director of 
the British and North American Steam Naviga- 
tion Company, and there had been one contract 
executed by him on the 26th of Nov. 1836, 
#hich was under seal, Tliere was another 
sigtted by the plaintiff and Solly on the 28th 
November, and that wtis nelt under seal. By 
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this the plaintiff granted the right to use 4hc.' 
patents in the terms set forth in the declaration^ 
namely^ in the erection of any engines fonrteam 
vessels wliich the defendants might furnish, or 
cause to be furnished to their vessels. The 
second agreement is founded on the first, and 
grants the use of the same patents as the first, 
but varies one of the terms on which the first 
grant was made. The second agreement can- 
not be taken 2 >er se, as the original agreement 
or the real contract between the parties. It only 
added other patents to those mentioned in the 
first agreement, though it did not state that 
they were to be used on the same terms as those 
set fortli in the first agreement. 'Fhe action 
must be brought on the first agreement, and this 
raises another question, namely, whethlr the 
action in its present form, that of assumpsit, is 
maintainable. If the first agreement is a deed, 
then the ])]aintifi’ cannot found on it this action 
of assumpsit. But the plaintiff says that, 
though under seal, it is not a deed, for that 
nothing is said in the admissions about de- 
livery, wliidi is essential to the oonstitvition of 
a deed. The case was tried upon admissions 
as to this point, which admissions were, that it 
was a document which was signed, sealed, 
and executeci as it purports to be/’ Tlic Court 
is to stand in the place of a jury, and to draw 
its own inferences of facts. The document was 
produced in evidence by the plaintiil'. ' If a 
witness had subsequently been called, and had 
said tliat he saw it signed and sealed by 
Solly, and then the other side produced it so 
signed and sealed, the jury would have been 
justified in assuming a foiinal delivery, and in 
saying that it was delivered. AVe think that 
we must treat the admissions in the same way 
as that evidence, and consequently that the in- 
stniinent must be cpnsidered as a deed, and 
that the defendants are tlierefore on that ground 
entitled to a cverdict. The second question 
wavS, whether the contract was made between 
the plaintiff and Solly so as to give the defend- 
ants the right to use the jirinciple of the plain- 
tiff'^s inventions, and binding them to the use 
of it and the liability to pay for it. On this 
question we think the facts (which liis lordship 
fully stated) show that the plaintiff is entitled 
to a verdict *as to this issue. The verdict will 
therefore be for the plaintiff on the first issue, 
and^forthe defendants on the second. 

Court of Cyd^rquer. 

Jones V. Smith and others, June 13, 1848. 
CHANGING VENUE. — MATERIAL EVIDENCE. 

JVhen the venue was brought hack to Middle^ 
sex by an attorney plaintiffs upon an under^ 
taking to give material evidence in the cause 
upon some matter in issue arisbig within 
the Courts of Middlesex : Held, tktit the 
production of the roll evidence was a 
sufficient compliance with the underiaking, 
and also with the rule of Court, ; 

decl^lioo f»tatedr 
the owners, a stage 


ooOch runotngfrom l^ongelly to Ruabon ; that 
plaintiff was received as a passenger; and that' 
by the negligently conducting, &c., the sa^d 
coach was driven gainst a post, and the right 
arm of the plaintiff waa g)rea^,y ^injured, &c. ; 
and that plaintiff was prevented from following 
his occupation of an attorney at Dongelly 
assizes, and was deprived of great profits, i&c., 
to the damage of the plaintiff of 500/., &c. To 
this the defendant pleaded not guilty. The 
venue having been changed to Merionethshire, 
a rule was subsequently obtained to bring it 
back to Middlesex, upon an undertaking to 
give material evidence in the jause upon some 
matter in issue arising within the county of 
Middlesex. The evidence to be given in Mid- 
dlesex was the production of the roll in which 
the plaintiff was entered as an attorney. At 
the trial no evidence was given of any special 
damage. A verdict was found for the plaintiff. 

Martin, on behalf of defendant, now moved 
for a rule calling on the plaintiff to show cause 
why the verdict should not be set aside, and a 
nonsuit entered. The question was, whether 
evidence material to the issue was given in 
Middlesex. At the trial there was no evidence 
of any sjiecial damage, that was left to be in- 
ferred, and, without a special allegation in the 
declaration, the plaintiff would have a right to 
prove only the injury he received. [^Pollock, 
Cl. B. The damages would he regulated by his 
situation in life, and how could it be proved 
that he was an attorney but by the produc- 
tion of tlie roll ?] By proving that he had 
acted as an attorney ; but the undertaking 
was to give material evidence of some matter 
in issue ; how can it be said to be ma- 
terial evidence that the defendant was an 
attorney. iFollocJc, C, B. Is the amount of 
damages a matter in issue ?] He should say it 
was not. [Pollock^ C, B. In' all these cases 
where the defendant is allowed to pay a certain 
sum of money into Court, the question of da- 
mages is certainly material : suppose the ques- 
tion to be, whether the party is a justice of the 
peace or not, he may prove it by showing that 
he acted in that capacity, but if he chooses to 
])rovc It by tke commission, he has a right to 
do so.] Certainly he has, but it would not be 
material : if the plaintiff had proved that he was 
an attorney, by proving that he had acted in 
that cajiacity, the defendants could not have set 
up that he was not an attorney upon the roM, 
and therefore this evidence was not material. 
He cited Clark v^ Dunsford, 2 C. B. 724 ; 
Greenway v, Titchmarsh^ 7 M. & W. 221. 

Per curiam. Any evidence which bears upon 
the amount of damages is material. Suppose 
the plaintiff to have been practising without 
having been admitted, his clients would not 
have been bound to pay him ; and therefore uo 
damages could have accrued to him as an 
torney. The: evidence was material as sh Wing 
what , he lost by the accident^ he being at the 
time really entitled ,tp pursue his praptice as an 
at^prpey. 

Ride refused. 
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ALLOTMENT LETTER. 

Stamp, — A, applied by letter for shares in a 
railway company, and therel^y undertook to ac- 
cept the shares which might be allotted to him, 
to jiay the deposit, and to sign the parliamentary 
contract and subscribers’ agreement. In an- 
swer to this he received a letter, allotting to 
him a certain number of shares, and. requiring 
him to pay the deposit thereon on a certain day, 
and stating that the committee reserved the 
power to cancel the allotment, without notice, 
on non-i^ayment. In an action by A, to recover 
the deposit, the scheme having failed : Heldy 
that the letter of allotment did not require a 
stamp. Vollans v. Fletcher y 1 Exch, 11. 20. 

ALLOTTEE OF SHAKEN. 

1. Recovery of deposits. — The xdaintiff 
signed an application for shares in a railway 
company provisionally registered. 'Fhe apj)li- 
cation contained the usual undertaking to sign 
the subscribers’ agreement and parliamentary 
contract, when required. The plaintiff’ had no 
letter of allotment, but having paid the defiosit, 
received scrip certificates in the usual form, 
stating that the subscribers’ agreement and 
parliamentary contract had been signed by the 

? erson to whom the certificate was issued." 

'he plaintiff, in fact, never signed either the 
subscribers’ agreement or parliamentary con- 
tract;, The scheme having proved abortive, 
in an action to recover back the deposit, Heldy 
that the plaintiff had placed hiinself In the 
same sltaatkm as if he had signed the sub<i 
scribers’ agreement and parliamentary cdiittiaCI, 
and cedld laet recover. Clements v. Toddy 1 
Exch. R. 268. 


2. An allottee of shares in a railway com- 
pany provisionally registered, paid a deposit of 
2/. 12^. 6d. per share, and signed the sub- 
scribers’ agreement, which gave the pro- 
visional directors j)ower to carry on the im- 
dertaking, or any part of it, or to abandon tlie 
whole, or any i^art of it ; and out of the monies 
which should come to their hands by way of 
deposit or otherwise, to make such deposits 
or investments as might be required by the 
standing orders of parliament, and also to pay 
salaries, &c., and also the costs of obtaining 
acts of parliament, &c., and generally to apply 
such monies in paying and satisfying all other 
costs, expenses, or liabilities which they might 
incur in relation to the undertaking. The 
scheme proved al)ortive, and the com|>any was 
dissolved under the lyrovisions of the 9 & 10 
V^ct. c. 28. In an action to recover hack the 
de|)osit : lleldy that the plaintiff, by executing 
the deeds, had authorized the directors to dis- 
pose of the money, and therefore could not 
recover hack any part of the deposit. Garwood 
v. Edcy 1 Exch, li, 2()4. 

BROKERS. 

See Sale of Scrip, 

CALLS. 

Shareholder, — The words is a holder " in 
the 26th section of 8 Viet. c. 16, mean was a 
holder at the time of ihe calls made. Belfast 
and County Down Rauway Company v. Strange^ 
36 L. O. 298. 

See Interest on Calls, 

COSTS. 

See Mortyaye. 

DEPOSIT. 

1. Allottee of shares, — An allottee in a pro- 
jected railway company paid the deposit, and 
signed *the parliamentary contract and sub- 
scribers’ deed, whereby he authorised the di- 
rectors to a])ply the money which should come 
to their hands for deposit, as required by par- 
liament, or for salary or expense’s, as they 
should think fit. The company was afterwards 
abandoned : Held, that the plaintiff could mot 
recover hack the deposit. Garwood v. EdCy 35 
L. O. 14. 

2, Deposits cannot he recovered from a rail- 
way company on the ground of fraud, unless 
the fraud is i>roved to have been committed be- 
fore the payment. Vane v. Cohholdy 35 L. O. 
414. 

See Allottee of shares^ 

EXECUTION AGAINST SHAREHOLDER. 

Notice und^ 7 8 VioL a, 110, s, 6&y— A 

notice in the alternative under the prpyls^sof 
the 7 & 8 yicL c. llO* s. 6^8. pf an iutpii^tt^n to 
apply to the epurt pi: ajnogp or 

summons for the issuing of expcptiph against a 
fbrm^ alwi^hbidcr oT a jbil^^ epmpahy, 
e'xbauited '^by 'the taikhig 'put of a summons 
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before a judge at chambere, and does not war- immaterial. Bayliffe v. Butterworth, 1 Exch. 
rant a subsefjuent original application to the R. 425, 

full Court. Carden y. The Universal Gaslight Case cited in the judgment: Sutton v. Tatham, 
Company^ 36 L. O. 392. 10 A. & E. 27. 


INTEKKST ON CALLS. 

Construction of a railway act as to the for- 
feiture of interest on shares upon which the 
calls were not all paid up. Naylor v. South 
Devon Railway Company ^ 1 De G. & S. 32. 

LIEN OF ATTOllNEY. 

See Production of Parliamentary Contract, 

MORTGAGE. 

Costs, — On the construction of the Eastern 
Counties’ Railway Act, heldy that the company 
were not obliged lo pay the costs of discharging 
an incuvnbnince upon lands which they had 
purchased, such incumbrance being paid off 
with the jjurchase-inoricy in (^ourt. Exparte 
the EaitI of Hardwickcy 36 L. O. 349. 

NOTICE. 

Sec* Execution against Shareholder, 

PRODUCTION OF PARLIAMENTARY CON- 
TRACT. 

Lien of attorney, — Extracts,— '\<l)\Qn the par- 
liamentary contract and the subscribers’ deed 
are in the possession of a party to such deed 
who has acted on the committee, or of his at- 
torney, or of the attorney to the company, the 
Court will compel the production of the deed 
for the inspection of an allottee wlio has com- 
menced an action against such party, in order 
that such allottee may Ije enabled to take ex- 
tracts necessary for him ])roperly to frame his 
action. Ley v. Barlow, Ifs L. O. 506. 

PROOF OF DEBT. 

Shareholder, — The secretary of a bankrupt 
railway company, altliougli a sliareholder, was 
allowed to prove against the estate of the com- 
pany for the amount of his salary. Statute 7 
& 8 Yict. c. 3. Exparte Green, in re Tring, 
Reading, and Basingstoke Railimy Company^ 
36 h. O. 271. 

RECEIPT. 

See Scrip Certificate, 

SALE OF SCRIP, 

Non-delivery, — Usage of brokers, — ^The de- 
fendant, who resided some distance from 
LiV'erpool, authorised the plaintiff, a broker 
there, to sell for him 20 railway scrip shares. 
The plaintiff sold them to C., another broker 
of Liverpool. The scrip shares were not de- 
livered on the day, and C. bought 20 other 
scrip shares at the market price, and claimed 
the difference between the contract and the 
market price. The plaintiff paid him the dif- 
ference, and brought an action for money paid 
to recover that sum. It was proved to be the 
usage amongst brokers at Liverpool to be re- 
sponsible to each other upon these contracts, 
and there was eridence that the defendant was 
cognizant, of this usage : Heldy that the defend- 
ant was liaVde. 

Sembh, i)or Parke, B., and Rolfe, B., that ; 
rile defendant’s knowledge of the usage was j 


SALE OP SHARES. 

Railway shares were sold by auction, and the 
purchaser paid his purcha^Mnoney, but did 
not take a transfer. The purdhaser then sold 
to a third party, who declined to register him- 
self as owner: Held, that the vendor was 
entitled to a specific performance against the 
original purchaser. Shaw v. Fisher, 35 L. O. 
483. 

SCRIP CERTIFICATE. 

Receipt, — A scrip certificate in a railway 
company is not an accountable receipt,” nor 
an “ acquittance or receipt,” within the mean- 
ing of the 11 G- 4, and 1 W. 4 , c. 66 , s. 10 ; 
therefore the forgery of such document is not 
a felony, but a misdemeanor only. Clark v. 
Newsam, 1 Exch. R. 131. 

See Sale of Scrip, 

SHARES, PURCHASE OF. 

Return of money, — A, employed B,, a share- 
broker at Manchester, and lodged money in 
his hands, to procure for him 50 shares in a 
certain railway company. B,, without dis- 
closing tlie name of his principal, entered into 
a contract with H,, another sharebroker, to 
purchase them for him. According to the 
usage of the stock exchange at Manchester, 
there are two “ settling days ” in each month, 
on which all transactions between brokers, and 
between them and* their principals, are to be 
settled, although, in some instances, settlement 
is not enforced by the brokers on the pre- 
scribed days. H, did not perform his contract 
with B, by the next settling day; and B,, 
having after that day refused to return A. his 
money : Held, that A, was entitled to recover 
it back from B, in an action for money had 
and received. Fletcher y, Mar$hall,Xb M. & W. 
755. 

Case cited in the judgment : Hughes v, Hughes, 
15 M. & W. 701. 

SHAREHOLDER. 

See Proof of debt ; Execution, 

STAMP. 

See Allotment Letter, 

^ STOCK. 

See Transfer of, 

SUBSCRIBERS* DEED. 

See Parliamentary Contract, 

TRANSFER OP STOCK. 

Acceptance of transfer. — A party having en- 
tered a transfer of stock in the form prescribed 
by stat. li G. 4, and 1 W. 4, c. 13, a. 13, can- 
not, in an action against the bank, dispute the 
title of the transferee, on the ground that he 
had not subscribed an acceptance of the trans- 
fer as directed by that clause* Foster v. Bank 
of England, 8 Q. B. 689. 

Case cited in the judgment; '^Bex v. Gade, 2 
Leach, C. C. 732. 
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APPEAL IN CRIMINAL CASES. 

Fui4t.Y participatiiig in the sentiment of 
unqualified veneration and respect univer- 
sally entertained for the name of Lord Den- 
man, we are forced to admit that a careful 
perusal of his evidence before the Lords 
Committee, on the Administration of Cri- 
minal Justice, recen^ published, justifies 
the members of the House of Commons, in 
our judgment, for declining to surrender 
their conviction to his lordship^ 6 views on 
the suWeet’of a criminal appeal. The 
learned Lord Chief Justice deems an appeal 
in criminal cases unnecessary, because, in 
his opinion, an erroneous conviction seldom 
or never occurs, and he stated that it would 
be impossible for the judges of 

the Superior Courts to entertain special 
cases reserved from the Quarter Sessions, 
because '^the time and attention of the 
judges were already thoroughly occupied 
with the concerns of their own Courts, and 
maiw other well-known duties.” It is to 
he fibred that I^ord Henman — ^and indeed 
all the judges examined before the Com- 
mittee**^haye suffered chnsiderations of con- 
Tcmence* to exercise too great an influence 
iipon their judgments in this matter, and to 
them to the revolting anomaly ex- 

* We do not of course mean that the judges 
ahrink from any {snsonal labour or reaponsi- 
bUity, but that they think these appeals would 
intmere with their other more important duties. 
If tiiat be BO, in the sacred name of justice, let 
- there be more judges. 

VoL. XXXVI. No. 1,075. 


hibited by the state of the law which freely 
permits a second investigation where pro» 
perty to the value of 20/. is in question, and 
peremptorily refuses it where the life or 
liberty of a human being is at stake. No 
subtletj^ of reasoning, no weight of personal 
authority, can or ou^^ht to satisfy tne good 
sense of the community that such a glaring 
inconsistency should be longer maintained 
or that its existence can be looked upon in 
any other light than as a scandal on the ad<- 
ministration of the law. Fortunately for 
the interests of justice, the question is not 
one the determination of which rests pecu- 
liarly with persons of judicial habits and 
experience. Lord Denman states, no doubt 
corre^jtly, that the first object of a judge 
presiding at a criminal trial is, ** to prevent 
an improper conviction, as he feels that a 
wrong conviction not only reflects dis- 
honour upon himself, bat i£^ one of tbe 
greatest public calamities, and the worst 
obstruotion to public justice.” It isr easy 
to believe that a judge, acting under tlie 
influence of such feelings, reluctantly comes 
to the conclusion in any case that there has 
been an erroneous conviction, and the pre- 
valence of such a dispositkm amongst the 
judicial body accounts in some degree for 
the startling assertion of Lord ^nmaa, 
when he says that in every instance where 
a comdetion was followea by subsequent 
investigation, was fully satisfied that 
the verdict was right, and would have been 
wrong if it had been the other way.^' His 
lordship also supposes that the other judges 
haveoome toasim^ ooncAu^^ foralRUer 
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stating that they acted with equal care, he 
addSf f Alteration of sentence may^ hai^e 
been recommended, but I do not think we 
ever thought the verdict wrong/' Now, in 
opposition to this judicial testimony, we 
shall only refer to two cases, which we find 
stated by Sir Fitzroy Kelly, in his evidence, 
in the following words : — 

I have stated in the House of Commons a 
case-" it is but one of many — the case of Rus- 
sell, the Huntingdon gaoler, who was capitally 
indicted for causing the death of a woman by 
administering medicines to procure abortion. 
Upon the defence an objection was made, which 
the judge peremptorily refused to reserve. The 
prisoner was convicted and about to be exe- 
cuted* The judge rejected my repeated and 
earnest solicitations to refer the case to the 
judges. At length, by a degree of importunity 
which, but that it was a matter of life and death, 
would have been quite unbecoming, he was in- 
duced to ^write to Lord Tenterden, and the 
Lord Chancellor (Lyndhurst) for their opinion, 
whether the point should he reserved or not. 
Upon their answer it was reserved ; and when 
the case came liefore the 12 judges, they, with- 
out hesitation, were unanimously of opinion, 
(the learned judge himself concurring), that the 
point taken was fatal to the conviction. I am told 
that the prisoner is living, a reformed man, and 
a very useful member of society, who, but for 
the struggle with a judge which can Scarcely 
be expected from a counsel at the bar, would 
have been put to death within four days of his 
conviction. Again, in the later case, which 
occurred at Exeter, of the six or seven Brazilian 
prisoners, the learned judge who tried those pri- 
soners refused to reserve the point. They would 
have been executed, but happily he was induced 
to consult the other juage of assize, who 
thought there w^s doubt enough for the reserv- 
ing of the point. It was reserved, and the con- 
viction was set aside.” 

Now, if there were no other cases than the 
two thus narrated, — and there are many 
other cases as well authenticated, — it is 
quite clear tjje foundation of Lord Denman’s 
opinion is removed. There have been 
erroneous convictions, the errors of which 
have been happily established, under the 
existing state of the law, and lives saved 
which might have been unjustly sacrificed. 
During the time that Mr. Wilde, the eminent 
solicitor, (brother of the Chief Justice,) was 
Sheriff of London, he saved the lives of 
several persons who had been convicted on 
fallacious testimony, and left for execution* 
The details of these remarkable cases appear 
in the evidence before the Criminal Law 
Commissioners. 

^ to the tankage used jby 

Sir ,^Fitzroy Kelly, who appears to have 
satisfied the comuuttee that he had 


foundly considered the subject, let us ask— 
there are these uisrtances in capital 
cases, where, upon the slightest doubt, the 
point ought to be reserved, how numerous 
must be the cases in which judges, however 
eminent, and learned, and humane, yet being 
peremptory in their opinions, refuse to re- 
serve the point, — ^refuse to grant the appeal^ 
— where, if the appeal were granted, it would 
be found that they were clearly wrong, and 
that the parties had been illegally con- 
victed ?” 

We find less fault with Lord Denman for 
; his opinions on this subject, than for the 
manner in which he endeavours to account 
for the different opinions which prevail 
amongst the public, and we have some 
reason to think, amongst the members of 
the legal profession. His lordship says, 
there is undoubtedly a strong desire for a 
criminal appeal in some quarters, though 
not, as he believes, amongst the public at 
large. He admits that this desire arises 
principally from the extreme horror felt at 
the hare possibility of a person suffering 
death, or any other punishment, who may 
not be guilty,— a feeling which he acknow- 
ledges to be most laudable and deserving of 
every attention, although it may lead to , 
excessive anxiety. Lord Denman then pro- 
ceeds as follows : — 

“ But there are other causes for the spread 
of this alarm— 'the vast extent of the criminal 
public. There are many thousands in this 
metropolis who live by crime, and who have a 
great interest in imputing, that courts of justice 
are often mistaken. These criminals, and 
many who support and prosper by them, are 
possessed of no small capital, and a certain sta- 
tion, tind have the means of disseminating their 
doctrines. ♦ # * * * 

I think there is another reason for the outcry^ 
which is a great desire, I think, on the part of 
many active and able persons attached to the 
taWj to see a new court and a new course of 
practice, which would be popular and striking, 
and give a new scope for the display of thSr 
talents,** 

We confess we have read this last ob- 
I servation of Lord Denman's with consider- 
able pain and regret. It conveys an illiberd^ 
and, as we believe, an unjust imputation 
upon the members of a profession which 
we had hoped his lordship had known 
[better, and would not have been so ready 
Ito disparage. It is scarcely fair to ascribe 
to the prevalence of selfish and int^eSt^ 
motives, a desire to render the administra- 
tion of justice more satisfactory and free 
from doubt ; and considering the compara- 
tive insignificance in number and influence 
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, of: the pereons ** attached to the law/' who 
could reasouablj hope to find ** a new scope 
for the display of their talents ” in a Court 
of Criminid Appeal^ we are disposed to re- 
nrd the imputation as not only uncalled 
tor^ but unfounded. If personal imputa* 
tions were to be indulged in upon every oc- 
casion in which questions of public concern- 
ment connected with the administration of 
justice are discussed^ the effect might be to 
lower the Bench, as well as the legal profes- 
sion, in public estimation. 

So much for Lord Denman's evidence. 
The measure which, in direct opposition to 
his lordship’s views, has obtained the sanc- 
tion of the legislature, (11 & 12 Viet. c. 78, 
printed ante, p. 403,) although an amend- 
ment of the law, by permitting special cases 
from the Quarter Sessions upon criminal 
trials, is essentially different from that 
which the advocates of criminal appeal de- 
sire, The new act does not give a fight of 
appeal to any party who is aggrieved. The 
appeal is in every case discretionary wifti 
the judge, and it is permitted only when 
the judge* entertains some doubt upon a 
question of law, and not in cases where 
there is supposed to be a miscarriage upon 
matters of fact. The act places the chair- 
man of a Quarter Sessions and the judges 
of the Superior Courts, in this respect, on 
an equal footing, by permitting the former 
to reserve questions of criminal law, upon 
which doubt is felt, for the consideration of 
the Court of Queen's Beiicli. The form in 
which this reference is to be made from the 
Sessions to the Queen s Bench is by ' special 
case/' a course of procedure necessarily at- 
tended with considerable expense and delay. 

We do not anticipate that the stat. 1 1 & 
12 Viet. c. 78, will be attended with any 
considerable practical benefit, jbeyond the 
assertion of the principle, that the Chair- 
men at Quarter Sessions are entitled, in 
cases of doubt, to the assistance of the 
judges of one of the Superior Courts. The 
question of the right of appeal in criminal 
cases remains to be discussed and deter- 
mined upon, and it is to be hoped, when the 
subject is again brought under the consi- 
deration of the legislature, it will not be as- 
sumed that either the advocates or the 
opponents of the measure are influenced by 
unworthy motives, and that a question of so 
much public interest may be determined 
solely upon the merits. 
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OPERATION OF THE STAMP LAWS. 

The operation of the Stamp Laws, in 
exriudin^ evidence, has been productive of 
much injustice, and it is to be wished the 
law in this respect was altered ; but whilst 
the law continues the Courts are bound to 
give effect to it, and it is desirable the pro- 
fession should be put in possession of all the 
decisions having a general application. A 
case of this nature was argued and decided 
in the Court of Exchequer, during the last 
Term,** which demands an early notice. 

In the course of a trial at Nisi Prius, the 
plaintiff had occasion to put in evidence a 
written instrument, purporting^ to be a me- 
morandum of an agreement, framed in the 
past tense, and in which it was expressed 
that A. B. had sold to C. D. all the goods, 
stock in trade, and fixtures in a certain < 
shop for 50/., &c. The instrument in ques- 
tion, when produced, bore an agreement 
stamp, but it was contended it operated as 
a conveyance, and ought to have born an ad 
valorem stamp of H. 10^. 

On the part of the plaintiff, it was sub- 
mitted, that if it had not been for the in- 
troduction of the word ** fixtures" in the 
agreement, it would have required no 
stamp ; but that it was rightly stamped, 
not as a conveyance of the fixtures, but as 
an agreement to transfer them ; for it was 
said they were, like a house, part of the free- 
hold. ^ 

On the other hand, it was contended, 
that every instrument ought to be stamped 
according to its legal operation and that 
the instrument in question, although framed 
in the past tense, operated as a transfer of 
the fixtures, and was not within the exemp- 
tion in the Stamp Act. 

The Court, after referring to the large 
and comprehensive terms in tilt schedule 
to the 55 Geo. 3, c. 189, under the Jitle 
** Conveyance,'’ &c„ observed, that these 
words included not only transfers of all 
kinds of property, but any interest in, out 
of, or upon any property. That the present 
instrument was termed “a memorandum," 
made no difference, if it operated as a con- 
veyance, and it was immaterial whether 
the words of the instrument were in the 
past or the present tense, if the parties in- 
tended the instrument to be a record of the 
transfer. It was argued by the plaintiff's 
counsel that, so far as related to the fix- 

• Horsfall y.Key, 17 Law Jour. N. S. 266, 

Exch. 

** Sec Jones v. Ryder, 6 Mees. & W. 35. 
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tores, the instrument could only operote m 
an agreemejjt to permit the party to enter 
and sever the fixtures, and could not trans- 
fer the property before severance from the 
soil. The iustrument, however, was the 
record of the transfer of fixtures, and 
whether by that was understood a transfer 
of the chattels themselves, or only of the 
ri^ht of severance, it wss a conveyance 
within the comprehensive language of the 
Stamp Act, and as fixtures, though chattels, 
are not “ goods, wares, and merchandise,” 
they are not within the exemption. If the 
use of the past tense prevented an instru- 
ment from being liable to a stamp as a con- 
veyance, the Stamp Laws might be readily 
evaded. UpAi these grounds it was held, 
that the instmment in question was not ad- 
missible iu evidence, unless stamped as a 
^conveyance. 

From this decision four rules of consider- 
able practical importance are deduciblc : — 
1st, That the true test to ascertain whether 
any instrument is a conveyance, within the 
meaning of the Stamp Act, is to consider 
whether, if the subject-matter could only be 
transferred by writing, the instrument is 
framed in such terms as to transfer it ; 
2ndly, That fixtures are not " goods, wares, 
and merchandize,” any memorandum re- 
lating to the sale of which is exempted 
from stamp duty ; Srdlj', That a transfer of 
fixtures, although it may not transfer any 
interest in the chattels, at least transfers 
the right of severauee to such fixtures as 
are attached but not part of the freehold, 
and therefore operates as a ” transfer of any 
right,” within the meaning of the Stamp 
Act. Lastly, that a memorandum of the 
side of " goods and fixtures," in the past 
tense, is a record of a transfer, and requires 
to be stamped as a conveyance. 

It is not, suggested that these rules have 
been now established for the first time, or 
that' any of them can be said to be incon- 
sistent with previous decisions ; but they 
are clearly developed, aiid have obtained a 
direct judicial sanction from the judgment 
of Baron Parke, in the case of Horsfall v. 
Key. 

NOTICES OF NEW BOOKS. 

TAe Mortd, Soeiai, md Pr^seiotud Duties 
^Attorneys and Solieitoea. By Sabtox:!, 
WARDEN, Esq., P. K. 8., Banister-at- 
Law. London atid Edh^ai^, 1848. 
Blackwood & Sons; Bemdiig&Co. 
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W» g^dly annonnoe the pnUication of 


— JtwiMO.* Wamn’s Xmetnm. 

Mn Wamn’s Leetares, oadhe Moral, 8adid« 
and Professional Botira of AttoriNys and 
Solicitors, which were dchvered in Trinity 
Term las^ in the Hall of. the ino^Mratad 
Law Society. They wiH be waamly wak 
coined by our readers in genecak and rapeoi* 
ally by the large class of articled dodca 
throughout the kingdom, uid by the s<diei> 
tors who have undertaken to instract them 
in the dnties of the professoon. 

The work mmprises much more than 
was actually delivered at the Law Sode^, 
for the lectures there are limited to an hour, 
and it was utterly impossible to comprise 
all that is now published within that time. 
The lecturer also had confined himself to 
four discourses, and he necessarily therefore 
touched but briefly on some of the topics 
which are now expanded, and on some 
details now given, which were then wo- 
avoidably omitted. Many parts of tlie Imok, 
tberefoifi, will be new to tliose who had the 
advantage of hearing the lectures delivered. 
IVAny additional cases have been referred 
to, — giving force by example to the doctrines 
enunciated, and many vuuable notes have 
been appended in various parts of the vo- 
lume. 

The Council, soon after the completion of 
the course, tendered their cordial tWiks, on 
behalf of the Society, to Mr. Warren for (as 
they justly termed them) ” his highly va- 
luable and interesting coarse of lectures. 
And being of opinion that tlic lectures wera 
well calculated to maintain the station and 
character of the profession, and esperiahy 
to stimulate and benefit its younger mem- 
bers, by aiding and directing their study of 
the law, and promoting honourable pmctice,” 
the Council expressed their hcqie, ” that 
Mr. Warren wonld extend the benefit of the 
lectures by an early pubheation of them.” 

Mr. Warren has accordingly carefully ve>. 
vised his lectures, and incorporated hrto 
them all the materials bearing on the sidK 
ject which he had collected during 17 years 
watchfiil observation ; and we are bound In 
say, that be has canM his views into eAtat 
in the work before us, iu a very complete 
and masterly manner. To the great and 
powerful body to whom it is professedly 
addressed, numbering (as he observes) bo- 
tween ]3;000 and i4,000,— »ii»liuli^ of 
course, t)ie same branch of tbs profession in 
Ireland and Scotland, — the work emmot fed 
to be highly interestiim. To fhese the war- 
thor might have added the practitioners ui 
all the Colonies of the empire, who are dot 
less interested in the 8>d)|eet; and the articled 
[llerks, making the total not less 
20 , 000 . 



Review: Watren^s Jkkv^ SikM, 

Mr. Wnnen 9tdes, that Ae work w 
XfSktwi ^ n iSpMt of OH^oitr tod indb^oitd** 
CTce; bttt at the same time witk po^iar 
, edfidtude^ md under an almost painful sense 
of respoo^ility. Many of the topics dUs- 
piaeed re^pdi^ botk firmness and deltcax^ 
m dealing with thom> and we think that 
wh&t paying merited rospeet to the wtedxm, 
character, and duties of the larger btaock 
of Hie prtrfessfon, be has not a whk com- 
promised the honour and independence of 
his own. 

There is one point to which we would call 
particular attention, and which will render 
tine work valuable to unprofesmonal readers, 
and certainly to those who contemplate in- 
troducing thdr relations or counecfticins into 
our ranks. The author has shown both to 
attorneys and solicitors and their clients, 
what are their reciprocal rights and duties : 

that both parties are bound to be honour- 
able, liberal, reasonable, and conscientious 
in their professional intercourse and (fealings 
with each other ; and that the true interests 
of the profession and the public are identi- 
cal.^’ 

"We propose from time to time, under 
distinct lie^s, to cull some of the niore pro- 
minent parts of the lectures, and especially 
we shall notice the various instances either 
of excellence or defect which exemplify the 
rales laid down by the lecturer, and which 
will serve as beacons to guide or warn the 
future adventurer in the difficult course 
which he has to steer. 

Amongst the brilliant passages with which 
the lectures abound, wc find the soundest 
and most useful advice, as well to the Prac- 
titiemer as the Student.-— The hidden rocks 
and quicksands of which the young practi- 
tioner may be unaware, are here pointed 
out, and lights are raised to warn him of 
the dangers by which he is surrounded. 
The lectures abound with happy illustra- 
tcations of the doctrines propounded, and 
striking examples are happily introduced, 
winch cannot fail to impreaa upon the mo- 
liior^ the mpoitonoe oi the lecturet^a imI- 
siomtioite. 

NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 

IN TUIV XAST M8SI0N OF PX&niAH SNT. 

Thrv: Statutes efSecfXvig alterations m the Law 
passed during the tost Session of Farltametit, 
painted in this md the preceding volume o: 

Bctendittg Ihite for atekiag Ha a lwii jra, 95 

h,o.mr 


isUMDuimt ^MUrmys. — New Statutes. 48l 

the T¥iioii, ih. 55S«.* 

Nor& Amefieaii Paseesigeii^ &SL 
Crown and Government Seeulky,^^b« 600, 
Oaths in Chancery, p* 7$ amte., 

Stamp; Duties Aseiaodlaftian, p. mUe^ 

Trial of Controverted l^etaotts; p. 83, ante. 
Removal of Aliens, p. 182, ante. 

Annual Indemnity, p. 221, anfe. 

Suspension of the Habeas Corpus Act (Ire- 
land), p. 280, ante. 

Poor Removal, p. 298, ante. 

Commons Inclosure, p. 324, o»te. 

Game Certificates, p. 341, ante. 

Joint-Stock Companies, p. 357. 

I^iiw of Elections, p. 377. 

Law of Bankruptcy, p. 377. 

Administration of Justice by Magistrates out 
of Sessions, p. 397* 

Administration of Criminal Law, p. 403. 
Summary Convictions of Magistrates, p. 4l7« 
Release of Bankrupts, p. 423. 

Evidence of Proclamations of Fines, p* 424. 
'fhe Protection of Justices, p. 437,442. 
Parliamentary Electors Rate^ p. 460. 

Payment of l^bta out of RedrEstate, p. 4 OO 4 

TIttt Lrf^NDON (city) SMA-LU DEBTs’ ACT,1848. 
11 & 12 ViCT. C. 152. 

An Act to amend the Act for the more easy 
Recovery of Small Debts and Demands 
within the City of London and the Liberties 
thereof. [aist August, 1848.] 

1. 10 11 Viet. c. 71 . — Parties havings ok* 

iained an unsatisfied judgment may obtain a 
summons on charge of frauds — Whereas an act 
was passed in the Session of Parliaiiifflat holden 
in the? 10 & 1 1 Viet., intituled “ An Act for the 
more easy Recovery of Small Debts and 
Demat^s withiiF the City of London, and the 
Liberties thereof and wbereas doubts hove 
arisen whether parties who have obtained tr 
judgment or order in the SheriiBii’ Court of tte 
City of London, under the power«md! the said 
act, for the payment of any debt or damages or 
costs, which judgrment or order sdtall not he 
satisfied, con obtain a summonis fnmi the saoie 
Court, requiring the appearance in such Gomt 
of the party against whom sneb judgment or 
order shall have been obtauied, so that sudi 
party may be exambsed^befbre tdie indge of the 
same Court of and concernnig such nnsatisftndi 
judgment or order, and proceedinsps had theee- 
on, as in the said act is prcm£d: Hay it 
therefore please your that it ma^ lie 

anaeted t and be it enm^ed by the ^tiew^e 
WHit excettBnt Mejeaty^ by and widt the 
advice and conseat die 
awd liaai pceaeiit 

pasbsaaaat aasendskeU and by tba aadmeity ef 
the amne, That k ihadl be kwial for any p^ 
wlm ham obtained m ja dg n ii a4 nr mder im foe 
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Sheriffs* Court of the City of London under the fit, to order that any such party may be com* 
powers of the said act for the payment of any mitted to some gaol, house of correction, o*' 
debt or damage or costs, which judgment or other prison within the City of I^ndon, or the 
order shall not be satisfied, to obtain a sum- liberties thereof, for any period not exceeding 
mons from the same Court, in case the party 40 days. mu • 

against whom such judgment or order shall 3. Short titles. — And be it enacted. That in 
have been obtained shall then dwell or carry on citing this act in other acts of parliament, and 
his business within the City of London, or the in legal instruments and. proceedings, it shall 
liberties thereof, such summons to be in such be sufficient to use the expression ‘‘ The Lon- 
form as shall be directed by the rules made for don (City) Small Debts Act, 1848,” and in 
regulating the practice of such Court, and to citing the said recited act it shall be sufficient 
be served personally upon the person to whom to use the expression The London (City) 
it is directed, requiring him to appear at such Small Debts Act, 1847.” 

time as shall be directed by the said rules to 4. Provisions of former^ act extended to this 
answer such things as are named in such sum- a.ct. — And be it enacted, That the said recited 
mons ; and if he shall appear in pursuance of act, and all the powers and provisions therein 
such summons, he may be examined upon oath contained, shall, so far as the same are appli- 
touching his estate and effects, and the manner cable, extend to this act as fully and effectually 
and circumstances under which he contracted as if the same were re-enacted in this act, and 
the debt or incurred the damages or liability the said recited act and this act shall be con- 
which is or are the subject of the action in Btrued together as one act, 
which judgment has been obtained against 5. Public act. — ^^And be it enacted, That this 
him, and as to the means and exi)cctation he act shall be a public act, and shall be judicially 
then had, and as to the property and means he taken notice ot as such, 
still hath, of discharging the said debt or 

damages or liability, and as to the disposal he drainage certificates. 

may have made of any property ; and the per- j 1 & 12 Vtct. c. 1 19. 

son obtaining such summons as aforesaid, and . . • i i t 

all other witnesses whom the judge shall think simplify the horms of Gertin- 

requisite, may ne examined urion oath touching cates under the Act authonzing lhe advaime 
the inquiries authorized to be made as afore- Money for the Improvement of Land ^ 

said : and the costs of such summons, and of Drainage m Great Britain. [Sept. 4, 1848.J 

all proceedings thereon, shall be deemed costs 1* 9 4’ ^9 V^ict. c. 101. — 10 11 Vict.c. 11, 

in the cause. — Lands in second and subsequent certificates 

2. Power of commitment. — And he it enacted, may ^ he specified by reference to the first. ^ 
ITiat if the party so summoned shall not attend Whereas an act was passed in the Session of 
as required by such summons, and shall not Parliament holden in the 9 & 10 Viet., intituled 
allege a sufficient excuse for not attending, or An Act to authorize the Advance of Public 
sliaU, if attending, refuse to be sworn or to dis- Money to a limited Amount to jiroinote the 
close any of the things aforevsaid, or if he shall Improvement of Land in Great Britain and 
not make answer touching the same to the sa- Ireland by Works of Drainage,” and the said 
tisfaction of the judge, or if it shall appear to act was explained and amended by an act of 
such judge, either by examination of the party, the last Session of Parliament : And whereas, 
or by any other evidence, that such ])arty, if a doubts have\been entertained whether, in cases 
defendant, in incurring the debt or liability where more than one certificate for an advance 
which is the subject of the action in which issued in respect of the same provisional cer- 
judgment has been obtained, has obtained credit tificate under the said acts, the specifications of 
*'from the plaintiff’ under false pretences, or by the lands should not he repeated in full in 
means of fraud or breach of trust, or has wil- every such certificate, it is expedient that the 
fully contracted such debt or liability without provisions of the said acts as to such certifi- 
having had at the same time a reasonable ex- cates of advance should be amended and ex- 
pectation of being able to pay or discharge the plained as hereafter mentioned : Be it enacted 
same, or shall have made or caused to be made send declared, therefore, by the (iueen*s most 
any gift, delivery, or transfer of any property, excellent Majesty, by and with the advice and 
or shall have charged, removed, or concealed consent of the Lords spiritual and temporal, and 
the same, with intent to defraud his creditors. Commons, in this present parliament assembled, 
or any of them, or if it-shall appear to the satis- and by the authority of tne same. That where 
faction of the judge of the Court that the party more than one certificate for an advance under 
so summoned has then, or has had since the the said acts or either of them shall be issued 
judgment obtained against him, sufficient in respect of the works referred to in the same 
means and ability to pay the debt or damages or provisional certificate, it shall not be necessary 
costs so recovered against him, either altogether in the second or any subsequent certificate for 
or by any instalment or instalments which the an advance in respect of such works to specify 
Court shall have ordered, and if he shall refuse the land in respect of which such advance is to 
or neglect to pay the same as shall have been be made, except by way of reference to the 
so ordered, or as shall be o^ered pursuant to specification in the first certificate of advance 
the power in the said recited act provided, it as hereinafter mentioned, but it shall be suffi- 
shall bs lawful for such judge, if he shall think cient that such second and every subsequent 
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certificate shall certify that the land to be 
charged in respect of the advance under such 
pertificate is the land which is specified in the 
first certificate of advance in respect of the 
works referred to in the same provisional cer- 
tificate^ and shall state the date of such first 
certificate, and theesum which the Commis- 
sioners shall have therein certified should be 
issued. 

2. Commiseioners with approval of Treasury 
may cancel certificates ^ ^c. — And be it enacted. 
That it shall be lawful for the Commissioners, 
where they shall think fit, - with the approval of 
the Commissioners of her Majesty's Treasury, 
notified by one of their secretaries by any me- 
morandum in writing under the seal of the 
Commissioners, to cancel any certificate for an 
advance under the said acts upon which no 
advance shall have been actually made, and 
thereupon such certificate shall be wholly void ; 
•and it shall be lawful for the Commissioners to 
proceed as if no such certificate had been made 
or issued. 

3. Where cancelled certificate shall have been 
registered in Scotland, Commissioners deliver 
a memorandum of cancellation^ which shall he 
registered, t^c. — Provided always, and be it 
enacted. That where any such certificate which 
shall have been so cancelled as aforesaid shall 
have been registered in the General or Particu- 
lar Register of Sasines in Scotland, the said 
Commissioners shall and may deliver to the 
owner of the lands, or the party to whom such 
certificate so cancelled as aforesaid was granted, 
or other party interested, a duplicate of the 
said memorandum of such cancellation, and 
such owner or party shall cause the said me- 
morandum to be duly registered in the General 
or Particular Register of Sasines in which such 
cancelled certificate was registered, and the 
keeper of such register is hereby authorized 
and required to register the same accordingly, 
and to grant an indorsement on the said me- 
morandum, certifying that the same had been 
duly registered. 

4. This ac{ and recited acts to be owe— And 
be it enacted. That this act and the said re- 
cited act shall be construed together as one 
act, 

5. Act may he amended, — And be it 
enacted. That this act may be amended or re- 
pealed by any act to be passed in the present 
Session of Parliament. 


TAXES ON JUSTICE. 

PURCHASE OF CHANCERY COMPENSA- 
TIONS. 

One of our Correspondents lately made 
an important suggestion, which we hope 
will not be lost sight of, in order to relieve 
the present unfortunate Suitors in Chancery 
from, the imposition of 70,000/. a-year, for 
the payment of compensati<ms on abolished 
oifices. Admitting (that which so many 


stoutly deny) that the compensation is right 
in amount, the hardship* is palpable, of 
throwing the whole burden on the suitors of 
the present generation. Our Correspond- 
ent’s statement and recommendation are as 
follow ; — 

**The Suitors* Fund arising from unclaimed 
dividends, amounts to 3,000,000/. Some part 
of this fund might well be employed in liuying 
up the compensations awarded for abolished 
offices. The parties entitled to the compensa- 
tions will, no doubt, readily assent to reason- 
able inquiry at the Treasury, or at all events, 
let the 30,000/. a year of the surplus dividends 
arising from the 3,000,000/. be employed in 
the relief of the present suitors. Why should 
the burden of these compensations fall entirely 
upon the suitors of the present day, instead of 
being distributed over a period of sufficient 
extent to render the burden light.** 


TESTIMONIAL TO THE LATE 
LORD CHIEF JUSTICE TINDAL. 

We recently noticed the public meeting 
at Chelmsford, to raise a Testimonial of 
respect to the late Chief Justice Tindal. 
Several able addresses were delivered on the 
occasion, in the course of which some in- 
teresting statements were made relating to 
the character of the much-rcspected and 
eminent judge, and our readers will no 
doubt ap{)rove of our recording in our pages 
the following extracts from the report of 
the meeting : — ^ 

The Rev. C. A. St, John Mildrnay, who pre- 
sided, said, It was amongst the first notice- 
able events when I came to this parish, to see 
the very remarkable interest expressed by the 
town oA the first occasion of the Lord Chief 
Justice Tindal coming to preside at the assizes 
I was then too little acquainted with his charac- 
ter, and the feeling and admiration of his towns- 
men, to know fully what that mean/;— I might 
think that it applied to his high legal position, 
but as 1 have since learned he had worked his 
way to the hearts of the inhabitants and the 
gratitude of the town by his highly Christian 
character. — [Cheers.] It has often been said, 
that Christianity is part and parcel of the law of 
the land; and I think if ever there was a man 
competent to administer the law with a full re- 
ference to the highest duties of Christianity, it 
was the Lord Chief Justice Tindal. We all 
felt nut only that the mere technicalities of 
the law were safe in his hands, but the highest 
interests of the country, the administration of 
so much of relijriou as most belong to the law, 
were safe, presiaing as he did with the clearest 
underatanoing of what was due to the religious 
opinions and the Christian consistency of all 
partiai.-r»[Chfier8.] I may also be permitted to 
say, being as it were the official advocate of the 

R B 5 



484 ^ Memorial to the late Lord Chief Justice l!%ndaL 


charities in this parisli, I feel I may represent the 
gratitude of those charities for his ready sup- 
port of them on all occusions : perhaps there 
k no one knows so much of his charities in this 
town as 1 do myself ; and 1 can bear testimony 
that his hand was always open to support the 
(•hariti(\s of the town. Allow me to say, that I 
do not think this a meeting due alone to the 
memory of the Lord Chief Justice, but due also 
to those who come after him, and that we are 
testifying io succeeding generations that wc 
approve of the highly religioiis and moral cha- 
racter that {listinguished him, of which he 
imbibed the elements in this place, and which I 
m\i8t say, still marks the legal school of this 
town — that we desire wlien our young men are 
launched into life, they should feel that the re- 
spect and esteem of their fellow-townsmen is to 
be earned l)y attention to these duties, as much 
as hy-sur(‘ess in the duties of their profession— 
we desire they should see that one of the highest 
positions of this land was attained by a man as 
eminent for his Christian character as for his 
legal attainments.’’ 

The following are from the speeches of 
three of the eminent solicitors of Chelms- 
ford : — 

Mr. R. Bartlett^ amongst other observations, 
said, — ‘‘The Chairman has alluded to the 
Christian character of the late (yhit'f Justice, 
and as a man of the law I may be allowed to 
refer to him as the most; eminent of the day as 
a constitutional lawyer, who always in all his 
judgments supported the constitution of his 
country, so as to secure for himself the ad- 
miration of all who heard or who read his 
judgments. — [Cheer, s.J As an old inhtabitant, 
I fed there are none amongst us who do not 
feel |iride in the honour of Chelmsford having 
been the birth-place of such a man. I am sure 
that there are none here but who must fed a 
pride in being an inhabitant of that town which 
has given birth to Ijord Chief Justice Tin dal, and 
none who do not desire that the memory of that 
great man should he perpetuated and carried 
down to posterity, to their children and their 
diil (Iren’s Children, — acting, as I have no doubt 
it null, as a stimulus to their exertions, to their 
tiopes, and to their ambition ; — showing them, 
that by pursuing the same persevering course, 
md maintaining the same unblemished cha- 
racter, they may attain to honours like those 
pvhich Lord Chief Justice Tindal wrought out 
hr himself. — [Cheers.] And may we not hope, 
ivith this before them, that many who now, 
perliaps, appear to have little right to look 
Forv’ard to, or to hope that they may attain, 
such honours as he attained, will find it an en- 
couragement to them when they see that Lord 
Oiief Justice Tindal in hia youth had as little 
hope or expectation that he should be elevated 
situation of Lord Oiief Justice of 
l^eas, as any one here, or the 
(^Idren of any one here* But he maintained 
uiat character we should always wish to see 
naintained— showing that it is only by pur- 


suing the same Christian course to which the 
Chairman has adverted, that others may hope 
to secure the same success, and the esteem, re-, 
sped, and admiration of their fellow townsmen ; 
for it was not only his talents, hut his really 
(vhristian character, and his desire to do all that 
should be done by a Chrislfcn man, that secured 
for him all that respect and veneration.” 

Mr, 'r/iomns Morgan Gepp^ — "As an allusion 
has been made to me as an inhabitant of this 
place, I cannot refrain from giving the meeting 
an anecdote of the Chief Justice, which redounds 
to his honour and credit ; especially as we have 
many of the fair sex here, they will be delighted 
to hear that the Lord Chief Justice, as many 
eminent men have done, acknowledged ‘ I owe 
.all to my mother.’ — [Cheers.] I think we who 
have had the paternal care bestowed on us, 
must all feel that if the mother ( ’oes her duty, 
the child, if he has anything in him, must turn 
out what we all wish — if she sows the good seed* 
on a good soil it must lead to an abundant har- 
vest. — [Cheers.] From my acquaintance with 
the Lo^ Chief Justice and his family, I am 
perhaps enabled to say more than many, and 
another anecdote 1 would wish to relate is this 
— when I had the honour and pleasure of 
walking or riding with him in this town as a 
judge, if we met any one he thought he ought 
to kiiow% he never liked to pass him without re- 
cognition — if a gentleman met him and bowed, 
and I afterwards informed him who he was, the 
Tjord Chief Justice wotild say, ‘ why did not 
you tell me who it was, for I cannot bear ])ass- 
ing in that way any one I ought to know — 
and this shows that though he was a great man 
he did not wish to forget his old friends.-^ 
[Cheers.] The chairman has alluded to his 
charities, and in connexion with them 1 will 
mention an interesting circumstance — I was one 
of those who had the melancholy satisfaction of 
following his remains to the grave, and on that 
occasum, on going from Bedford Square to 
Kensal Green, a long distance, we observed 
many persons who a])peared to be strangers ; 
when we arrived at Kensal Green, we observed 
them under great feelings of sorrow, and it 
turned out that these were persons who had 
been recipients of his bounty, and who had 
been relieved by his charity during his life.” 

Mr, Vetey : — " I have a motion to propose, 
and I am happy to address a few words to the 
meeting, for I believe I am the only member 
of the legal profession here who was educated 
at the Grammar School which has been alluded 
to, and iny old master, Mr. Roberts, used to 
say to me and others, ‘Lord Chief Justice 
Tindal was educated here, and I hope many of 
you will follow his example and I beg to ex- 
press a sincere hope that that school will turn 
out many boys who will rise to eminence in 
this kingdom* I wish also to bring before this 
meeting an anecdote of the late Lord Chief 
Justice Tindal. I, with others, took great 
interest in St. John’s Church, Moulsham, and 
we addressed a letter to Lord Chief Ji^ice 
'Rndal, from whom we had an exceedingly 
kind reply, and he gave u« as large a contri- 
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biition as any one, with the exception of two 
individuals. He also said, * ff you want more 
^ come 10 me and you shall have it.* Unfor- 
tunately before we made up our accounts he 
was taken hence ; but his son j^ave us a second 
subscription.*’ 

The Reverend Chairwnn, at tlie con- 
clusion of the uieetina;, olmerved that tiny 
felt for the Lord Chi(‘f Justice' as a towns- 
man, tor really there had not been siudi a 
man on tlie bemih since the days of Sir 
iVIattliew Ilaie, as to Cliristiaii character, 
and it must he a matter of )>ride that 
Chelmsford had produced a name tliat 
would down to posteril y by the side of 
such a niau as Sir Matthew Hale. 


SELKCTIONS FROM CORllKSPON- 
DKNCE. 


SPOILED STAMPS. 

Every profcssionid man, witliout exception, 
is constantly complaininf? with regard to spoiled 
stamps, which is a subject of equal annoyance 
and loss to the profession, with very little, if 
any, disposition in the authorities to facilitate 
their allowance. 

In truth, in many cavses the refusal to allow 
them is anything but honest and fair. In too 
many cases no inconsiderable doiiljt exists as to 
the proper stamp, and on inquiry at the Stamp 
Office you are often left to your own discretion. 

But the greatest hardship arises when a deed 
is executed on an improper or insufficient 
stamp. Thus, an agreement for a mortgage 
has a 35.?. stamp affixed ; it is found one of 5/. 
is proper, but the commissioners will not allow 
the 35.V., although they will affix the 5/. — this 
is a crying evil and monstrous injustice. 

Thus, for securing by way of mortgage 
4,000/., an 8/. stamp is affixed, whereas, by an 
oversight, the security is unlimited, a 20/. 
stamp becomes necessary, which can only be 
obtained on submitting to be nnulcted in the 
loss of that for 8/. Cannot power be given to 
the commissioners to remedy this ? 

A Loser. 


SALARIES OP COUNTY COURT JUDGES, 

I am strongly inclined to think, that the fix- 
ing of stipends of the county judges at 1 ,000/. 
a-year, will create an unpleasant feeling, if not 
something approaching a breach of faith. It 
was understood that their income should not 
be less tlian 1,200/., which to a man of talent 
and experience, is by no means too large S,n in- 
come for the business done, of which few are 
better able to form an opinion than myself, 
having for nearly a quarter of a century acted 
as commissioner in a Court of Requests for 61. 
debts. 

A Solicitor. 


^Stamps on Copyhold Conveyances, ISfS 

REFORM IN CHANCERY, 

I have heard it frequently advocated, that a 
reduction of the number of Masters in Ordinary 
in Chancery would be desirable, I however 
entertain quite a different opinion. On the 
contrary, 1 think a very considerable increase of 
their number would tend to facilitate and get 
through business. 

Their chief clerks are very handsomely paid, 
that is 1,000/. a- year, just on a par with the 
judges of the (kmuty Courts, — 1 mean as to 
salary. I doubt, however, whether the clerks 
do not, in fact, Ijy ropy ’-money ^ realise half as 
nnieh more; at all events, the sulqect is worth 
investigation, as I see no reason why the 
poor copyist should he jjaid Id. ]>cr folio, when, 
three times that amount is charged to the so- 
licitor. 

An Old Practitioner. 


SrAMPS ON COPYHOl.D CONVEY. 
ANCES. 

In reference to the observations in the No, 
of 30th September, on this subject, and con- 
sidering the act 4 & 5 Viet. c. 35, 1 think it is 
manifest, that in all cases in which a lord or 
steward admits a tenant out of Court, that such 
admission should be previously prepared in 
form and signed l)y the tenant and steward. 
It is obviously the intention of the legislature 
to affix the stamp on the admission, with a view 
to prevent fraud, and not on the memorandum 
of admission, the latter of which it would be 
equally improper, either to stamp or to enter 
on the Rolls. 

Tlie Court Rolls should be a Jiteral transcript 
of the admission, with a short memorandum 
preceding it, stating that it took place out of- 
Courf under the act. 

I subjoin the form of such a memorandum^ 
and which has been adopted by stewards of 
great experience, 

Civis, 

.....MM • 

Manor of I Be it known that 
in*the > a tenant of 

County of Surrey. ) 

this manor having on the day 

of 184 , made a surrender out 

of Court, to the use of and his 

heirs ; the duly stamped memorandum of such 
surrender made and signed at the time on which 
the same purports to have been, is now forth- 
with entered word for word in this book» con- 
taining the Court rolls of the said manor, pur-* 
suant to the clause 89 in that behalf contained 
in the statute made in the session held in the 
4th and 6th years of the reign of Queen Viet, 
c. 35, as follows, (that U to say,) 
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ArrORNEYS TO BE ADMITTED. 

Michaelmas Term, 1848. 
[Concluded from our last Number, p.469, ante.] 


Clerks* Names and Residence. To tohom Articled, Assigned, ^c. 

Lowndes, Edward Spencer, Liverpool ; Doughty- 
street ; Keppel-street *, and Upper Albany* 

street William Gandy Bateson, Liverpool 

Lewiii, Spencer Robert, Duke-street, Portland- 

place Henry Lewin, St. IVlurtinVplace 

Lowe, Thomas Frederic, 32, Store-street ; War- 
rington William Beaumont, Warrington 

Lucas, Colston, 3, Fig-tree-court ; Long Ashton . Henry Abbot, Long Ashton 

Lawson, John Muir, 2, Montague-street, Russell- John Nicboletts, South Petherton; Henry Hill,. 

square ; and South Pethertori , , , Great J/unes-street * 

Looker, John Billingsley, 82, Farringdon-street . John Looker, Oxford 

Ley, William Merriman, Bishop’s Stortlbrd . . John Baron Bow ker. Bishop's Stortford 

Lightfoot, Alfred, 8, Claremont-terrace, New-road . James Peachy, Salisbury-square 

Loaden, George, 28, Bedford- place . , . William ‘Loaden, Bedforil- place 

Langdon, William Spicer, Crew’kerne ,• . . William Sparks. Crewkenie 

Little, George Hutchinson, Morniiigton Crescent . D. Gray, l^incoln’s-inn-lields ; C. Clarke, Lincohi's- 

inii-helds; J. Woodcock, Lincoln’s-inii-helda 

Maddock, Charles, 59, Lincoln*s-inn-helds; Bruns- 
wick-row ....... Alfred Bell, Lincoln's-inn-fields 

Marcon, Andrew, StafFord-place, Pimlico j Bath . Robert Crutwell. Bath 

Morris, John Weston, Lower Clapton . . . Messrs. Morris, Stone, and Townson, Moorgate- 

street- chambers 

Middleton, Williutn Tym, Stone .... John Tym Middleton, Stone 
Merriman, George Frederick, St. PauFs-place, 

Clapbam . . , , . . ^ Benjamin Field, Lincoln’s-inn-fields 

Mason, Joseph, York , . , . . , William Jackman, York 

Marshall, John Thomas, Beckenham ; and South* H . E. Stables, Copthull-court ; R. Gadsden, Bed- 
umpton-street, Strand - • . . . ford-row 

Noble, Thomas Shepherd, Everett-street, Russell- Robert Henry Anderson, York ; Charles Lover, 
square j and York • . . . . King's-road, Bodford-row 

Nelson, Thomas James, 24, Finsbury-circus . . William Lowless, Hatton->court, Threadueedle-st. 

Nicholson, Frederick William, 10, Park-road, Richard liutchihsou Netlleship, 15, Cliffbrd's-inn ; 

Clapham-road ; and Upper Kennington-lane . Alfred Jdnes, Sise-lane 
Norton, John, jun., Bloomsbury-street, Bedford- 

square ; Brecknock-crescent .... Thomas Pinchard, Wolverhampton 
Owen, Thomas, 47, Walcot-square, Lambeth . . William Jones, St. Mildred's-court 

Oates, Joseph Henry, jun., 4, Pelham-villas, 

Brompton; Leeds; and Milman-street . , W. L. Ford, Leeds 

Phillips, George, 36, Grove-place, Brompton ; 

Guildford-street ; Wem ; and ShifFnal . . Henry John Barker, Wein 

PeVkins, Richard Wicksted, 2, Charles-street, 

Gibson-square ; and Warrington . . . Joseph WagstafF, Warrington 

Poole, Edward, Kenilworth ; and Margaret-street, 

Cavendish-lquare . ..... William Savage Poole, Kenilworth 

Parson^ Joseph William, Balham-hill, near Clap- 

ham ; and Pancras-laiie ..... Alfred Thomas Israel Baker, Pancraa-lane 
Palmer, Charles Edward, 23, Wakeheid-street, 

Regent’s-square ; and Doncaster ... . William Palmer, Doncaster 

Parker, Thomas, Blackburn ; and Kingsland-road • Peter Elliugtborpe, Blackburn 
Pickett, Henry, IS, W arwick-court ; and Chapel- 

street, Bedford-row ..... Broome Pinniger, Newbury 
Phillips, Thomas, jun., *20, Featherstone-build- 

ings ; and Plymouth Thomas Phillips, sen., Plymouth 

Payne, George, Hadleigh . - . . ♦ . Henry Offbrd, Uadleigh ; John Frederick Robinson,. 

Hadleigh 

Perry, John Connorton, 2, Somerset-place, Cam- • 

berwell ; and Bland ford-terrace, Bermondsey . Abraham Cutto, Bark-street, Southwark 
* Walter, 23, W anon -street, Pentonville • E. B. Garet', Soutbampton-buildings ; P. Simpsbn,. 

^ Bedford-row 

Prescott, George William, 33, Charlotte-street, Thomas Mortimer Cleoburey, 301, SackviUe-street^ 
Piccadilly . 


This spplioaliion is ia the Common Pleas. 
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Robinson, Alfred Murray, 17 , Orchard -street, 

. Portman-square 

Rowley, L. Pemberton, 14, Alfred-street ; £dg«> 

• baston 

• Rogers, Arundel, 24, Great James-street, Bedford- 

; Reading 

Robinson, George, OIney . . . . • 

Russell, James, 23, Mar tinV lane, Cannon-street . 
Ray, Henry Carpenter, Iron Acton ; 61, Upper 

Brooke-street 

Rolt, Daniel Brunsdon, 3, Lower Calthorpe-sireet 
Strong, Sydney Gore Robert, 49, Jermyn- street ; 

Myland, Colchester ; Great Portland-street • 
Sykes, Thomas, 6, liungerford-street. Strand ; 

Sheffield . . . .1 

Sharpe, Gillies Payne, 59, LincolnVirm-iield's ; 

Wim pole-street 

Smith, George Moore, 2^, Webb’s County-terrace ; 

Whittlesey 

Stark, Alescander, 21, Spencer-street, Northarnp- 

ton-square . . ' 

Sheffield, William, Mare- street, Hackney 
Stokes, John William Noble, 1, Danvers-street, 

Chelsea 

Sheard, Henry, 33, Pombroke-square, Kensington . 
Shelly, Kdward Henry, 13, Park-place- villas, 

Maida-hill ; Beccles 

Smith, Charles, 8, Hackney-grove, Hackney • 

Shuttleworth, Fauconberg, Tottenham-green . 
Senior, Thomas, Wakefield . . . . • 

Stark, Robert AJozley, 8, Plalli ford-street, Isling- 
ton ; and Wakefield . . . . . 

Saunders, T. J. Goulding, 20, Ely-place ; West 
Lodge, Hammersmith ..... 
Sawbridge, Charles, 17, Lower Park-street, Is- 
lington • 

Savage, Robert, jun., 1 1, Montague-place, Russell- 
square ....... 

Thursfield, John Hunt, 5, St. James Vterraco, 
Camden- town ; Wednesbury 
Tomlin, George Taddy, 36, Sidmouth-street, 
Kegent’s-square ; Canterbury 
Toynbee, Samuel, 26, Albert-street, Regent’s- 
park ; Bostoh . . . . . . 

Taylor, Richard James, 35, Poultry ; and Dorstin- 
house, near Leominster • . . . 

Turner, Jas. Augustus, 37, Queen-square; and 
Staplegrove ... . . . 

Tylee, Henry, 14, Kssex-street, Strand; and 
Southampton •..«.< 
Thornton, Henry Australia, 3, Southampton-place, 
Camberwell • • * * • • • 

Townson, John, 4, Great Percy-street, Pentonville; 

and Kirkby Lonsdale 

Tomkin, Alfred Royce, 2, RegentVplace, West, 
Regent’s-square ; Ipswich . . . 

Tilsley, Edward Hugh, Vassal-road, Brixton 
Vallotton, Theodore James, 2, Hyde-park-gate, 
Kensington-gore • • • . • « 

Varley, Alphonso Rowland, 8, Buckingham-street, 
Strand ; Snaresbrook • « . . . 

Walters, Laundy, Tottenham . < 

Ward, Frank Cavendish, 22, Newland-street, 
Euston- square ; Colesbill-street, Pimlico 
Williams, George, Bristol . . . . . 

Wilson, Thomas, Maida Hill, W est . . , 

WrigRt, Joseph, Doncaster « • * 

Warren, Robert, jun., 87, Gloucester-place, Fort* 
man-square . • » • . * « 

Williamson, J ames, jun., 39,. Huiiter*street> Bruns* 
wick-square . . . . - 

Wallis, John Chapman, 2, King-street, Portman- 
square; Bristol ••••*• 


Alfred Robinson, 17, Orchard-street. 

John Rawlins, Birmingham 

Thomas Rogers, jun., Reading ; William Kingdon, 
Bedford-row 
John Garrard, OIney 
Robert Russell, 23, Martin’s-lane 

Henry Ray. Bristol 

E. W. Field, Bedford-row 

Frederic Page Keeling. Colcliester ; Keith Barnes, 
Spring-gardens 

George Mathowinan Jervis, Sheffield 
Sainugl Steward, 59, Lincoln*s-inn-iields 
John Peed, Whittlesey 

Willmm Galsworthy, Poultry; Nicholas Bennett, 
Fu rnival’s-inn 

Isaac Sheffielil, Old Broad-street 

Charles Buck, Preston ; William Dickson, Preston 
Thomas Parker, St. Paiirs-churchyard 

Mcissrs. Bohuu aiul Kix, Beccles 
Thomas Bentley Hudson, Finsbury-j)lace, South 
'riiomas Baker, 34, I.ime-street 

G. A. Crowder, Colemari-street 
Henry Brown, Wakefield 

J. M. Janson, 'Wakefield. 

Thomas Saunders, Guildhall 

John Watson, jun., Ilenrietta-street ; J, Watson, 
Wood-street 

F. Broderip, New -square, Lincoln’s-inii 
Charles Hunt, Wednesbury 

George Farley, Canterbury 

John Boyfield Millington, Boston 
Edward Pritchard, Hereford; J%mes Robinson, 
Queen’s-street-plac© 

Abraham Turner, Taunton ; T. H. Strangways, 
King\s-road 

H. W. MoberJy, Southampton 

G. A. Crawley, Whitehull-place 

Thomas Eastham, Kirkby Lonsdale 

George Josselyn, Ipswich 
Thomas Bristow Young, New-inn 

Francis Philip Hooper, Sackville-street 
Matthew Dawes, BoUon-le-Moors; Charles Fletcher 
Skirrow, Bedford-row 
Stephen Walters, BasinghallUttreefc 
Peter Haydock, Preston ; Robert George Clarke, 
Craven-street 
Edward Clark, Bristol 

Joseph Briggs Dickson, Preston; Thomas Wright 
Nelson, Gresbam-place 
Thomas Blackwell Mason, Doncaster 

William Mark Fladgate, 43, Craven-street 

James Williamson, 10, Great James •street 

BrtN^e totih, Bristol 
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Watkins, Thomas l’o«'aII, J9, Ilarpur-stroet ; 

Worcost^M* . . , . . . . 

Wliito, Alexander Millor, Clapham; l5rompton ; 
(k)!cl.n*st<‘r 

Woodley, (’fjarlos Ilonry, Bcclford-row ; 

'r<‘i^‘;nmoiitli . . . . • . 

Warrall, Krank, 41 , Groat Jumes-street ; GleqgalT 
grove ; and Bornurd-streot . . . . 

Added to the lAst pursuant 

IJenriet, William, Chapod-en-Je-Frith ; and 

I'Vlanchester . . . , . . . 

Gni^ebrook, llenrv Goodwin, Chertsey 
Harrison, Kdwin Albert, Trafa) gar-terrace ; and 
7 ik IJl, lUenbeim-terrace, ! )<? Beauvoir-square . 
Jlicks, WiHiaui, 14 , BecU'ord-streer ; and Mortford . 
Nisbetr, Archibald, West Ibixton . ,• 

Piper, George Harry, Ledbnry , , . . 

llhodes, Frederick Jackson, iNIurket llasen . 
Stevenson, Anthony, 19. Fssex-streot, Strand 
Tucker, William Owen John, Leyton, Essex 
Warner, (Jhailos, 1, Lower Galthorp-stroel, Ilcd- 
lion-S(juar(^ ; andOdiham , . . * 

AVarner, William Tlurding, 7, Millman-street, Bed- 
Ibrd-row ; Clapton ; and C9a])hain . 
Winterbottoin, Lindsey W,, Cirencester; and 
4'ewksbury 


Charles Bedford, Worcester 
Henry Griffin Dean, Colchester 
John Wbidborne, Teignmouth 
J. R. Rush, 18 , Austin-Friars 
to Judges^ Order* 

W. Rennet, Chapol-en-lo- Frith ; C. H. Wood, 
Manchester 

D. Graze brook, Chertsey 

Alexander Harrison, Birmingham 
Philip liOngrnore, llertford 
Thomas (iraham, Mitre-court-chambers 
Thomas Jones, Ledbury 
Thomas Rhodes, Market Rasen 
G. K. Pollock, F^sseX'Stroftt 
W’^. O. Tucker/rhreadiieedle-streot 
George Lamb, Basingstoke and Udiham ; William 
Phelps, Red-lion-s(|unre 

IT. J. Harvey, Bath •, G. Dawes, Angel-court 

R. MuUings, Cirencester 


RECENT DECISIONS IN THE SUPERIOR COURTS, 

REPORTED BY BAKUISTERS OF THE SEVERAL COURTS. 


(l0UVt. 

Yeursley v. Budgett. June IG, 184 S, j 
PRO CONFESSO. 

Upon an application for an order to take a 
bill pro confesso, the Court requires ctn^ 
dence of due diligence in the execution of\ 
the writ of attachment^ as well as a return 
of non est inventus. 

In tills cause Mr. Spurrier moved that the 
bill might be taken pro ennfesso, iijion affidavits 
which stilted the facts of an attachment against 
the defendant having been issued and placed in 
the hands of the sheriff's officer, and of a return 
of non est ini^entns. 

Lord Langdale, however, refused to make | 
the order without the production of an affidavit 
by the officer charged with the execution of 
tne attachment, deposing that he had used due 
diligence in endeavouring to execute it. 

Smith V. OUvS, August 9» 1848. 

CONFIRMATION OP REPORT,— CONSENT. 

Where all parties are sui juris, a report may 
be confirmed hy coment^ and payment of 
legacies ordered. 

In this cause, the parties being all sui juris. 
Lord Langdale, upon the application of Mr. 
Forster, allowed the report to be confirmed by 
consent, in every respect except as to three 
legacies, as to which exceptions bjad been 


taken, and an order to be made for the pay- 
ment of the other lega<*ies, as to which no ex- 
ceptions were taken, upon an affidavit that the 
“ill ins paid were the same as were reported to 
he due. 


TrJictsiirftanfdlor of Iffttglanh. 
Pritchard v. Murray, July 13, 1848. 

ANSWER. EXCEPTIONS FOR INSUFFI- 
CIENCY. GENERAL ACCOUNT OF ASSETS. 

In a suit against an assurance company 
by a party entitled to certain policies, 
and who claimed a lien on the funds of the 
company in respect of other policies, the 
company having paid the amount on the 
policies due, ana by their answer denied 
that the plantiff had any Uen in respect of 
others, at the same time stating their funds 
were ample to pay all liabilities: Held, 
that th 0 plaintiff was not entitled to call 
for a general account of the assets of the 
company, 

A BILL was filed by the representative of a 
person who had effected two policies of assur- 
ance on his life, in the National Union Assins 
ance Company for 2,0001^ and 1,000/., for the 
purpose of obtaining payment of the amount. 
The company at first refused to pay, but sub- 
sequently did so. The bill also alleged that 
there were other policies effected by the de- 
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ceased, and it sought a discovery of them, 
claimijig at the same time a lien upon the funds 
of the company in respect of them, alleging 
also, that various improper investments had 
been made of the funds of the company, and 
insisting upon a full, true, and particular ac- 
count of the assets of the company. The de- 
fendants by their answer denied that any other 
policies bad been effected by the deceased, they 
declared that they then had and always had 
had sufficient assets to answer any demands 
which might be made upon them, and they re- 
fused to give an account of their assets. Ex- 
ceptions were taken to the answer by reason of 
the refusal on the part of the defendants to give 
an account. The Master overruled the excep- 
tions, and the case now came on on excep- 
tions to the Master’s report. 

Mr. Terr(dl, for the exceptions, contended, 
that as the plaintiff claimed a specific lien on 
the funds of the company, he was entitled to 
have an account of such funds. Jn an ordi- 
nary administration suit, a legatee, for instance, 
could not call for an account where sufficient 
assets were admitted by the answer ; but this 
differed from the ordinary case, inasmuch as 
the plaintiff sued on his own account alone, 
and moreover was driven into equity, being 
precluded from suing the directors personally 
at law, by reason of the terms of the policies. 

Mr. James, contra, went on the general pro- 
position, that where assets were admitted it 
was unnecessary to set out an account. Mit- 
ford’s Pleading, 4tli e(^t. p. 312. If the plain- 
tiff claimed a specific lien on the funds of the 
company, why were not all the other holders 
of policies made parties ? 1st vol. Daniel Chan. 
Prac. p. 252. 

Thii Vice-Chnncellor said, he; thought the 
proceedings in a case where a bill nvas filed by 
a legatee \vl;re completely conclusive of the 
proceedings in the present case ; and that there 
was no necessity for the defendants to give the 
account required. The ordinary remedy in a 
suit by a legatee was a motion to have the 
money paid into Court ; that remedy he could 
not give in the present case, because from the 
answer it appeared that whatever was due had 
been paid; he should therefore overrule the 
exceptions with costs. 

!Utcv*CbancvIl0r Stnigljt aSrucc* . 

(In Bankruptcy). 

Exparte Reid, re Buckland, Wednesday, 
Mays, 1848. 

EOUITABLE MORTGAGE. LrEASE. — PRI- 

ORITY OF INCUMBRANCE. 

A. B., the (mner of an agreement for a lease, 
deposited it with C. D. as a security, and 
afterwards obtained from the lessor a lease 
m somewhat different te'fsns from those in 
the agreement. Upon the lease being 
grant^, A. B. deposited the same with the 
lessor as a seeurity, and shortly afterwards, \ 
under a false pretence, obtained possession ' 
of the lease, handed it over to £. F. as - 


a security. E. F., upon receiving from 
C. V. the money due to him, gave the lease 
to C. D. A. B. became bankrupt • Held, 
that the lessor had the 'prior charge upon 
the lease, and that C. D., by meam of the 
deposit of that agreement, had a lien on the 
^ease, notwithstanding the variations. 

The ])etiti(>riers in this case were Reid & Co., 
the brewers, and they claimed to he equitable 
mortgagees of two j)ul)lic-houses of whi(;h the 
bankrupt was lessee. By an agreement, dated 
the Mtli of Septemoer, 1840, Mr. Tyler con- 
tracted to grant a lease of the British Queen 
public-house to the bankrupt, who, on his 
part, agreed to pay an annual rent of 154/., and 
to pay Tyler 500/. within three months after a 
license should be obtained for the house. 
This agreement was, on the 1 9th of October, 
1846, deposited by the bankrupt with the pe- 
titioners, Messrs. Reid & Co., as a security for 
their advances to him. In August, 1847, the 
bankrupt requested Tyler to grant him the 
lease, without alluding to the payment of the 
500/. preiniiun, as the insertion of such astipu- 
lation might prevent him from obtaining a 
licence for the public-house. Ty^^** accordingly, 
by arrangement, granted a lease to the bank- 
rupt of more ground for a larger term, and at 
a higher rent than had been originally con- 
tracted for, and the bankrupt deposited this 
lease with 'Fy^er as a security for the 500/., at 
the same time giving his bond for that amount. 
In September, 1847, the bankrn])t ap])lied to 
Tyler’s solicitor to lend him the lease for the 
purpose of producing it to the magistrates and 
o|>taining the licence ; and on his signing a 
meraorandum undertaking to return it on de- 
mand, the bankrupt was permitted to take the 
lease. The bankrupt tlien deposited the lease 
with a person of the name of Walker, as a se- 
curity for 73/. Walker subsequently, by the 
direction of the bankrupt, handed over the 
lease to the petitioners, they* paying him the 
73/., and retaining the lease as part of their 
security. 

Tne question argued on the petition was. as 
to the priority of incumbrance between Mr. 
Tyler and the petitioners. 

Mr. Swansion and Mr. Jackson appeared for 
the petitioners, and Mr. Russejl, Mr. Bacon, 
Mr. Kenyon Parker, Mr. Matins, and Mr, 
Steere, for the respondents. • 

His Honour said, he was of opinion that the 
petitioners* security must be postponed to Mr. 
Tyler’s. The lease had been obtained from 
Mr. Tyler*8 custody under a false pretence, 
neither Mr. Tyler nor hie solicitor intending to 
enable the bankrupt to commit a fraud. Ineir 
permitting the bankrupt to have the lease 
under such circumstances would not postpone 
Mr. Tyler’s claim. The petitioners acquired 
by the deposit of the agreement a lien on the 
lease when granted, and he did not think the 
variations between the lease and the agreement 
sufficient to displace theit elahn, so far as re- 
garded the particukra to which the agreement 
extended. 
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Court of €tu$en*^ Senc^. 

(Before the Four Judges.) 

Westawaj/ v. Frost, Trinity Term, 1848* 

ATTORNEY. — ACTION ON THE CASE. — - 
PLEADING. 

An allegation in a declaration that C^D., 
an attorney, without the authority of M, B., 
entered an appearance for him, and took 
upon himself to defend an action brought 
against A, B., and that judgment and exe- 
cution followed, and that A. B. was thereby 
injured in his credit and character, is bad, 
as not disclosing a legal came of action. 
This was an action against an attorney, to 
recover from him compensation for damages, 
whicli it was alleged his unauthorised interfer- 
ence in an action brought against Westaway 
had occasioned to that person. The declaration, 
which was in case, stated that Frost was an at- 
torney, and that an action had been brought in 
the Court of Exchequer, against Westaway, by 
one Dyer; that Westaway did not intend to 
defend the same, nor had Frost been retained 
by Westaway to defend it ; but that Frost being 
such attorney as aforesaid, and contriving, &c., 
did wrongfully, and without the consent, au- 
thority, or retainer of Westaway, and without 
any just or reasonable cause, enter an appear- 
ance for Westaway, and without Westa way’s 
consent, authority, or retainer, take on himself 
to manage the defence of the said action, and 
that such proceedings, &c. ; that afterwards, 
&c., it was adjudged by the said Court of Ex- 
chequer, that Dyer should recover 83/. 9-^,, and 
thereupon execution was afterwards issued, and 
Westaway was obliged to pay the sum so re- 
covered, with 9/. 8s, 6d, costs, and that West- 
away, by reason of the premises, was thereby 
then greatly injured in his credit and character, 
&c., and put to great Igms, &c,, to his damage, 
&c. The defendant pleaded — l,st, not guilty ; | 
and 2ndly, that the defendant was retained and 
employed by the plaintiff. The cause was tried 
in Devonshire before Mr. Justice Wightman, 
when a verdict was returned for the plaintiff 
for 93/. 186\ a rule was afterwards obtained 
to arrest the judgment, on the ground that the 
declaration did not disclose any legal cause of 
action, or show that the plaintiff had sustained 
damage from tne act of the defendant, 

Mr. Greenwood showed cause. The plaintiff 
is entitled here to recover damages, and his 
title to them is sufficiently set forth on the face 
of the declaration. If damages might have 
been occasioned to the plaintiff from the de- 
fendant undertaking without authority to act 
for him, the Court will, after verdict, presume 
that such damage was so occasioned. MarzetH 
v. Williams,*^ shows that such an action as the 
present may be maintained, though no actual 
damage is sustained. The observations of Mr. 
J ustice I'aunton are strong on that point. Bryce 
V* Belcher^ shows, that in an action of tins 
sort it is not necessary to explain the exact cir- 
cumstances which occasioned the injury,' a^d 
to develop the course through which they 6c- 

1 Barn. & Ad, 415. 3 Com. B. Rep. 58. 


casioned it. In Comyn’s Dige&V is said 
that the action will lie in all cases wbei^ man 
has sustained a temporal loss or damage uy the 
wrong of another. That is exactly the case* 
here. The act of the defendant was wholly 
without authority and wrongful, and the plain- 
tiff having suffered damages thereby, is entitled 
to compensation. [Mr. Justice Patteson, But 
admitting that principle, where is the averment 
here, which shows that the plaintiff did suffer 
damage through the wrongful act of the de- 
fendant ?] The declaration sets forth the cir- 
cumstances, the acting without authority in de- 
fending an action, wliereby costs must neces- 
sarily be incurred, was a wrongful act, for which 
the plaintiff is entitled to recover. But sup- 
posing the averment of the cause of action to 
I be insufficient in showing exactly how the da- 
I mages came to arise from this act of the de- 
I fendant, if there is a good cause of action, 
though it may not be shown with i)roper tech- 
nicality, its defectiveness will be cured by ver- 
dict ; Hiphins v. Stevens,"^ In that case, which 
was an action of debt for rent, where there 
I had been a lease to the defendant by A,, and a 
1 subsequent grant of the reversion by him to the 
plaintiff, there was no allegation of an attorn- 
ment under the reversion. After verdict there 
was a motion in arrest of judgment, and the 
declaration was held good after verdict, for that 
it must then be inferred that everything neces- 
sary had been perfected. [Mr, Justice Patte* 

[ son. You can never make me think that by a 
third party entering an appearance for a man, 
the probability of a juc!|^ment against him is 
increased beyond what it would have been had 
the plaintiff in the action entered the appearance 
for him, and the plaintiff was entitled to enter 
an appearance for him.] That is not necessary 
here. The wrong consisted of the act of de- 
fending the action without authority, and there 
is the positive averment here, that the defend- 
ant did so, and that Westaway did not intend 
to defend the action. [Mr. Justice Patteson, 
But nothing is said in this declaration beyond 
the allegation, that the defendant entered an 
appearance. Nothing is said about the plead- 
ing, otherwise if; might perhaps be shown that 
the pleading did injure the plaintiff’s credit 
and character.] To assume to act for another 
without his authority is itself a wrongful act, 
and the law will not assume that a wrongful 
act can be done without injury. If damage 
might by possibility have followed from the act 
of the defendant, then after verdict it will be 
assumed to have followed. Hall v. Marshall,^ 

Mr, M. Smith was not called upon to sup- 
port the rule. 

Lord Denman, C. J. I am glad that the 
question has been fuUv discussed, but I can 
have no doubt that on tne declaration as it now 
stands, this action is not maintainable. Tlmugh 
the defendant ha(^ been guilty of an illaudable 
proceeding, a little tnore is wanting in the de- 
elamtion, to shbw that he has thereby subjected 
hi^^lf to d^ages. ; ,'fhem can be no doubt 

^ Tit. Aetiou bli the ease, A. 

^ Sir T. Raym, 487. ® Cro. Car. 497. 
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that this declaration is bad. The act of enter, 
ing the ^pearance is charged as the wrongful 
cause of damage, but to enter an appearance is 
not necessarily a cause of injury to the charac- 
ter and credit of a party, and this declaration 
does not show how in this instance it became 
so. The rule must be absolute. 

Mr, Justice Patteson. There is nothing in 
the declaration which approaches to a good al- 
legation of legal damage, I cannot understand 
any part of it which bears that character. It 
states the entry of an appearance by the defend- 
ant for the plaintiff, and that execution and 
judgment thereafter followed ; and it goes on to 
say in general terms, that “ by reason of the 
premises’’ the plaintiff was injured in his credit 
and character. But it is not shown how this 
injury occurred through entering an appear- 
ance, and that act alone is not of itself and 
necessarily a cause of such injury. Rule absolute. 


C0urt 0 f ffiyebequer. 

May y.Seyler, June 12 & 14, 1848. 

PLEADING. — BILL OF EXCHANGE. CON- 

SIDERATION. 

To an action on a promissort/ note the defend^ 
ant pleaded no consideration to himself or 
his indorsee [who indorsed to the plaintiff,) 
Replication, there was consideration : Held, 
upon demurrer, that the replication was 
good, and that it was not necessary to aver 
to whom the consideration ivas given, 

DEMURRBit. Declaration upon a promis- 
sory note by indorsee against indorser. Plea, 
that the note was indorsed by defendant, and 
by him delivered so indorsed to G. D. Papa- 
nicholas, and by him received upon the under- 
standing that it should be negotiated for the 
purpose of taking up a certain bill qf exchange ; 
that G. D. did not take up the said bill 
with the said note, but circulated it for another 
and different purpose, &c. ; and that there was 
no value or consideration from the plaintiff to 
the defendant, or to the said G, D, P. for his 
indorsement of the said note, except, &c., or 
for the delivery, &c. Replication, that there 
was good value and consideration for the hold- 
ing of the said note by the plahitiff’. To this 
replication the defendant demurred, upon the 
grounds that it did not traverse the plea, and 
that it was uncertain to whom the considera- 
tion was given. 

Phipson, in support of the demurrer. The 
replication should state expressly to whom the 
consideration was given. As the issue stands, 
the defendant might be taken by surprise at 
the trial by the plaintiff proving some con- 
sideration given to a stranger to the bill. It 
may be that some consideration was given to a 
third person at the desire of Papanicholas, who 
indorsed the note. We have no means of 
knowing from whom the plaintiff took the bill, 
or under what circumstaneds. Und?r tbis 
issue the defendant has no mems, of 
any xnatter of fraud pr stealing m the\bpt,e 
whieh may have takeb^lace. The plaintiff 
ought to have said that m received the note 


from A. J9., who was the lawful owner, and 
that he gave him value. Then the question 
might have been raised, whether he was the 
la>!^ul owner, and whether’ consideration was 
so given for the note. The whole transaction 
was within the knowlec^e of the plaintiff, and 
not of the defendant. He referred to Arhmin 
V. Anderson, J ft. B. 49S. 

Martin, contrk. The replication was clearly 
good upon the very case of Arhouin v. Ander^ 
son: there Wightman, J.,' said: — ‘‘The plea 
would be bad on special demurrer ; and I have 
great doubt whether it would not be so on 
general demurrer likewise ; for it is not incon- 
sistent with the facts stated that the plaintiff 
may have given good consideration. At all 
events the replication is good in confession and 
avoidance. Here it was sufficient that the 
plaintiff traversed a material allegation in the 
plea. [Alderson, B. If you strike out the 
last averment, the plea is a bad plea, and may 
you not traverse that which makes it a gooa 
plea in the words of the plea. TiiougU the 
replication is certainly open to this objection, 
that you might prove you had given value 
to Papanicholas, or to the defendant, or to a 
stranger.] [^Platt, B. Do you traverse the 
want of consideration with sufficient cer- 
tainty ?] We traverse it in the very words of 
the plea. Bennett v. Filkins, 1 Saund. 21, a; 
Hayman v. Gerrard, 1 Saund. 103, a ; IVake^ 
man v. Sutton, 2 Ad. & E. 7S ; Earl of Stirling 
V. Clayton, I C ^ M. 241. 

Phipson, in reply. The plea states there 
was no good and valid consideration to Papa- 
nicholas or the defendant for the holding of the 
said pote. The replication merely states there 
was good consideration, it does not state to 
whom. He cited Easton v. Pratchett, 1 C, M. 
& R. '798 ; and contended that if the plea was 
good, the replication w^s bad, because it did 
not entirely tmverse the material allegation. 
The c^eoi Aroouin Andersmn does not de- 
cide this point. 

Pollock, C. B., (June 14,) gave judgment. 
We think the replication good, and that the 
plaintiff is entitled to our judgment. We took 
time to consider whether the replication was 
bad as being too general. The case of The 
Earl of Stirling v. Clayton was referred to as 
establishing that when a mattef averred was 
denied on the part of the defendant, ar^i was 
traversed in the replication, the plaintifi must 
show something more than a mere traverse. 
1 ne difference between that case and this is, 
that in an action upon a bill of exchange, the 
law throws upon the defendant the onus of 
proving the want of consideration, except in 
cases wh^re the bill has been lost or stolen, 
when it may be that the onus is cast upon the 
plaintiff; therefore, as it is not incumbent* on 
the i^aiptiff to prove consideration, it is suffi- 
cient that be simply denies the want of it. We 
therefore think the j advent should be for the 
plainti^. ^ /fpe defendant^ however, to have 
leave tp TO 

'4(udg|]^ent leave to amend. 
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ffiouirt of Idanftruptcf * 

In re Saul. Tuesday, Sept. 26, 1 848, 

BANKRUPTS* RELEASE ACT. — CONSTRUC- 
TION. 

The power given to the Commissioners in 
Bankruptcy, under the stat. 11 12 Vict.l 

c. 86, is applicable only to two classes q/'j 
bankrupts .—Is/, those in prison when the 
Jiat issues: and 2ndlyy those who have 
been adjourned sine die, or whose certifi* 
cates ha'se been suspended or refused. 

A bankrupt who has passed his last examina^ 
tion, and has not yet applied for his certi- 
ficatc, is not within the meaning of the act. 

Application was made to Mr. Commissioner 
Holroyd, under the recent act, 11 & 12 Viet. c. 
86, to order the release of a bankrupt, named 
Saul, under the folio wiiiK circumstances. It 
appeared that the bankrupt came up for his 
last examiiiatiou on the 10th February, 1848, 
and havirif^ been unable to satisfy the commis- 
sioner as to certain property transferred to his 
relations, his examination was adjourned sine 
die. In tlie month of June last, Saul was ar- 
rested by a judgment creditor, who had not 
roved under the hat, and who still detained 
im in j)risf;n. On tlie 3rd of August last, the 
bankrupt came before the commissioner with 
amended accounts, and was allowed to pass his 
examination, the question as to his conduct in | 
resj)ect of the transfer of the property already 
alluded to, having been reserved for the certifi- 
cate meeting, which was fixed for the 4th Nov. 
next ; and f>n this occasion, the bankrupt ob- 
tained the usual order for j)rotection until the 
day appointed for the certificate meeting. It 
was now submitted, that the protection granted 
on 3rd August, havingj>een rendered inopera- 
tive by the circumstance that the bankrupt 
was previously taken in execution, the com- 
missioner hud authority to order his liberation, 
and would exerc‘ise it where an iudividufU cre- 
ditor incarcerated the bankrupt. In opposition 
to the application, it was contended, that the 


commtmioticr hatd no power to order the bank-^ 
discharge, and that if «tteh a power eotf- 
isted, it wAe ^cretionarf, and ought not to 
be eKerctsed in favour of a bankrupt, who luid . 
grossly misconducted himself as a trader. 

Mr. Commissioner Vhiroyd was clearly of 
opinion that he had no power to order the 
bankrupt's discharge in this case. The statute 
11 & 12 Viet. c. 86, was applicable to two 
classes of bankrupts. The first section con- 
templated the case of a bankrupt who was in 
prison at the time the fiat issued. It was 
deemed expedient that such bankrupt, upon 
his surrender, should be relieved from im- 
prisonment, in order that he might give his 
assistance to his creditors in making out Ws 
accounts and winding up his attairs. The first 
section, therefore, provided, that where a bank- 
rupt surrendered to his fiat and obtained pro- 
tection, if such person should be in prison at 
the time of his obtaining such protection,’* the 
Commissioner may order his release. The 
second class of bankrupts coiitcmplated by the 
act were those whose last exatni nations had 
' been adjourned sine die, or whose certificates 
I should be suspended or refused. These bank- 
' rupts might be relieved under the second 
section of tlie act, as soon as the Commissioner 
considered that the bankrupt had been suffi- 
ciently punished by imprisonment for his mis- 
conduct as a trader. The present applicant 
(-Saul) did not fall within either of the classes 
contemplated by the statute : he was not in 
prison at the time of his surrender, and he did 
I not now apply to the Court because his last 
1 examination was adjourned sine die, and he 
I had been sufficiently punished by imprison- 
I ment. There was no power, therefore,, to order 
I his immediate release ; but the power granted 
■ to a ComiTMssioner under the second section 
j was discretionary, and if such a power existed, 
j the present was not a case in which it could be 
I properly exercised, until the bankrupt's con- 
j duct had been fully considered, for which an 
i opportunity would arise when he came before 
j the Court for his certificate, 
j Application refused. 
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Construction of Statutes, pp. 332, 351. 

Law of Property and Conveyancing, p* 370- 
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of Action, pp. 393, 411. 

Pleadings, p. 430, 451.] 

AFFIDAVIT. 

1. Holding to laiL — ^An affidavit to hold to 
bail, which states thfit the defendant, before 
and at the time of the commencement of this 
suit was, and still is, justly and truly indebted 
to the deponent in \6oL for work done, and 
materials for the same provided, and goods 
manufactured and made by the deponent for 
the defendant, and at his request,’^ is bad. 
PotUifex V. De Maltzoff^ 1 Exch, II. 430. 

2. Filing, — Where a rule 7mi has been 
granted, one of the terms of which is, that 
affidavits in answer shall be filed before a cer- 
tain day, the Court will, upon reasonable 
ground being shown, extend the time within 
which the affidavits must be filed. Reg, v. 
Keen^ 4 1). & L, 622, 

3. Entitling, — A writ of summons was sued 
out against a defendant by the name of 
“ H. G.,” his real name being “ J, G/’ An 
appearance was entered by a person describing 
himself as “H. G.” On a motion by the 
plaintiff, whose name was Ji., to set aside the 
appearance so entered, the Court held the affi- 
davit to be properly entitled “ B, against J. G., 
sued by the name of Ji. G.’’ Belcher v. 
Goodered^ 4 D. & L. 814. 

4. Description of deponent. — Jurats — An 
affidavit will be rejected which does not con- 
tain the proper addresses of all the deponents. 
Where a rule has been obl-ained on sfh affidavit, 
the jurat of which is defective in not contain- 
ing the names of the respective (hiponents 
sworn, pursuant to the rules of this Court, 
Mich., 37 G. 3, and Trin., 1 G. 4, the Court 
will discharge the rule mth costs. Cuhbett v. 

16 M. & W. 409. 

Case cited in tlio judgmeiil: lllackwell v. Allen, 

r M. & W. 146 . 


them to be recrived and filed- In re Hannah 
Jane Page, 35 L. O, 346. 

I See Amendment, 1 j Bail, 

AMENDMEJrr. 

1. Affidavit, — In the writ and declaration, a 
cause was described as T. v. Sv & //.” The 
defendants appeared under that title, and 
pleaded to the declaration : Held, on motion to 
set aside a judgment signed for want of a re- 
joinder, that the affidavit, on which the rule to 
set aside the judgment was obtained, was in- 
correctly entitled 1\ v. S. & P. sued as H. 
and the Court refused to allow tlic affidavit to 
be re-sworn, or to post-date the rule. Tagg v. 
Simmonds, 4 D. & L. 582. 

2. Statute of himitations, — In order to save 
the Statute of Limitations, the Court amended 
a writ of summons, by describing the ])laintiflf? 
as assignees of a bankrupt, and the defendants 
as the registered officers of a banking co- 
partnership. Christie v. Bell, 4 1). & L. 6<)0. 

AVPKAHANCK. 

The Court will not allow an appearance to be 
entered for a cory)orate company upon affidavit 
that the writ was served on a clerk at the office 
of the company, and that it had come to the 
knowledge of the secretary. Walton v. l/ni- 
versal Salvage Company, 4 D. & L. 558. 

ARREST. 

1. Member of parliament, — ^The privilege of 
a member of parhament, from arrest on a ca, sa^ 
exists for 40 days before and 40^ay8 after a 
meeting of parliament. The rule of privilege 
is the same in the case of a dissolution as in 
that of a prorogation. Goudg v. Duncombe, 1 
Exch. K. 430. 

Case cited in the judgment : Earl of Athol v. Earl 
of Derby, 2 Lev. 72. ,, 

2. Privilege. — The Somerset Herald ” i» 
one of the Ciueen’s stu vauls in ordinary with 
fee, and therefore privileged from arrest. Dyer 
V. Disney, 4 1). & L. 698. 

3. Sunday , — A person may be arrested on a 
Sunday for any indictable offence. Rawlins v. 
Ellis, 16 M. & W. 172. 


5. Jurat. — Waiver. — If in the jurat of an 
affidavit accompanying a plea in abatement 
sworn before a commissioner, the words 

sworn before me*’ be omitted, and the 
plaintiff take further proceedings, he thereby 
wmves his right to judgment as for want of a 
plea. Graham v. Ingoulby, 35 L. O. 330. 

6. When an affidavit is sworn bv 
more than one deponent, the name of each 
deponent must be inserted in the jurat. Har- 
mon v. Thompson and Bryant, 35 L. O. 298. 

7. Sworn abroad* — Dffeciive jurat, — The 
role of Court of Michaelmas Term, 37 Geo. 3, 
as to the form of the jurat in affidavits, applies 
to affidavits sworn abroad. Where therefore 
there appeared in the jurat of affidavits sworn 
at Calcutta, an interlineatton, and the omission 
of the names of the d^nmits (there beiiig 
mere than oite>) the Court would not allow 


AUDITA UUfiRELA. 

In an audit^l querela, the Court granted a 
rule absolute for a supersedeas, togetlier with a 
venire facias. Giles v. Hull, 1 Exch. 11. 69 ; 
S. C. 5D. &L. 115. 

BAIL. 

Appeal to Court. — Affidavits. — It is allowable^ 
under i & 2 Viet. c. 110, ss. 3 and 6, where 
the defendant appeals to the Court against an 
order to hold to bail, to use affidavits in demal 
of the plaintiff’s cause of action. But the 
Court will not interfere unless it plainly appear 
that the plaintiff has no cause of action against 
the defendant. Pegler v, Hisiop, 1 Exch. R. 
437. 

See Affidavit^ 1. 

COGNOVIT* 

JuiymonU^Term* $ ftetier.— may 
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enter up judgment on a cognovit given before 
appearance, and upon which no step has been 
taken for more than a year, without first giving 
a term’s notice, or obtaining leave of the Court 
or a judges Thompson v. Langridge^ 1 Exch. 

R. 35 K 

DISTRINGAS. 

For a distringas to compel an appearance, it 
is sufficient if it appear that the calls were made 
at the defendant’s ]}lace of business, if his resi- 
dence is unknown. Barker Cnx, 1 Exch. 

It. 153. 

DE INJURIA. 

Tippling Act. — T>e injuria is a good replica- 
tion to a plea under the Tipiding Act, 24 G. 2, 
c. 40, R. 12. Lansdale v. Clarke, 5 D. & L. 
95. 

Caso cited in the judgment; Cow'por v, Garbctt, 
13 W. 33 ; 1 D. 6c L. 939. 

EJECTMENT. 

1 . Hushaml against wife. — The nominal 
plaintiff in ejectment may recover against a 
married woman who has entered into the com- 
mon covenant rule, though it appears on the 
trial that the lessor of the jdaintifl* is, and was 
at the time of the demise laid in the declaration, 
the defendant’s husband. Doe d. Mertgan v. 
Daly, 8 Q. 11. 934. 

2. Sennee — Attorney. — ^I’he Court requires 
the same strictness of service of a declaration 
in ejectment, where the tenant in possession is 
an attorney, ns in the case of any ordinary 
tenant. Doe d. Fowler v. Roe, 4 1). 6c L. 039. 

ELKGIT. 

A writ of clegit cannot be sued out for part 
of the sum recovered by a judgment, unless it 
shows on the face of it tnat the residue of the 
judgment has been satisfied nr otherwise dis- 
posed of. Sherwood v. Clark, 15 M, & W. 
704. 

Case cited in the judgment : Webber v, Hutch- 
ins, B M. Ac W. .319. 

ERROR. 

1. Writ. — A plaintiff’ having obtained a 
verdict, subject to a special case, (with liberty 
to turn the same into a special verdict,) had 
judgment on the special case. The defendants 
then brought a writ of error in the Exchequer 
Chamber, after which, on the 12th of August, 
1845, the plaintiff’ died. In Dec., 1845, the 
judgment below was affirmed. The defendants 
tlien brought a writ of error in the House of 
Lords, and assigned errors thereon, and on the 
Oth of March, 1846, petitioned the House of 
Lords that the executor of the deceased plain- 
tiff might be made a party to the wit of error. 
On the 1 Itli of May, the Lords ordered the 
record to be remitted to the Court of Exche- 
quer. On the 24th of August, the defendants 
again petitioned the House of Lords that the 
executor might be made a party to the ju(^- 
ment, hut no order was made thereon. On 
the 10th of November, the executor sued out a 
sei*fa> quareexecutionem non. The Court n 


used to stay the judgoient, hut ordered a stay 
f execution for six weeks, to enable the de- 
endants to sue out a writ of error in the House 
if Lords. Riddle y. Grantham CUnal Company^ 

D. & L. 555. 

2. Inferior Court. — Payment into Court. — 

^n writ of error on a judgment in an inferior 
Jourt, where the execution has been levied 
►efore the allowance of the writ, but not paid 
ver till after, this Court has no power to order 
he sum levied to he paid into tyourt, to abide 
he result of the writ of error. Spencer v. 
Haggiadur, 5 D. & L. 66. 

3. Inferior Court.— Irregularity.— h writ of 
error was directed to M. T. B., Esq., ‘^Recorder 
of the Court of Record of and for the borough 
of K.^* The return was made by M. T. JB., Esq., 

Judge of the Court of Record of the borough 
of K}' It appeared that the Court of Record 
of the borough of K. was an ancient Court of 
Record, and that the recorder acted as judge, 
under the 5 & 6 W. 4, c. 76, s. 118. On 
motion to quash the writ of error for irregu- 
larity, the Court allowed the plaintiffs to 
amend the writ of error by inserting the word 
“ Judge ” instead of “ Recorder.” Spencer v. 
Haggiadur, 5 D. & L. 68. 

4. Inferior Court Amendment of verdict 
Where the declaration contained two counts, 
one of which was bad, and the verdict in the 
Court below was taken generally for the plain- 
tiff’s : Held, that this Court had no power, after 
error brought^ to amend the verdict by confin- 
ing it to the sufficient count. Spencer v. 
Haggiadur, 5 D. & L. 68. 

EXECUTION. 

Bfect of Reg. Gen. Trin. 4 Fm/.— Since the 
General Rule, Trin., 4 Viet., when a judge 
certifies, under stat. 1 W. 4, c. 7j s. 2, for im- 
mediate execution, the plaintiff’ may sign judg- 
ment and take out execution, not only without 
a four day rule, but without delay. Alexander 
V. Williams, 8 Q. B. 931. 

HABEAS CORPUS. 

Custody of infant. — Power of attorney by 
parent abroad, — return having been made to 
a habeas corpus to bring a child of jniue years 
of age into this Court in order that it might be 
delivered over to the care of certain parties 
named in a power of attorney executed by the 
mother of the infant who was residing in India, 
and it appearing that the child was in the cus- 
tody of certain guardians appointed by its 
grandmother, who had left it certain property, 
and whom the mother had corresponded with, 
and to whom she had expressed her satisfac- 
tion at the way in which the child was treated, 
and it not appearing that the mother had ex.* 
pressed, or that there was reason for any dis- 
satisfaction at the way in which the child was 
brought up, this Court refused to make any 
order to change the custody of the infant. 
Bxparte Edward B. G, Preston, 35 L. O. 174. 

INFANT. 

Appearing by guardian.— An infant was ad* 
mitted to sue hv her father and next friend, on 
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a petition signed for her by the father, and on bers to set aside a verdict in a case tried before 
affidavit verifying the signature and stating that a sheriff is an irregularity not a nullity, and 
*the infant was only 21 months old, and unable therefore an application to discharge it, made 
tQ write or make her mark* . Eades v# Booth, after an interval of two terms is too late. Orgill 
8 a B. 718. V. Bell, 35 L. O. 267. 


INSPECTION. 

Bank books. — Transfer of stock. — Plaintiff, 
having been a holder of 3J per cent, stock, 
brought an action against the Bank of England 
for refusing to pay the dividends. The defend- 
ants pleaded, denying that plaintiff was the 
proprietor of the stock in manner and form, 
&c. : and their defence in fact was, that before 
the dividends became due, the stock had been 
transferred out of plaintiff's name. Issue 
being joined, and notice of trial given, the 
Court, on motion, made an order that the 
I>laintiff sliould be at liberty to inspect that par- 
ticular entry in the transfer book at the bank, 
which related to the transfer of the stock in 
question, but not any other part of the bank 
books. Foster v. Bank of England, 8 Q. B, 
689. 

IRREGULARITY. 

1. Warrant of attorney. — Judgment. — A war- 
rant of attorney, dated the 2r3th of May, 1842, 
authorized certain ,attorncys to appear as “ of 
Easter lerm last past, 'iVinity Term now next, 
or any otlier subsequent term,’’ and then ancl 
there to receive a declaration at the suit of,” 
&c., “ and thereupon to confess the said action 
or to Buifer judgment by nil dicit or otherwise,” 
&c. On the 27th of Nov. 1846, a judge’s order 
was obtained for leave to sign judgment, and 
judgment was accordingly signed on the follow- 
ing day ; Held, that the judgment was regularly 
signed in. pursuance of the authority by warrant 
of attorney ; notwithstanding the Reg. Gen. 
Hil. T. 4 W. 4, pt. ii. r. 3, requiring ,all judg- 
ments to be entered up of record of the day 
and month, whether in term or vacation, when 
signed.” Alcock v. Sutcliffe, 4 D. & L. 612. 

2. Judgment. — On the 1st of Dec. 1846, the 
defendant’s goods were seized and sold under 
aji.fa. issued on a judgment. On the Sth of 
Dec., a hat issued against the defendant ; on 
the 1 1th, an official assignee was appointed, and 
on the 4th of Jan., a creditor’s assignee. On 
the 11th of Jan,, the 1st day of Hilary Term, 
a rule was moved for to set aside the judgment 
and execution : Held, that at most it was only 
an irregularity that was complained of, and 
that the application was made too late. Alcock 
V. Sutcliffe, 4 D. & L. 612. 

3. Want of service. — rule to set aside the 
declaration and judgment signed thereon, and 
all subseuuent proceedings, and to discharge 
the defeiKiant out of custody, on the ground 
that the defendant has never been served with 
process in the action, must ask to set aside the 
appearance also ; unless it appear upon affida- 
vit th^t no appearance has in fact been entered. 

A party moving to set aside proceedings on 
the ground of irregularity, must ask to set aside 
the Ist proceeding, in which the irregularity 
occurs. Hardwick v. Wardle, 4 D. & L. 739, 

4. Nullity. order by a judge at chand- 


judge’s jurisdiction. 

1. Where a statute in general terms, and 
without any special limitation, either express or 
to be inferred from its terms, gives any power 
to one of the Superior Courts, that power may 
be exercised by a judge at chambers as the de- 
legate of the Court, Smeeton v. Collier, 1 
Exch, R, 457. 

2. A judge’s order to set aside an appearance 
is of no avail until served on the opposite jiarty, 
although the clerk of appearance has struck 
out the appearance in pursuance of that; order, 
Belcher v. Goodered,4: 1). & L. 814. 

3. Where a judge at chambers had dismissed 
a summons to strike out a count, the Court will 
not interfere. Slack v. Clifton, 8 Q. B. .524. 

JUDGMENT. 

1. Nunc pro tunc. — On an application to 
enter judgment nunc pro tunc, it appeared that 
the cause was tried in Dec,, 1845, and that the 
plaintiff tendered a bill of exceptions. It was 
settled and sealed in May, ISKJ, and the postea 
delivered to the defendants on the 3rd of June, 
1846. iS egociations were pending between the3 
parties as to the form in which the judgment 
should be entered, down to the 27th of Octo- 
ber following, when one of the defendants 
died : Held, that as the delay in signing judg- 
ment was not the delay of the Court, the ride 
could not be granted. Fishmongers^ Company 
V. Robertson, 4 D. & L. 656, 

2. Term^s notice. — Where a verdict has been 
pronounced, and more than four Terms are 

' allowed to elapse before judgment is signed, it 
is not necessary to give a Tl’crm’s notice before 
the latter step is taken. Newton v. Boodle, 1 
D. & L. 664. 

Cuae cited in the judgment: May v. Wooding, 
3 M. & S. 500. 

3. Jiidge^s order on allocatur for costs. — A 
judge's order under 6 &: 7 Viet. c. 73, s, 43, 
for entering up judgment for the amount of the 
Master’s allocatur, has the same» force as a 
rule of Court under the 1 & 2 Viet. c. 1 JO. 

Therefore, it is unnecessary to sue out a Writ 
and declaration by way of foundation for the 
judgment. Griffiths v. Hughes, 4 D. & L. 719. 

JUDGMENT OF NON PROS* 

1, After leave given to amend the declara- 
tion upon payment of costs, the defendant did 
not serve a rule to plead several matters, or 
produce to the Master the draft pleas as meant 
to be amended, with 6^, 8rf. costs for amend- 
ment. The plaintiff replied to tlie old pleas^ 
and made up and delivered the issue, with 
notice of trial, though the defendant was under 
terms to rejoin gratis. The delivery of the 
issue was set aside : h\xi held that, as no pro- 
duction of the intended new pleas took place 
on taidug the costs of amendment, the defend- 



496 


Analytieai IHyeH of Ciueo Chmi^ ofComu mm hum^ 


sntliAdiio righttofii^ Jiid|?mwitof no»j^ 
WKbhmortk v. IJa»e9t 16 M. i W. 440, 

9. When it ma^ he The defattdmt 

olitamed ati order for patticulare of the pkio* 
tiff's (IfTriand before declaration, with a stay oi 
proceeding*! until delivery; aod when two 
terms had elai>8ed without any delivery, he ob- 
tained an order to rescind nis former order, 
and demanded a declaration, and after four 
dftya signed judgtneni of non pros. On a 
motitm to set aside each judgment for irregu- 
larity : Held^ that the judgment wae rd|piiar. 
Johns V, Sanders, 35 L. O. 13. 

JUDGMENT AH IN CASE OF NONSUIT. | 

1. Where a town eause ia made a reinanet 
from one sitting to another, and there ie after- 
wards a default in proceeding to trial, the de- 
fendant may move for judgment as in case of a 
nonsuit. Lawes v. Bait, 4 D. & L. 559. 

2. A creditor's assignee, without the con- 
sent or knowledge of the official assignee, com- 
menced an action in their joint names for the 
recovery of a debt due to the bankrupt. As 
Boon as the official assignee was aware of it, he 
applied for and obtained a rule staying pro- 
ceedings until security was given him for 
costs. The defendant whs no party to that 
mie, but it was served upon him : Held, that 
the rule only restrained a voluntary proceeding 
by the plaintiffs: and that the defendant 
might, notwithstanding, move for judgment as 
in case of a nonsuit Lawes v. Boti, 4 I). Ik L. 
559. 

Case cited in the judgment ; Whitehead v. 
llughos, 2 C. 6c M. 3l9. 

3. AVhort^ a plaintiff had proceeded to trial 
on a defective notice of trial, and obtained a 
verdict, and the proceedings were afterwards 
set aside at the instance of the .defendant, on 
the ground of the defect in the notice, but the 
latter afterwards obtained a rule for judgment 
as in case of *a nonsuit, for not proceeding to 
trial pursuant to the notice, the (lourt dis- 
charged that rule, with costs. Larker v. 
Cerrito, \ D, & L. G7‘2. 

4. Peremptory undertaking, — Where a rule 
for judgment as in case of a nonsuit has been 
discharged u}>on the plaintiff’s giving a per- 
emptory undertaking, and the plaintiff never 
draws up the rule or fulfils his undertaking, it 
is not necessary in the (iueen's Bench Court, 
in order to entitle the defendant to judgment 
absolute us in case of a nonsuit, that he should 
draw iij) and serve the rule within the time 
limited by the i)erem])tory undertaking, J/aw- 
dells V. Ball, 5 D. & L. G2. 

6. An action of debt was brought in the joint 
names of the official and trade assignees of a 
bankrupt, but without the knowledge or con- 
sent of the former ; who, as soon as he was 
made acqufiinted with it, obtained a rule against 
bis co-plaintiff', to stay the proceedings until he 
gave security for the costs. The rule was made 
absolute, and served on the defendant in the 
action. The cause had stood for trial at the 
sittings in the same term, but had been made 
"a remanet to tVie sittings after term on the ap- 


plicalion of lite defendaiit, on Ao m of Ao 
aboeoeo of a matoriol witam. At the latter 
•it<aii|ra the record waa witkdnom : Held, tihat* 
tbo defendant was entitled to move lor judgmept 
as in case of a nonsuit. 

The Court will discharge a rule for judgment 
in case of i nonsuit, on a peremptory under- 
taking to try, given by one of the plaintiffs^ 
though the other protests against it. Lams r# 
Bdti, 16 M. & W. 362. 

6. Judgment as in case of a nonsuit may be 
moved for by one of several defendants, though 
the other defendants have moved for costs of the 
day for not proceeding to trial. Bridgeford t, 
W'treman, 16 M, & W. 439. 

7. Where in an action of trespass on the 
case one of two defendants suffers judgment by 
default, the other defendant is still entitled to 
judgment as in the case of a nonsuit for not 
proceeding to trial. Hadrick v. Helson and 
another, 34 L. O. 383. 

8. Where, in the Court of Queen's Bench, a 
rule for judgment as in case of a nonsuit has 
been discharged on a peremptory undertaking, 
it is incumbent on the plaintiff to draw up the 
rule and take notice of the condition upon 
which the rule which would otherwise have 
been made absolute was discharged. Where, 
therefore, a rule for judgment as in case of a 
nonsuit was discharged on a peremptory under- 
taking to try, and the plaintiff did not go to trial 
pursuant to his undertaking, upon which the 
defendant obtained a rule for judgment as in 
case of a nonsuit and signed judgment, the 
Court refused to set aside the judgment on the 
application of the plaintiff, on the ground that 
he had not been served with a copy of the rule 
discharging the rule for judgment as in case of 
a nonsuit on the perem|>tory undertaking in 
time to give notice of trial in time to comply 
with the undertaking. Semhl^, that the jirac- 
tice has been different in the Court of Common 
Pleas. Landells v. Ball, 35 L. O. 37* 

9. Death before issue joined^ Entering sug» 
gestion, — Where two out of four defendants 
had died before issue was joined in the action 
between them and the idaintiff, the other two 
surviving defendants, with whom issue has 
been joined,*^ cannot have a judgment as in case 
of a nonsuit, without a suggestion first appear- 
ing in some way on the roll of the proceedings 
of the death of the two co-defendants. Pink* 
hurst V. Sturck and three other defendants, 35 
L. O, 371. 

JUDGMENT ON A SCIRE FACIAS. 

Application at chambers in Term time^^ 
Where, as in the instance of entering up judg- 
ment on a scire facias, an application can be 
made in Term time to a judge at chambers, 
the Court will not entertain a motion for the 
same purpose, in the absence of special circum- 
stances. Edwards v. Cox, 35 L. O. 37 1. 

JURAT* 

See 4, 5, 6, 7* 

[The remainder of this Section will be given 
in our next number.] 
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SATURDAY, OCTOBER 21, 1848. 


Quod magis ad nos 

Pertiiiet, ct nescire malum est, agitamirs.” 

H oil AT. 


CONSEQUENCES OF CONVICTION 
FOIL HIGH TREASON. 


Prosecutions for ilie crime of High 
Treason have of late years hapjiily been so 
uufreq(.ieut in this kingdom, that when a 
conviction occurs in a (jase distinguished by 
any peculiarity of circumstance, lawyers, as 
well as laymen, may be excused for specu- 
lating upon the coiisecpicnccs, and suggest- 
ing doubts, before tlic occasion fgr them 
has actually arisen. 

In referring to the recent convictions for 
lligb Treason in Ireland, it can hardly be 
necessary to disclaim any feeling of sym- 
jjatliy wiili offenders who have openly detied 
and derided, the law, and justly suiqected 
themselves to its severest punishment. We 
participate, however, in the prevalent an-; 
ticipation, tliat those responsible for the, 
due execution of the law may not consider 
it inconsistent with a sense of public dutyj 
to advise the interposition of the preroga- ; 
tive of mercy, as regards the lives of the 
inisguid(Tl men criminally concerned in the j 
recent outbreak. The intense absurdity of | 
the whole proceeding — the utter inadequacy i 
of the means as compared with the end — ; 
and the ridiculous light in which those who ; 
assumed the most prominent positions ‘ 
placed themselves, gives a character ofj 
burlesque to the transaction which — despite j 
the wickedness of intention — renders the 
infliction of* capital punishment in some 
degree inappropriate.*' The example is not 

• Dry den may have had such as Mr. Smith 

VoL, XXXVI. No. 1,076. 


likely to provoke imitation, except it may 
be amongst tiirinilont schoolboys, and i.i 
siicli a case there is little ground for ajjpre- 
Iiension tliat the future peace of society will 
11)0 sonou.sly perilbul by the exorcise of 
iroyjil clemency. We venture to assume, 
tberefore, as if it were uu fait accompli^ 
that her ]\Iaje.sty will lie pleased to grant a 
! conditional jjardon to Mr. OTJrien and th:j 
other per.sonS^ convicted of High Treason at 
; the Special Commission at (ylonmeL The 
i effect of such pardon, ii(f doubt, will be to 
dispense with all that is peculiar to the 
judgment for High Treason, a eouvictioii 
for whicli, as our readers arc? aware, not 
only iin^ilves the loss of life under circum- 
stances of extreme severity and rigour, but 
also imports the forfeiture of inheritance by 
working corruption of blood. 

The sentence passed on person s#c?onvicted 
of lligVi Treason was altered, and is now 
regulated by, the stat. 51 Geo. 3, c. lT6. 
Previous to the passing of that act, the 
sentence was even more horrible than it 
now is, though, as a matter of royal grace, 
and at the prayer of the convict or hia 
friends, part of the judgment was con- 
stantly remitted. The act just mentioned 
recites the form of the sentence theretofore 
passed on persons convicted of High 
Treason, which was, that they should be 
drawn on a hurdle to the place of execution, 

O’Brien and his crack-brained associates in 
mind when he wrote : — 

To die for treason is a commen evil. 

But to be hanged for folly is the d -1 !” 

C C 
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and there be hanired by the neck, but not 
until they ^vere dead, but that they should 
be take n down again, and that wlicii they 
were yet alive their bowels should be taken 
out tiiul burnt before their liiees, and that 
afterwards their heads should be severed 
i’rom their bodies, and their bodies be di- 
vided into four quarters, and their heads 
and ([imrters to be at the King’s disposal. 
The 0 4 Geo, 3, c. i4(), passed on the 27th 
July, 1814, and it was enacted that, after 
the [)assing of that act, the sentence should 
he passed upon any person convicted of 
Higli Treason — 

‘'That such person shall be drawn on a 
hurdle to the place of execution, and there he 
liangcd by tlje neck until such person be dead, ^ 
and that afterwards the head slnill he severed | 
from the body of aneh person, and the body, | 
divided into four quarters, shall he disposed of | 
as his Majesty and his successors shall think | 
tit,” 


I be granted to the persons recently convicted 
iof High Treason in Ireland, is of course 
I altogether matter of conjecture, but it has 
I been suggested as involving some doubt, 

I whether, in the event of a pardon on con- 
j dition of transj)ortation to any of the penal 
I settlements, the Crown could enforce the 
condition, unless with the assent, express 
or implied, of the convict. Folly or mad- 
ness iiiay induce a convicted traitor wose 
ruling passion is notoriety, to ‘‘ I 'wiM 
he hanged, and nobody shall save 
The cjuestion is, could such a person suc- 
cessfully resist the commutation of sentence 
to transportation ? 

I It must be remembered that transporta- 
tion is a sjiccies of punishment unkno\vn to 
the (hiiinnou Law, and inflicted only under 
legislative enactments.*' The 5 Geo. 4, c. 
84, regidates the transportation of offenders 
from Great Tlritain, and tlie 2 n(l section 
enacts, that whenever his Majesty shall he 


xt r • u * ^1 4 ir pleased to extend mercy to anv oflendcr 

isciore this alteration m tlie terms oi the ■ * . . i i i 

. 1 1 w 1 i/ convicted ol any crime for which he is ex- 

senteiice, it avipears to have heen doubted, ‘N 11 ,^. ‘ i ^ 

1 .1 ’ I Lb i i 4 11 eluded from the benefit of clergv, urion con- 

whether the Grown by its warrant could i 1 e** ’ i 

r . .1 , . . ^ i .1 • 1 ! dition OI transportation beyond seas, either 

direct the execution to vary from tbe iudg-i.» \ , 

, t. nr *' 1 a u . ^ ” j lor lire or any number of years, and sucli 
ment. It was therefore enacted, hv n l Geo, 1 . . 4 ^* i 11 1 • -r 1 i r 

o ^ , j.. fy •' I intention shall he signified by one of tlic 

^ , t. », s. w, I State to tlie Court before 


"That bis Majesty or his successors, after which such offender shall be convicted, 
such judgment shall be pronounced or awarded, 1 such Court sliall allow to such offender the 


may, by warrant under his or tiieir sign inanual, 
countersigned by one of his Majesty’s jirincipal 
Secretaf ies of State, declare it to b* his or their 
will and pli'asvire, and may direct and order, 
that such person sliallaiiot be drawn, but shall 
be taken in such manner as in the said warrant 
sliall he exfiresi?ed, to the place of c?:ccution, 
and that such iierson shall not he there hanged 
l)y the neck, Init that instead thereof, the head 
shall be there severed from the body < f such 
person whilst alive ; and in such w'arrant may 
direct and order how ami in what manner the 
body, head, and ipiarlers of sucli person shall 
be disposed^of, and it shall he lawful for the 
sbcj’iff* or other jjcrson or persons to whom 
suck warrant shall he addressed, and whom it 
shall concern, to carry the same into execution 
accordingly. 

As to the forfeiture of property incurred 
by a judgment for High Treason, it is suf- 
ficient to state that, by 5 & 0 Ed. C, c. 1 1 , 
s. 9 , confirming 25 Ed- 3, st. 5, c- 2 , every 
offender convicted of High Treason, by 
presentment, confession, verdict, or process 
of outlawiT, shall forfeit to his Majesty all 
such lands, &Cm as he has in his own use 
and possession in his Majestyks dominions. 

The condition under which pardon may 

»» See I Hale, 501 ; 2 ib. 411 ; Fo$U 0. L. 
‘2G7. 


I benefit of a conditional pardon, and make 
! an order for the immediate transportation 
! of such offender, and every such order for 
! the transportation of any offender wliose 
• sentence of death shall bi* remitted by his 
I Majesty, shall subject the offender to be 
I conveyed beyond the seas under tlie pro- 
I visions of‘ this act. TIjion a conviction in 
I Great Britain, followed by a pardon on con- 
I dition of* transportation, it seems to be quite 
I clear, therefore, that tlie mitigated sentence 
I might he lawfidly carried out, although tlie 
convict should be ever so much opposed to 
j the merciful arrangement. 

^ The first question then seems to be, is 
there any statute containing a provision 
similar to that just cited from the 5 Geo. 4, 
in operation in Ireland ? If there be no 
such statute, wc must fall back upon Com- 
mon Law principles. Lord Coke says,*‘ 
that a warrant from the Crown for an exe- 
cution totally varying from the judgment is 
illegal, because the King cannot alter the 
judgment, though he mav by his preroga- 
tive remit oric part and leave the offender 

® Hie earliest act imposing the punishment 
of transportation is 39 Eliz. c. 4, s. 6 ; 5 Ev. 
Col. Slat. p. 352. 

d 3 Inst. 52 ; 211. 
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open to the otlier ; but Sir ]MicIiael Foster,® 
wliea commenting on tliis passage, ob- 
serves ; — This matter seenieth to lie in a 
very narrow compass. The King cannot 
by his prerogative vary the execution so as 
to ayyravatf* the punisliment l)eyond the 
intention of the lav\fc. Thus far the rule 
that the King cannot alter the judgment is 
true. Hut it doth not follow from thence 
that he who undoubtedly can wholly pardon 
the oflerider cannot mitigate his punishment 
with regard to the pain or infamy of it. 
Will it be said, that beeansc the Crown 
enimot go beyond the letter of the law in 
point of rigour, its mercy is likewise so 
bouiiiled? by no moans. For the law pro- 
ceedetli in both cases with a perfe(*t uni- 
formity of sentiment and motive. The be- 
nignity of tlie law hath set hounds to the 
prerogative in one (\'ise, and the same be- 
nignity Jiath left it free and uuconiined 
iu the other." TIiosc who take an in- 
terest in this question will judge what 
weight tliis reasoning is entitled to, and 
how far it is applicable to the case which 
suggested the consid(‘ration. 

Auotlier and a dilfercnt question has | 
bceu mooted, incidental to the ease of Mr j 
O'Brien, lie is at present member for the | 
county of Limerick, and the jioirit raised is, 
liow far his seat is affected by a conviction 
for High Treason. It is laid down in all 
the Treatises on Election Law, that a man 
attainted for treason or felony cannot be 
^elected. In the dth Inst. j)« 47, the reason 
is tlius given ; — “ Concerning fhe election 
of two knrglits, the words of the writ be — ! 
Duos milUes yUtdUs chictoh inayis tdoneos^ 
rt dhscrctos eldji far ; and for tiic election 
of (’itiz(a\s and burgesses tlie words of tlie 
writ de dlscr(dionibm et 

magis sufficieiUUms, which tlicy cannot be 
said to be when they aro attainted of 
treason or felony.” But all this refers to 
the disqualiti(!ation of candidates, and not 
to the deprivation of members duly elected. 
Probably no authority can be found in* the 
annals of Parliament, to justify the asser- 
tion that a conviction, even for High 
Treason, operates ipso facto so as to pro- 
duce a vacancy. If this were the effect, it 
would be the duty of tin; Speaker to issue 
a new writ, upon a notification of the fact, 
in the same manner as when the death of a 
member is certified. It has been said, in- 
ked, that a person attainted of treason is 
civiliter 7nortuus^ but such a doctrine could 
not be maintained in the present day. Such 

® See Discourse on Homicide, c. 2, p, 269. 


a person, so long as he lives, is under the 
protection of tlie law ; to kill him without 
warrant of law would be murder, and whilst 
he lives his creditors liavc an interest in liis 
person for securing their debts/ We ap- 
prehend, therefore, that if a member of jiar- 
liatiient convicted of High Treason, obtained 
a pardon conditioned upon his transporta- 
tion, the fact that the substituted punish- 
ment was enforced would not vacate the 
seat. It is in tlie discretion of the House, 
however, at all times to expel persons who 
arc deemed unworthy to sit as members, and 
this power of expulsion has been exercised 
even where no legal eonvietiou has taken 
place, ^ but wliere members have been con- 
sidered guilty of fraudulent or discreditable 
conduct. No iulicrent disqualification is 
created by expulsion, but it is usually fol- 
lowed by a declaration of incapacity to sit 
again in the same parliament. It seems to 
he tolerably clear, upon a review of the par- 
liamentary authorities, that for whatever 
crime a member may be removed — even in 
the case of a felon convict — the new writ 
cannot issue until after the judgment of re- 
moval is pronounced by the Ilouse.^ If 
Mr. O’Brien’s life be spare<l, tberefore, and 
he does not think fit voluntarily to resign, 
it may probably be deemed necessary to 
submit a resolution for his expulsion shortly 
after the commencement of the next Session 
of Parliament. 


SUGGESTION TO DEPRIVE PLAIN- 
TIFF OF OOSfs UNDER THE 
COUNTY COUlt're’ ACT. 

I?f considering the provisions of the New 
County Courts* Act, 9 & 10 Viet, e. 95, we 
have already had occasion to remark that, 
although the 129th section enaet.s, that if 
an action he brought in the Si*[)crior Courts 
for any cause, other than those in which 
the Superior Courts have concurrent* juris- 
diction, and a verdict be found for the 
plaintiff for less than 20/., hi contract, or 
5/. in tort, the plaintiff shall have judgment 
to recover such sum only, and no costs, 
unless the judge who tries the cause certi- 
fies, &c. Yet, the act contains no pro- 
vision pointing out the course to be pur- 
sued, where the plaintiff, in defiance of this 

t Sec Macdonald ats. Ramsay, Fost. C. L. 
p. Cl. 

ff See the Woottm Basset case, Male, 44. 
Male on Election Law, 46 ; Wordsworth, 
E. L. 8i. 


c c 2 
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cnactm(‘nt, ])roc(*(^{Ls in one of the Superior 
Courts, and recovers a less sum than is 
speeified. Tlie a])plications to tlie Superior 
('ouiis ti) deprive the j)laintilf of costs, on 
llie ,i;rouiid that he ought to have sued in 
the County Court, constitute a new branch 
of practice?, upon which several cases have 
already been decided, to some of which it is 
now considered expedient to direct attention. 

As in all cases where one party seeks to 
deprive another of an acknowledged right, 
tlie Courts have held, that the onus of prov- 
ing that fhe plaintiff who has siu?d iii the 
Superior Courts ought to be d(?prived of the 
costs wdiieh h(‘ would have been entitled to 
in the ordinary course ujiou the successful 
lerminat ion of his suit, lies upon the defend- 
ant. It was also detormiiu'd, very sliortly 
aft('r file act ('anie into operation, that the 
pro[)er (bourse tor a defendant to j)nrsuc, 
who conttauled that tlu^ jdaintift* ought to 
he deprived of costs, w'as, to apply to the 
(^ourt to enter a suggestion upon the record. 
In general, the record is in tlie custody of 
the successful pluintiflT, and therefore it is 
necessary, as a preliminary step, to move 
that the record be brought in to enable the 
tlefendant to enter a suggestion. In order 
to induce the ( 'Ourt to grant his applica- 
tion, the defendant must show' reasonable 
grounds for it, and furnish .the Ckmrt with 
information upon affidavit of the facts to be 
suggested on the record. Hence tlie va- 
rious cases which have arisen,* ns to the 
sufficiency of the affidavits, U])On moving 
to enter a suggestion. In order to deprive 
fi plaintiff* of his costs, it is not sufficient to 
show that the action tried in the Superior 
Court w^as one which might have been de- 
termined ill the County Court. It is 
imperative on the defendant to sliow 
that it was incumbent on the plaintiff’ to 
have sued there, and not in the Superior 
Court. (Viije Bailey v, Robsoti, ante, p. 
1C8.) The 9 & 10 Viet. c. 95, s. 128, 
provides, that the Superior Courts shall 
have a concurrent jurisdiction with the 
County Courts in certain cases, viz : — 
Wliere the plaintiff dwells more than 20 
miles from the defendant, — or where the 
cause of action did not arise wholly, or in 
some material part, within the jurisdiction 
of the Court within which the defendant 
dwells or carries, on his business at the time 
of the action brought, — or where any officer 
of the County Court shall be a party, (ex- 
cept in respect of any claim to any goods 
or chattels taken in execution of the process 
of the Court, or the proceeds or value 
thereof.’') In all these cases, even when the 


cause of action is within the jurisdiction of 
the County Court, the plaintiff may, at bis 
discretion, sue in the Superior Courts, and 
is not therefore liable to be deprived of costs. 
In certain other cases the County Court has 
no jurisdiction. Sect. 58, of the County 
Court Act, which givt* the Ntw Courts ju- 
risdiction ill all pleas of personal actions, 
where the debt or damage claimed is not 
move than 20/., expressly provides, that 
these Courts “ sludi not have cognizance of 
any action of ejectment, oriu wliicli the title 
to any corporeal or incorporeal heredita- 
ments, — or to any toll, fair, market, or fran- 
chise, shall he in question, — or in wdiieli the 
validity of any devise, bequest, or limitation, 
under any will or settlement, may be dis- 
puted, — or for any malicious prosecution, — 
or for any libel or slander, — or for criminal 
conversation, — or for seduction, — or breach 
of promise of marriage.” In tlic class of 
cases defined by tlie ]2StIi sect., the plaintiff 
may sue either in the Countj' Court or in 
the Superior Court, without being deprived 
of costs. III actions oi‘ the nature described 
ill the o8th sei^tion, the plaintiff’ w^ould have 
no remedy in the (kninty Courts. There is 
a third class of cases, not comprehended in 
either of tlie sections alluded to, where au 
attorney sues as plaintiff in a Su))crior 
Court, for a debt recoverable in a County 
Court, and in this case the ("onrts have 
held, that the attorney plaintiff is entitled 
to Ids costs as before the passing of the 
statute 9 iS;. 10 Viet, 95, (See Lewis v.* 
Hcmce, ante, p, 08; Jones y , Brown y 17 
l^aw Jour. Exch. N. S. IfiJ.) The defend- 
ant applying for a suggestion to deprive the 
plaintiff of costs under the 129th section, it 
seems is bound, according to the decisions 
of the Courts, to bring his case within, not 
only this, but the section immediately pre- 
ceding. It is not sufficient for the appli- 
cant to show by affidavit that the case came 
within the jurisdiction of the County Court 
under the 58th section. The affidavit must 
negative the facts specified in the 128 th 
section, which give a concurrent jurisdiction 
to the Superior Court. It must show, 
therefore, that the plaintiflf does not dwell 
more than twenty miles from the defend- 
ant,— that no material part of the cause of 
action arose out of the jurisdiction of the 
County Court,* — and that no party to the 

^ It was observed by Alderson, B., in Butler 
V. Oomey, 1 7 Law Jour. N. •8, 265, Exch-, that 
this, section was so awkwardly worded it was 
difficult to determine whether it laeant “if 
material part of the cause of action arises out 
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action^is an officer of the County Court. 
(See A£eet(m v. Nichollsy ante^ p. 149. It 
seems, however, that the onus of showing 
that the action is not one of those excepted 
from the jurisdiction of the County Courts 
hy the 58th section, lies on the plaintiff ; 
and it has been expressly decided, that the 
defendant is not bound to negative the cir- 
cumstance that the plaintiff is an attorney, 
(See Butler v. Corney, I 7 l^aw Jour. N. S. 
Exch. p. 2()5,) or to state in his affidavit 
that the judge who tried the cause did not 
certify that the cause was proper to be 
tried in the Superior Court. (See Nind v. 
Jlhode.Sy antOy p. 59). The principle of 
construction on which these decisions wmnld 
seem to have proceeded is, that the 128tli 
section, defining the eases in which the Su- 
perior (^ourts liave a (‘oncurretit jurisdiction, 
is a substantives provision, Avhich must be 
taken in con junction with the 1 29th section, 
and the defendant is bound to bring bis I 
ease within both these sections ; hut the 1 
actions exclud(‘d from the jurisdiction of' 
the (k)unty (/ourts are exceptions stated 
under a proviso, and the party relying on 
the ex(‘eption must show that his ease falls 
%vithin it. If the answer to the rule for a 
suggestion tlicrefore be, that the action is 
not of tliat nature or description in which 
the (bounty ("oitrts have jurisdixlion, this 
must appear l)y affidavits from the plaintilf 
The defendant makes a prhan facie case if 
he brings himself wdthin the jirovisions of 
sections 128 & 129. • 

Many other questions arising from the 
enactment depriving a jdaintilf of costs, yet 
remain to be d(‘tcrmined by the Courts at i 
Westminster. We are not aware that it has | 
been authoritatively laid down, the ap- 
plication to enter a suggestion under the 
County CoTirts Act must be made. No 
doubt, it wmuld be convenient 1 hat the mo- 
tion should be made and the rule disposed 
of before the plaintiff has taxed his costs, 
but as it has not been usual in practice, for 
the judges at chambers to grant leave to 
enter suggestions to deprive of costs, where 
a cause is tried in vacation and the judge 
at Nisi Prills certifies for speedy execution, 
it may not always be in the power of a de- 
fendant to bring his case before the Court, 
until after tlie plaintiff issues execution . It 
has been suggested, and with some reason, 
that when a defendant suffers judgment by 
default, the plaintiff can in no case he de- 
prived of bis costs, as the 1 29th section is 

of the jurisdiction,*’ or “ if aay material pajt 
arises within it.” 


only applicable to tliose cases in which a 
verdict sliall be found for the plaintiff,” &c. 
If this be so, in order to prevent the ])ljun- 
tiff suing in the Superior Court from ro 
covering his costs, the defendant is cf)m- 
pelled to incur tlie expense of appearing 
and defen ding an action whieli may be 
legally and morally indefensii)]c. It may 
be doid)ted whctlier this eould have be(‘u 
the intention of the legislature, but in this, 
as in other cases, the Courts will have to 
determine the (piestioii, when(na*r it arises, 
U|>on the laiignage of the stiifnte ; and until 
tlii^ various points AvhicU are involverl in the 
clauses r(derred to have l)een jmlieialiy de- 
cided, eonjecttires as to tlie pr<fi>ahle resnlt 
vvould be of little or no value. 

LAAV OF ArrORNEYS. 

JIT or; .M K N T O N M A ST i: U S A T.UOC A TU U . 

13 V the 57tli sectiou of the (i A 7 c. 

75, an atton ley’s bill of’ costs may be taxed, 
as well on Ins own a|>[)hcatlon, as ou that 
of the |)ers()n ehargeabli* therewith. By 
the ‘15rd section, upon the taxation and 
settlement of any such bill, the certificate of 
the taxing officer shall lie final and conclu- 
sive as to the amount, unless set aside hy 
order of Oourfc ; and payment may lie en- 
forced according to the course of the ( k)iirt, 
and the Court, or any judge tlioreol', may 
order judgment to be entered up for such 
amount with costs, unless tJje retainer be 
disputed. • 

In a case before the Court of Exchequer 
in Easter Term, ltS47> an attorney delivered 
his bill to his clitmt, tluT bill was taxed, and 
the plaster’s allocatur ainoiinted to 23/. 9s. 
Ad. The order of a judge was then ob- 
tained, emjioworing the attorney to sign 
final judgment for the amount. TJie attorney 
then issued a writ of sumnioys against tlie 
defendant, entered an appearance see. stat. 
and filed a di'claration, on which he entered 
up judgment. The Master disallowed the 
costs of the suit, appearance, and declaration, 
as unnecessary ; and a motion was made to 
review the taxation. It was urged that the 
attorney, in order to avail himself of the 
judge's order, must proceed to judgment ac- 
cording to the ordinary practice of the Court ; 
and that unless the proper preliminary steps 
wxire taken, there was nothing on which to 
found the judgment. The Court however 
held, that the statute intended that the allo- 
catur should operate as a jtti%ment, and 
that the previous proceedings here instituted 
were unnecessary. The legislature meant 
to put au allocatur on the same footing as 
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New Statutes effecting Alterations in the Law. — Chancery arms. 


a rule of Court uniler the 1 & 2 Viet. c. 
110, provided a judge deemed it right to 
make an order for final judgment. Griffith 

Hughes, 4 Dowl. & L. 719. 

NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 

IN THE LAST SESSION OF PAKLIAMENT. 

The Statutes effecting alterations in the Law 
passed during the last Session of Parliament, 
printed in this and the preceding volume of 
the Legal ObserS^r, are as follow : — 

Extending Time for making Railways, 35 
L. O. 204. 

Regulating the Oueen’s Prison, ib. 555. 

North American Passengers, ib. 581. 

Crown and Government Security, ib. 600. 

Oaths in Chancery, p. 7, ante. 

Stamp Duties Assimilation, p. 8, ante. 

Trial of Controverted Elections, p. 23, ante. 

Removal of Aliens, p. 182, ante. 

Annual Indemnity, p. 221, ante. 

Suspension of the Habeas Corpus Act (Ire- 
land), p, 280, ante. 

Poor Removal, p. 298, ante. 

Commons Inclosure, p. 324, ante. 

Game Certificates, p. 341, ante. 

Joint-Stock Companies, p. 357. 

liaw of Elections, p. 377. 

Law of Bankruptcy, p. 377. 

<\d ministration of Justice by Magistrates out 
of Sessions, p. 397. 

Administration of Criminal Law, p. 403. 

Summary Convictions of Magistrates, p. 417. 

Release of Bankrupts, p, 423. 

Evidence of Proclamations of Fines, p, 424. 

Ihe Protection of Justices, p, 437, 442. ^ 

Parliamentary Electors Rates, p. 460. 

Payment of Debts out of Real Estate, p, 460. 

The Loudon (City) Small Debts’ Act, 1848, 
p. 48L « 


by a special report, certified their opinion that 
such proposed iuclosures would be exH^dient, 
but thie same cannot be proceeded with without 
the previous authority of parliament ; It is 
therefore enacted, That the said several proposed 
inclosures mentioned in the Schedule to this 
act be proceeded with. 

2. Short title of act : *^The Second Annual 
Inclosure Act, 1848.” 

3. Since the presentation by the Inclosurc 
Commissioners of the said Special Report, the 
necessary consents to the provisional order have 
been given in the matter of Warley Inclosure 
in the county of York : And the several parties 
consenting thereto are desirous that certain 
agreements already entered into between the 
lord^of the manor of Wakefield, oi y^lxich. the 
township of Warley is parcel, and commonertr 
thereof, who have consented to such provisional 
order, should be carried out with respect to 
certain matters which unless provided for, it 
would not be advisable that such inclosure 
should proceed : It is therefore enacted. That 
it shall he lawful for the said Commissioners 
to direct that the said inclosure be proceeded 
with upon the terms and conditions of such 
provisional order and of the said agreements, 
or such of them as the said Commissioners 
shall think just and reasonable. 

. SCHEDULE TO WHICH THIS ACT REFERS. 

Ash Moor, Devon. 

Cottisford, Oxford. 

Kildwick, York. 

Winterbourne, Wilts. * 

Littleton, Middlesex. 

Newton Valence, Southampton. 

Discoyed Hill, Radnor. 

^ Greatham, Southampton. 

* Newbiggili Moor, Westmorland. 

H arras Moor, Cumberland. 

Drinkstone, Suffolk. 

South Common, Somerset. 

Standlade, Brighthampton, and Hardwick, 
Oxford. 

Hebdcn Moor, York. 

Hodnet Heath, Salop. 

Thatcham, Berks. 

Germans Week Common, Devon, 


Drainage Certificates, p. 482, 

COMMONS INCLOSURE, 
11 & 12 ViCT. C. 109, 


CHANCERY REFORMS. 

CONUNUITY OF PBOCEBDINGS IN MASTERS’ 
OFFICES. 


An Act to authorize the lBck>sure of certain 
Lands in pursuance of a Special Report of 
the Inclosure Commissionm's for England 
and Wales. [4th September, 1848.] : • 

1. This act recites, that the In^lbsute Com- 
missioners for England and Wmes have, ih 
pursuance of S & g Viet. c. I l8, since the date 
of their Third Antiual General Repbit, issued 
their provisional orders for and cmibeiming thb 

K sst'd inclosures mie^ticmecl'ii^ the S^ediOb 
is act, and requisite conseiits fheFbib'MVb', 
been given; And that the CbblniiiSsi6iitil'8''haVd^'| 


Mr. Samvei. Mi]:.i:.br has just published 
some “Observations on ,tlie necessity of 
Continuous Proceedings in the Offices of 
the Masters in 'Chancery, with llemmrks .on 
a Pamphlet of Master Forr^, intituled 
* ObsercKtiohs on the Offices of the Masters 
in CSiiah(»|y.* ” Mr. Miller had bestowed' 
atfentign qh the Report of 
th,e, Li's;, Amirndmont ^mety i:b]atiBg to 
piiocoeidii^ .iu; !ihe.:^M Offices, ‘ tb 
Iwhich ' (lifter Faxrer ’s ohsi^Tations nx» di- 
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rected, and he has therefore offered these 
•remarks^' which he accottipanics with a well- 
deseryed compliment to the learning and 
* eminent character of the Master. 

This subject of the Continuity of Pro-- 
ceedivys in the Masters' Offices, instead of 
hourly warrants, is one on which we enter* 
tain a very decided opinion in accordance 
M ith Mr. Miller, and we shall lay before 
our readers Mr. Miller's answer to the 
Master on this important poifft. 

Master Farrer's objection to continuous 
warrants is, that there would be five Su- 
jierior Judges and ten Masters sitting with 
Cause Lists, and that it would be difficult, 
if not impracticable, to carry the plan into 
effect, and the difficulty would be much in- 
creased by the Courts sitting at West- 
minster. To this Mr. Miller thus an- 
swers : — 

Now these (hlhculties, it is submitted, will 
be found on consideration not of such moment 
as to prevetit the adoption of a plan admitted 
on all hands to be most beneficial, and par- 
ticularly when it is considered that the prin- 
cipal ^rrounds of the objections suggested by 
the Master are likely to be removed ; for there 
cannot be a doubt that six Masters could with 
ease, by continuity of proceeding, dispose of 
more business than is now done by ten, and a 
Coinmittee of the House of Commons has 
already recommended that the present number 
of Masters shall be reduced. The incon- 
venience arising from the Courts sitting at 
Westminster during the terms might also be 
speedily remedied by fixing the sittings always 
in Lincoln’s Inn, a course which has been long 
desired by a majority both of the bar and of 
solicitors. 

Master Farrcr seems to consider that the 
])resent voluntary system of attendance might 
still be retained, but that it should be subject 
to control, to prevent abuse. This proposition, 
however, is open to the objection, that discre- 
tion is always liable to be abused ; and it is 
said, that in times beyond legal memory, when 
equity was measured by the Chancellor’s foot, 
the suitor obtained a larger or smaller pro- 
portion of justice, according to the size of that 
important member, so would proceedings,* if 
the present voluntary system of attendance 
were retained, be liable to be continued or de- 
layed, according to the amoixut of firmness and 
determination, or kindness and forbearance, 
possessed by the Master, or according to the 
conscience of the practitioner, and thus we 
should be in danger of 8 |)eedily relapsing' into 
the lax system now complained of. So thought 
also the late Lord Chancellor of Ird^d^ ^ir 
EdWard Sugden 5 for that eminent jpdg^ dn 
settlii^ the co 4 « of ordsrs fpr regdlatirtg pro- 
ceedings in the Court of 'figuity^^knd 
Masters’ O.^ces in th^t country^ 'and; td the 
preparation of which devdted seveiM ’fccmvhs 

of uriremiifirij^ lahOnr; eipfes^ly ptWiBed >fdr 
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continuity of proceedings in the Masters’ 
Offices. The writer has ascertained that the 
order for this purpose has worked most satis- 
factorily to all parties, and without the neces- 
sity for any such material changes in the old 
practice, as seems to be considered by Master 
Farrcr to be necessary for giving due effect to 
such an order. 

It is far from the wTiter’s wish to suggest 
alterations that would, if carried out, press 
inconveniently upon the practitioners of the 
Court ; but ne feels assured that, so far from 
continuity of proceedings producing such a 
result, it would operate greatly to their relief. 
In the first instance, two or three offices of 
very large practice might find W necessary to 
increase their staff ; but the advantages they 
would derive from the speedy release of their 
capital now frequently locked up for years iu 
consequence of the tardy jnode of proceeding, 
and the great increase that would take place in 
Chancery proceedings, would far more tliau 
compensate for any inconveniences they might 
sustain. 

A similar difficulty was started with regard 
to the junior bar of the Court of Chancery 
when the additional Vice-ChaiK^ellors were 
appointed- It was said by many, that it would 
be impossible for juniors in considerable prac- 
tice to take briefs iu all the Equity Courts, 
and some were actually considering what 
Courts they should select ; but no such selec- 
tion has been made, and very little incon- 
venience has arisen. Had, bowetrer, this dif- 
ficulty been ever so well founded, it would 
have been deemed a very unsatisfactory reason 
why the public should be deprived of a better 
administration of justice and the writer is 
sure there is not a solicitor who, for the sake 
of his own convenience, would wish his client 
to be detained in the Office a year 

and more, to get through a proceeding that 
might be disposed of in two days.” 

I Mr. Miller adds, in a note, tlie following 
details in support of his views : — 

A statement was made by the late Master 
Lynch, in his speech in the House of Com- 
mons, relative to the Court of Chancery, on 
the 5th of August, 1840, which ffas since been 
published ; wherein he says, that in ^ case 
before him called The iLiry St. Edmund’s 
Case,” where between seventy and eighty 
separate accounts were directea to be taken, 
the parties having proceeded for two days, six 
hours each day; the matter was gone through 
in the middle of the day ; whereas, if it had 
been proceeded with in the ordinary way of 
warrants, the taking of the accounts would 
have occupied a year or more; and he udds : 

‘ There is no M^ter in the building who' is not 
peifcictly alive to the advanta:ge^ cif cohtiritiity 
of proceeding, and who, as . ferV as in him lies, 
does np^ carry ing , effect but 

until W ,, a higher aitift competent 

authoi 4 ty,^tt«i w not to 

pmcesd with a cause ^until hji ffn^hes the pre- 

c c 5 
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Staynps on Copyhold CottvejyMoe^^: — Local and Personal Acis* 


ceding, he cannot, hf' ouyht not to do m&re than that it is obviously the intention of the legis- 
he does at preacniJ* lature to affix the stamp on the admission with 

“llie lloport also, to which the writer has. a> view to prevent fraud and how etanrping 
referred, cou tains several iusfcajices toslmiv thehth^ admission, which is p^t into the steward’s 
value of this morle of pme^eeding, iia one of i[ drawer and never sees lights can pim^ent fraud, 
whhli (a case of pedigree) it appeared that,, better than the copy which goes forth to the 
according to the usual plan of warrants, a world an evidence of tide ? 
year and a half ^vo^^ld have l)een> corK Pearhaps he will also oblige me with the form 
suiued in completing the iiK^uirieA, which, by of an entry of the admission, the one furnished 
continumis proceedings, was finislicd in two aa such, being in fact merely an entry of sur- 
days. And even tlie firat case referred to in render out of Court, forthwith in pursuance of 
the Appendix to Master Farrer's “ Obs&rva- the statute. 

tions on the Masters’ Offices,®* hears ample A Young Steward; 

testimony to the same effect ; for in that case, 
whe«*e exceptions to answers had been taken for 

insuiiiciency, arf/nmeuts, which might well LIST OF LOCAL AND PERSONAL; ACTS, 
have been concluded in t;\vo days by continu* n ^ |o Vjct. 

OU6 proceeding, extended over a period of four 

months, and thus, upon a mere question of declared public, 

pleading the cause was carried over the long AND TO BE JUDICIALLY NOTICED. 

vacation, making a ])eriod of ten months before 

the answers could be obtained, whereas if the 1. Ax Act for better assessing and collect^ 
exceptions had been speedily disposed of, the ing tlie Poor Rates, Lighting, AVatching, and 
cause might, without going into evidence, have Highway Rates in the parish of Kettering in 
been heard, and a det‘rce obtained, before the the county of Non, hamuton. 
vacation cornmcnced.** 2. An Act for enabling the Mayor, Aider- 

men, and Burgesses of the borough of Leices- 


STAMPS ON COPYHOLD ADMISSIONS. 

To the Editor of the hegal Observer, 

Sir, — ’The inconvenience wdiich must arii^e 
from having to prepare a formal admission on 
stanq) at tlie time of admission, may he avoided 
by substituting an admission at a special Court 
for one out of Cknut. 

The 8()th section of the act (4 & 6 YYct. c. 35) 
authorizes a lord, steward, or deputy steward, 
to hold a (k)urt witliout the attendance of 
homage, and the admission may thus he eilected 
with as little trouble to the steward as if granted 
out of Court. 

As a choice of forms in the entry of sur- 
render under the act, may not be useless, I 
s^d you at foot a copy of the form I have used 
since the act, 1 do not i*efer to the stam.n, but 
such reference could be made if desired. I 
would however suggest, tliat if reference be 
made to the stamp, it would be better to state 
what stamp, is im})res8ed, than to state that the 
surrender is^ duly stamped. 

IL R. 

ManGr of I The day of m 

/ the year of our Lord 

) pursuant to the I statute 

in that case made and provided, is entered on 
on the Court Rolls of this manor, an absolute 
[or cojaditianal] suiTender in writing; this day 
taken out^ of Court .as themn < i frmn 

a copyhold tenant of ond< 

which surrender Is m ToRowsy (tbatiis^ to say^) 
laddrcopy of surwemdet.J 
[^f/ooL j Eivkered pumuimb ta^ stfimts 
4 vS: 5 Viet. c. 35, 8.89. 

^ your 43ones|«Mnd6Ht^ * ^ Cteis 
g^ed enough to inform iine» haw he Aimtkes viwafc 


ter to establish a general Cemetery for such 
borough. 

3. An Act for the Consecration of a Portion 
of the Manchester General Cemetery. 

4. An Act for extending the Time for build- 
ing a Bridge over the riv'er Avon from Clifton 
to the opposite side of the river in the county 
of Somerset. 

5. An Act to authorize the Company of Pro- 
prietors of the Leicester Navigation to abandon 
the Railways or Stone Roads and YVater Levels 
commonly known as “ The Forest Line,** and 
to enable them to sell the Lands over which the 
same passes, and the Reservoir and other Works 
connected therewith. 

6. An Act for supplying the parish and 
township or borough of Folkestone with Water. 

7. An Act to enable the Company of Pro- 
prietors of Ijambeth Waterworks to construct 
additional Works, and for the better sup- 
plying the inhabitants of the parish of Lambeth 
in the county of Surrey and other parishes and 
places with water. 

8. An Act for the better supplying wifh 
Water the Royal Burgh of Stirling and sub- 
urbs thereof. 

9. An. Act to enable the Birkenhead Dock 
Company to sell or lease their Land. 

10. An Act, to authorize the Trustees of the 
laverppol Docks to build Warehouses, to con- 
struct additional Wet Docks and other ATorks, 
and for oth^ pui^oses. 

11. An Ant for constructing and maintaining 
a Pier,' . Jittyj ,or St^e, . wim necessary Ap- 
proaches thereto, at Dov^ in the county / pi 

12. Ajq. Apt for with'G^ the town- 

ship of 3iidrky in the parkh of Batley in the 

IlSamg 

An: Bristol and 
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14« Afif Act foi' incarp0ratinjjf the SoutJMMaap- 
ton Gaslijjfht Company, aad for 
limited .pi^ice the town au4 iiei^iih<mrboo4iof 
^Southamptoa with Gas« 

15. Au Act to amend and. enhipgte the 
visions of an Act passed in ptli and iOth years 
of the rei^n of her present Majesty, intituied 
“ An Act for better snpplyinfjr with Gas the city 
of Worcester and the Suburbs thereof, and to 
enable the Worcester New Gasli;^ht Compaiiy 
incorporated by the said Act to raise a further 
Snm of Moiiey/^ 

16. An Act for providing a Market for the 
Sale of C'attle and other Animals in the borough 
of Shrewsbury in the county of Saloj). 

17. An Act to alter, amend, and enlarge the 
Powers and Provisions of an Act passed in the 
<)th and I Oth years of the reign of his Majesty 
King George the Third, for esStablishing and 
governing the Magdalen J losjiital. 

18. An Act for the Regulation of certain 
public Sufleran.ce Wharves in the port of .Lon- 
don. 

19. An Act to eflect an agreement between 
the Visitors of the Lunatic Asylum for the ^ 
county of Leicester and the Corporation of the I 
borough of Leicester, for the Admission of' 
Lunatic Paupers from the said borough into 
the Asylum. 

20. Au Act for the Incc)r])oratlon, Establisli- 
ment, and Regulation of Price’s Patent 
Candle Company,” and for enabling the said 
Company to purchase and work I setters Patent. 

21. An Act to authorize certain Alterations 
in the Hitchiu, Northampton, and lluntingdon 
Extension of the Midland Railways ; and for 
other purposes. 

22. All Act for enabling the North-western 
Railway Company to make certain alterations 
and Diversions in the Main Line of their Rail- j 
ways at Skiptfm, Casterton, aird Sedbergh, aiad | 
in the Ltincaster branch of thrir Railway at 
Bulk. 

23. An iVct to authorize the leasing of tiie 
Aberdarc Railway, with the branch Railway 
and Works connected therewith, to tlie Taff 
Vale Railway Company, 

24. An Act for enabling the Yurk, Newcastle, 
and Berwick Railway Company to improve 
their Main Line of Railway, and to make cer- 
tain Branches in the county of Durham ; iuid 
for other purposes. 

25. An Act to empower the North British 
Railway Company to raise additional Capital, 
for certain purposes. 

26 . An Act to enaMe the Kendal and Winder^ 
mere Kadway Company; to raise a farther Sum 
of Money, and to amend the act relating to such 
Railway. 

27. An Act for enabling the South Wake 
Railway Company to Hold Shares in the Un-^ 
dertakihg of the Vale of Neath Railway 
paify; and for other pprpoacs*. 

2B. Ah Aht for eiiabli%. the^ Bristol asid. 
Exeter Railway Gompany top»rehase^ 
tonbury Navlgadon and 
iog the acts reiacing to Rhihsray.^^ 

Canal 


29. An Act to amend lihe acts relating to thn 
Waterford, Wexford, Wicklow, and DnWlm 
Hadway, and 4;i> enaWif the- • Soiudi Wales Rail- 
way Ci^paoiy ; to jeubscrib«» thereto. 

30(. AiiAct to enahk the Norfolk Railway 
Comp^n>y to raise a furtlier Sum of Money, and 
for other purposes. 

31. An Act for abolishing, the Duties now 
payable, under the Act . of 7 George tlie First, 
commonly called Saint George’s Chapel Ael^ 
and for otherwise vai'ying the iVovisions tliere^ 
of, and enacting other Duties aiid lVavi«ioii« 
in lieu thereof. ^ 

32. An Act to raise a further Sum jof Money 
for the Court Mouse and Otfiees at Haaiiilton, 
audio alter the Mode of assessing and levymg 
certain Rates and Assesstoents iu the county 
of Laumk. 

33. Au Act for removing and regulating the 
Markets and i*'aiis held iu the btM\)ugh and 
liberties of Oswestry, and for completin<i^and 
providitig couvenient Market Phices atVil Piactts 
for Fairs, with j)ro[)er Apju’oachcs thereto. 

34. An Act fur ruaiutamiug aiul improving 
the Harbour of J.ii.)oe in the county of Corn- 
wall, and for taking down tlie present Bridge 
between East and Vv'est Loue across the sdd 
Harbour, and erecting a new Bridge instead 
thereof. 

35. An Act for main tain Lug, regulating, and 
improving the Harbour of Barrow in the County 
Palatine of Lancaster. 

36. An Act for better supplying witli Water 
the borough of .l)erby, and certain parishes and 
places adjacent thereto, in the couaiij' of Derby. 

37. An Act to amend three Acts of his 
Majesty King George the I'liard, and another 
Act of . hia late Majesty Kin^A ibkun the 
Fourth, for amending certain Mileways leading 
to Oxford, and making improvements in the 
University and City of Oxford, the suburbs 
thereof, and adjoining i^isli of hhunt Clemejit ; 
and for other purposes. 

38. An Act to amalgamate the Liverpool 
Gaslight Company and the Liverpool New 
Gas and Coke Company. 

39. An Act to amead .and enlarge the Powers 
of an Act passed in the 2 xid year of the reign 
of hia Majesty King George the Fourth, and of 
an Act passed in the Oth year oFthe reign of 
her present Majesty, for supplying the towns 
of Old and New Jirentford in the county of 
Middlesex, and other places therein mentioned, 
with Gas. 

40. An Act to repeal the Provisions of two 
several Acts for lightmg wkhGas the town of 
BrighthehBsboii& isi.the coiint;y Sussex^ and 
for making (ither pravkions in lieu theret^* 

41. wAn Act to, authome. the Company of 
Proprietors of the JForth and Clyde Naivigaii^^ 
and the Airdrie and Coathridg^ Water Com- 
pany to eifter intiO agreetuttids cemih pur- 
poses. 

41. 4 Att .to enalble the If hretdaneum Dock 
Comply to sell: or l4ase Toxtetli 

P^rk iw tike leoimt jr offL 
43. . An Act for JaciUtatmg^ itran»fhrof the 
Docks to the Mayor, Aldermen, and 
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Burgesses of the city of Bristol, and for other 
purposes. 

44. An Act for further extension and im- 
provement of the Ferry, Harbours, Piers, and 
other works at Queensferry, on the Frith of 
Forth ; and for other purposes connected there- 
with, 

45. An Act for establishing direct Steam 
Communications across the river Tyne between 
the towns of North and South Shields, and be- 
tween other places in the counties of Durham 
and Northumberland. 

46. An Act for incorporating the North of 
Scotland Fire and Life Assurance Company, 
under the name of “ The Northern Assurance 
Company ; for enabling the said Company to 
sue and be sued, and to take, hold, and transfer 
property ; for confinning the Rules and Regu- 
lations of the said Company; and for other 
purposes relating thereto. 

An Act for enabling “The Patent Gal- 
vanized Iron Company ” to purchase and work 
certain Letters Patent. 

48. An Act for repealing an Act passed in 
the ()th year of the reign of his Majesty King 
George the Foimth, for making a Road from 
Battle Bridge to Holloway in the county of 
Middlesex. 

49. An Act for repairing the Road from 
Nantwich to Wheelock Wharf in the County 
Palatine of Chester; and to repeal an Act 
passed in the 56th year of the reign of his Ma- 
jesty King George the Third ; and to continue 
and extend the Trust. 

50. An Act to amend an Act passed in the 
11 til year of the reign of his late Majesty King 
George the Fourth, intituled “ An*Act for re- 
pairing and maintaining the Roads from the 
town of Dalkeith in the county of Louth to the 
towns of Castle Blayney and Carrickroacross in 
the county of Monaghan.” 

51. An Act for repealing an Act of the 9th 
year of the reign of liis Majesty King George 
the Fourth, intituled “An Act mr making, re- 
pairing, and improving certain Roads l&:iding 
to and from Tnu-o in the county of Cornwall, 
and for making other provisions in lieu thereof ; 
for forming, vesting, and improving certain 

RECENt DECISIONS IN 

KEPORTED BY BARHISTEB8 


dsr^Superior Courts: Rolls* 

Roads ; and for continuing and extending the 
Truro Turnpike Trust, 

62. An Act to enable the Dundee and Perth 
Railway Company to make a Junction Line of 
Railway into the Royal Burgh of Dundee. 

53. An Act to continue and amend the Act 
relating to the Drumpeller Railway. 

54. An Act to enable the Arbroath and For- 
far Railway Company to raise a further Sum of 
Money. 

55. An Act for enabling the York, New- 
castle, and Berwick Railway Company to devi- 
ate or alter ]iart of their Thirsk and Malton 
Branch Railway, and to abandon Part of the 
same ; and for other puqioses. 

50. An Act for enabling the Leeds and 
'riiirsk Railway C-ompany to make a railway 
from Melmerby to Northallerton, and to form 
a junction with the York and Newcastle Rail- 
way. 

57. An Act for enabling the Leeds and 
Thirsk Railway Company to alter the levels of 
certain portions of the Leeds and Hartlepool 
Railway, and to alter the proposed junctions 
with the Stockton and Darlington Railway in 
Eaglesditle ; and for other purposes. 

58. An Act for enabling the Manchester 
South Junction and Altrincham Railway Com- 
pany to provide additional Station Accommo- 
dation in Manchester ; and for other purposes, 

59. An Act to authorize the Oxford, Wor- 
cester, and Wolverhamy)lon Railway Company 
to raise a further sum of money ; and for other 
purposes. 

60. An Act to enable the ('hester and Holy- 
head Railway Company to purchase, hire, and 
use Steam Boats ; and for other purposes. 

61. An Act to enable tlic Waterford and 
Kilkenny Railway Company to make certain 
Deviations in the authorized Line of the said 
Railway ; and to amend the act relating thereto. 

62. An Act to alter the Line of the Great 
Grimsby Branch of the East Lincolnshire Rail- 
way, and to amend and enlarge the Provisions 
of the Acts relating to the East Lincolnshire 
Railway. 

[lire remainder of this List will be given in 
our next Number.] 


THE SUPERIOR COURTS, 

or THE SEVERAL COURTS. 


Kolltt’ CdUTt. 

Newton v. Askew* August 9, 1848. 

1 & 2 VICT. C, nO.--«-CHARGrNQ ORDEB.-^ 
TRUST MONIES. 

The Court will not give effect to a charpinff 
order under the 1 ^ 2 VicL c. 110, on the 
application of the party who has obtained 
by restraining trustees from paying Over 
trust monies in the way directed by an 
order made before the cnargmg Order ! 
. '■ obtained. ' 

Jii this cause a decree had been made on the 
l6th of June last, directing a trust fund, which 


was the subject of the suit, to be transferred 
to new trustees, and the dividends which had 
accumulated upon if to be paid to Mrs. 
Newton, 'Fbe transfer h^d been made ac- 
cordingly, but the dividends had not yet been 
paid. The fund consisted of 2,107/. 1 6s. 3 per 
cents., and thp accumulated dividendiJ amount- 
ed to 4291 Oj. 3d. On the 1 4th of July, an order 
was obtained' .from Mr. Justice Cresswell, 
I & 2 Viet, ,c. 110, and the 3 & 4 
Vict. c. 8?, ^barging this sum of .stock, de- 
scril^d as landing jn the names of the old 
tiiiSwcs; inl^l^^ it ihfen stood ; and 

the acchimdbtted dividends, with two sums of 
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221/. 35 . and 13/. 125., for which judgment 
had been obtained against Mr. Newton. The 
j>arty who had obtained this order now pre- 
sented his petition, praying that the dividends 
above mentioned, or so much as the Court 
might think proper, might be paid into Court, 
instead of being paid to Mrs. Newton, and not 
})aid out without notice to the petitioner; and 
that the trustees might be restrained from 
making the payment to Mrs. Newton, and 
Mrs. Newton from receiving it. It was stated 
that a writ of error had been ]>roiiiyht in re- 
spect to the judgment upon which Mr. Justice 
Oeswell’s order w^as founded. 

Mr. Turner anil Mr. W tokens for the petition. 
Mr. Roupell for the trustees. 

Mr. Elderton and Mr. Newton for Mrs. New- 
ton. 

Reference was made to Reddell v. Bohrer, 10 
Sim. 244 ; Uohinson v. Pearce , 7 Dow. P. C. 
03; Feistel v. Kwg\*i College^ 11 Jur. 54(> ; lO 
Law Jour. Chan. 339 ; Brisied v. Wilkins^ 3 
Hare, 235 ; and Black. Com. iii. 412, as to the 
suspension of execution during a writ of error. 
Lord Lanydale, after stating the facts, said, 
that he had no control over the charging order, 
but was bound to assume that it was jn*operly 
made. He was told that a writ of error bad 
been brought upon the judgment, and that 
therefore execution could not issue, but it did 
not follow that on that accoutit tbe charging 
order was invalid. 'I’hen cainc the question, 
whether the fund could bo seized. The fund 
no longer stood in the names of the persons in 
whose names it stood when the charging order 
was made. But the order directing the pay- 
ment of the monies to Mrs. Newton remained 
unaflected. The trustees of those monies 
might indeed have said, we received^notice that 
Mrs, Newton is indebted in a judgment debt, 
and that an order has been made charging these 
dividends, and we are in a difficulty, but they 
had not done so and would not do so. Then 
what was the Court to do ? He had gone so 
far in similar cases as to say, that where the 
fund was in the hands of the Court, but was to 
be paid to persons not entitled to it, the (k)urt 
would interfere to prevent that*|)ayment; but 
here the fund was in the hands of persons who 
received it as trustees, under an order to pay it 
over, and the application was made by a cre- 
ditor who desired an alteration of this orckr. 
He did not think he had any right to interfere. 
If the funds had been in the hands of the Court, 
he should have respected the charging order. 
But the funds being in the hands of trustees, 
under an order of tne Court, and this being 
an application by a creditor not interested in 
the proceedings m the cause, he could make 
no erder upon it. 


® ifC'tfftaitcfilur 0f 

Cole Y 4 Sc(dt. June 14, lB4a4 

COKSTRtiCTrOJT OP WILL. — AFTKtt-ACaUIfi?fcb' 
KSTATES.— STAT^ 1 VICf I C. ^6. 

A testatqr^ hy Ms w^l, 
hold, copyhold. 


whereof 1 am now seised or possessed m 
any manner Held, the constructwn 
of the whole will, that ^ those words pre- 
cluded after-acynired freehold property 
from passing hy the will. 

John Colf., by his will, datwl April, 
after providing for liis widow, betjueauiet as 
follows And as to all and smgxdar the 
residue and remainder of my messuages, 
farms, lands, hereditaments, and 
whatsoever and wlicrcsoever, 
tenure or nature soever, emd generally all tne 
freehold, copyhold, and leasehold estates 
whereof I am now seised or possess^'d in any 
manner hou's'oever, (all which are heveinatter 
designated and intended to l>e desenhHi as my 
said residuary real estate,) and which are 
ificallv devised and be- 


iry 

not hcreinbelore sjieen 

queathed ; and as to all tlie residue and re- 
mainder ol my personal estate, 
lienueatU the. same residuary real and personal 
estate, and every ])art thereof, to rny nephews, 

F. C. Scott and II. Scott, their heirs, exexecu- 
tors, administrators, anil assigns, ujum trust, 
8icf In a sulisequent })avt ot the 'Fill ht 
*• cave, de\'!sed, and bequeathed unto his said 
nenhew, il. Scott, ail such manors, messuages, 
larms, lands, leucmenls, ami here.htamemts 
wiiatsoevcr, as well freehold as coiiyhold and 
leasehold, as were ihcii vented in him, or as to 
the said leasehold premises should be vested 
in him at the time of his death as a trustee or 
mortgagee in any way howsoeA'er. 1 " 
unto and to the use of the said H. Scott, hiB 
heirs, executors, administrators, and assigns^ 
upon and subject to the like trusts as the same 
were ihm or should be vested in him, and with 
the same iiowers and authorities, as far us he 
could devise and beiiueath the same, as he had 
over the same ])remises respectively. f he 
testator died on the 4lh September. 1846, with- 
out altering bis will, but su^equently to the 
date and execution of his will, he contracted 
for the tmrcliase of certain freehold heredita- 
ments’and premises, without repuhlishmg bis 
will, and the question was, whether they passed 
hv his will, or whether he died intestate as to 
them ? A bill was filed by R. J- 
tator’s heir-at-law, to establish Ins right, on' 

the ground that the after-acquired property did 

v,/,. *,oco ehtf. Ttfilh To this hill a general 


which 


and leasehold estates,. 


not pass by the will. To this 
demurrer for want of equity was put in, 
now came on to be argued. 

Mr. Campbell and Mr. R. H . Moore, for the 

Mr. Bacon and Mr. 3f alius, for the demurrer, 
contended, that the w-ord “ now,” in the phrase 
“ I am now seised,” did not express the testa- 
tor's intention of excluding after-acquired 
estates. The word “ now,” undw the. late 
statute of I Viet, c., 26 , means the laipe ot 
death, unless a contrary intention appears m 
th* will, which is not tlip cape here, and, that 
being 80* why> this wiU Ur,be be conatr^ as 
spe^iag.fram.<hft.timenCitaexec«tiioo ? There 
have been cases in which stronger 
than the words “ now aejpd ” have been held 

td‘ V 
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Walker^ 12 Mee. & W. 591 ; Anther v. 
Ait^Aer, 13 Sim. 422 ; Sack v. Kett, Jac. 534. 

’'Hie Vice-Chancellor said, the ijaestian was, 
what was the nieanin^ of the word “ mow.” 
And, unless a contrary jintention appeared 
from tlie will, the words were certainly such as 
to pass after-acquired property. The word 
*^now” distinguiehed the present case from 
that of Doe v. W^a/A;er, which contained merely 
the words I am seised ; ” therefore that case 
had nothing to do with the present ; but in 
realityithe testator himself had said what he 
meant by the word “ now,” for the words he 
used were, all such manors, &c,, as are novo 
vested in me, or, as to the sairl leaseholds, 
shall /;e vested in me at the time of my death,” 
meaning thereby that the word “ now ” should 
not pass future leaseholds. Then he says — 

To hold, &c., subject to the like trusts as the 
same are now or shall be vested in me,” mean- 
ing clearly by the word “ now ” the very day 
on which he was writing, and therefore the 
contrary intention of the testator, alluded to in 
the statute, must be held to be expressed in 
the will, and consequently the after-purchased 
estates would not pass by the will. 


Vicc^ClaitccIlor HuigTjt 13rucc. 

Langhamv. Great- Western Raihvay Company, 
June 8, 1848. 

PRACTICE. — COSTS. — FILING ANSWER. 

A plaintiff filed ahlllfor an injunction^ which 
was granted^ and thus obtained the object 
of Ms suit, lie movedy before answer ^ 
that his costs should be taxed and paid by 
the defenduniy and that the proceedings 
in the suit should he staged. The motion 
was refused^ the Court holding that the de- 
fendant was entitled to Jile an answer, if 
he required it, ta raise the question of 
costs,, 

The bill in this case, after setting forth that 
the bond given by the corapan}'^ on taking pos- 
session of the plaintiff’s land, had not,, been 
properly entered into, prayed that the company 
(the defendants) might be restrained from 
entering into possession of it, and doing certain 
acts, until the value and amount of compensa- 
tion had been ascertained by a jury, pursuant 
to the lands’ Clauses Consolidation Act. A 
motion for an injunction was, on the 21st of 
July, made on behalf of the plaintiff, when the 
defendants gave an undertaking not to inter- 
fere with the property until the warrant to the 
sheriff' should be lodged, and that when the 
warrant was lodged they would prosecute the 
inquiry before the jury with due diligence. The 
jury subsequently gave a verdict for 5,000f., 
being 1,700/. more than what had previously 
been offered by the defendants^ and the defend- 
ants afterwards paid the amount to the plaintiff. 
On the 17th of August the plaintiff^ solicitor 
wrote to the solicitors for iha defendants, stati 
ing, that the did not wisk to req^re 

an answer to the bill, and inquiving ^wh^tShev^ 
the defendants would agree to pay the costs of 
the suit on the dismissal of the bSL The so*- 


\ C. Knight BruQS*-r^Qfi£e3L*s Bench* 

licLtors for the defendants, after some corres- 
pondence stated, that they did not consider the 
costs of the suit in any way incident to the jury 
costs, and that if the plaintiff’s solicitor would* 
send the bill of the costs relating to the suit, 
with a statement of tlie grounds on which they 
were claimed froin the defendants, the , instruc- 
tions of the com|)any would be taken on the 
subject. In reply, the plaintiflT's solicitor stated, 
that if the defendants refused to pay the costs, 
the plaintiff* had no alternative but to call for 
an answer and i)roceed to the hearing of the 
cause, for the purpose of recovering the costs. 

Mr. Bacon and Mr. Pole moved on behalf 
of the jdaintiff, that it might be refeiTed to the 
Taxing Master to tax the plaintiff’s costs of 
the suit and of the present motion, and that 
the defendants, the company, or the defendant 
Mr. Mowatt, or one of them, might be ordered 
to pay to the })laintiff the amount of such 
costs when taxed, and that thereupon all pro- 
ceedings in the cause might be stayed. In 
support of the upjdication, they cited Swell v. 
Abraham, B Beav. 598 ; and IViuter v. Vize- 
telly, 3(> Legal Observer, p. 53. 

Mr. Wigram. and Mr. E, B. Denison, for the 
defendants, were not called on to oppose the 
motion; but, on the question of costs, cited 
Alalinis v. Price, 2 Coll. 190. 

His Hmour said, that in the case of Winter 
V. Vizetclly, before the Vice-Chancellor of 
Kngland, there was no opposition : the j)arties 
had made an agreement to pay the costs. A 
defendant, he concluded, was entitled to file 
an answer to be read on the question of costs. 
The motion must be refused, although he must 
confess that reason and sense se.mied to be in 
favour of it. He said this, assuming, as he 
mixsf for the present purpose, that the state- 
ments of the plaintiff’s bill were true. He 
should reserve the costs of the motion, the de- 
fendants not showing sufficient cause to the 
contrary. 


Ouecit '0 13cnch. 

(Before the Four Judges.) 

Falk V. Force, Trixiity Term, 1648. 

PLEAPINO. 

Where a liability is created by one section of 
a statute, and an exception from that 
• liability is granted by another section in 
the same statute, or by a different statute, 
a party desiring to charge another with the 
linlnUty, is not bound to negatim the appli- 
cation of the exception^' It is for the other 
party to set up the exception in answer. 
This rule applies ' equally to a decluration 
and to any subsequent pkading. 

This was an action for work and labour. 
The defendant pleaded that the work in re- 
spect of the doing of which the action Was 
broiight wtui ^the appraisement of personal pro- 
and did such work 

without having; first taken out a license ss an 
appraiseir. Thfeplaintiff demurred to thjsplea, 
for that it that plaiiitiff'^made 
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such appraisement in the chracter of an ap- expressh^ applies therefore to this case, for the 


praiser, ana also tor that it did not negative 
that the plaintiff fell within the exceptions to 
. he found in the statutes relating, to appraise- 
ments, The case was argued some time since, 
and 

Lord JDeiMwan,.G. J*, now. delivered the judgr 
merit of the Court. Having stated the nature 
of the pleadings, his lordship observed, — As to 
the first of the objections stated as groumie for 
demurrer, we think that the declaration is euifi- 
cien t. The case of Atkiimm v. FeZ/,“ was relied 
on in support of this objection, hut that case 
does not rei^uire it to be shown that the person 
making the appraisenient acted in the character 
of an appraiser, hut only established that there 
may be instances in. which parties make valua- 
tions without in any degree coining within the 
terms of the Stamp Acts ; as there, for ex- 
ample, the work was done by two resident pa* 
rishioners, for the mere jiersonal information of 
those who had employetl them. Nor as to the 
second objection do we think the plea defective. 
It was argued in answer to this ohjtctiou, that 
the rule of jileading which recjuires the pleader 
to negative certain cases of exeinjition from the 
o])Rralion of a statute, applies only to a decla- 
ration and not to any subsequent jdeading. 
'i'hat argument was attempted to be set up in 
Tkibault V. Gibson,^ in order to distinguish that 
case from the previous case of Turquand \\ ' 
Mosedan^^- when it was said that greater strict- 
ness was required in a plea than in a declara- 
tion ; hut the Court did not adopt the argument, 
but referred the (juestion rather to the statute, 
which was the suliject of the pleading, than to 
the question, at what stage of the cause the 
pleading took place. The observations made 
in Tkibault v. Gibson , by Lord Ahhiqer^ in de- 
livering judgment, clearly lay down, the rule as 
to the mode, of alleging facts which are to 
bring a party within the operation of a particu- 
lar statute. His lordship said,*' I believe it 
is a well-established principle, that in all cases 
where proceedings are taken against a party 
for the recovery of a penalty under a statute, 
if there is any exception in the clause which 
gives the penalty, exeid^)ting certain cases 
from its operation, the declaration or informa- 
tion must show that the particular case is not 
within that exception. But where it comes Ly 
way of proviso in a subsequent part of the act, 
it is not necessary to notice it in the declara- 
tion or information, hut it is matter which the 
defendant nunst allege as ground of defence. 
The same rule applies with iacreased force and 
e^ciency to the cases where penalties are given 
by one statute^ and particnlar cases are, by a 
subseqaent statute, exempted from its opera- 
tion.’’ The onginaLliabQify of a person aating. 
as an appraiser, is founded on the 46 G. 3, 
c. 43, ss. I & 4, and the exemption of an 
auctioneer from liability to take out an apr 
praiser’s license is deeJ^redhy^fleodon .7* The^ 
rpk, as kid down^n Abingj^rk 

5 Maule & S, 240. 12 M. & W. 58, 

7 M. & W. 504. ** 7 ». & W. 94* 


liability being in one section, and the exemp- 
tion in another, the subsequent section is a 
subsequent act for such a purpowse. I'lie rule 
of pleading in such case a])plying to a plea as 
well as to a declaration, we think it was suffi- 
cient for the defendant to alle^le the liability of 
the plaintiff under the section whicli created 
that liability, and that it was for the jilaintitf to 
show that he fell within the subsequent section 
which created the exemption. The judgment 
must be for the defendant. 

(i?ourt 0 f aSanltruptqj. 

In re Burts, Saturday, October 7. 1848. 

DISCRETIONAHY POWER UNDER 11 & 12 
viCT. i:.86. 

The power (jiven to the Commissioners in 
Bankrupfcij, under the 11 tf 12 i' ict, c. 80, 
is discretionary, and will not he exercised 
in favour of a bankrupt who has shown no 
disposition to do justice to his creditors by 
‘making out his accounts. 

An application was made to Mr. (kinmis- 
sioner Evans, under the statute 11 & 12 Viet, c, 
80, s. 2, to order the release of Edward Biii ts, a 
bankru])t, in custody. It appeared that the 
bankrupt came uj) for his last examination on 
tlie 2t)lh June, and not having filed a balance 
sheet satisfactfiry to llic Commissioner, or satis- 
kctorily explained why he had neglected so to 
do, his last examination ^vas adjourned sine die, 
without protection. The banknqH was arrested 
on the 1st July, at the suit of Messrs. Ward & 
Co„ judgment creditors, who had not jiroved 
under the fiat. It was submitted, that the ob- 
ject of his arrest was, to induce the bankrupt 
to pay the detaining creditors, to the ])rejudice 
of the general body of^^iTeditors, and that an 
impri.sonment of more than t]ireje months, at 
the suit of such creditors, justified the Court 
in interfering, by ordering his release. I'lie 
application was opposed, on the grounds that 
the Cdurt had no jurisdiction, and if there was 
jurisdiction, that the bankrupt’s conduct had 
rendered him undeserving of the relief now 
sought for. 

Mr, Commissioner Brans had mo doubt that 
he had power to order the bankrupt’s release 
under the recent act 11 & 12 Viet. It was his 
duty, however, to exercise a disxTetion, and,, 
upon looking through the proceedings in this 
case, it did not appear tiiat the bankrupt had 
made the slightest attempt to assist his cre- 
ditors by making out proper accounts. A 
bankrupt who baa not shown at least some 
anxiety to make out correct accounts, surelj 
must not expect the Court to interfere in his 
behalf. Until he had evinced i a disposition to 
do Justice to bis creeitors, no order could bo 
made for his release from prUom It was a 
misapprehension of the pmeiple of the new 
ant 4^ sttpposey beoauae^ a bankia^>t was three 
pmonuhie wan entidedjto hia release. 

Ap|»IuuitkHi: ffefhaed. 
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LETTERS PATENT, 

Declaration. — Renewed letters patent were 
granted to B., on his securing to A., the original 
inventor, an annuity of 500/., so long as the 
new letters patent should last ; but if he could 
not secure such an annuity, then, upon signi- 
fication thereof to her Majesty, &c., the new 
letters patent should cease. In an action by 
B, for an infringement of the patent, the decla- 
ration stated, that from the making of the said 
letters patent hitherto, the annuity had been 
duly secured to A., according to the true intent 
ana meaning of the letters patent : Held, suffi- 
cient, after verdict. Ledsam v. Russell, 16 M. 
& W, 633. 

UrMITATIONS, STATUTE OP. 

See Process. 

,.,handahus.,.; 

lYo/ice.— Notldeand g4*bimdBof appeal mider 
the 4 & 5 W. 4, c. 76^ s.'Bl, shcMild^ 

14 days befoiT the 1 st day of the general qiiav** 
ter s^sidns, and not 14 days Before tihelst day 
on which the adjourned sessions are appointed 


to he held, for the division in which the appeal 
is to be tried. 

When the quarter sessions were held at J?., 
and by adjournment in each of the three divi- 
sions of a count}^ and the appellants had given 
notice and grounds of appeal 14 days before 
holding the sessions for the division, but not 
14 days before holding the sessions at B. ; and 
the sessions, on the objection being taken, dis- 
missed the appeal ; this Court refused to grant 
a mandamus, compelling them to ent^jr a con- 
tinuance and hear it. Reg. v. Justices of 
Suffolk, 4 D. & L. 628. 

Ca8t?s cited in the judgment: Rex v. Coystan,19 
Vin. Abr. 355 ; Rex v. Inhabitants of Polstead, 
2 Strn. 1253; Rex v. Justices of Sussex, 7 
T. R. 107. 

MISDIRECTION. 

See Particulars, 3. 

NEW ASSIGNMENT. 

To trespass for breaking and entering the 
plaintiff’s close, the defendant pleaded a right 
of way over the locus in quo. The plaintiff new 
assigned trespasses ejrtra vlarn. The defend- 
ant jjleaded to the new assignment that, whilst 
he had the said right of way, the jdaintiff* ob- 
structed the way by digging a trench, &c,, and 
that for the purpose of avoiding the obstruction 
and using the way, the defendant went along 
the part of the close in the new assignment 
mentioned. Replication de injuria: Held, 
(Platt, IL, dissentiente,) that the right of way 
stated in the jilea to the declaration was not 
admitted by the new assignment; and that, 
being Substantially re-asserted in the plea to the 
new assignment, the defendant wis bound to 
prove it. Robertson v. Gauilett, 4 D. &: L. 
548. 

Cases cited in the ^idgment: Norman v. Wes- 
combe, 2 M* & W. 349 ; Brancher v Molyneux, 

1 M. G. no ; 1 Scott, N. R. 653. 

NULLITY. 

See Setting aside Verdict. 

OUTLAWRY. 

Writ of error. — Iti suing out a writ of error 
to reverse an outlawry whieh. has issued against 
a defendant for not putting in an appearance in 
an tidtion, it is not necessary that the outlaw 
should make ari appearance in the action to 
enable him to sue out the writ ; nor is it neces- 
sary that the attorney suing out the writ should 
depose that he is authorized by the outlaw to 
stie but th^ writ ; that being only necessRiy on 
proceecfihg^tb reyctae an outlawry by motion, 
and not where it is done by writ of error. 

V. lues, 35 L. O. 345. 

■ ^ , s->PARTyfrJLARS OF DRMAKD. 

1. In an action by a surveyor to recover for 



511 


Analytical Digest of Cases .• Courts of Common Law, 


work done and money expended, in respect of 
a projected railway company, where it does not 
appear that the defendant is other than a 
stranger to the j)laintiir, and to the nature of 
his claim, the particulars of demand must be 
more explicit than in ordinary cases* 

In such a case, therefore, the Court required 
the particulars to state how many men were 
employed in the survey, &c., and for what 
time ; and to separate the tavern charges from 
posting and other expenses ; and to state for 
whom the former were incurred. Trichard v. 
Nelson, 4 D. & L. 693. 

2. Nonpros, — ^The defendant had obtained 
an order lor particulars of plaintiff’s demand 
before declaration, with a stay of proceedings 
until delivery. After two Terms had elapsed 
without such delivery, he obtained an order to 
rescind his former order, and served it, with a 
demand of a declaration within four days. No 
declaration having been delivered within the 
four days, he signed judgment of nonpros,: 
Held, that the judgment was regular. Johns v, 
Saunders, 5 D. &; L. 49. 

3. Misdirection, — Set-off, — New Trial, — A 
declaration in debt contained counts for money 
lent, money had and received, and money due 
on an account stated, in eacli of which the de- 
fendant was alleged to be indebted to the plain- 
tiff in Gl, lOs. The defendant pleaded a set-off 
of 50/, The particulars of demand claimed 
Gl. 10$, for money lent. At the trial the de- 
fendant proved a set-off for GL lOs, The un* 
dersheriff thereupon directed the jury to return 
a verdict for the defendant : Held, that this was 
a misdirection on the part of the under-sheriff, 
and a rule for a new trial, which had been ob- 
tained, was made absolute. Roche v, Charn^ 
pain, 5 1), tk L. 121. 

4. The words “ dates and items/' which are 
not in the printed form of an order for jmrticu- 
lars, ought not to be inserted ; if they are, the 
judge to whom the application is made will 
strike them out. Montague v. Payne, 35 L. O. 
298. 

PARTICUL.AKS OF SET-OFF, 

An order waM*inade for delivery of pai ticulars 
of set-off, with dates, and in delimit thereof, 
that the defendant should be precluded from 
iving evidence of set-off. Particulars were 
elivered, but without dates, subsequently to 
which the plaintiff replied, and the cause canle 
on for trial, when the judge refused to receive 
the evidence of set-off: Held, that the evidence 
was properly rejected, the order not having 
been complied with ; and that the plaintiff had 
not waived the objection by replying -to the 
plea. Ibhett V. Leaper, A Sc L, 716. 

See Particulars qfDe/nandy3» 

PRISONBK. 

1. JDetainer . — Saadaj/.— The de(end^t, whp 
was in custody at Cambridge,; received an ordei; 
on a Saturday for his discharge : this ib^ 
warded to the under-sheriff at \yi8beaqh ^ 
the next day, Sunday, the gaoler received a 
warrant of detain^ under a Writ df cU, sa ,, , 


which had been issued the day before : Held, 
that the sheriff was entitled to detain the de- 
fendant for a reasonable time after the receipt 
of the order, for tlie purpose of searching his 
office for writs, and that the defendant was not 
entitled to his discharge under 29 Car. 2, c. 27, 

I 8. 6, on the ground that the service of the war- 
rant on Sunday was void. Safnuel v. Buller, 
1 Exch. R. 439. 

2. Discharge , — The Court refused to dis- 
charge out of custody a defendant taken in ex- 
ecution in the year 1828, upon affidavit that the 
plaintiff had died in 1839, and that the defend- 
ant had been informed, and believed, that no 
legal representative of the plaintiff had revived 
the action, or had taken any j proceedings what- 
ever in the matter, since the death of the jdain- 
tiff. Taylor v. limy ess, 4 D. & L, 70S. 

PliOClCSS. 

Amendment, — Statute of Limitatioas, — In an 
action by the assignees of a bankrupt against 
the public officers of a banking company, to 
recover money alleged to have been received 
from the bankrupt in the j^ear 1840, the Court, 
in order to save the Statute of Limitations, 
allowed the writ of summons to be amended, by 
stating the character of tlie plaintiffs and de- 
fendants. Christie v. Bell, 16 M. & W. 669. 

aUO WARRANTO. 

For what office it lies, — P., by will, directed 
that six poor persons of E. parish, should have 
a weekly allowance and lodging in an alms- 
house to be built in E, ; and he devised lands 
to trustees, out of which the expense was to 
be defrayed, and also on condition that the 
trustees should find a persfpn qualified to keep 
a free grammar school in E. or in R, ; and the 
will gave directions concerning the rules of the 
school, and the putting in and paying the 
schoolmaster and uslier, » 

Afterwards, by charter, reciting the will, and 
that there had been built an hospital at PL, in 
which poor persons were relieved, and a free 
school at JZ., it was granted that there should 
be in i?. an hospital, and in R. a free grammar 
school, the said hospital and school to consist 
of a master, a schoolmaster, ushers, j)oor men, 
and poor scholars, who were made a corponi- 
tion; that there should be gov^nors, with 
power to correct abuses, and make laws for the 
governing o :ine. corjKpration, and their lands 
and goods ; that the master should be a master 
of arts of Oxford or Cambridge, and a preacher 
of Qod's word, and should, in person or by 
deputy, preach once every Sunday in the parish 
church o(B^ and read prayers twice everyday ill 
the week in that church. By act of parliament 
(5 Gr. 4, c. 38, private,) it was enacted, that the 
affairs of the corporation, without prejudice to 
the powers and privileges of the governors, 
should be managed by a court of managers, 
consisting of certain members of the corpora- 
tion. And it was provided, ttiat when any of 
the g:oy6mom shoula be a minor or under legal 
dt8abyaty^!the > jguardian, &c. of governor 

ihoul^ his Rtead,: that the master- 

sbtprwas not an. office lor whi(^ an information 
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a gut Beg, 

V, Monsley, 8 Q. IJ. O'lG. 

KIOIXT TO BEGIN. 

1. Nisi Prius trial. — To a declaration in 
trespass defendant pleaded a justification, 
setting up ah affirmative right in himself, 
which right the rejdication traversed. At the 
trial, the plain tifif’s counsel claimed the right to 
hegiri. The judge asked whether he would 
undertake to proceed for substantial damages, 
and, on counsel declining so to undertake, al- 
lowed the defendant to begin. Held^ correct. 
Chapman v, Rawson^ 8 (J. B. 673. 

2. The Court will not set aside a verdict on 
the ground that the wrong party was allowed 
to begin, unless it appears that some manifest 
injjiry has resulted therefrom. Edwards v. 
Matthews^ 4 D. & L. 721. 

RECOUP. 

Improper alteration. — Verdict. — The Court 
will not permit a party to retain a verdict upon 
a record which has been improperly altered by 
him. Suker v. Neale, 1 Exch. ll. 468. 

REPLEVIN. I 

Tender. — The tender of a sum of money | 
where more is claimed isS a good and valid 
tender of that sum, and the person receiving it 
does not thereby j)rejudice his right to recover | 
the remainder ; but a tender of a smaller sum 
which imposes a condition on the person ac- I 
cepting it that it shall be in full discharge of 
the debt, or in full of all demands, is invalid. 
Bowen v. Owen, 35 L. O. 146, 

«CI. PA. 

1. Executors. — P^'ohate. — An affidavit in 
support of a rule absolute for judgment in sci. 
fa., at the suit of executors, must show that 
probate has been granted to them. Vogel v. 
Thompson, 1 Exch. R. 60 ; S. C, 5 D. &.L. 
114, 

2. Banking co-partnership. — 7 4, c. 46.—^ 
The Court will not shorten the time for show- 
ing cause against a rule for issuing a sci. fa., 
on the ground that the three years limited by 
the statute for proceeding against retired mem- 
bers of a banking co-partnership might ex- 
pire before •-execution could issue. Held v. 
McKenzie, 5 D. & L. 172. 

3. Execution was issued against several 
existing members of a banking co-»partn.er- 
ship, established under the 7 G. 4, c. 46, and 
no satisfaction had been obtained,. and ground^ 
were shown for believing that none of the 
existing members were solvent, the Court per- 
mitted a sci. fa. to issue against persons who 
were members at the time of the contract being 
made, although execution had not been issued 
against all the e.xi sting members, (Wilde, C. J,., 
dubiiante). Held v. iPKenziB,:5' D, & L* = 172* 

8 BaUBSTR AT£ON . 

Interest^ on Jtid|i7mewr.-^A plsdntfff 
obtained judgment against a waneffeed^ 
n^ii in 1834, issued a s^qu^e^ratioh' W 
bishop of his diocese to sequestef' the prdfttS'hf 


his living. In the year 1838, an act was 
passed (1 & 2 Viet. c. 110, s. 17,) which gavef 
,pidgment creditors a right to four per cent, 
interest on judgments obtained by them from ' 
the time of the act coming into operation, as to 
judgments entered up before the act, and as 
to those entered up after, from the time of so 
entering it up. In December, 1839, another 
writ of sequestration was lodged with the 
bishop against the profits of the living at the 
suit of other parties. A motion being made by 
the first sequestrator that the writ of sequestrari 
facias should be handed over to him to enable 
him to indorse the amount of interest from 
1838, thereon, the Court refused to make such 
an order. Watkins v. Tarply, clerk, 35 L, O. 
262. 

SERVICE OF PROCESS. 

Officer of corporation. — Service of a writ of 
suininotis on a clerk in the office of the secre- 
tary of a corporation aggregate, is not sufficient 
service on the “ clerk or secretary,'^ under 2 
W. 4, c. 39, 8. 13, so as to authorize a motion 
for a distringas, or to enter an appearance for 
the defendants. Walton v. Universal Salvage 
Company, 16 M. & W. 438. 

8E1TING ASIBE VERDICT. 

Writ of trial. — Irregularity. — Nullity, — An 
order having been made on the 6th of. July, 
1846, by a judge at chambers, to set aside. a 
verdict obtained under a writ of trial, on the 
ground of the inconsistency of the notice of 
trial : Held, that the order was merely irregu- 
lar, and not a nullity ; and, therefore, that an 
application on the last day of Trinity Term, 
1S47, to rescind it, was too late. OrgiU v* 
Bell, 1 Exch. R. 466. 

SET-OFF. 

Conclusion of replication , — To assumpsit 
against an executor, on an account stated by 
him as executor, a set-off for debts due from 
plaintiff to testator in his lifetime may be 
pleaded. So held on demurrer to the replica- 
tion. 

The plea averred that the debt set off was 
equal in amount to the damages sustained by 
the breach of the promises. The plaintiff re- 
plied, as to 1,493/., parcel of the set-off, the 
Statute of Ldmitations ; and further replied 
that plaintiff was not indebted to testator, or 
defendant as executor, beyond the 1,493/., 
mode et forma; with a single conclusion as 
to the whole replication ; HeW, on special de- 
murrer, a bad conclusion. 

Quaere, whether the replication was bad for 
duplicity. Blakesfy v« SmaUwood, 8 Q. B. 
538. 

See Particulars of Demand^ 3. 

I jlSHEBirF. 

Fee&,--^Uomey*s an - action , by 

a fiheriif’s ofheer against the attaaney 4>f the 
plaintiff for levy and caption fees, evidence of 
usage that “the sheriff's officer .alw^s looks 
to tho attorney, and not to the plaintiff in tlie 
action,’^ cannot be admitte^d; 
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Quaere, whether a sheriff’s officer can main- 
tain an action for levy and caption fees against 
the attorney of the plaintiff, unless specially 
. employed by him ? Seal v. Hudson, 4 £). & L. 
TOO. 

SPECIAL CASE. 

Jurisdiction of Court. — Construction of 3 4 

W. 4, c, 4?, s. 25. — ^The consent and agreement 
of the parties to the statement of a special case 
under the 3 & 4 W. 4, c. 42, s. 25, mast be 
unconditional in order to give the Court jurb- 
diction to entertun it. 

Where, therefore, the statement of the case 
was subject to a power given to either party to 
turn the special case into a special verdict for 
the purpose of having a writ of error, the Court 
refused to hear it argued, unless the parties 
agreed absolutely to be bound by the special 
case. Efigstrom v. Brigktman, 35 L. O. 4G3. 

SPECIAL JURY. 

1. Tlie subject’s right to try a case by a 
special jury is not affected by any suggestion 
of the Attorney or Solicitor-General, without 
affidavit that the Crown is interested in the de- 
fendant’s estate, thodgh that suggestion would 
be sufficient to obtain a trial at bar. Dunn v 
Cox, 1(3 M. & W. 43p. 

2. Service of rule. — Reasonable promptitude. 
— The rule of Hilary Term, 1 Viet., rule 3, 
applies only to the application for a rule for a 
special jury, and does not render irregular the 
service of the rule, though not made more than 
six day.s before the day for which notice of trial 
has been given. 

Where notice of trial had been given for the 
26th, and a rule for a special jury obtained by 
the defendant on the 1 9th of the same month, 
was served on the 20th, and on the 24th there 
followed a service of the notice to 'strike the 
special jury on the 2Gth : Held, that the plain- 
tiff, who had countermanded tlic notice of trial, 
could not oomplain of want of reasonable 
promptitude on the defendant’s part. Strong- 
hill V. McLeod, 35 L, O. 413, 

STAYING PROCEEDINGS. 

1. The Court will stay proceedings, without 
costs, in an action against one of'several joint- 
contractors, where the same debt has been re- 
covered in an action against another of the 
joint-contractors. Newton v. Blanty 4 D. & L. 
674. 

Coses cited in the judgment ; King v. Hoare, 
2 D. & L. 382 ; 13 M. & W. 494 ; Peshall v. 
Loyton, 2 T. R.712, 

2. Payment of admitted breaches of hond ^ — 
The Court will not, in an action against sureties 
on a bond, stay proceedings as to certain 
breaches, on payment into Court of the amount 
admitted to be aue on those breaches, so as to 
enable the defendant to try the questk>ni of lia- 
bility on other breaches. 

D. & L. 1^4. 

Where a defendant obtained a rulrntsl for 
judgment as in case of a uonsuitj to which, 


under the circumstances, he was not entitled, 
and the plaintiff offered a stet processus, the 
Court dificbarged the rule with costs, unless 
the defendant agreed to the stet processus in a 
week. Barker and another v. Berry, 35 L. O. 
463. 

STRIKING OUT COuiiT. 

Authority for application. — An affidavit 
sworn, for the purpo.se of obtaining a rule, by 
a party styling himself clerk to A. and JB. 

agents for the defendant,” shows sufficiently 
that the application is authorized by defendant, 
if it does not appear that he is absent from the 
country. Slack v. Clifton, 8 Q. B, 524. 

TENDER. 

See Replevin. 

TRIAL, nb:w. 

1. Where a cause stood No. 15 on the list 
in the Sheriffs’ Court, and the practice of the 
Court was to go through the list and take the 
undefended causes first, and on corning to No. 
15, the plaintitT’s attorney stated it to be un- 
defended, having good ground for believing it 
to be so, and tlu? cause was accordingly taken 
and tried in the defendant’s absence : Held, no 
ground for a new trial. Banks v. Newton, 4 
D. & L. 632. 

2. Tlie Court permitted a motion for a new 
trial to be made more than a year after the ver- 
dict was pronounced, a bill of exceptions which 
had been tendered at the trial not being sealed 
in consequence of the judge’s death. Newton 
V, Boodle, 4 1). & L. 664. 

3. Misdirection on one of several issues . — 
Costs. — Where, in trespass, there were several 
is.mes, one of them on a plea of lib, ten., and 
the judge at the trial improperly rejected evi- 
dence applicable to that issue only, the Court 
discharged a rule for a iifew trial, after a verdict 
for the defendant on several issues, on his con- 
senting to the verdict being entered for the 
plaintiff on that issue, and gave no costs of the 
rule to either party. Hughes v. Hughes, 15 M. 
& W. 701. 

• Cases cited in'tho judgment ; Doe d. Lord Teyn- 
hiini V. Tyler, 6 Bing. 554 ; Oeuae v. Barrett, 
1 C., M., & K., 919; Moore V. Tuckwell, 1 
C. B.60r. 

See Particulars of Demand, 3. 

TRIAL, NOTICE OF. 

TSHiere the plaintiff’s pleading concludes to 
the country, he may give notice of trial under 
Reg. Gen., Hil. T., 2 W. 4, r. 59, either at the 
time of delivering the pleading or afterwards, 
without waiting for the similiter to be added. 
Where a rule nisi has been obtained to set 
aside a notice of trial, with a stay of proceed- 
itigs: Semhle, that it is no vicnation oT the 
rule to countermand the notice of trial. 
MulUns V. Ford, 4 D. & L. 765. 

vehu^in acfaion on a banliec^s cheque 
oannot be chai^d,^^ an luffidavit 
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stating special circumstances, and the order 
for that purpose, if obtained on the ordinary 
form of affidavit merely, will be set aside as 
irregular. fVebb v. Inwards, 35 L. O. 371. 

WAIVBR OF OBJECTION. 

Judgment and cJJ’ecii/ioii.— ‘Where a plaintiff 
in an action bolds a collateral security for the 
payment of the money sought to be I’ecovered, 
and a judgment in such action is irregularly 
signed, execution issued, and the money 
levied ; a subsequent demand by the defend- 
ant and acceptance of such collatenil security 
is a waiver of the irregularity in the judgment. 
Hills V. Sileock, 35 L. O. 331. 

WARRANT OF ATTORNM5Y. 

1 . Authority for apjdivation to set aside, 
where party is nhrond,— JV. executed, at Brus- 
sels, in June, 1843, a warrant of attorney to 
confess judgment ; and judgment was entered 
on it. In Jan., 1840, a rule nisi was obtained 
to set the warrant and judgment aside. There 
was nothing to show that W. authorised the 
application, except that the affidavit in support 
of the rule was made by a party who styled 
himself clerk to jfj., attorney for the almve- 
named defendant : Held, that it ought to have 
appeared more expressly that the application 
was made on behalf of fV. ; and the Court dis- 
charged the rule, but witliout costs, Hmnc v. 
Lord Wellesley, 8 Q. B. 521, 

Cnso cited in tlie judgment; : Lewis v. Earl of 
Tunkevville, 2 Dowl, N, S, 754. 

2. Waiving Irregularity , — Interest, — A war- 

rant of attorney authorizing judgment to be 
signed for 1 10/., besides costs of suit, contained 
a memorandum that it was given to secure the 
})ayment of 551, by instalments, and in default 
of payment of any instalment, j)ower was given 
to sign judgment andi is.sue execution for the 
whole amount, and to levy for sheriirs pound- 
age, &c. Judgment was signed on the 11th of 
Feb., 18-17, for 200/. debt, and 3/. lOs. damages 
and costs, and, on the satne day, a writ of ca. 
sa, was issued for the same amount, ifidorsed 
to satisfy 59/, 7s., together with sheriffs' 
poundage, under which the defendant was 
taken in execution on the 18th of March, On 
the 3rd of the defendant applied to set 

aside the juugment and writ of execution, on 
the ground that there was no proper attesta- 
tion of the warrant, which suinnions was dis- 
missed ; and, on the lOlh, he made a second 
application for the same purpose, on the 
ground that the debt had been satisfied ; which 
second summons stood over on account of the 
non-attendance of the plaintiff’s attorney. In 
Easter Term, on the 2 1st of April, a rule nisi 
was obtained to set aside the appeiirance, de- 
claration, judgment, and writ of execution, and 
to discharge the defendant out of custody, on 
the ground that the judgment signed was not 
authorised by lbe warrant of attorney, and that 
the writ of execution shoidfl have con^in^d in 
U a claim for .interest, in pursuance eff the Reg. 
Gen. Hil. T., 3 Yict., or have stated the date of 
the judgment ; HeW, that tbie judgineat^ and 
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writ of execution, ip being for 200Z. instead of 
the sum authorized by the \varrant, were not^ 
void, but voidable only ; and that the defend- 
ant Wd waived the if regularity, by applying . 
on two former occasions to a judge at chains • 
bers to set aside the proceeding^, without 
taking any objection on this ground : Held, 
also, that the Court would not attribute the 
difference between the amount of 53/., the sum 
secured by the warrant of attorne}% and 59/. 
the sum indorsed on the writ, to a claim for 
interest, as it might fairly be presumed to refer 
to incidental exjieiises of the caption, &c. ; and, 
therefore, that it was not necessary that the 
writ should contain the danse for interest in 
the form given, Reg. Gen. Hi!. T., I Viet, 
No. 1, or should state the date of the judg- 
ment. Stopford V. Fitzgerald, 4 I). & L. 7*25, 

3. Defeasance. — The omissH)n to comply 
with the Reg., M. T., 42 (L 3, which requires 
the attorney preparing the warrant of action to 
cause the “ defeasance to be written on the 
same jmper or jmrchmerit, on which the warrant 
of attorney shall be written ; or cause a memo- 
randum in writing to he made on such warrant 
of attorney, containing th# substance and effect 
of such defeasance,’* does not render the war- 
rant void as between the parties. Joel v. Dicker, 

5 D. & L. 1. 

4. Reference to master, — Where judgment 
had been signed on a warrant of attorney, the 
defeasance of which did not contain the true 
terms of the agreement upon which it was to 
be void, pursuant to Reg. M. T., 42 G. 3 ; and 
the judgment appeared to have been signed be- 
fore certain hills of exchange, for which it was 
given as collateral security, had become due ; 
the Court referred it to the Master to ascertain 
what was due t<^ the plaintiff, and ordered, that 
upon jiayKient of that sum, and the costs of the 
proceedings, the bills of exchange should be 
delivered up to the defendant, and satisfaction 
should be entered on the judgment. Joel v. 
Dicker, 5 1). & L. 1 . 

o. Naming attorney, — It is not necessary 
that the defendant should actually nominate the 
attorney attesting a warrant of attorney on his 
behalf ; it is ,8ufficient if, of his owm free will, 
he adopts an attorney suggested by the plain- 
tiff. 

Nor is it necessary that the attorney should 
be cognizant of the facts under which the war- 
rant of attorney is given, or that he should 
consult with the defendant in private, previous 
to signing; it is enough if the attorney be there, 
willing to give the drfendant the adidce if he 
asks it; and he cannot complain afterwards 
that his interests Ww not protected, if he with- 
hold from the attorney the necessary informa- 
tion. Joel V. Dicker, 5 D. & L. 1. 

Coses cited in the judgment : leylor v. Nicholl, 

8 Dowl. 242 ; Hale v. Dale, 8 J)qwI., 599; 

, Pea^e V. Wells, >8 DowL 626. 

6, Attestation, ^ A warrant of attorney to 
confess judgment was attested as follows : — 
** Signed, sealed, and delivered, (b^eing first 
4ttly stamped), by the said James Kershaw, 
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in tlie presence of WilUam Keating Taylor, one 
*)f the attorneys of her Majesty’s Court of 
C^neen’s Bench, at Westmingter, and. attorn^ 
•*ou behalf of the said James Itershaw, expressly 
named by him, and attending at his request to 
inform him, and I did inform him of the nature 
and effect of the above written warrai?it of at- 
torney before the same was executed by him, 
and I declare myself to be the attorney of the 
said James Kershaw* William Keating Tay- 
lor,” 

Held^ on motion to set aside the warrant of 
attorney, that the attestation was a sufficient 
compliance with the I & 2 Viet. c. IK), s- I), 
which requires that the attorney shall ‘‘ state 
that he subscribes as such attorney.” Po2>e v, 
Kershaw^ 35 L, O, 296* 


BUSINESS OF 


COMMON LAW SITTINGS. 

CDicccit^fi 13cnf!)v 

In and after Aiichaidina^: Ter nit 13 

MllJDLfc:.Sl\X. 

hi Term, 

Ist SitfinjT, Friday • Nov. S 

And two following days at 11 o’clock. 

2nd Sitting, Tuesday Nov, 7 

And aabse(juent days at Eleven o’clock. 

Srd Sitting, Thursday Nov, 23 

At 1 past Nine o’clock precisely, for Undefended 
Causes only. 

A list of Causes will be printed imme<Iiatel 5 %but 
on the uncontradicted statement of either side that 
a cause is too long to he tried iti lernt, it will be 
wrthdrawri from such list, and a amall number of 
comfdott^d and new causes will be put into the list, 
day by day, in their usual order. 

Sitting after 3 erni, Monday . . , , Nov. 27 j 

At half-piUit 9 o'clock. ‘ 

i.ondom, • 
hi Term, 

Sitting at 10 o'clock, Friday .... Nov. 24 
‘ For Undefended Causes and such as the Judge 
cotisiders ht to bo taken. • 

After T'erm, 

Tne^^ay • • , p , y , , , , „ Nov, 28 

(To adjourn;) 

Comsum Vba«. 

In and after Jlfichaeimitii Term, 

Jn Tfrm, [ 

MlDDLKSrX. I.C>K1>09P. 

Wtwtinesday . Nov, B 1 Friday , , Nov. 10 

Wednesday . Nov. 15 j FridaV . * Nov. 17 

After Termp ' ■ <■ 

M I ^ t^OKooif, : 

Mondtty . . N5v. 27 I Tuieadi^ . . 28 

N,Ii. The Ciiukw'ill fell at ten o'clock fhthefeyre- 


WRIT OF KRllOR. 

See Outlawry, 

WRIT OP summons. 

Ser^nce of, Entering appearance . — ^The ad- 
mission by the defetidant, an attorney carrying 
on businees in London, of the receipt of an 
original writ of summons issued into Middle* 
sex, and a copy, both having been sent by })OSt» 
accompanied by the defendant's promise to 
enter an appearance, is not sufficient to entitle 
a plaintiff to more than a rule nisi to enter an 
appearance for the defendant. Grand Junction 
Waterworks Company v. Roy, 35 L. O. 13. 

WHIT OP TRIAL. 

See Setting aside Verdict, 


THE COURTS. 


nocn ort onch oF the dtiys in Term, flnd ut tialf-poat 
nine preciRcly on each of the (lays after Term, 

'I'ho cuusos in the list For each of the above sitting 
days in 3’erin, if not disposed of on (hose days, will 
be tried by adjournment on the days following eiich 
of such sitting days. 

On Tuesday the VBtli Nov,, in London, no causes 
will he tried, but ilie court will adjourn to u future 
day. 

0yrf)cqucr o( 

See p. 4U>, a7ite. 

COMMON LAW CAUSE LISTS* 

i^icljcqurr of 

PEK EM PTOK V PA PEH. 

Far Michaelmas Term^ 1848. 

To be called on the first day of the Term, after th© 
motions, and to be proceeded writh the next day, if 
uecese^ry, before the motions. 

Hale Nisi, 

1 Bib Jan. 1848.— Norton v. Robinson and an- 
other — Mr, Cowling and Mr. Martin. 

lOili June, 184B — 'nior[»e, elk. v* Plpwden-— Mr* 
Pigott and Mr, Whyte. m 

30th May, 1848. — Thomas Jones— Sir John 

Bayley and Mr. Prentice. • 

i2th June, 1848. — Sowlerty, Rhodes— Mr, San- 
ders and Mr. Hoggins. 

DEMORRCltS. 

Far Judgment, 

Jones V, Morris and another, (Replevin la t 
octidn.) 

(Heard Slat May, 1848.) 

Haigh and others Jaggnr and another. 

(Heard 9th June;iB48*) 

Miller and another e. Hay. 

(Heard 1st July, 1648.) 

, Tittoth V W dodb'uFv. ■ ' ^ ■ ' • ’ ■ 

7,^ ^ ■ ;■ 

GraJiiim' iild &c. ». 3&e4»«. 
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Giles V, Hutt and others. 

Dawson and another v. Daw*8on. 

K or ton V, Walker. 

Howard and another, exors., &c,, v* Oakes. 
Wilkes ??. Cutler and others. 

Lewellin and others v* Bowen. 

Tatton Hammeraley. 

The London, Brighton, end South Coast Railway 
Company Goodwin, 

Moore v. The Metropolitan Soivage Manure Co. 
Tasker, elk., v. Bullman, covt. 

Caatoll V. Kirkland. 

Frampton, P. O. v. Flabj^ood. 

Daw’soii r. W rench, sutjd with others. 

Harding v* Brown- 
Curie wis v. Clark, sued, Ac. 

SPECIAL PA PER. 

For Jnd^meyit. 

Graham end otliers, assignees, Ac., v. Allsopp. 

(Hoard tUli May, 184iL) 

Toynbeo v» Brown, elk. 

(Heard tSth May, 1848.) 

Biel by i>. Shepherd. 

(Heard Kith May, 1848.) 

Lampreli v. The Guardians of the Blllericay 
Union, 

(Heard 7th June, 1848.) 

For Av^rument. 

Addenbrooke and dthers Botfield, by rule of 
court. 

Frith and others v. Cuzenore and another, by 
order of Nisi Ft ins* 

Mopkinson, Trousnror, r. Puncher and, another, 
by order of Baron Aldcrson, 

" Wood and others c. Waud and others, by order 
of Nisi Frina, 

Coofjor Norfolk Railway Company, by order 
of Baron Alderson. 

AViliiams, exor., Ac., r, Grifiith, by order of 
Nisi Frins* 

Purvis, and others Traill, Esq., by order of 
Baron Parke. 

Barnford v, lies pnd others, by order of Baron 
Alderson. 

NEW TIU/\L PAPER, 

For Michiieltnus Torm, 1848. 

FOR .IITOGMENT. 

Moved Michaelmas Term, 1847. 

Miihllesex, Baron "Morley v, Atten- 

borough — Mr. Martin. 

• (Heard 11th May, 1840.) 

London, Lord Chirf Baron, — Burnside r. Dayrell 
— Mr. Crowder. 

(Heard 29th May, 1848.) 

Moved Hilary Term, 1848. 

Londoiu Lord Ch ief Baron, — Willey v, Parrattand 
others — Sir F. Thesiger. • 

(Heard ist June, 1848.) 

London, Lord Chief Baron* — Daiues Hartley and 
another — Mr. Chambers. 

(Heard 8th June, 1848.) 

Moved Easter Term., 1848. 

Lemdon, Lord Chief Baron, — Landont;. Beioley*-*- 
Mr. Crowder. 

(Heard I5th June, 1848.) 


FOR ARGUMENT* 

Moved Michaelmas Term, 1847. 

London, Lord Chief Baron , — Burnside i>, DayreU 
— Mr. Martin. 

Moved Hilary Term, 1848. 

London, Lai d Chief Barotu — Herring u. Hudson 
and others — Mr. Wntson. 

London, Mr. Baron Rolfe , — 'Kitchiugmun v* Skeel 
and another, exors., Ac. — Mr. Lush. 

Moved Easter Term, 1848. 

Middlese^e, Lord Chief Baron* ^Loxagv, Rennie 
and another — Mr. Hill. 

London, Lord Chief Baron , — Sage v. Robinson — 
Mr.Humfrey. 

Liverpoot, Mr, Baron liolfe , — Standish v, Ross, 
jun. — Mr. Martin. 

Taunton, Mr. Baron Flatt . — Brown v* Nolley— 
Mr. SerJ. Kinglaki?. 

Hertford, Lord Denman , — Ehrensperger v. An- 
derson— Mr. Serj. Chaniiell. 

Sussex, Mr, Justice Ch/eridge.— Donne v. Smith — 
Mr. Sorjt. Shoe, 

Surrey, Lord Denman , — Ilosking v. Phillips— 
Mr. Serj. Channell. 

Lincoln, I,ord Chief Justice Wdde . — Cocld v* 
Caspy — Mr. Mumfrey. 

Dei'hy, Lord Chief Justice Wilde . — West v. 
F ri tche — M r. Macau lay . 

Warwick’, Lord Chief Justice Wilde , — Smith v* 
Davenport — Mr. W hitehurst. 

]Varwick, J^ord Chief Justice Wilde , — Barrett and 
another v. Jormey and others — ^Mr. Humfrty. 

H nruueZ-, Lord Chief Justice Wilde , — Higgins v, 
Hopkins — Same, 

TFarw?ic/c, Lord Chief Justice Wilde . — Forrester v. 
Smitli — Same. 

IFrtrM.-ic7c, Mr* Justice Mutile, — Stanton, on uffid. 
V. Knight — Mr. Whileluirst. 

Warwick:, Mr* Justice Matde . — Cox v. 7'he Mid- 
land Railway Company — Mr, Hiimfrey. 

Warwick, ]\J r.Jastice Munle . — Davies and another 
V* The Midland Uaiiwuy Company — Same, 

Waruickj Mr* Justice Maule . — Silk v. Same — 
Same. 

Siaford* Mr. Justice Paiteson , — Dobbs v. Penn — 
Mr, Sorjt. I’alfourd. 

Stafford, Air. Justice Patteson . — Stevenson v 
Buckt()n — Same. 

Hereford, Mr,*/ust}ve Fatteson , — Price and another, 
executors, Ac. v, Woodhouse and another — Mr. 
Godson. 

Gloucester, Air. Justice Paiteson. — Cannock v, 
Jones — Mr, Godson. 

Swansea, Air* Justice Williams* — I'he Duke of 
Beaufort v. 'Fhe Mayor, Alilermen, and Burgesses 
of Swansea — Attorney General. 

Aloved after the 4th day of Easter Term, 1848. 

Afiddlesex, Air, Baron Alder son * — Arnold v. Ryan 
— Mr. Serjt. Wilkins. 

Aliddlesex, Air. Baron Alderson * — Glen v. Dungey 
and another — Mr. Pearson. 

Aloved Trinity Term, 1848. 

Aliddlesex, Lord Chief Baron * — Gaylurd v, Morris 
and another— Mr. Watson for deft. Robert Morris. 

Aliddlesex, Lord Chief BareH. — •Greville v. De 
Rutzen — Mr. Humfrey. 

Aliddlesex^ Air* Baron Platt , — Dent u. Jackson— 
— Mr. Watson. 

London, Lord Chief Baron , — Campbell v. Pepper 
«-Mr, Lush. 
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‘ Quod niagis ad nos 

Portinet, et noscire malum est, agitamus/' 

Hokat, 


THE MAGISTRACY AND THE 
QUARTER SESSIONS. 

The Quarter Sessions llirpuglioiit the 
kingdom commenced last week, and have, 
by this time, nearly terminated in all the 
counties, llie amount of business, civil 
and criminal, disposed of, wc have been in- 
formed, fell rather Ixjlow the usual average 
at the Michaelmas Quarter Sessions, but 
the diligence of the magistrates who pre- 
sided at those Sessions was severely taxed, 
and their understandings and patience 
sorely tried, by the flood of new enactments 
which the legislation of tlie last three 
months has produced. Within that short 
interval, numerous and im])ortfiut altera- 
tions have been introduced in almost every 
branch of the law relating to the varied and 
complicated duties of a justice of the peace. 

In addition to the two acts introduced by 
the Attorney-General, for regulating and 
defining the duties of Justices of the Peace 
out of Sessions, and in Petty Sessions^— 
which two acts, by the way, contain no less 
than seventy-four sections — and which came 
into operation on the 2nd October instant, 
the magistrates assembled at the Quarter 
Sessions last week had to exercise their 
judgments for the first time, in respect of 
the provisions of two statutes effecting con- 
siderable alterations in the powers exercised 
by the Magistrates at Quarter Sessions in 


criminal cases, both of which statutes re- 
ceived the Royal Assent so recently as the 
month of August last. We allude to the 
Act ‘Qbr the Removal of Defects in the 
Administration of Criminal Justice/’ (11 & 
12 Viet, c. 4(>) and to the Criminal 
Appeal Act, (11 & 12 Viet, c. 78,)*^ wdiich 
gives the justices at Quarter Sessions the 

• power, for the first time, of reserving ques- 

• tions of law arising in criminal trials, for 
the consideration of the judges. The 
Crimiual Justice Amendment Act, though 
it took effect from th® time of its passing, 

! (14th August,) can yet hgje come practi- 
cally into operation in very few instances. 
The enactments are, for the most part, 
rathea* permissive than mandatory, a)id the 
Clerks of Indictments throughout the king- 
dom have not yet, we believe, been directe<l 
to avail themselves of the statutory pro- 
visions of the drd section, \>ijiicb, as our 
readers will perceive, in an indictment for 
stealing proj)erty, permits u count "to be 
added for receiving the same property 
knowing it to be stolen, without obliging 
the prosecutor to elect between the one 
count and the other. The amendment in- 
troduced into the practice of Courts of 
criminal jurisdiction, by this enactment, is 
so obvious, and withal so well calculated 
: to promote the ends of justice, that we 
expect hereafter to find the practice uni- 
formly established of adding a count for 
receiving to an indictment for stealing pro- 
perty, and a count for stealing to an indict- 


“ 11 & 12 Viet. cc. 42 & 43, which see ^nteA " " — — 

pp. 357 to 400, and 417 to 421. \ ^ Seepo^^, p. 519* ^ Printed p. 403. 
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ment for receiving stolen property. The 
4th ftection the 11 & 12 Viet. c. 46,** 
whleh gives Courts of Oyer and Terminer 
aitd Oeiteral Gaol Delivery, the power in 
criminal trials of ordering amendments, 
where variance.s arise between writings pro- 
duced in evidence and the recital thereof in 
the indictment or information, does not 
extend to Courts of Quarter Session ; and 
until these Courts are presided over uni- 
versally by chain non of professional edu- 
cation ami practical legal experience, per- 
haps it is expedient that they should not be 
invested with -sucli a diseretioniiry power. 
There is no reason why the j)ower given to 
the Quarter Sessions, under tlie 11 & 12 
Viet. c. 78/ sliould not have been exer- 
cised at the Sessions which liave lately ter- 
minated as well as at any futv.re Sessions, 
beyond this, tliat the act docs not point out 
with aiij' satisfactory pretusion the manner 
in which the justices are to exercise the 
power now given to them. The 2n(l section 
provides, that the judge, commissioner or 
Court of Quarter Sessions, shall state, “in a 
case signed in the manner now nsmil,” the 
questions of law which shall have been re- 
served, with the special circumstances upon 
which the same shall have arisen, “ and 
such case shall he transmitted to the said 
justices and barons but it is left to the 
magistrates attending at the Sessions to de- 
termine who is to draw up the case, as well 
as who is to transmit it. Wljcn the 
Sessions have granted a case heretofore, as 
our readers are aware is frequently done 
upon questions of parochial settlement and 
rating, the case is uniformly prepared by 
the counsel lor tlic contending parties, and, 
in the event of any difference as to the facts, 
settled by the chairman, and is then (raiis- 
niitted to the Court of Queeifs Bench 
upon certiorari. This is the ouly ‘‘usual ” 
course known to the Court of Quarter 
Sessions, but' it has no practical analogy to 
the reservation of a question of law in a 
criminal trial. In criminal cases at the 
Quarter Sessions, there is often no counsel 
cither for the prosecution or the prisoner, 
no writ of certiorari lies, and if tlie Chair- 
man of Quarter Sessions, or the Clerk of 
the Peace, were ever so well inclined to 
volunteer and undertake the onerous duty 
of framing a case and transmitting it, there 
is no officer named in the act to whom it 
8ho\dd be forwarded. In this, as in many 
other cases, the want of a functionary, dis- 
charging the duties of a minister of jus- 


^ Post, p. 520, e Printed ante^ p. 403. 
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tice, and superintcridin^ the administration 
of the law iu all its details, is strikingly ap- 
parent.^ 

But the two criminal statutes to which* 
we have adverted, form a very incon- 
siderable portion of the new law to be ad- 
ministered by justices of the peace. Be- 
tween Midsummer and Michaelmas in the 
present year, no less than six distinct acts 
of parliament have been passed, relating to 
the relief, removal, management, and main- 
tenance of the poor, all of which demand 
the attentive consideration of magistrates, 
and suggest novel questions for their deter- 
mination. The first of these acts, taking 
them in their order, is the Poor Bemoval 
Orders Act, (11 & 12 Viet. c. 31,)R the 
object of which, as our readers are aware, 
is to prevent expensive and useless litiga- 
tion, by granting such powers to the 
justices at Quarter Sessions us will enable 
tlicm to decide appeals against orders of 
removal, ujmn the merits rather than upon 
technical objections. This statute mate- 
rially alters the practice with regard to 
rianovals and appeals. Copies of the exami- 
nations are no longer to accompany the 
order of removal, as directed by the 4 & h 
W. 4, e. 76, s. 79, hut instead the parish 
authorities are to send with the order of 
removal a notice of clmrgeability and a 
notice of the grounds of removal. When it 
is intended to appeal, the apju'al must be 
directed against the order, and in ordinary 
cases notice of appeal must be given within 
21 days after the transmission of the notice 
of chargcability and of the grounds of re- 
moval ; hut the parish to which the pauper 
is ui*dcr(‘d to be removed may require a 
copy of the depositions upon which the 
order of removal is founded, and in that 
case a further period of fourteen days is 
allowed to appeal after the sending of the 
co])y of deposition. Four other acts, with 
rcferenc(‘ to the poor, W'cre introduced and 
passed iu the last Session, under the super- 
iutcudcuce of Mr. Charles Bullcr, the Chair- 
mau of the Poor l^aw Commission. These 
acts are cited as the 11 & 12 Viet. gc. 82, 
91, 110, & 114. They relate, 1st, to the 
formation of districts and provision for the 
education of the infant poor ; 2ndly, Tl)e 
payment of debts and audit of parochial 
accounts ; 3rdly, Begulations for the relict' 
and burial of casual poor and of paupers 

^ See the observations on the pro|)osed ap- 
pointment of a Minister of Justice, 
p. 457. 

^ Printed ante, p. 298. 
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rendered irremovable by 'ilie & S 
q, €|5 5 an4 lastly, additional p^owqrs^ given 
tp, tbq boar4$ of guardtana, ip asdst in tfie 
emigration of poor persons, to cause a 
ifaluation of property alleged to be rateable 
to the relief of the poor, and to obtain 
orders of maintenance upon relations liable 
to inaiutain poor persons. These statutes 
contain two provisions of great public and 
general imiiortance, the future eflect of 
which may possibly be materially to reduce 
the number of Poor Law appeals at Quarter 
Sessions. It is provided, that where appeals 
are brought against the poor rates of several 
parishes, at tJic same time, all of which 
appear to involve one common principle, 
the respondent: parishes, subject to the ap- 
proval of tlie Poor Law Board, and with the 
consent of their respective vestries, may 
enter into an agreement nuitually to bear 
the costs of such appeals : in other words, 
several parislies may clah to try an aj)peal 
involving some (paestiou in which all are in- 
terested. It is also provided, that when 
' any question arises between two parishes 
compreliended. in the same union, as to the 
liability to niaintain any y)auper rendered 
irremovable by the 9 & 10 Viet. c. (>(), in- 
stead of resorting to the ordinary j)rocedurc 
by appeal, the i)arlshes, if they think lit, 
may refer tiie (piestion in disjnite to the 
determination of the l/oor Law Board. 

There is one other Poor l4aw Aet of the 
last Session deserving of notice, and whicli 
we have reason to know has alread}' come 
under the consideration of more than one oi’ 
tlic Courts ol' Quarter Sessioniii. We refer 
to the act 11 12 Viet. c. 111. This 

statute appears to have been [aissed witli 
the liiiiited, hut very neeessiiiy ohjeet of 
explaining one of the ])rovisocs contaioeil in 
the Poor Itenioval Act, 9 Sc 10 Viet. c. (id. 
This act, t!ie provisions of whieli have 
created much doubt, confusion, and dis- 
satisfaction, our readers Vill remember, 
enacted in the first place : — 

‘^That from and after the passing of this act. 
no person shall be removed, nor shall any war- 
rant be granted for the removal of any person 
from any j)arish in which such ])er.son shall 
have resided for five years next beihre the ap- 
plication for such w'arrant,” 

Then followed two provisoes, tlie last of 
which is framed in the wagne terms fol- 
lowing : — 

Provided always, that whenever any person 
shall have a wife or children, having no other 
settlement than his or her own, such wife and 
children shall be removable whenever he or 


ii shall not be removable 

w|i|in he or she is not removable,’* 

The exact intention of the legislature in 
this prdviao created considemble doubts^ 
Great uncertainty prevailed as to- its jeffiect, 
and it was therdbre deemed ; expedient, to 
ccurreet this somewhat unintelligible legis- 
lative provision by repealing it, and substi* 
tuting another. Accordingly, the statute 
11 & 12 Viet, c. Ill, repeals the above 
proviso, and in lieu thereof enacts as 
follows 

« Provided always, that whet» ever any person 
should have a wife or children having no other 
settlement than his or her owuj such wife and 
children should be removable from r.ny parish 
or place from which he or she would be re- 
movable, notwithstanding any provisiens of the 
said recited act, (9 & 10 Viet. c. (id,) and should 
not be removable from any ])arish or jdae.e from 
which he or she would not be removable by 
reason of any provision in the said recited act.’^ 

Whether the substituted pi*ovisQ is less 
ambiguous or more intelligible than that it 
is intended to replace, our readers wdll 
judge. We are inclined to apply the 
language of the late Lord Byroa to this 
last spe(diiien of deliberate pers])ieuity, and 
to wish the legislative bodies would b e so kind 
as “ to exjdain their explanation.’* At all 
events, it must be admitted that the last 
quarter has produced enough of novelty in 
Sessions law to satisfy the most ardent 
lover of legal change, and that the magis < 
trate — paid or unpaid — w ho has mastered 
the numerous and varied enactments to 
which we have adverted, cannot have been 
wanting either in caf)acity or industry. 
^ 

The following is the Act for the re- 
moval of Defects in the Administration of 
Ohiiiiial Justice,” Bltli August, 1848, 
11 & 12 Viet. e. 40. It recites that — 

“The ti'chnical strictness of criminal pro- 
ceedijigs might in some inst^mees be further 
relaxed, so as to ensure the ]>unishinc'nt of the 
guilty, without depriving the accused of any 
just means of defence : And that; ir. is expe- 
dient to make farther provision for the more 
efiectual prosecution of accessories before and 
after the fact to felony : And that it is also ex- 
])edient that any accessory before the fact to 
felony sliould be liable to be indicted, fried, 
convicted, and punished in all respects like the 
principal, as is now the case in treason and in 
all misdemeanors: It is therefore enacted. 
That from and after the paemng of this act, if 
any person shall become an aecessoiry before 
the fact to any felony, whether the same be a 
felony , at common law or by virtue of any 
statute or statutes made or to be made, such 

I) 0 2 
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person may be indicted, tried, convicted, and 
punished in al) respects as if he were a prin- 
cipallehm. 

Accessories after fuct, — And whereas 
aii acce^'.sory after diie iact to felony can at 
present be trie«l only ajon^f with the principal 
felon, or after the principal felon ha.sbeen con- 
victed, nnd no!; otherwise, which is sometimes 
productive of a failure of jUwStice ; be it there- 
fore enacted, That from and after the passing 
of thi-^i act, if any person shall become an ac- 
cessory after the fact to any felony, whether 
the same be a felony at common law or by 
virtue of any statute or statutes made or to be 
made, he may be indicted and convicted either 
as an accessory after the fact to the principal 
felony together with the princij)al felon, or after 
the conviction of the principal felon, or may be 
indictcfl and convicted of a substantive felony 
whether the principal felon shall or shall not 
have been previously convicted or shall or 
shall not be amenable to justice, and may 
thereupon be ] finished in like manner as any 
accessory after the fact to the same felony if 
convicted as an accessory may be j)unished, 
and the offence of such person, howsoever in- 
dicted, may be inf] aired of, tried, determined, 
and punished by any f -ourt whicli shall have 
jurisdiction to try the [principal felon in the 
same manner as if tlie act by reason of which 
such person shaU have 1)ecome an accessory 
htid been commitied ut the same place as the 
]irinci|iEi) felony ; Provided always, that no 
pprsoti who shall he once duly tried for any 
such oifeiice, ^^'helher as an accessory after the 
fact or as for a substantive felony, shall be 
liable to be again, indicted or tried for tlie same 
o I Fence. 

“3. Coatits fh' ^leaJhuj and recntvihfj stolen 
■property. — Auci ^^’hereas, according to the 
present practice of (Jourts of criiaimd jurisdic- 
tion, it is not p.n uiittcd in, an indictment for 
stealing j)n>perty !o. arid a count for receiving 
the same j)roj)<a*!y IVnowing it to have been 
stolen, or in an indicunent for receiving stolen 
j)ro]>eny knowing it to have l)ecn stolen to adfl 
a count for steiiliog the same property, aiAl 
justice is hcreliy often defeated ; 1)e it tliejTfore 
enacted, 'ihat from and after the ])assing of 
tills act, in every imlictment hjr feloniously 
stealing i.)r()perty it sliall he lawful to add a 
count foi' feloniously receiving the same jiro- 
jKU'ty, kno^’iug it to nave been stolen, and in 
any imuctment for feloniously receiving pro- 
perty knowing it to Inive been stolen it shall 
be lawful to add a count for feloniously steal- 
ing the same ]}rop^'rty ; and where any such 
indictment; shall have been ]Weferrod and found 
aitainst any ]yerM)n, the prosecutor shall not be 
put to his election, but it shall be lawful for 
the jury who shall try the same to find a verdict 
of .guilt V, either of stealing the property or of 
receiving it knowing it to liave been stolen ; 
and if such indictment shall have been pre- 
ferred and found against two or more persons, 
it shall be lawful foi* the jury who shall try the 
tame to find ail or any of the said persons 
guilty cither of stLaliug Ihe property or of re- 
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ceiving it knowing it to have been stolen, or to 
find one or moiiie o? the said persons guilty of 
stealing the property, and the other or others 
of them' guilty of receiving it knowing it to 
have been stolen. 

4. Amending indictments. — And whereas a 
failure of justice frequently takes place in 
criminal trials by reason of variances between 
writings produced in evidence and the recital 
or setting forth thereof in the indictment or 
information, and the same cannot now be 
amended at the trial, except in cases of misde- 
meanor; for remedy thereof be it enacted. 
That it shall and may be lawful for any Court 
of Oyer and Terminer and General Gaol De- 
livery, if such Court shall see fit so to do, to . 
cause the indictment or information for any 
offence whatever, when any variance or vari- 
ances shall ajqiear between any matter in 
writing or in print produced in evidence and 
the recital or setting forth thereof in the in- 
dictment or information whereon the trial is 
pending, to be forthwith amended in such par- 
ticular or particulars by some officer of the 
Court, and after such ainemJment the trial 
shall proceed in the same manner in all re- 
S})ects, both witli regard to the liability of wit- 
nesses to be indicted for perjury and otherwise, 
as if no such variance or variances had ap- 
peared, 

“ This act not to extend to Scotland/’ 

CONTRACTS IN CON rUAVENTION 
OF STATUTORY ENACTMENTS. 


Sevkual eases ha\’c been ri'cxnitly re- 
j^orted, illustrating the rule of law, tiiat a 
contract entered into in contravention of a 
statutorv [irovii^ion, whetlu'r tlie proiiibition 
be cxjiress or iTn|>lied from the imjiositioii 
of a penaltA’, not support an action, to 
some of wliich cases it may not be iiuimprov- 
ing now to refer. 

The most striking perlia|)S of‘ t[i(‘se de- 
cisions was that in Oundcll and another v. 
Dawsotiy^ where the plaintiff's sued in debt 
for the value of fi large quantity of coals 
sold and delivered to the defendant within 
the city of London ; and the defendant 
pleaded that tlie plaintiffs, being the sellers, 
did not deliver to the defendant, before 
such coals were unloaded, a ticket contain- 
ing the quantities of coals according to the 
required form, signed by the plaintiffs with 
their mimes in words at full length, accord- 
ing to the statute. This plea was founded 
on the statute 1 & 2 Viet, c, 1 01 , (con- 
tinued by the 8 & <) A^iet. c. 101,) regulat- 
ing the vend and delivery of coals in the 
metropolis, and enacting by the 3rd 
section : — 

Reported 4 Coin. Bench, p. 376. 
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“That with any quantity of c6al$, exc^^Bng 
,^560 pounds, delivered by any cart, waggon,, pr 
*other carriage, within the eitiea of London i^pid 
^ Ayestminster, or within 25 miles fi'osa the Ge** 

* neral Post-office, the seller should deliver or 
cause to he delivered to the purchaser, or to liis 
agent or servant, immediately on the arriv'd of , 
the cart, waggon, or other carriage, in which | 
such coals should be sent, and before any of I 
such coals should be unloaded, a ticket, accord- 
ing to a certain form, and that in case any such 
seller should not deliver or cause to be delivered 
such ticket as aforesaid to the purchaser of I 
such coals, or to his agent or servant, before S 
any part ot such coals were unloaded, every ! 
such seller should, for every such oilence, for- 
feit and ])ay any sum not exceeding 20/.'” 

By the form prescribed, the ticket was 
required to be signed witli the names of 
the sellers, and that of the carman, in words 
at full length. Tlic jdea \vas demurred to, 
and the main question arising upon this 
demurrer was, wlietlier the plaintiffs were 
precluded from recovering the price of the 
coals (leliv(?red by them to the defendant, 
by reason of tl\eir having omitted, jirevious 
to such delivery of coals, to deliver to the 
defendant, or some one on his bclmlf, the | 
ticket referiujd to in tlie statute, stating the 
qiuuitity and description of the coals about | 
to be delivered ? ! 

On the jiart of the plaintiffs, it was sub- 
mitted, that the disregard of the regulation 
referred to in tln^ plea, although it subjected 
tile vendors of the coals to a penalty, did 
not viiinie the contract, because no in- 
fringt'ineut ol’ the law was contemplated by 
the (‘.ontraet. On the other hand, it was 
insisted, that wluu'evor a statute imposes a 
peuah y for the uou-coinpiiance with a con- 
dition {>reoedent, a prohibition is implied, 
and no contract upon which such prohibition 
attaches can be enforced in a Court of 
justice. The Court, considering the di- 
versity of dicta and deci.sions»on the subject, 
took time to deliberate upon its judgment, 
wdiieh was afterwards delivered by tlie Chief 
Justice. It was observed, in the first place, 
that there are two distinct classes of statates, 
raising questions as to the right to recover 
the price of goods by sellers who liave not | 
complied with statutory provisions. Onej 
class of statutes had for their objects the se- 
curity of the revenue, and the cases on the 
construction of these statutes rested upon 
principles inapplicable to the present case. 
The other class of statutes was directed to i 
tlfe protection of buyers and consumers, and j 
the decisions upon those statutes governed i 
the present case,' as the provisions of the 
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1 & 2 ticfe. ef were obviously meant 
to secure the puFchasers of coals from fraud 
in raspeot of the qaantity and quality of the 
coals, for the attainnseat df which object 
the delivery of the ticket was required, 
which the plaintiff had omitted to deliver. 
The policy of the act being to protect the 
buyer against the seller, it would be best 
effected by holding that a seller of coals 
could not recover the value of tliem when 
he had omitted to deliver a ticket pursunnt 
to the statute. The Court was tliereforeof 
opinion that the plea furnished sufficient 
answ’er to the declaration, and gave judg- 
ment for the defiaidaiit. 

Very shortly after the deter uiiuation of 
the case of CundeU v. .Datvsun^ the Court 
of Common Pleas was caHed upon to decide 
another case arising upon a differ^mr class 
of statutes. Ill this case,^ the [ilaivititr 
sought to recover oO/. in an action upon au 
agreement, which recited that lie liad for a 
long time carried on business as a law 
stationer, and also had been a suij-dlstri- 
butor of stamps and collector of assessed 
taxes, and that in cousideration of AOOL, 
payable fiy instalments, tiie plaintiff’ agreed 
to sell and the defeiidfint to jiurchase the 
business of a law stationer ; and it was 
thenhy further agreed 1, between tbovn, tliat 
after a day then specilied, tlui plaintiff’ 
should not carry on the imsiness of a law 
stationer, or collect any of the :!s-;(*ssed 
taxcjs, but would use his utmost emf avours 
to introduce the defendant “ to tliC said 
business and offices/' Tiie agreenicnt ^vas 
set forth in the d(‘clAration, upon t.lic va- 
lidity of whieli tlio cpie.sti(^ arose, it was 
.submitted, on hehalf of the dcfeiidant, tliat 
the agreement was tloubly void by statute, 
being within the direct words of tlic^ b & (i 
Edw. 6, c. ](>, “Against buying aiul selling 
of offices;"'^ and in contravention of tiie 49 

and Liide v. Poole, 2 B. & Cfres. 192, were 
especially relied upon by the (.lourt, and it was 
said these decisions were consistent witTi many 
other cases enumerated. 

Hopkins v. Prescoli^, reported 16 Law Jour. 
N. S. 259, C. I\ 

’ The 2nd sect, of wliich enacts that : — “ If 
any person or persons shall at any time here- 
after bargain or sell any office or offices, &c. or 
receive, have, or take any money, fee, reward, 
or any other profit, directly or indirectly, or 
take any pi omise, agreement, covenant, bond, 
or any a.ssurance to receive or have any mon^y 
fee, reward, or other profit, directly or indirectly, 
for any office or offices, or to the intent 
that any person should have, exercise, or emoy, 
any office or offices, &c., which office or oihccs 
sbsil n anywise touch or ctmeern the receipt. 


* The cases of Law v. Hodson, 11 East, 300, 
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Geo. 3, c. for the further pre- 

veiith>u of the sale and hrokemge of offices/ 
It was admitted, for the plaintiff, that a 
contract for the sale of an office alone is 
void, but it was contended, that if there he 
other things to be done included in the con- 
tract, unconnected with and independent of 
the sale of an office, the contract is good. 
Here it was suggested that the sale of the 
business of a law stationer was a sufficient 
consideration for the 300/. ; and that the 
offices were referred to merely as collateral 
advantages to be derived by the purcliaser. 
It was also submitted, that the agreement 
disclosed in the declaration was not illegal, 
because it was only an agreement not to 
collect, and to use utmost endeavours to in- 
troduce the defendant to business and 
offices, which should he understood to mean 
** utmost legal endeavours."’ 

The Court was unanimously of opinion, 
that the declaration disclosed a contract 
within the stat. .5 & C Edw. C, c. Ifi. The 
agreement was entire, though it contained 
several distinct parts, and the consideration 
was entire, for it was impossible for the 
Court to say that any part of the 300/. was 
referable to one part of the agreement, and 
the residue of the 300/. to the other part. 
The clear intention of the parties was, that 
the plaintiff was to give up tlic olHee of 
collector of assessed taxes, in order that the 
defendant might get it. That was an agree- 
ment relating to the payment of the revenue 
and Avithin the statutes. The jdaintifl' 
therefore failed in disclosing a valid cause 
of action, and the defendant was entitled to 
judgment. 

l%e two cases more particularly referred 
to, arising upon statutes comprehended in 
distinct classes, exemplify the principle 
upon which the Courts of law proceed, in 
every instance, where the intention of the 
legislature is plainly and une{j[uivocally ex- 
pressed. t 


controlnient, or payment of the king^s high- 
ness’ treasure, money, rent, revenue, account,” 
&c., all persons trafficking in, bargaining, or 
selling such offices, shall be subject to certain 
personal disqualifications ; and sect. 3 enacts,— 
That all and every such bargains, sales, pro- 
mises, honds^ agreements, covenants and as- 
surances, as be before specified, shall bo void, 
to and against him and them by whom any 
such bargain, sale, bond, promise, covenant, or 
assurance shall be had or made.” 

The 3rd sect, pf this act provide8 that>—- 
Persons buying, or selling, dr receiving or 
paying, money or rewards for offices, may be 
proceeded against as for a critoe, and adjudged 
guilty of misdemeanor.” 


I^A^S OF attorneys. 

We have been favoured with a letter from 
Leeds, consequent upon our inviting com- 
munications on the subject of a letter re- 
lating to the Bar and the Attorneys"* 
which appeared in a recent number. See 
p. 439, ante. 

We cannot agree with our correspondent in 
his statement, that solicitors, saving some 
exceptions, are excluded from parties of 
gentlemen. We think the rule is the other 
way : they are admitted equally with the 
members "of the other learned professions, 
except in individual instances. In the too 
large nnmher of practitioners both in town 
and country it cannot be denied that there 
are several who would be excluded on ac- 
count of their personal, not their profes- 
sional character. Noblemfui associate with 
tlieir solicitors as freely as with their 
clerical or medical friends. 

With respect to the proposed Clubs in 
each town, for enrolling every respectable 
member of the profession, and excluding 
those of olyectionable yuactice, we think the 
purpose w^oiild be better answered by the 
extension of all the existing Law Societies, 
and the formation of others, as recom- 
mended by the Incorporatc'd Law Society 
and the Metropolitan and Provincial Law 
Association. l)oubt!ess the heist means of 
raising the station of the attorney are fair 
and honourable practice^ (wliicli all the 
Law Societies are pledged to [)ronjote,) and 
gradual miprovaments in legal edaentiony 
towards which several important steps Iiave 
been taken. 

The lollowing is the letter : — 

To the Editor of the Legal Ohaerrer, 

“ Sir, — In a late number of your Observer 
are some observations, to the effect, that the 
Bar, many of whom have seats in Parliament, 
have not sufficiently considered tlie interests of 
solicitors, and you invite correspondence on the 
subject. 

‘‘ The best friend of solicitors is he who will 
tell them the truth as to their position in so- 
ciety, however im palatable the truth may be. 

‘^The truth is, that the legal profession, 
both barristers and scdicitors, has been for 
many years past gradually losing ground in 
the estimation of the public ; neither branch of 
the profession stands so high as 25 years ago. 

“ It is sufficient, for the present purpose, if 
I confine my observations to solicitors. 

“I find then, that, with some exceptions, jt 
is not considered etiquette to ask a solicitor to 
meet a party of gentlemen at dinner. By gen- 
tlemen, I mean the clergy, barristers, military, 
hnd naval men, and squii*es or gentlemen 
[living on their own means. 
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Whence arises this alarming fact ? Is it 
•that the solicitors, as a body, are not gentle- 
men, or not fit to associate with Mittlemen ? 1 

• answer emphatically, that as a body, they are 
gentlemen, and intelligent gentlemen too, fit to 
associate with any men in the world. 

But there are exceptions. Some few solici- 
tors are given to shabby practices, and mean 
shifts ; it is found that their word cannot be 
relied upon ; — they do not appear to know the 
value of truth ; in short, they have not the feel- 
ing of gentlemen. 

But, it will be asked, why is the great body 
to suffer for the misconduct of the few ? 

'"The reason is, that the men of good charac- 
ter do not take sufficient pains to separate them- 
selves from the men of had character. 

^^‘‘Tell me who your associates are, and T 
will tell you who you are V is a Spanish pro- 
verb. 

“ If the respectable portion of the solicitors 
appear to the pulilic to be hand and glove with 
the bad, the public will conclude that they are 
all alike—all birds of a feather— and all to he 
treated alike : thus the position in society of 
the general body will be, as it is, lowered. 

It remains with the solicitors to effect the 
separation — to mark the black sheep ; it is for 
the solicitors to consider how this may be 
effected. 

** I apprehend it might easily be done. For 
instance, one plan might be the institution of 
clubs in each town, each holding communica- 
tions with the others and with some central 
club, such central clul) to be in l..ondon, or 
any great city to be fixed upon. 

‘^To this club the subscription should be 
nominal, say 2s. a year, to pay for pens 
and paper, Ikc. It should exclude al^ party and 
political features, and its principle should be. 
that only honest men should be admitted mem- 
bers, and then the exclusion of certean others 
would sufficiently mark to the public the black 
sheep of the particular district. 

“ Whether or not this plan would work well, 
I know not. But the fact which 1 have stated 
is alarming ; ^ind it is for the solicitors, as a 
body, to bestir themselves to* remove the 
stigma. 

•‘Amicus Verus.^’ 


JUDICIAL INDEPENDENCE IN * 
AMERICA. 

Although in appearance this is generally 
established, it is in reality almost unknown in 
America, but integrity of judicial character is, 
to their honour be it said, universal. All the 
state judges, from the highest to the lowest, 
are vmtudly elected by the people, and are by 
thenp liable to be displaced, for they are ap- 
pointed by the state legislature, who are them- 
selves nominated by universal suffrage. 

Their tenure of office is, in thirteen states, 
during good behaviour ; in eight they preside 
during a period of not less than seven years ; 


in some instances these periods are from 12 to 
16 years. In two states they hold office but 
foroD^ year. , In one instabce they are ap- 
pointed directly by the people* In 13 states 
they are appointed by the legislatures, in 12 
by the governors with the advice of a senate or 
conncil. 

They are removable only by impeachment, 
or, in some instances, by an address of both 
branches of the legislature, for which usually 
the votes of two thirds or three-fourths of the 
house must concur, — that is manifestly by one 
interest in society, viz,, the majority in number, 
and not as in Britain, by the Crown and by 
votes of both Lords and Commons. 

If their decisions are obnoxious to the feel- 
ings, however excited, of the multitude, they are 
sure not to be re-elected. Those of the highest 
talent at the bar rarely, from this cause, con- 
descend to accept judicial appointments, and 
consequently the ability of the bench is gene- 
rally unequal to that of the counsel, and their 
station in life inferior ! 

I subjoin the salaries paid to the judges su- 
preme and inferior in America. — 


Chief Justice Supreme Court 

.£1,060 

Ordinary judges . ... 

. 900 

Chief judge at New York 

400 

North Carolina 

400 

South Carolina 

600 

Pennsylvania 

. 500 

Ohio . 

200 

Missouri 

. 400 


and the others in proportion. 

No suspicion attaches to their judgments, 
and justice is impartially administered in ques- 
tions at least between man and mm,— North 
American Review. No. 119, p» 394. Stat. aim,, 
1841, p. G4. Atison^s Europe, vul. 19? p- 65. 


MICHAELMAS TERM EXAMINATION. 

The* Notices of Admission on the Roll of 
Attorneys for the ensuing Term are 207 ; hut of 
these applicants, 4 5 have been already examined. 
There are some in addition who have given Exa- 
mination but not Admission Notices. The actual 
number entitled to be examined is 168;* but 
allowing the usual proportion for such as are 
unable to complete their Testimonials of 
Service, or may be hindered from attending 
for various causes, illness, want of preparation, 
&c., &c., the number will probably be reduced 
to 125, or perhaps less. 

The List of Michaelmas Term is generally 
larger than any other, and we must deduct a 
due proportion for the rejected, for several 
who seek their foitunes in the Colonies, and 
for many who continue in the offices of solici- 
tors and do not practise on their own account. 
The actual increase to the ranks of the profes- 
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jjion is not therefore too large. Indeed the 
xwwnber entitled tf) take out their certificates 
for the ensuing year is about 300 less than the 
former year. The examination will take place 
on Tuesday, Hth November. 

SUGGESTED IMPROVEMEOTS IN THE 
LAW AND PRACTICE. 

EX1*ENSK OF BAXKRUVTOY FIATS. 

The enormous fees to be lUsburKed on a fiat 
in bankruptcy, amounting to no less tliari 41 L, 
prevent the winding up of small estates through 
tluit diaanek It a; 'pears there is a large 
surplus fund. Why should not the fees be 
rt»r3iiced ? 

TlESl'ONRTIJILrTY OF EXECUTORS. 

The recent Act for the Relief of Trustees i)y 
paying the Fund into (Jourt, suggt^sts the de- 
sirableness of MM Acfi to enable Executors to 
j)ass tiicir Aeca)iiiil:s in a su.rniary way before 
a Masr( r or cl Coinrnissii'uer. giving notice to 
the parties herKTicially intercstefl or their rej)re- 
seutfitivcs. 

DEEDS INSUFFICIENTLY ST AM FED. 

When it is discovered at a trial that a deed 
wliieh is offered In evidence has l>eeri insuf- 
ficienUy stamped, the jjarty should beat liberty i 
to deposit: with tlie oflicer of the Court a sum 
sufficient to pay the extra duty, vith a ]>enaltv, 
to be fixed by the Court, rind a proper fee to 
the officer. 

REVISION OF STAMU ACT. 

A just and et|ini;a])le alteral:or of the duties 
imposed under the Stamp Act, (to which we 
have oftim rubaTted,) would produce an cqurd, 
if not a greaU’r. amount of rL'vcnne, and enahle 
the governnient not only to relieve the at- 
torneys and solicitors, proctors, notaries, and 
conveyancers from the present Annual Certifi- 
cate 7\'ix, ])ut confer advantage <;n other large 
chnsses of the comniunity in their various 
dealings and transactions. ^ 

^ I 

LIST OF LOCAL Ax\D PERSONAL ACTS. 

11 & 12 ViCT. 

UKCLARED PUBLIC, | 

AND 'I'O liB JUDICIALLY NOTlCEi). i 
[Concluded fromp, 506, ante,'] 

63. An Act, fr>r enabling the Manchest^, 
Sheffield, and Lincolnshire Railway Company 


to make a Railway to Barnsley, with Brancheg 
therefrom^ ^1 in the West Riding of the county 
of York. 

64. An Act for enabling the Manchester, 
Sheffield, and Lincolnshire Railway Company 
to make improved Communications to their 
Station in Manchester. 

65. An Act to authorise the South A’^ork- 
shire, Doncaster, and Goole Railway Company 
to construct a Branch Railway to the Great 
Northern Railway at Doncaster. 

66. An Act to authorize certain Alterations 
of the North Staffordshire Railway. 

67. An Act to enable the Aberdeen Railway 
Company to raise a further Sum of Money, 

68. An Act for enabling the Leeds and 
'rhirsk Railway Coiri[)any to make a Railway by 
Harrogate to Pateley ; and for other ])urpo.scs. 

69. An Act to enable the Manchester, Shef- 
field and Lincolnshire Railway Coinpany to 
carry the Line of their Railway acro.=^;s Sheffield 
Street in Mancliester, to increase their Station 
Accommodation at Manchester ami Staly- 
bridge, and for other ])urpi>seK. 

70. An Act to enable the Edinburgh and 
Glasgow .Railway ('oinjiany to nuike certain 
Branches, and to alter the Tunnel at Glasgow; 
and for otlu’r piirj)0scs.. 

71. An Act for making a Raihvay ^Station on 
tl:e North Side c^f the River Aire in Leeds in 
the AVest Riding of the county of AOrk, to be 
calicd *• '.rhe i.eeds Central Railway Sta'ion.’’ 

72. An Act to enable the ScoUish ?>lidUmd 
Junction Railway C()in])any to innke Branch 
Railways to Ibrnain and to the Dunkcld 
lb (inch of the Scottish Midland Jiincti<»ii 
Railwa\', ami also to abandon Portion of the 

, original Line of the said Durikeld Branch. 

! 7d. An, .Vet to enalfle the Caiedonian Rail- 

1 way Company to improve the (ilasgov, , Garn- 
j kiriv. and Coadnidgo and the Clydesdale Junc- 
I tion Railvrays. 

I 74. An Act for making a Railway IVom the 
I Berks and Hants Railway at Hungerforu to 
i join the lane of the Wilts, Somerset, and Vi cy- 
I mouth Raihvay at AVestbury ami i tevi/.es. 

I 7a. An Act for authorizing certain .Devia- 
i tioTis in the iJine of the Windsor, Staliies, and 
: Soritli-western Railway. 

I 76. An Act to make a Deviation in the 
; authorized Line of the Alidland Great Western 
, Ruilvvay of Ireland, and to ainerul the Acts re- 
i latiug to the Coinpany. 

; 77. An Act to enable the Bristol and Exeter 

' Railway C-ompany to make a Branch Railway 
j from the Bi'istoi and Exeter Ilaiiu'ay in the 
parish of Bleadon to the city of AYells, the 
town of Glastonlmry, and the parish of Street, 
all in the county of Somerset. 

78, An Act to enable the Glasgow, Paisley, 
and Greenock Railway Company to make a 
certain Railway,; and to amend the Aids jelat- 
ing to the said Railway. 

79 . An Act to authorize the abandonment of 
a l^ortion of the Londonderry and Enniskillen 
Railway, and the Enlargement of the intended 
Station at Londonderry; and fur otlier pur-, 
poses. 
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^ 80 An Act to enable the Whitehaven Jwc- for reflating the Pilotage of Port of Great 

tion Railway Company to extend their Railway G rimsby ; and for amending ‘-the Acts relating 
from the present Terminus thereof at Wliite- to the Manchester, and Lincolnshke 

haven to the Patent Slip Yard in Whitehaven, Railway Company. 

to make branches to Whitehaven Harbour, to 93. An Act to enable the Manchester, Shef- 
deviate the Line at Patton, and to alter, en- field, and Lincolnshire Railway (ktmpany to 
large, and extend the Company's Stations, construct an i^dditional or enlarged Station at 
Railways, ami Works; and for other purposes. Sheffield, and to make a Branch Railway to 

81. An Act for enabling the Hfirtlepool Dock the Sheffield Canal. 

and Railway Company and the Great North of j 94. An Act for vesting in t'ne Manchester, 
England, Clarence, and Ilartlep()ol Junction I Sheffield, and Lincolnshire Railway (k):np4ny 
Railway Company to lease their respective the Sheffield Canal. 

Railways and Works to the York, Newcastle,! 95, An Act to enable the Plymouth Great 
and Berwick Railway Company. 'Western Dock Company to raise further 

82. All Act to enable the Bristol and Exeter Capital, and to autnorize Great Woiern, 
Railway Coinjiruty to make a Brancii Railway ' Bristol and I'ixeter, and South Devon 
from the irirish of Lyng, near the tir.vii ui Lailway Coinp;anles to siibscri!.u‘ to the Ply- 
Tauntorij to join the Wilts, Soriiersel, and W/, y- | nioulh Great d/estern Docks ; and for other 
mouth Railway, near Castle Cary, in the j pur})oses. 

County of Somerset. | pG. An Act to amend llie Acts relating to 

83. An Act for making a Branch liaiiway the Newry Nfu’igatiori. 

from the Churriet Valley Line of the Nh)rtij 97. Au AvX to enable the Warden and 
Staffi.)nlshire liaiiway in the parisii of Roches- | Assistants of the Harbour of Dovor in the 
ter, in the ci)niity of Stafford, to Ashliourne, in county of Kevit to niisc a further Sum of 
'the county of Derliy. ^iouey. 

84. An Aet to ngulr.te the Cliargcs h/r the 1)8. An .'Vet improve the HarV>oar of 

CouNTyanee of Traffic on the Glasgow, Paisley, . Burntisland in tive (.‘ourity of Fin 
KiLnarnGd<, and Ayr Railway, and for other | 99. An Act for eiinatructing a llarbour at 

purposes. | Leek Robie, and tor ;n:iii.ta:ning the Harbour 

85. An Act for making a Ri.diw<'iy iVoiii I of Little Ferry, boti: i., l;i * ■ ‘.lU-iiy of Suther- 

lixeter to with ih’auches and an Exteii- j land. 

sion therefrom, to be called •'' The Lvetci’, j l.oo. An Act fur esta’: iishing a gCTieral 
Yeovil, end Dorchester ilailway.” j Cemetery for the intenneut of ih i Dead in the 

80. An Aet ior v(^stin^r ia thr. Alanehcster, *| Parish of Feunt Mary on the ilill in the City 
Sheffield, and Ifificolnslnre Railway (k>i.ripany i of Chester. 

the Canal. Navignlioi.'. from Manchester to or lOL An A^M; to alter, amend, .and enlarge 
near As;'U.'.)n-imuer-.Lyiie and Oldiiam. the iMwensand .lYovisions rd Fh.e Alauciiester 

87. An ,'.et to £'n:;i')ie the ijondon and South- (.k)r[»oratioii Mhilcrworks Act, iS47.” 

western R'lilway (./ompany to make* a Rai!\vay 102. ..Vn .Md h; .amend, extend, and eixiarge 
from S i'iL:d.'\nv to Veo\'iI, with ..iranches to the powwu’s i i* a.i .Act [)aSsjil in ti.ie edession of 
Shafte >'hur)’, and to the ilxelc: , Yeovil, and ihirliamcnt c.c.hi in the olh Otli years of 
Dorcf.estcr ami. Vfilts, Soin.er.set, and \Vey. the Reign of i.er i>rc.seut M'ljesty, intie ded 
mouth ikiilways. "‘An Act ieu* 'oettcr lighiiiig, ci-Mnsing, sewer- 

88. An .xrX enable the IVIidlaml Railway | iiig, cn^cl iixi pro cii^g the .lVfr,.)ug.i of ijv'eds iu 

Coin})ariy to iiiake certain liraacces from and i the County of York;’" a;id to give to the 
Eiilargement.s of their Railway ; and for olhej* | Aiayor, Ahhuunen, and Burgesse-; of the s;ud 
purposes. ^ l.orough further and iiioro effi:?etn .il ikxwcrsfor 

89. All *'Vctfor amalgamating the Southamp- dniiniiig and sewering the saiii iiorough. 

ton and Do rdicster Railway Cm uj[)an)^ with the 103. 7Vn .Vet for dissolving a)?J facjhtating 
London and South-western Railway Company, tlie Winding-up of the Affiurs of Fhe Patent 

90. An Act to amend the Acts relatiiigto the Galvanized Iron CompanyP' trading imder the 
London avid lUackwall Railway, and to luitSo^ the Firm or Style of M alius and itawiin.soriS. 
rize the Company to alter the Gauge of their 104. An Act to Hu^cud the Acts for improv- 
Railway, and to make certain Improvements in ing the Drainage and Navigation of the Middle 
the Appj’oachcs to the said Railway, and t£) ' Level of the Fens, and for other purposes con- 
make Brandies to the London and Saint ' nected therewith. 

Katherineks Docks. 10.5. An iVet to enable Low’s Patent Copper 

91. An Act to enable the Whitehaven June- Company to work certain Letters Patent. 

tion Railway Company to mise a further Sum lOG. An Act for incorporating the Scottish 
of Money ; and to amend the Act relating to Provident Institution, for confinning the Laws 
the said Railway. and Regulations thereof, for enabling the said 

9fi. An Act for improving the Steam Cotn- Society to sue and be sued, to take and to hold 
inunicatiou across the River Humber belonging Property ; and for other purpofes relating to 
to the Mjinchester, Sheffield, and Lincolnshire the said Society. 

Railway Company; for erecting a Pier at 107- An Act to amend and continue the 
Kingston-upon-Hull, and enlarging the Works Term of an Act passed in the 57th year of the 
at New Holland; for making a connecting Reign of his late Majesty King George the 
Line near Habrough in the County of Lincoln ; Third, intituled An Act to continue the Term 
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of an Act passed in the Parliament of Ireland 
in the :i5th year of his present Majesty, for 
iraj>roving and repairing the Turnpike Road 
leading from Dublin to Mullingar, and for re- 
pealing the several Laws heretofore made re- 
lating to the said Road.” 

108. An Act for authorizing the Trustees of 
the Tadcaster and Halton Dial Turnpike Road 
to make a Diversio!) or Alteration of such Part 
oftheLineof the Tadcaster and Halton Dial 
Turnpike Road as lies in the parish of Tad- 
caster in the West Riding of the County of 
York. 

lOi). An Act to enaVde the President, Vice- 
Presidents, Treasurer, and Members of the 
Philanthropic Society to sell and grant Jjcases 
of the Lands belonging to them, and to pur- 
chase other J^ands ; and for other fiurposes re- 
lating to the said Society. 

1 10. An Act to incorporate the Members of 
the Institution called “ The Orphan AVorking 
School,” now established at H overstock Hili, 
Hampstead Road, in the county of Middlesex, 
and to enable them the better to carry on their 
charitable designs. 

111. An Act to alter and amend some of the 
Provisions of the Acts relating to the London 
and Blackwall Railway Company. 

112. An Act to enable the Edinburgh and 
Northern Rjiilway Company to make. Ikanch. 
Railways to lloscobie, Keltyhcad, and Gleu- 
craig; and for certain other ])ur poses. 

113. An Act for more effectually watching, 
cleansing, and lighting the Streets of the city 
of Edinburgh and adjoining Districts, for re- 
gulating the Police thereof, and for other pur- 
poses relating thereto. 

1 1 4. An Act to amend the Acts relating to 
the Great N«>rthcrn Railway Coin])any ; and to 
enable the Corn})any to make an Extension of 
their Railway from the parish of Saundby in 
Nottingbainsbire to tlie Askern Branch of the 
Wakefield, Pontefract, and Goole Railway in 
the parish of Owston in the West Riding of 
Yorkshire, with a Branch to rejoin the Great 
Nortlicrn Railway in the Parish of Snaith in 
the said West Riding. 

115. An Act for enabling the I^ancashire and 
Yorkshire Railway Company to make certain 
Modifications of their Share Capital ; and for 
other purposes. 

116. An Act to enable the Edinburgh and 
Bathgate Railway Company to extend their 
Whitburn Branch, and to alter or deviate their 
Uphall and Binnie Branch. 

117 . An Act to authorize a Deviation in the 
Line of the Londonderry and Coleraine Rail- 
way, and to amend the Act relating thereto. 

118. An Act to facilitate the Construction 
of tlie Cowlairs Branch of the Glasgow, Airdrie, 
and Monklands Junction Railway by the Edin* 
burgh and Glasgow Railway Company, and to 
grant furthear Powers to that Company. 

1 119 . An Act to enable the Koyston and 

oflitchin Railway Company to extend their Line 
inakRailway froM Rdyston to Shepresh, and to 
Hitcke a Deviation of the authorized Line at 


120. An Act to amend the Provisions of the 
Newport and Pontypbol Railway Act, 184S. 

121. An Act to enable the Caledonian R^- 
way Company to extend their Railway across 
the River Clyde at Glasgow, and to form a 
Station in that City. 

122. An Act for the Amendment and Con- 
tinuation of the Burgh Customs, and Water, 
Shore, and Harbour Rates, of the Burgh of 
Dunbar, and for other purposes connected 
with the said Burgh, and the Supply of Water 
to the same, and the Harbour thereof. 

123. An Act to provide for the Municipal 
and Police Government of the Burgh of Ijeith, 
and for other purposes relating thereto. 

124. Au Act for the better carrying on the 
Affairs of the Gand Canal Com])any. 

125. An Act for enabling the liOndon and 
South-western Railway Company to effect cer- 
tain Extensions and Deviations at Godaiming, 
Cosham, London Bridge, Southampton, and 
Poole, and certain arrangements respecting 
Steam Packets ; and for other par])Oses. 

126 . An Act to enable the Furness Railway 
Coinj)any to raise a further Sum of Money, 
and to purchase Steam Vessels, and for the 
Amendment of the Acts relating to the said 
Company. 

J27. An Act to authorize certain Deviations 
in the Main Line of the Stirling and Durifcrin- 
iine Railway, and for other purposes. 

128. An Act to enable the Whitehaven and 
Furness Junction Railway Corn] )any to deviate 
or extend their line of Railway fro'tn Silecroft 
to Fox field, and to a])andoii a portion of their 
liine between Silecroft and Ireletli ; to make 
BranchiiS to Whitehaven Harbour; and for 
other purposes. 

129. An Act to enable the Dundee and 
Arbroath Railway Coinj)any to hiake a Jtinc- 
tion Line of Railway into the Roytil Burgh of 
Dundee. 

130. An Act for enabling the London and 
North-western Railway Company to make a 
Branch Railway from the Coventry and 
Nuneaton Line, in the Parish of Flxhall, to 
the Craven Colliery; and another Branch Rail- 
way from the same Coventry and Nuneaton 
Line at Bed worth to the Mount Pleasant 
Colliery ; to construct a new Approach Road 
to ,the Station of the London and North- 
western Railway at Tamworth ; and to enlarge 
the Rugby Station of the last-mentioned Rail- 
way, all in the County of Warwick ; and for 
other purposes, 

131. An Act to enable the Midland Railway 
Company to construct a Railway from Glouces- 
ter to Stonehouso, and for other purposes con- 
nected with the Bristol and Gloucester Line 
of the Midland Railway. 

132. iVn Act to alter and amend the Acts 
relating to the Newry and Enniskillen Railway 
Company, and to enable th^m to make ar- 
rangements, with other Railway Companies. 

133. An Act to authorize ait Alteration of 
the Line of the Oxford, W^wreester, and Wol- 
verhampton Railway ; and for other purposes. 

134. An Act to amalgamate the Monkland 



527 


IA$t of Local and Personal Acts. 

and Kirkintilloch, Ballocliney, ahdi Slaniahnkn I4&^' An Act to enable '*The Timber Pre- 
Railways* serving Company” to purchase and work 

135. An Act for rpaking a Railwky from the certain Letters Patent,' and for confirming the 

Great Western Railway near Slough to the same. • 

Town of New Windsor in the Coupty of 150. An Act for draining, warping, and 
Berks. otherwise improving Thome Mhor in the West 

1 36. An Act for making an Alteration in the Riding of Yorkshire. . 

New Cross Station; and for amending the 151. An Act to authorize the Endowment 
Powers and Provisions of the several Acts re- and Consecration of a new Chapel at Marl- 
lating to the London, Brighton, and South borough, and the Annexation of the same to 
Coast Railway. Marlborough College. 

137. An Act to enable the Trustees of the 152. An Act to amend the Act for the more 
Worcester Turn])ike Road to make certain new easy Recovery of Small Debts and Demands 
Roads, and to improve and more effectually within the city of Loudon and the Liberties 
maintain the several Roads leading into and thereof. 

from the City of Worcester. 153. An Act for the Establishment of the 

133, An Act for establishing a Market and “ Farmers Estate Society of Ireland.” 

Fair in the Borough of Avon, otherwise 154. An Act to enable the Dundee and Perth 
Aberavon, in the County of Glamorgan. Railway Company to take u Lease of the Under- 

139. An x\ct for the better regulating and taking of the Dundee and Arbroath Railway 
improving the Port and IIar])oiir of New Ross Ck)mpany, and to amend the Acts relating to 
in the counties of Wexford and Kilkenny. such Companies respectively.# 

140. An Act for better paving, lighting, 155. An Act for making a Railway from 

watching, sewering, draining, cleansing, and Paisley to Barrhead, with certain Branch* Kail- 
otherwise improving the Town and Neighbour- ways therewith connected, to be called The 
hood of Huddersfield in the West Riding of the Paisley, Barrhead, and Hurlet Railway.” 
county of York, for maintaining an efficient 156, An Act to make a Deviation in the au- 
Police, and removing and preventitig Nuisances thori-^ed Line of the Manchester, Buxton, Mat- 
and Annoyances therein. lock, and Midlands Junction Railway, together 

141. An Act for the Improvement of the with a Branch to Bakewell. 

borough of Londonderry. 157. An Act to amend the Acts relating to 

142. An Act for incorporating ‘'The West the Exeter and Exraouth Railway Company, 
of England and South Wales Land Draining 158. An Act to enable the Great Western 
Company;” and for enabling Owners of limited Railway Comj)any to construct a Loop Line 
Interests in Land to cliarge the same for the from the Birmingham and Oxford Junction 
purposes of Drainage, Irrigation, Warping, Em- Railway through the town of Leamington ; and 
bankment, Reclamation, Inclosure, and Im- for other purposes. 

proveraent. 1 59. An Act to confer additional Powers on 

143. An Act to improve the river Nene and the Great Western Railway Company with re- 

Wisbech River, and the Drainage of Lands dis- ference to an Agreement of the 1 2th of No- 
charging their waters into the same. vember, 1846, for the Purchase by them of the 

144. An Act to alter and amend the several Birmingham and Oxford Junction, and Bir- 
Acts relating to the Birkenhead (knnmissioners iningham, Wolverhamptdh, and Dudley Rail- 
Docks, and to transfer the several Powers of the ways. 

said Commissioners to a Corporate Body to be l60. An Act to enable the Edinburgh and 
entitled “Tie Trustees of the Birkenhead Glasgow Railway Company to hold Shares in 
Docks and for other purposes. the Edinburgh and Bathgate Railway Company ; 

145. An Act for continuing the Term of an and for other purposes. 

Act passed in the 8th year^of the reign of his 16 1. An Act for the more effectually paving. 
Majesty King George the Fourth, intituled lighting, watching, draining, cleansing, and 
“An Act for more effectually repairing and otherwise improving the town and neighbour- 
maintaining the Road from Hulme, across the hood of Walsall in the county of ^ailbrd, for 
river Irwell, through SaJford, to Eccles, in the improving the Markets, and for the better asses- 
County Palatine of Lancaster, and a Branch of sing the Poor’s Rates, Highway Rates, Church 
Road communicating therewith, so far as relates Rates, and other Local Rates within the parish 
to the Road from Hulrae to Eccles, for the of Walsall in the said county, 
purpose of enabling the Trustees to pay off the 162. An x\ct for granting furthej: powers to 
Debt now due on the said Roads.” the Clerkenwell Improvement Commissioners 

146. An Act for altering and amending an for the purpose of enabling them to complete 
Act passed for maintaining the Road from the new Street and the Iroprovemento connected 
Crossford Bridge to Manchester, and a Branch therewith. 

connected therewith. 163. An Act to provide for the Sanhtory Im- 

' 147. An Act for more effectually repairing provement 6f the city of London and the 

and maintaining the Road from Richmond to Liberties thereof, and for the better cleansings 
Reeth in the county of York. sewering; paving, and lighUng the same, 

148. An Act to enable the Wi^haW and Colt- 
ness Rsulway Company to divert improve 
certain Portions of ihcir line. 
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Professional Lists. — Superior Courts : Polls. 


MASTER EXTRAORDINARY IN 
CHANCERY. 

From Sept. 26th, to Oci. 20ih, 1848, both in. 
cluswe, with dates ivhen gazetted. 

Darnton, Henry Thomas, Ashton -under- 
Lyne. Ocl;. 10. 


DISSOLUTIONS OF PROFESSIONAL 
PARTNERSHIPS. 

From SepL 26th^ io Oct. 20th, 1S4S, both in^ 
cltiswe, ivith dates ichen gazetted. 

Fisher, Roger Staples, and Henry i)e .Icrsey, 


162, Alder»gate Street, Attorneys, Solicitors and 
Conveyancers. Oct. 6. 

Jones, John Oliver, William Henry Trinder, 
Clement Tudway, and George Lewis Phipps 
Eyre, 1, John Street, Bedford Row, Attorneys 
and Solicitors, (so far as regards John Oliver 
Jones and Clement Tudway). Sept. 26. 

Roherts, William, and- Frederick William 
Griffiths, 12, George Street, Mansion House, 
Attorneys and Solicitors. Oct. 8. 

Smith, Henley, Charles Alii ston, and George 
AJIiston, 4, Warnford Court:, 'Phrogmorton 
Street, Attorneys and Solicitors, (so far as re- 
gards the said Charles Allistou.) Sept. 21). 


RE«EWT DEOSIOWS \H THE SUPERIOR COURTS 

REPORTED KY rsAKRTSTEU? OF THE SEVE RA D COURTS. 


llolhl Court* 

Manners v. Farze, August otli and pth, 1818, 
O r» !•: NM N ( ! It i 1 ) T ) I N ( ; S . IHH » C) s I T . 

There is no absohde rule requiring the whole 
amount of the adrauce oblaiucd wheu. bid^ 
dings are opened to he poitl into Court, 
^riicrefore (he Court ivas satisfied with 10/. 
per cent, upon ike pnrv.kase-tROiH u in a 
case where that sum toas mvplii sufficleiit 
cover the expenses. 

In this case an order had been o]>Uunod to 
open the bidtlings for (pertain estates on the 
usual terms,-’' ujjon an increase in the sum 
oflered of (3,500/., the i)id dings having been 
advanced from 27.500/. to 04,000/. On the 
18th of June an order was made, that tlie pur- 
chaser should pay into Court :_h400/, (i. e, 10/. 
per cent, the total })iirchase-ni(jnoy, as a 

depossit), such being in the opinion of the re- 
gistrar the usual ''terms upon the opening of 
biddings. ^ A motion was now made to rectify 
this order by inserting the sum of (>,500/. in- 
stead of 3,400/., upon the ground, that accord- 
ing to the practice of the Court when biddings 
were opened tlie party making the increased 
offer must piiy in the whole advance. 

Mr. Cliandless, for the motion, referred to 
Sugden’s Vendors and Purchasers, 1, 101 ; 
Ano/i, 6 Ves, 513 ; fVatson v. Birch, 2 Ves. J, 
61;. Preston v. Barker, 16 Ves. 140: and 
Tyndgv. JFare, Jacob, 523; where the regis- 
trar's books showed that the whole advance 
was paid in, though it was in the first case 
300/. upon an offer of 1,500/., and in the 
second, 600/. on an offer of 3,000/., and there- 
fore, in both cases, exceeded 10/. per cent. 
There was no reported case in which it ap- 


peared that the' Court had been satisfu'd vviti) 
less than the whole advance, 

Mr. I'urner find Mr. Busk, in op’oosii/ion to the 
I motion, contended that the object of the Court 
jin rc^juiring the ]>ayiiicnt of a depe>«it, was to 
obtain a .saffic'ii'nt sum to cover the expenses ; 
and therefore' it had ado|>ted the rule of requir- 
ing a deposit of JO/, per cent ou the I'anrhase- 
nioney. There was no necc.ssary connexion 
betwe(‘n this ol»)cct and the stun wiiicii might 
be required to l)c offered I^efore biddings would 
])e opened, and there could l)e no reason for 
rccpiiring tlic new ])urchaser to make a iarger 
proportionate advance than the origiTial one. 
'Ihey referred to Smith (di. Practice, 11., c. 
247. 2rid ed., 264, 3rd ed. ; Anon. 3 Mad. 494 ; 
and Maddock Cli. Pr. 11., 502, 2nd ed„ 656, 
3rd ed. 

Lord TjangdnJe, after taking time to incjuire 
I into the practice, said, that as the sum in this 
I case was so large ft would be sufficient to re- 
qiiinj 10/. per cent to be paid, not because the 
sum was 10/. per cent., but because it was suf- 
ficient to cover the expenses. He could not 
find that there was any absolute rule. 


>7irc:^<!rfjnnrcll£ir cf <!?ngh*T!itr. 

Pirn V. Wilson. July 5, 1848. 

FIAT IN BANKRUPTCY. INJUNCTION. — 

JURISDICTION. 

Where a bill is filed for the purpose of re- 
straining the issuing of a fiat in hank- 
ruptcy, under st at. 1^2 Viet. c. 110 , . 9 . 8 , 
and the plaintiff alleges that the defendant 
is not proceeding according to the act, in 
order to prevent the injunction from issuing, 
it is necessary for the defendant to answer 
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that allegaiiofiy and a dermfrer to the biU 
waff wernded^ The Court of Chancery 
will interfere to restrain the issuing of a 
fiat in bankruptcy y if it appears that there 
is a clear ground of equity against its 
issuing^ or that the party taking out the 
fiat is not proceeding according to the 
act. 

The ])laintiff Pirn entered into a contract 
with the defendant for a certain number of 
railway sleepers from New Brunswick. The 
first consignment was paid for, but tlie plaintiff 
refused to take the remainder, on the ground 
that they were of an inferior quality. A bill was 
presented to the plaintiff for the remainder of 
the purchase-money, but be refused to accept 
it, whereupon the defendant proceeded under 
the stat, I & 2 A^ict. c. 110, sec. 8, sent an afti- 
davit of the debt over here from New Bruns- 
wick, filed it in the Court of Bankruptcy, 
served it upon the plaintiff with a notice re- 
quiring immediate payment of tlie debt, and at 
ihe cxpiraiion of 'j,i days, ihe ])iainiin noi 
having ])ald nor compounded for tlie debt nor 
entered into a bond pursuant to the statute, a 
notice that a fiat in bankruptcy would issue 
against him was served U|)on him in Hull. A 
bill was then filed liy the plaintiff to restrain 
the issuing of the hat, and on the loth of June 
last, his Honour granted the injunction. A 
general deinujTer was tlicn put in to rlui bill 
for want, of equity, which now came on for 
argument. 

Mr, ButheU and Mr. Qiffard, in support of 
the bill, contended that the act did not autho- 
rize a ])arty out of the iurisdiction to make 
such an adldavit as that described in section 8, 
nor jiad it e\'er been lieen docidefl tliat a ]>arty 
abroad could issue a fiat at all. How was it 
jiossible to ])ay or compound \^hen the notice 
did not iiaine any one in this country to whom 
the money might he paid t The defeiulant was , 
therefore making a fraudulent abuse of the | 
statute, and exceeding the ])owers givtm by it, | 
in wldcli case the Court will interfere. Frewiu ' 
V, ljei(ns\, 4 Myl. Cr. 248. Tlie bill alleged | 
that the tiefendant was not a creditor, hut on I 
the contrary, that the defendant was indebted j 
to the Tilaintiff, the defendant by demurring! 
admitted that fact, the plaintiff therefore had 
an equity in his favour for the Court to act 
upon and prevent the fiat from issuing. J//- ] 
woody. Banks, 2 Beav. 192. • | 

Mr. J. Parker, contra. The Court of Bank- 
ruptcy alone ought to decide tlic qut'stion. If 
the notice is bad, the fiat also is bad, and there 
will be no act of bankruptcy conunitted, and 
in no case has the Court interfered in the way 
now asked when tlie proceedings in bank- 
ruptcy are void on their very face- AVe liave 
a clear legal demand, and therefore a right to 
issue the fiat. In Attwoodv, Banks, the plain- 
tiff had an equity upon which the Coiurt acted, 
that case therefore does not apply,. Dis- 
tance has nothing to do with giving the no- 
tice or filing the affidavit ; to decide that it 
would in fact be making an addition to the 
statute. 


The Vive-ChaneeUor said, when the case of 
Higginson v. Shantd* was before him, he was 
struck with the argument which was then 
used, and which was the ssme vtrged by Mr, 
Parker, viz., that the Court bf Bankruptcy had 
jurisdiction, and therefore that this tvourt 
ought not to interfere ; but he thought he 
ought to consider whether the case had been 
properly brouj^ht before the Court of Bank- 
ruptcy. In Higginson v. Shandy he continued 
the injunction on the facts which were in con- 
troversy, and not on the point of law, it being 
alleged by the plaintiff that there was an equi« 
table ground in his favour, ami the defendant 
did not by his answer sufficiently answer that 
allegation, 'fhe Lord Chancellor, on appeal, 
was of opinion that the defendant had satisfac- 
torily answered it, but there was nothing which 
fell from his lordship to interfere with the view 
taken by his Honour of the legal part of the 
argument, and therefore, in addition to what 
his lordship said in Frewiu v. Leiois, his lord* 
ship would he and was of opinion, that if it 
appeared that tliere was a ground of equity 
wliy the proceedings for the fiat sliould not go 
on this Comt would Testram them ; and liis 
lordshij) certainly said, in Frewin v. Lexvisy 
that if ])arties who had an authority under an 
j act of parliament exceeded that authority the 
j Court would interfere. In that case some 
! proceedings had been taken which ke[)t up a 
j doubt whether certain antecedent proceedings 
i were correct or not and during that doulit the 
j Court miglil very properly inlerfere, but before 
j tlie came on that doubt was removed, 

I anrl the matter being then legal the injunction 
I was dissolved. Siip])ose the case of a railway 
i company taking jiossession of ground without 
j having given jnoptT notice, and so on ; if such 
j proceedings were not legal, the party trespassed 
on might have his remedy at law; but; notwith- 
standing such renif^dy, this Court had said, 
and lie understood tlie Lord ( ’hancellor entirely 
to accede to the projiosition, that if a party 
professed to act uruler an act of parliament, it 
must plainly appear that he was acting under 
the act, and therefore, if it was sufficiently 
alleged on the bill liiat the jiarty was not pro- 
ceeding according to the act, that was a reason 
fiir the Court to interfere ; and he was of opinion 
that if it was alleged on tl^‘ jiresent bill that 
the defendant was not a creditrir, tlien tliat 
jiarty was not witliin the ac-t, and «i demurrer 
to the bill could not lie allowed. It appealed 
then most distinctly alleged on the bill that so 
fiir from plaintiff being indebted to defendant, 
the defendant was indebted to plaintiff’ in 
damages in respect of tlie matters aforesaid, 
and it was charged that the proceedings were 
not taken for any bond fide jiurposes by Wilson, 
and so it would a]>pear if Wilson would set 
forth certain matters, but instead of answering 
that equity <Jefendant demurs, thereby in his 
opinion admitting tlie equity, and therefore he 
thought the demurrer ought not to be allowed. 

Not reported. 
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Slnfgibt SBrucc, 

Baker Mosley, Saturday, April 29th, 1848. 
WILIi.-*-CONTSTRUCTION . — ** TRUSTING.*^ 

A beimest was made of a sum of stock to 
A. B., trusting that he would preverve the 
same so that ^ after Ms decease it might go 
to his four children, or such of them, as 
should survive him, and was held to create 
a trust in Imn for the benefit of his chiU 
dren after his decease* 

The testator, by his will dated in 1819, 
(among other things, ) bequeathed as follows : 
— “ 1 give the sum of 2,000/. consols unto 
Samuel Mosley, the husband of my late niece, 
Alice Mosley, trusting that he will preserve the 
same, so that after his decease it may go to 
and be equally divided between his present son 
and three daughters by his said late wife Alice, 
or such of them as shall survive him the said 
Samuel Mosley, and in the event of only one 
of them surviving him, that the whole of 
the said 2,000/. stock may go to such only 
survivor/’ The testator died in 1820, leav- 
ing Samuel Mosley and his r»on and three 
daughters surviving. The will was duly 
proved by the executors, who purchased the 
sum of 2,000/. stock, and paid the dividends to 
Samuel Mosley during his lifetime. IVo of 
the daughters died during the life of Samuel 
Mosley, and soon after his death, in June, 
184(), the son died intestate, leaving his sur- 
viving sister his sole next of kin. Her pro- 
perty, upon her marriage, was settled to her 
separate use. Samuel Mosley made a will 
giving several legacies. The bill was filed for 
the purpose of taking the ojiinion of the Court 
upon the construction of the original testator’s 
will on the question whether the stock be- 
longed to the surviving son or daughter of 
Samuel Mosley, or whether it formed part of 
Samuel Mosley’s estate, and passed by his 
will. 

Mr. Russell and Mr. Rndall were for the 
plaintiff, and Mr. Regnier Moore, Mr, Briggs, 
and Mr. C. H. Cook, for the defendants. 

His Honour. It is my opinion that there 
is a trust created. The word here used, 
trusting,” is a word of art, and plainly 
conveys the testator’s intention. The fund 
must be transferred to the trustees of the 
daughters’ settlement, who are the plaintiffs 
here. 

'PircsCfjanccnor Mligrain. j 

Rowland v. Morgan. Feb. 19, 20, 28, and 
April 17, 1848. 

CONSTRUCTION OF WILL. — HEIR-LOOMS. 

The effect of a direct gift of chattels, in terms 
that in real estate would create an estate of 
inheritance, will not be controlled by a di- 
rection that such chattels shall be held as 
heir»looms. 

The in this suit arose under the 


will of Henry Earl of Abergavenny. The Earl 
was, at the date of his will and death, possessed 
of two estates : the one the family property of 
Kridge Castle, (consisting of several manors,) 
entailed in strict settlement, (so as to descend 
with tlie title,) under an act of parliament 
passed in the reign of Philip and Mary, under 
which statute the reversion was vested in the 
crown ; the other estate consisted of property 
purchased by the Earl out of his savings. The 
Earl was also possessed of personal chattels, 
chiefly plate and articles of ornament, subjects 
of the present suit. The Earl, at the date of 
his will, had two sons,* — John Viscount Nevill, 
afterwards Ihirl John, and William Nevill, the 
present Karl. Tlie Earl, by his will, dated the 
5th of March, 1839, Jifter reciting therein that 
he had only two children, namely, his eldest 
son John Lord Viscount Nevill, and his son 
AVilliam Nevill, who bad a large family ; and 
further reciting, that the ancient family entailed 
estates had become so improved that they pro- 
duced in rental much more than when he came 
to the title, and that he had also by care and 
economy been enabled to purchase and acquire 
estates of the value of 70,000/. and upwards, 
and that as it was his intention to give all such 
estates to his eldest son, John, to descend with 
the title, he, said testator, considered he was 
bound to make a good and proper provision for 
bis son W^illiam Nevill; the testator gave, de- 
vised, and bequeathed certain freehold ines- 
I suages, farms and lands, tithes and heredita- 
ments, and all turnpike securities, navigation 
and canal shares, in his said will particularly 
xnentioned, and all and singular other the free- 
hold and copyhold messuages, lands, tene- 
ments, and hereditaments whatsoever and 
wJieresoever, which lie was then, or at the time 
of his death should he, beneficially seised and 
possessed respectively of, or in any manner 
entitled to, or interested in, either in posses- 
sion, reversion, remainder, or expectancy, and 
whether at law or in equity, or over which he 
had any disposing power, with their several 
appurtenances, save and except certain lands 
and hereditaments purchased by him, situate 
in Birling, in Kent, unto his brother G. H. 
Nerill, since deceased, and Daniel Rowland, 
(the plaintiff,) their heirs and assigns, to the 
use of his (riie said testator’s) eldest son, John 
Lord Viscount Nevill, since deceased, and his 
as.signs for his life, without impeachment of 
waste; And after the determination of that 
estate by forfeiture or otherwise, in the lifetime 
of the said John Lord Viscount Nevill, to the 
use of the said George Henry Nevill and plain- 
tiff, their heirs and assigns, during the life of 
the said John Lord Viscount Nevill, upon 
trust for the said John Lord Viscount Nevill 
and his assigns during his life, and to support 
the remainders thereinafter limited^ and after 
the decease of the said John Lord Viscount 
Nevill, to the use of such person or persons as 
should or might be next entitled (upon the de- 
cease of the same 8<m) to his, the said testator’s^ 
family settled estates, in such order and course 
succeaaively, and foir such estate and estates^ 
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subject to, with, and under such powers, pro- 
visions, declarations, and agreements, as are 
^ expressed, limited, and contained in and by the 
act of parliament of Philip and Mary, by which 
his, the said testator*®, family estates were 
settled and entailed, and subject also to all 
other powers, provisoes, and «igreements, which 
were contained and then in force concerning 
any of his* said family estates, or which might 
be contained in any act of parliament passed 
touching and relating to the said estates. The 
testator, after making other provisions by his 
will which are unnecessary to be stated, pro- 
ceeded as follows : — And I hereby yive and 
bequeath unto my said son John Lord Viscount 
I^evilly and to his heirs ^ Laris of Abergavenny, 
all my gold and silver ]Aate and pictures, and 
all my books, lace, family pearl necklace, silver 
boxes, and family robes, and all diamonds, 
miniatures, and gold and silver ornaments, to 
be held as heir-looms, except such things as 1 
shall specifically bequeath by this my will ; and 
I direct that my executors do 7nake an inventory 
of all such chattels and effects,^^ The will then 
contained numerous other bequests and pro- 
visions which were immaterial to the question 
in the cause. The first codicil to the will was 
dated in A])ril, 1841, and was also immaterial 
to the question in the cause. The second 
codicil, dated January 6th, 1842, among other 
bequests, contained the following : — J declare 
my will and mind to be, that, in addition to the 
nrticles and things I have in my will and codicil 
made heir-looms, all and singular the miniatures 
and pictures, and silver filagree, Indian 'articles, 
ornaments for tables, and foreign lace, and all 
other the nrticles contained in two green boxes 
tied with tape and sealed with my seal, which 
are numbered 1 and 2, and. deposited in a drawer 
in my library, and also all the minialures, seals, 
and all othe}\ articles co7itained in a small 
cabinet in my gallery, shall be considered and 
he taken, to be heiu-i.ooms ; and I hereby give 
and bequeath them to my execi^tors as heir- 
looms in rny family ; and I hereby authorize 
and direct my executors to make an inventory 
of all and singular the articles hereby be- 
queathed, and sign the same ; and I authorize 
them to open such boxes and cabinet for that 
purpose.** 

Upon the death of the testator, the settled 
estates, together with the title, devolved upon 
his eldest son as tenant in tail under the act, 
who died a bachelor, in April, 1845. j 

During the life of Earl John, the chattels j 
disposed of in the will and second codicil re- I 
mained at Bridge Castle, in their usual de- 
positaries. Upon the death of Earl John, his 
executors claimed the chattels in question, as 
having vested in him absolutely under the 
limitations of the will and codicils ; upon the 
other hand, the present Earl and his sons con- 
tended that the effect of Earl Henry’s will and 
secorfd codicil, was to make the chattels de- 
volve with the title and settled estates, so long 
as the rule against perpetuities would permit; 
and that Earl John took in consequence as 
tenant fof life only. 
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The bill was filed by the surviving trustee 
and executor of Earl Henry, against the exe- 
cutors of Earl John, and thtj present Earl and 
his two sons. • 

Bethell, Lee, and Goodeve, for the defendant, 
the present Earl, contended that the gift of the 
chattels were executorj^ merely, and that the 
testator had only expressed now he wished 
them to be settled, leaving it to the Court to 
effectuate that intention. This construction 
was strengthened by the use of the word 
heir-looms.” and by the purpose of the 
testator as disclosed by the will and codicils ; 
that purpose a])[)earing to be, an addition of 
articles of ornament to the family estate, for 
the einbellishinent thereof. And they contended 
that the Court should carry into effect the 
testator’s intentions, by giving life estates only 
to the successive takers, so long as the rules 
! of law would permit. (They referred to Co. 

I Lit. IB B. ; Tollemache V. Coventry, 8 Bligh, 
j N. S. 547 ; Tr afford v. Trajford, 3 Atk, 347 ; 

I besides the cases referred to in the judg- 
' ment). 

I Romilly and Simpsort, for the grandsons of 
1 the testator, cited Hardwick v. Douglas, 7 Clk. 
I& Fin. 795; Sanford v. Sanford, I De C. & 

[ S. 7t) ; Clarke v. Lord Ormond, Jac. 114; 

; Vunderfiack v. King, 4 Mare, 1. 

I Walker, IIu7nphrey, and R. Palmer, for the 
[executors of Earl John, contended that the 
I testator had undertaken to he his own convey- 
ancer, and had framed his own limitations, 
which were executed, and being in terms that 
would in real estate create an estate of ini- 
heritance, the known rule of law must apply, 
and the chattels vest absolutely in Earl John. 
They cited Atiorney-Geiieral v. Duke of Nor-^ 
thumberland, 3. Madd. 493 ; The Duke of 
Bridgewater v. Kgerton, 2 Ves. Sen. 121 ; 
Mackworth v. Huixman,^ 2 Keen. 658 ; Austen 
V. Taylor, 1 Eden, 36 1 ; Rochfort v. Fiiz- 
maurice, 2 Dru. & W, 1 ; Jervoice v. Northum- 
berland, 1 J. & W. 574. 

Anderdon and Looks appeared for the plain- 
tiff. • 

I’he Vice-Chancellor. The first question 
which arises upon the will and second codicil 
is, whether I am to read the will and codicil, 
or either of them, as containing % direct testa- 
mentary gift, or a gift the consideration of 
which alone I am to determine, or whether the 
will and second codicil are to he considered di- 
rectory, and what in that case is the direction 
to be found in them or either of them; in 
other words, whether the testator has taken 
upon himself to be his own conveyancer, or 
only told the Court what he desired to be done, 
leaving it to the Court to say what the nature 
of the interest he desired is to be. Of the nu- 
merous cases which have been referred to 
during the argument, those which I sludl pfOr- 
ticularly refer to are Gower v. Grosvenor, 5 
Madd.^ 347> and 3 Barnard, 54 ;, JFoley v. 
Burnell, 1 Bro. C. C. 274; Vat^Jmn v. 
Burslem, 3 Bro. C. C, 101 ; The Duke of New- 
castle v. Cotmteas cf Leitoski,- du ^ tipp^l iO 
House of Lords, 11 Ves. 218, (reported in the 
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Ckmrt below in 3 Ve». 3ar ; and Cbm v. ErrolU 
14Vcs.2ra. 

if 1 am to read the will and second codicil 
as each containing a simple direct gift, which 
the testator himself has directed> I cannot 
doubt that the claim of the executors of Earl 
John must succeed. 

A devise to A. and his heirs, lords of the 
manor of Dale, gives A, an estate in fee, be- 
cause by possibility it may last for ever ; and 
if the devise were accompanied with a bequest 
of specific chattels to go as heir-looms, I can- 
not doubt that the absolute interest in the 
chattels would vest in it. But in order that 
the jHirty may take it absolutely, the chattels 
should l>e given in terms, which in the case of 
a devise of lands would give an estate of in- 
heritance ; any estate of inheritance would be 
sufficient; the rule does not require that it 
should be a fee simple. These observations 
seem to be decisive in favour of the claim of 
the executors of Earl John, if I am to read the 
will as containing a simple and direct gift. The 
construction of the second codicil, upon the 
same hypothesis, seems to me to be no less 
plain. The testator adds these chattels to 
those he had previously given as heir-looms, 
and these additional chattels lie also gives as 
heir-looms. Also stopping there, there is no- 
thing to distinguish the gift in the codicil from 
that in the will ; but then there is an additional 
gift to the executors liy the codicil of the 
chattels in the codicil as heir-looms. That, 
however, is a question of construction only, 
and clearly makes no difference ; where the 
trusts are declared, the construction is the 
eaitie as if there had been a legal gift. 

Next, suppose the direction both in the will 
and codicil to be executory ; the question then 
is, as appears to me, whether I am to apply to 
the case the reasoning )f Lord llardiricke in 
Gowpr V. Grosvfpor, or that which is to be 
found in the later cases upon the subject. I 
do not hesitate to say, that in the case of Folei/ 
v» Burndl, Lord Thurlow overruled the de- 
cisions of Lord llardwicke in Goiver v/Gro^r- 
mnor^ and Tr afford Trrrfford, I^ord Thnr- 
low^s reasoning wjis, that in the case of a will, 
he had nothing but the words of the testator 
for his guides and that he could not, upon 
those words, ascribe to them the inten- 
tion which Lord Hardwicke’s reasoning re- 
quired him to do. The case was afterwards 
heard ujK)n a|)peal before the Lord Commis- 
sioners, by whom the Lord Chancellors judg- 
ment was affirmed. Uj)on the appeal, Lord 
Loughborough said, — “ It is sufficient for the 
present purjwse that the intent is not clear. I j 
cannot give it effect as an implied intent, for I 
an implied intent must be free from doubt.’^ 
And his decision turned entirely upon that. 
In The Countess of Ldncol^ v. Duke of New^ 
cusiley Lord Eldon expressed hU approbation 
of Lord Hanlwicke^s reasoning in preference 
to^Lord Thurlow’s, but admitted, nevertheless, 
tlittt it had been ov^ruled thereby. In Carr 
w. Lord ErroU, the same rule was followed : in 
that case the chattels were ^ven, as herc> toj 


the exeeatoras^ a trustee and at the close of 
the Sir WilHiain Qrmt esepreesed m 

that riremnstance made no dil- 
ference. He ator%varde eame to the same con- 
clueien a» Lord Thurlow in Fdlef v. BurweB, 

1 aiuet therefore consider Gower v, Orosvmor 
ae ovemded. it ie so cooBidered also by the 
text-book writers ; — 2 Jarman on WiHs, 506 ; 

2 Rop. OB Legacies, 460. If, daerefofe, I am 
to corrsider and treat the wiH and codicil as di- 
rectory, what are the limitations which I am 
to declare ? I may undoubtedly say that no 
I tenant takes more than a life interest in the 
I chattel, and to that extent, I may say almost 
without a doubt, I should be doing what the 
testator intended so far as guarding the chattels 
for that time from alienation. But can any- 
body say, that by doing so I am exerting the 
intention declared either in the will or the 
codicil ? Should 1 be doing more than devis- 
ing a means in a way of my own of giving 
effect to what Lord Loughborough calls a mere 
hint of the testator, not defining what lie really 
meant ? In all the cases referred to is to* be 
found a direct reference to limitations of real 
estate ; and Lard Thurlow would not go a step 
further than the direction, though the effect 
was that the personal estate vested absolutely 
in the tenant in tail, thereby withdrawing the 
chattel from settlement. In this case there is 
no direct reference to limitations of real estate, 
except so far as making the chattels heir-looms 
imports that reference. This is said to have 
that effe^. The difficulty in the case arises 
from this, that it is uncertain to what the heir- 
looms are annexed. Whether it was the testa- 
tor’s intention that they should be annexed to 
the dignity, or to the inalienable estates, or to 
the devisee’s estates only. Upon the hypo- 
thesis now ffnade, that the gift is- directory, I 
cannot consider this case as being against Earl 
John, The ground, however, which I mean 
to go upon in my judgment is, that there is 
nothing directory in the will and second codicil, 
and that the testator has himself declared what 
interest he intends the legatee to take. No 
doubt this disappoints the real intention of the 
testator, who probably intended the chattels to 
remain for ever \vith the estate ; but he has 
given them in a way excluding me from hold- 
ing them to be bound to the extent to which 
they might have been if it had been left to the 
Court to make such directions as the law 
allows. 

Decree accordingly. 

Cmirt 0f 

Cherry v. Hemmmg. June 9, 1849. 

COVENANT. — "NEGLECT OR REFUaE TO 
SELL,” MEANING OF. 

A marranij with a condition to pay a eerimn 
sum if tlie party shall neglect or reftke to 
seU Miers patent in the deed mentioned, 
fumm^J^shailomittioselL 
Covenant^ Deckcration cm eovenaat to 
[pay for certain letters ^latent- tihe sum of «40l. 



Superior Courts: Batciequer* — Chancery Sittings. 5TO 


by instalineiifts, th^ fkst in^lment to become 
due in one year ; with a proviso, that such in-; 
stalment should not be tnen parable umil the 
expiration of a farther sk months,' unlesa the 
defendant should neglect to give notice of cer- 
tain matter, and that the principal sum should 
not be ultimately payable, unless the defend - 
ant should neglect and refuse to sell the said 
letters patent within a given time at the best 
price that could be reasonably obtained, and if 
the said letters patent should he so sold, the 
covenant for the payment of the 840/. to cease 
and determine, &c. Plea, defendant tried and 
could not sell. Demurrer. 

Jones^ in support of the demurrer, con- 
tended that nothing but the sale of the patent 
could relieve the defendant from the x>ayment 
of the money. 

C. roUock, in support of the plea. The 
covenant was, if the defendant should “neglect 
or refuse to sell/' and if the position contended 
for by the plaintiff was correct, there was no- 
thing to have prevented the defendant from 
selling the patent for 50/., and putting the 
money into liis own pocket, and an end to the 
covenant to ])ay the 840/. at the same time. A 
man may lie bound even by an impossible 
covenant, but if a covenant will admit of two 
constnictions, the Cotirt will put that construc- 
tion which is consistent with reason and with the 
intention of the parties, and which in this case 
would not lead to tlie gross injustice contended 
for. The question turns entirely upon tlie 
meaning to be put upon the words “ neglect 
and refuse*^ The Mwd netjUeV^ must lie 
taken to mean wilful neglect. Harru v. 
Mantle, 3 T, K. 307. 

Jones replied. 

Pollock, C. K. I think the |)lett is badji it 
merely discloses that, notwithstandiijg the 
efforts of the defendant to sell, he has not been 
enabled to effect a sale; ii fnay be that by 
exertion he might liave succeeded in selling at 
a reasonable price : at all events, the Court 
cannot sujiply that which isg necessary to give 
to the agreement the effect contended for by 


the defendyit. Ibis was a sale for 840/., 
subject to condition that l&e instalment 
should not be payable for sBc months after the 
time mentioned for that purpose, if certain 
notice was given. The defendant did ^ve such 
notice; but has he complied* with the rest of 
the agreement ? Did he sell within the period 
for the best price that could be reasonably ob- 
tained ? He did not, and it was by this means 
alone that the covenant was to cease and de» 
termine. The question is, whether the woi^d 
“ neglect does not mean simply if the defend- 
ant should not do the act ? In the previous 
sentence it dearly has that meaning, and I 
think such interpretation is to be put upon- the 
words “ neglect to sell.'’ The defendant has 
not sold, and therefore 1 think the jdamtiff is 
entitled to our judgment. 

Alderson, B. I am of the same opinion. 
There is first a contract of sale for a sum 
certain, and for paynumt of such sum by in- 
stainients ; then comes a ]ir()viso, that if the 
defendant gives notice within a certain time 
before the first instalment l)ccomes due, and 
docs certain other acts, then the covenant to 
pay the 840/. shall cease and determine; if 
those acts are not done, the co\^erjant to con- 
tinue in full force. The condition upon which 
the 840/. was not to be pifiid has not been ful- 
filled, and therefore judgment mast be for the 
plaintiff’. 

Rolfe, B. I am of the same opinion. This 
may. have been a bad bargain, but then it 
might have been a great hardship the other 
way. It is quite consistent with the argument 
for the defendant, that uj)on the first day after 
tile time allowed for tlie sale had expired, 
the defendant might have sold the [/atent for 
6,(>00L and put the whole of the money into 
his own pocket. Theiie*fore, the construction 
contended for might })roducg the greatest in- 
justice. Tin) words “neglect to sell” mean 
cleiirly if he shall omit to sell- The defendant 
had no right to bold over for the par[) 0 se of 
obtaiifing a better price. 

Platt, B., concurred. 
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Michaelmas Term, 1848. 


Thursday . 

Nov, ^ 

Friday . . 

, . 3 

Saturday . 

. . 4] 

Monday . 

. . 6f 

Tuesday 

. . 7i 

Wednesday 

. . 8j 

Thursday . 

. . 9 

Friday . . 

. .10. 

Saturday , 

. . 11 

Monday 

. . 13 J 

Tuesday • 

. . 14| 

Wednesday 

• . ^5 ' 

Thursday . 

, , 16 


Motions. 

Petitions in Genera! Paper, 

Pleas, Dejourrers, Causes, 
Further . Directions, and 
Kxceptions. 

Motions., 

Pleas, Demurrers, Causes. 
Fgrther Direetioue, and 
Exceptions. 

Motions. 


Friday , . 

. . 17 

Saturday , 

. . 18 

Monday 

. . W 

i'uesday 

. . ‘J1 

Wednesday 

. . m 

Thursday , 

. . rs 

Friday . • 

. . 524 

Saturday . 

. . 25 

• 


Plc'fis, Demurrers, Causes, 
^ Further Directions and 
Exception.s 

Petitions in General Paper. 
Motions. 

Short Causes, Consent Causes, and Cpnseni Pe- 
titions, every Saturday at the sitting of the Court. 

Notice. — Consent Petitions must be presented, 
and copies left with the secretary, on or before the 
Thursday preceding the Sator&y on which it ie 
intended the/ should be beard. . 
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Coram^n Law Cau$js List^ 
Senclj*— CrolDtt |lapcr« 

Mivhae^mas Term, 1S4B» 

Bucks. — The Quuea v. 'J'lie Groat Western Rail- 
way Company. 

Sanrio Same. 

Cornwall, — The (^ueen v. lliclnircl William Riley. 

Levomhire, — 'l‘he (^ueen v. Wm. Warren & others, 
(feotFoes, 6cv,) 

Okeshlre , — Thn Queen v. "Ihe. inhabitants ot 
Pott Sprigley. 

JEn^land and — The Queen v. llio Tithe 

Coininissioners. 

U'cit RuUna;, i'^o'lshirc. — 'Fhe Queen r. The In- 
habitants ofllaliFix (wiiii Rishworth. ) 

Leicester»~^Thii Queer* v, Tho Inhabitants of St. 
Margaret. 

Surrefh — Tho Queen v* The Inhabitants of 
Christchurch, 

Surrey, — * The (juocn r. I'ho Inhabitants of 
RotherliirJie. 

Plummith. — TJjo (^>ueen v. The Inliabitants of 
St. Andrew. 

Middlesex, — 'rho Q>ueen v* Hammersmith Bridge 
CoTiipany. 

— 'I’ho Queen y. The Inhabitants of 

(^roydon. 

TT///.V. — Tlie (^ueen -o, Tlie Inhabitants of 
Seend. 

Canihridfreshire . — The (^ueen v. I’lio Inhabitants 
of Melton. 

Laneaainrc, — The Queen v. IJonry Wliittles. 

Went Jiidin^t X\irkshire, — The Queen v. I’lie In- 
habitants of Mirtield. 

Camhridtrcshire, — J’iie Queen v» The liihahitant.s 
of Sl Khhe, 

Gloucestershire, — Tlie Queen tv John Read and 
others, ^ 

TFrvt Ridiu!^, Vorkshbe, — The Queen ?v George , 
Grant and otii(3rs, ■ 

Derbyshire. — The (^ueeii v* Robert Arkwright, 
Es(j, 

Great Yarrtunilh, — T he Queen v, E. H. l/. Pres- 
ton. , 

Acnf.—The Queen v. J'he Inhabitants of Maid- 
stone. 

Northujuptou^alrc . — Tho Queen ?v Lord and Stew- : 
ard of Weed on J5eck. 

lAincashire, — The Queen ?v William Adam Hul- 
ton. 

Monmouthshire, — The (Jueen v. The Inhabitants 
of Bedwelty. 

Devo7tshire, — ^^Fho Queen v. The Inhabitants of 
Cheriton Fitzpaine. 

Sussex, — TJie Queen r. The Inliabitants of Ham- 
sey, 

Norwich, — ^'I'he Queen v. The Inhabitants ofFawn- 
cett, St. Mary. 

AWiPic/i* — The Queen v- The Inhabitants of 
Tacohiestone. 

Berkihire, — The Queen v. The Inhabitants of 
Silebester. 

Devomhire^Th^ Queen v» Tb« Inhabitants of 
Totnes. 

*^The Queen v, William Clayton* 

jttii. 


-Queen^s Bench, — Crown Paper, 

Yorkshire,^Th& Queen v, John Blanchard and 
another. , 

Ca,7'Hfirvonshire , — The Queen v. The Inhabitants 
of St. Pancras, (with Bangor). 

Essex, Ilie Queen v, I'be Inhabitants of Hat- 
field Peverel. 

//twerpoe/.— The Queen v. The Mayor, &c, of 
Liverpool. 

Breco?ishire,^Tlie Quoen y., 'Fho Inhabitants of 
Breconshire. 

Lnucashire. — Tho Queen v. George Knox and 
another. 

Yorkshire, — The Queen v, Francis Cooper, 

Siissci. — - The Queen v, 'I'he Inhabitants of 
St. Thomas ( Wincholsea). 

Wiltshire, — 'Ihe Queen i?. The Inhabitants of 
Shalbourn. 

JJcrfjyshire.’^Tlie Queen v. The Inhabitants of 
Llanddogget. 

Middlesex, — Tlie Queen v. Tho Inhahilants of St. 
Leonard, Shoreditch. 

Yorkshire — The Queen v. The Sheffield Canal 
Company. 

Middlesex, — The Queen v. Tlie Clerkenwell Im- 
provonjont Company. 

j Rhicolnshire.— The Quern v. The Justices of 

I Lindsey. 

Middlesex, — 'Hio Queen v. The Inhabitants of 
Mile End Old Town. 

Leeds. — The Queen '?v William Scott James. 
irc.sf Hiding of FerWirc. I he Queen v, 'i'he In- 
habitants of Linthwaite, 

West Hiding of Yorkshire, — The Queen The 
Inhuhitaiiis of Silkslono. 

Surrey, — Tho Queen, i?.The Inhahituiits of Ber- 
mondsey. 

iSan*£ru.— The Queen v. The Inhabitants of St. 
Clave, Southwark, 

Middlesex, — 'i'he Queen v. TIio Inhabitants of 
St. (ieorge, Hanover S«piare. 

Surrey, — I’he Queen v, 'i'he Inliahitants of 
Lamhetii. 

WarwicksJiire , — I’he Queen v, Thfj Irdiahitants of 
Priors Hardwick. 

IT or kshi r e, -- Tho Queen v. The Inhabitants of 
Goole. 

At iddlesex,— The Queen v* I'he Inhabitants of 
Ealing. 

Staffordshire. — The Queen tv Sir Robert Pigot. 
Bart. 

Hull . — The Queen v* I’he Governor of Poor of 
Hull. 

Staffordshire.^-The Queen v. I'he Inhabitants of 
Penkridge. 

Salop. — The Queen v. The Inhabitants of Elles- 
mcr«. 

liJssej:. — The Queen v. The Inhabitants of Leaden 
Roocbirig. 

Somersetshire, — The Queen Henry Mees, 

JLancashire,-^The Queen ^». The Inhabitants of 
W ol ver ham j>ton . 

Surrey, — The Queen v, Thomas Holland. 
Cambridgeshire, — The Queen v. The Inhabitants of 
Isle of Ely. 

Cam bridgeshire, — Same. 

lireconnhire.^The Queen v. The Inhabitants of 
Mertbyrmaur. 

West Biding of Yorkshire, — ►The Queen v. The In- 
habitants of Barnsley. * 

Oirmatthenshire^-^'^T}i& Queen v.The South Wales 
Railway Company. 

Lo7idon,*-^The Queen v. The Baptist Missionary 
Society. 

CiimtoalL-^-The Queen The Inhabitants of 
Madron. 



CLOSE OF THE THlilTY-SIXTH VOLUME. iiS 

Wk transfer to the end of this volume such parts of our Postscripts, with Notices to 
CJorresponderits and Readers^ as (to save space) were given from time to time on the cover of 
the work, and appear requisite to be preserved. * 

TOWN AND COUNTRY LAW SOCIETIKS. 

We are aware, as suggested by a learned correspondent, that there must be considerable 
difficulty in the inauagernent of the various Law Societies now existing in town and country. 
The metropolis seems well represented : there are the Inns of Chancery and the Incorporated 
Law Society for the Attorneys : and the Law Amendment Society for the Law Reformers of all 
classes, comprising Judges, Counsel, and Solicitors, with Peers and Commoners, In the Pro- 
vinces tliere are many l^aw Societies, some for whole Cotmfies, some for Cities, and others for 
particular districts ; and there is an association, (with the head quarters at Manchester,) uniting 
into one body a considerable number of the Provincial Law Societies, 'rberi comes the Metro- 
politan and Provincial Law Association, having a numerous committee both of JA>ridon and 
country uaembers. 'Phere are advantages and^ disadvantages in the number and variety of tliese 
Societies. The advantages are — that by dividing the labour, the duty is more easily performed, and 
a large r number are enlisted into tlie service. On tJie other hand, each socit'ty, incurrin^j its 
scj)aratc expenses, requires a separate subscription. A departmental, as well as a central liind 
must l)e provided ; and the good management of the whole requires as well financial skill, as 
general and administrative talent. But there *are able men at work, and we doubt not they will 
by due management overcome tbeir difficulties. We shall use our best endeavours to assist 
them by promulgating tlicir views, and assisting them with our suggestions. 

gray’s inn. — LEGAL EXAMINATION. 

At a numerous meeting of the Bench and Members of the Society, and of tlic oilier Inns of 
Court, assembled in Gray’s Inn Hall, the following gentlemen were considered to have highly 
distinguished themselves in the oral and written examinations for honours in the Law of Real 
Property and Conveyancing, on the 7tli June last, and wT.re classed in the following order, 
viz. : — Mr. William Augustus (’lark, Middle Temple \ . 

Mr. Edward Hgrrison, Middle Temple . . J * 

Mr. Jolin Lucie Smith, Middle ’rernjde . . 2 

Mi . John Brewer, Middle ’remple . . . . ^ 

Mr. Samuel Scott, Lincoln’s Inn S 

We hail this first step towards a comjirehensive and effective Examination of Candidates for 
the Bar. The Benchers have wisely selected a most important department of otir l^aws, which 
()eing cliiefly administered out of (’ourt, and rarely subjected to public scrutiny, demands the 
greatest care in its study and practice. 

regulations of the uar. , 

A. B. is informed that, according to the present regulations, an attorney cannot he called to 
the Bar without ceasing to practise (or Jive years, unless he vras {previously a mcanlier of one of 
the Inns of (’ourt. 'rbere are a few {practising solicitors who, heiiife members of one of those 
Societies, and having kepi iheir Terms*, may, we heliev'e, he called after dtscontinuing practice 
as attorneys for two years. ♦ There are others, who being members, liut not having kept any 
Terms, must cease to {practise thrc<f years, because they will liave to kee{) 12 Terms. Under 
special circumstances, we understand that the Ben<chers have occasionally dispensed wdth part 
of this 7’erm-keeping ; hut we are not aware of any recent instance. These recent stringent 
regulations, extending the harrier between the two branches of tljc Ihofession, are mucii com- 
jilained of, and form one of *the grievances enumerated in the Report of the Metropolitan and 
Provincial Law Association, set forth at p. 345 arite, 

LAW" insurance SOCIETIES. 

AVe doubt wdiether there can possibly be room for another Life Insurance Office either in or 
out of the profession. Tlu’re are loo Anany already. It is not enough that the Directors are 
{persons of respectable character, whether barristers or solicitors : — they should be well known to 
the profession in general ; hut more than all, they should each have a large practice, for it is out 
of that practice the business of the office is mainly derived, l.et it he recollected that the ex- 
penses of management are large, and unless the business be of considerable magnitude, how are 
the salaries— how is a dividend on the shares to be paid ? 

NOTICES TO CORRESVONDENTS. 

Examination, — I’he examiners have under their consideration a suggestion for requiring the 
Conveyancing Questions to he answered, as well as those in Common Law and Equity ; but no 
.rule on the subject hawS yet been made^ A Correspondent naay therefore select, as the third 
head of examination, that of Criminal Law and Proceedings before Magistrates ; but the more 
important branch of Conveyancing should not be neglected. 

Ceriijicate tax, — ^There is no doubt that if the Certificate Tax were justifiable, it ought to be 
extended to Stewards of Manors, Parliamentary Agents, and other persons conducting profes- 
sional business but not being attorneys or solicitors. 

Copyholds, — It appears that by the 4 & 5 Viet. c. 35, s. 62, the tenants of a manor possess 
the right of deferring the payment of the consideration for enfranchisement, making it a charge 
on the land, at 4 per cent., tor a term not exceeding 14 years^ at the tenant’s option. 
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Close of the Tkirty-^tk Volume. 

Fraud, — In answer to the case put^by " Civis,” p. 309, A. P. states that in all cases where 
by fraud a legatee has been induced to abandon his interest under a devise, as where he signs a 
release upon being persuaded that he has no interest under the will, a Court of Equity wfll set 
it aside, and time alone would not purge the offence. A conveyance of real estate without any 
consideration would enure to the grantor, and the propinquity in this case would not be a good 
consideration. See Sugden’s Vendors. 

Mortgage, — Poiver of attorney. — ‘^Articulus Clericus,” in answer to A Young Attorney,” 
p. 308, observes, that if the power in the mortgage deed were reserved in express terms to the 
ass-igns of the mortgagee, the transferree of such mortgage would be enabled to exercise such 
power in his own righfy and consequently a ]) 0 wer of attorney in such case enabling the trans- 
ferree to exercise the power in his the transferror’s name would be unnecessary. But with 
reference to the right of the transferree to sue for tlie mortgage debt, he submits that a power 
of attorney from the transferror enabling the transferree to sue for such debt in his, the trans- 
ferror’s, name is in all cases absolutely necessar 3 % inasinucli as the mortgage debt is a cliose in 
action, and not assignable at law, and therefore must be sued for in the assignor’s name. 

Defective form of po/ieies of insurance . — It was not stated that policies under seal, referring 
to proposals and conditions not under seal, were worthless. I’lie policy itself, so far as the 
sealed instrument extends, is doubtless valid ; but the reference to other documents not under 
seal is allogetlier useless. The whole of the contract should be embodied in the sealed instru- 
ment, and then there would be no difficulty. I’hife amendment, we trust, the insurance offices 
will hereafter adopt. It seems unnecessary to legislate on the subject when the contracting 
parties can themselves proidde an easy remedy for the defect. 

Proenra lion fee. — A correspondent at Reading is informed that the procuration fee of Sx. ])Gr 
cent, on money borrowed on mortgage is ]>iiyiible to the solicitors of the Lender. This (jaestion 
came before the Council of tbc Incorporated Law Socuity some time ago, and the decision to 
the above effect is entered in the usage-boolc kept at the Secretary’s office. 

Lien. — “ A Templar,” in reply to 'f. W. 11. ’s query, states “ that a right of lien confers of 
itself no jjower to sell tlui chattel for the ]vurpose of discharging the debt,” and he refers to 
Beoau v. IVcfters, 1 Moo. •Sc 2:i(i ; and Jackson v, tjumniins, .") M. Sc W, 35f). 

City Seal, — A (kirrespoiident, E, M., informs us that the Svpreme Court at Demerara has 
decided that the (a^rtiiicate of Authentication of Doeumcnls under the City Seal must be signed 
by the Lord Mayor himself, and that the signature of the Clerk of the Seals is not sufficienl. 
See pp, 220, 203, ante. 

Taxes on jnsticc. — ^Thc remarks of An Attorney of Fifty on the large foe paid in 

the Sujierior A 'Oiiits on issuing a Writ of Summons, have been noticed. Other foes are equally 
objectionable, collected, as they are, mei'cly to pe.y large sinecure saiaries. The Ooiiirniliec on 
Fees of Courts of Law and Kvjuity will, of course, look to these exactions. Tho'. sineeurists 
should be paid out of the (kmsolidated Fund, not out of the pockets of the iinfortimate suitors 
who are seeking to recover their rights. The fees paid in the. County Court, as “ One, See,,''" 
observes, are most unjustil^aljle ; some? of them for services undertaken but not perf )rined, as 
the service of process. But little, trouble is taken in these cases. 

Simony. — In ans\<er to the qiuere in the numl)er for 8th July, L. says, — It is quite clear 
that an exchange cannot lie eiiected between two Incumbents of •their Prefermems, the one 
receiving a money consideration from the other. It would be Simony.” 

Special .7aror.v.—“ An Attorney ” states Vliat he has recently l^ecn informed of a Sj}ecial 
Juror being summoned from Lambeth to attend at (luildford, without recei^dng any satisfaction 
for travelling or other cx})enses, though he had to attend several days before the cause was dis- 
posed of, beyond the ordinary Special Jurors’ fee of one guinea, — being thus placed in a worse 
position than a witness. This grievance should be remedied. 

ERRATA. 

In the Digest of the case of Monyp&tmy v. Deringy p. 37 1, ante, the statement should be read 
thus : — Remainder to the use of the first son of the body of P. M. for life, remainder to the use 
of the first son of the body of such first son, and the heirs male of his body,” &c. This case 
involves some interesting questions affecting the Law of Real Property, and one likely to limit 
a commonly conceived application of the cases founded on the rule in Shelly's case j such of our 
subscribers as take an interest in this branch of study are informed that the case will be argued 
before the Court of Common Pleas shortly. 

, We are informed that in the Report at page 117, ante, of the case at the Rolls’ Court, of 
Dowding v. Sartlett, (JB^rtley it should be,) the application was not to substitute the name of 
Tarbutt for that of Bartlett but tq substitute the name of Torbert for that of 7brbert. 

In commenting upon the clause in the Protection of Justices’ Act, giving a magistrate the* 
option of objecting to be sued in the County Court, {ante, pa^e 438,) it was inadvertently stated, 
that the maximum iunount recovei^able in the County Court, in cases of tort, was Si., whilst it 
should have been 20Z. This is quite clear under the 58th section of the County Courts Act. 
The 129th section, however, deprives the plaintiff of costs when he sues in the Superior Court 
j^d recovers less than 5i., in an action founded on a tort, and whidi ought to have been brought 
p the County Court. 
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